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INTRODUCTION. 

Of  Law  and  Government, 

SECTION  FlKST. 

4 

n£LIBlINAllY  OBSERVATIONS^ 

JC-iViHY  citizen  in  the  ftatc,  ought  to  acquire  a  knowledge  of 
thole  laws^  that  govern  his  dally  condud^^  andfecure  the  invaluable 
bleffings  of  life^  liberty  and  property.  The  bell  method  to  diffufii 
this  knowledge  thro  all  ranks^  is  to  fimplTfy,  and  fyftematize  the 
Ixwt.  No  country  is  favored  with  a  more  perfpicuous  code  than  the 
ftate  ef  Coaoeftk^ ;  yet  in  no  ceeacry  is  it  more  arduous  and  di& 
fait  to  etoin  a  fy BeuMtic  underfbodiag  of  the  lav.  The  cauie 
if  thkfiigDlajr  incoaveaaence  meriits  psnicular  inveftigation. 

The  common  law  of  England  is  obligatory  in  this  date  by  imme* 
aorialuiage,  and  confibnt^  fofar  as  it  correfponds  with  ourcircum« 
ftances  and  fituation.  As  we  have  no  treatife  upon  our  laws^  we  are 
wider  the  neceffity  of  becoming  acquamted  with  the  £ngli&  code 
for  the  purpofe  of  nnderftanding  our  own.  The  operation  of  the 
Eoglifh  coonnoD  law^  is  afcertained  by  no  general  rule^  and  i% 
bounded  by  no  known  line  :  it  can  be  learned  only  from  the  decifi- 
on$  of  oar  courts.  A  common  law  peculiar  to  ourfelves,  refulting 
from  our  local  circomftanccs,  has  been  eftabliflied  by  the  decifion  of 
jOur  courts ;  bat  has  never  been  committed  to  writing.  A  differ- 
ence In  the  form  of  the  government^  the  manners  of  the  people^  and 
Itie  circomlbnc^  of  the  oountry,  furniflied  caies  to  which  the  com* 
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mon  kw  could  not  be^ppoTcd  to  extend,  and  rendered  neceflary 
the  iotrodu&ion  of  Ji^^es  to  fiipply  the  defed,  and  compleat  the 
fyftem  of  jurifpitidcncc. 

From  this.|«^elenutton,  it  is  eafy  to  imagine  the  great  labor, 
and  di£ficnIt^*dfbeconung  thorough  mafters  of  our  laws.  The  {hi- 
dent  muft  gander  through  the  wide  field  of  Engllih  jurifprudence, 
wtth0«f*a,j^de  to  dire^  him  in  the  way.  Having  acquired  much 
uiel^^niming,  in  becoming  acquainted  with  that  voluminous  code, 
hp^fiikSs  himfelf forever  embarrailed  with  doubt  and  uncertainty, 

\,foi  want  of  ibme  general  rule,  to  determine  what  part  of  it  has 
teen  approved  of,  and  adopted  by  his  own  comitry.    When  he  di- 

'  re^s  his  enquiries  to  afcertain  the  common  law,  introduced  by  the 
deciiions  of  our  own  courts,  he  can  find  it  only  in  oral  tradition,  and 
thetranfieat  memory  of  judges  and  lawyers.  The  alphabetical  ar- 
rangement of  the  fiatutes,  renders  it  a  laborious  effort  of  the  mind, 
to  acquire  a  fySematic  knowledge  of  them  by  reading  and  ftudy. 
This  evidences  that  the  only  method  <^  obtaining  a  knowledge  of 
that  fcience,  which  furnifhes  rules  to  which  we  are  conftantly  bound 
%o  conform  our  conduct,  is  by  a  long  attendance  on  court ;  and  this 
poin^  out  the  neccffity  and  importance  of  a  treatife,  that  contains  a 
full  account  of  the  iBltitutions  of  our  country* 

Thefe  confiderations  have  induced  the  author  of  this  work,  to 
make  the  following  methodical  compilation,  for  the  purpofe  of  re- 
ine,dy ing  thefe  inconveniences,  and  unfolding  the  beautiful  fimplicity 
of  our  excellent  fyftcm  of  jurifprudence.  The  plan  he  has  adopted 
is  to  exliibit  a  compleat  fyllematic  view  of  our  confUtutlon  and  laws  : 
to  fclcft  andextraft  from  the  common  law  of  England,  that  portion 
of  it  which  has  been  received  and  approved  from  time  immemorial, 
and  has  become  valid  and  binding  in  this  flate  :  to  coII«5l,  and 
arrange  in  proper  order,  tliofe  principles  and  doctrines,  wWch  have 
become  law  by  the  ufage  and  praftice  of  the  people,  and  the  dcci- 
fions  of  courts  ;  and  with  thefe  to  interweave  and  conned  the  poli^^ 
tive  regulations  introduced  by  fta^ute.  This  plan  is  intended  to 
afford  the  f!udcnt  the  fatisfadlion  and  defight  of  arranging  his  fhi- 
dies  in  proper  method,  of  extending  his  mind  at  one  view  thro  all 
fipe  Tariows  brawlif*  of  Jurifprudence,  of.  beholding  the  conneftioa 
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mi  -matoal  dependence  of  all  the  parts,  and  oTcomprclieAidUg  Ac 
beantifoi  order,  and fymetry  of  tbe  whole. 

Not  only  the  fiudent  may  be  adlfted  by  a  work  of  this  kind,  if  well . 
executed  •  bat  many  other  perfons  may  derive  cflcntial  advantage 
from  ic.  No  gentleman  ought  to  confider  bis  education  coinpleated 
till  he  has  gone  through  a  courfeof  ihidiesupon  the  laws  of  liis  coun- 
trj'.  In  the  prcfcnt  ftate  of  this  {cience,  but  few  have  leifure  to  ac* 
^uire  the  knowledge  of  it,  and  fewer  have  fortunes  fuihcient  to 
purchale  the  necellary  books.  This  work  is  intended  to  fiinuih  a 
tnan^  who  does  not  follow  the  profefiion,  widi  Sufficient  knowledge 
<^the  law^fbrtbe  purpofes  of  contemplation,  and  amufemenc,  and 
the  ordinary  boiineis  of  life.  Tliere  are  many  perfons  wlio  4ir# 
honored  by  tlie  (ufFrages  of  dicir  fellow-citizeas,  with -feats  In  the' 
legiflature,  who  by  reafon  of  tlicir  employments,  cannot  be  ac- 
quainted with  our  laws,  In  their  prefcnt  unw^ldy  voluminoas  ftate. 
"Yet  they  are  ill  qualified  to  be  Icgiflators,  without  fome  knowledge 
#f  the  fundamental  principles  of  law,  and  the  nature  and  extent  of 
goveramenr.  There  are  but  few  perfons  who  are  not  frequently 
inthecourfe  of  their  lives  called  upon  to-dccidc  upon -the  rights,  and 
e\en  upon  tbe  lives  of  their  fellow-citizens  as  jurors.  In  this  fitu- 
ation  they  arc  obliged  to  form  judgments  upon  points  of  great  im- 
portance and  nicety,  that  require  a  con(iderable  fli&re  of  knowledge- 
Tins  treatife  is  intended  to  furnifh  fuch  perfons  with  the  informa- 
tion neceflary  for  the  faithful  difcharge  of  fuch  important  trulls.    . 

But  there  is  no  order  ofmenwho  can  receive  mdtc  "benefit  'from 
inch  an  undertaking  as  the  prefent,  than 'thofe  who  have  the  honor 
to  hold  commiffions  of  the  peace.  Their  extenfive  jurifdidlion  in 
criminal  cafes,  and  their  power  of  trying  matters  of  a  civil  nature* 
frequently  render  it  neceflary  for  them  to  determine  qucftions  of  as 
much  intricacy  and  nicety,  as  any  that  come  before  the  higheft 
courts.  But  few  of  them  from  their  fituation  in  fife,'Can  pay  tliat 
attention  to  the  ftudy  of  the  law,  by  which  in  its  prefent  ftate  they 
can  acquire  the  knowledge  neceflary  to  qualify  them  to  fill  their 
places  with  dignity  and  refpedability.  The  confequence  Is,,  that 
their  erroneous  determinations  render  them  contemptible,  and  their 
ignorarce  jubjeds  them  to  tlie  impofitions  of  the  artfijl  and  ckfign- 
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big.  tJniUtlled  ill  liu  n«r«  fbrtdaTity  oftdddrig  «iierieft  rf^ir 
}>roce£duigs  aiid  judgments^  their  rec«r<b  ofttn  fonuih  alboniaiit 
tovitxtt  of  ridicule^  When  expofed  to  public  view  In  wrks  of  erroi* 
brought  to  the  fupetiot  court.  To  fartiifh  Juftlces  of  the  pc^e  with 
ft  plain  trcatife,  by  which  they  tan  with  facility  acquire  the  infor- 
taiatioii  tcquifite  td  qualify  them  to  difcharge  the  duties  of  their 
ftffice  "writh  honor,  aiid  adnilnifter  juftice  with  impartiality,  is  the 
Inoft  important  objeS  of  thisW(>rk« 

fiOjb  it  ]0  hot  cxpeaed  that  thbfe  gentleai^n  who  move  in  xha 
hif^ei-  raAka  of  judJcaliur^,  or  who  are  immediately  convetfant  in 
tfa0  praAice  of  tbi$  law,  will  derive  any  benefit  from  thiefe  difquifiti* 
iMdt  .  Their  ben^tvoleiice  and  patriotifm  will  induce  them  to  encou*. 
t^lp  ^  undertaking  that  ia  calculate4  to  difleminate  ufeiul  luiow* 
^^^1  and  augment  the  hapjunefi  of  the  people. 

Tb  every  cltizcil  of  Connefficut,  iiothirtg  iSatl  iiford  a  fflorf 
heisirt-fclt  delight  than  the  confideratioh,  that  Ih  no  country  on  th« 
globei>  is  thi^re  a  more  general  diffufion  of  lawWledge  among^alt 
fclaflei  of  pedple.^^ThlB  univerial  attefttloxl  paid  to  education, has  laid 
dii^  pfethiahent  foundatibn  of  a  genehil  tafte  for  fcicnce  and  reading.— 
The  vaHoUs  branches  bf  literature  by  means  of  fyftematlc  treaties 
jirc  withirt  their  reach :  but  the  jorifprudence  of  the  country  is  fur* 
rtmh'ded  by  fach  thicic  clouds  of  technical  jargon  and  abftrul^  leam-» 
ing,  that  it  is  itiacceffibk  to  the  ma&  of  the  people.  To  diffipati 
the  darkhefs  wluch  ha^  fb  long  veiled  this  inter^fljng  felenee^ 
andtodifcloieto  the  people  a  full  view  of  thofe  rules  which  govern 
^hcir  daily  cbhduA,  is  the  great  obje£l  of  this  wotk.  All  that  tech* 
fiical  ihtritacy  which  has  To  long  disfigured  tlie  fcience  of  jurif* 
prudence,  Will  be  avoided,  And  our  laws  Amplified  and  fyftematized, 
will  be  prefehtcd  in  a  form  intelligible  to  every  capacity.  A  trea* 
life  calculated  for  this  purpofe  is  all  that  isnownteceflar'ytodiflemi^ 
nate,  as  large  a  fhare  of  general  and  ufefid  knowledge,  as  can  be 
acquired  by  the  body  of  the  people,  A  republican  form  of  go* 
Vcrnmen't  will  theii  liave  the  feireft  chance  to  be  put  to  the  ted  of 
Experiment.  We  ftraW  be  ablfe  to  a&ertain  what  portion  of  po* 
iitical  happineis,  a  pebple  are  capble  of  attaining  when  tlrty  are 
Weti  informed^  and  the  quantity  of  civil  liberty  which  is  compatible 
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^lA  fto  enefgjr  tn  g^ymmtt  yAMk  ti  Aeeff&ry  to  prefim«  die 
peace  and  good  order  of  die  conmuolcy.  TMb  gMleMm  wte 
bai^  a  reltfli  for  Dreraltffe,  may  poffoe  dieit  e«^ii!fkt  idjp»Q>ig  dM 
Jatrr  of  tlieir  coofitry  irfcb  asmiMh  h^dky  and  iiiiwfi»mti»»  asdi^ 
cas  die  odwrbrMfttKoof  iciciioe,  whika  complete  view  a<id«ecit« 
rate  delkiBarioii  of  <m  legal  code^  will  lender  lt$  fupewlof  eted- 
hacm  the  objed  of  gesnral  adonratkn  ind  regard. 

In  accomplifldog  this  work,  the  aathor  has  followed  the  praAke 
of  all  writers  on  this  fiibjp^.  He  has  not  Icropled  to  take  advan* 
tage  of  tbe  writings  of  all  who  have  preceeded  hixn>  and  the  plant 
and  methods  which  they  faave  adopted.  The  merit  of  the  perform*. 
ance  Spends  upon  ita  being  a  fkithful  digelt,  and  accufaCe  coOip!« 
lation  of  principles  already  kaown  and  elbfoliihed,  and  Aot  On  neW 
and  origninal  obfervations  and  dlfcQveries.  Far  more  delightful 
would  it  be  to  mdulge  the  mind  in  wandenPg  into  the  re|^oBs  of 
E^ncy ,  and  in  e^loring  die  fields  of  fcience,  to  feled  the  moft  plea- 
fing  and  fpleodid  topics  for  difcqCion  aod  Uluftration.  But  1  mult 
adopt  the  language  of  an  eminent  reporter ;  «  **  *the  nature  of  the 
'^  ondertaking  precludes  thai  fort  of  ambition^  by  which  authors  aiw 
^*  fo  often  animated,  and  my  utmoft  aim  will  be  attained^  if  I  ihall' 
*^  be  found  in  any  degree  to  have  irterited  the  humble  pra!6  of 
^'  ufefol  accuracy  fubi  ingenio  non  erat  locus,  cunt  teftimooSani 
^  prouieruifle  contcntus,'^ 
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OF  LAW  IN  G£N£iUl'. 

jLahV^y  in  the  limited  fcnfe  Jn  which  we  arc  to  confider  it  in  the 
courCe  tyf  our  difquifitlot»,is  the  rule  of  human  conduft  in  a  (late  of 
fociety .  But  in  its  moll  extended  fenie  it  may  be  defined  to  be  a  rule 
of  adion^  applicable  to  animate  and  ipanimate  natui:e,  and  con^re- 
Iwnding  all  the  geneml  princtpkt  of  aekioa,  that  are  eflabliilied  ia 
the  iyftem  of  the  oniverfe.  To  obtain  a  clear  idea  of  the  import  of 
fhn  temi  in  ite  various  and  qualified  meanings,  we  muft  furvcy  thak 
l^em  of  things  from  whieU  laws  originate,  ;^nd  in  which  they  are 
eAablifhed. 

Plulofophical 
«  done-  ^ 
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Phtlo(<>phica1  difcovcries  have  unfolded  to  mankj^  the  magel^ 
ficent  and  fumblimc  idea,  that  imiverfal  fpdce  is  adorned  with  inmi* 
membLefyOems  of  worlds — thatall  the  ftars  like  our  fun,  are  funs  to 
planetary  iyftcnis.— that  the  pUnets  perform  regular  revolutions  in 
their  orbits,  and  arc  peopled  by  an  infinite  variety  of  inhabitants. 
Thel&  fyftcn^  again. perform  one  grand  revolution  around  a  com* 
mon  center,  th?  center  of  Infinity,  .the  throne  of  the  Supreme  Intej-. 
ligencc,*^  the  great  firft  Caufer— where  hisahnighty  power  comn:uni- 
catcs  life  and  mption  to  all  nature,,  wliere  his  omnifcient  eye  con- 
templates the  ineiiable  glories  ortiis  works,  and  his  boundlcfs  be- 
•  nevolence  derives  imnieafureable  delight,  from  dilFufing  infinite  fe- 
licity to  innumerable  ranks  of  being  ;  while  the  mufic  of  the  fphieres 
reiounds  a  perpetual  fong  to  liis  praife.*    This  glorious  reprelcnta-' 
tion  of  univcrfal  nature,  exhibita  the  mod  exalted,  view  of  the  tranlr' 
ccndent  excellcnpe  and  bouudlcfs  power  of  the  Supreme  Deity, 
whofe  almighty  fiat  called  all  worlds  into  exiftence,  and  imprefied 
upon  them  thofe  gcncraLl  and  jmmntable  laws,  that  will  regulate 
their  operation  through  the  endltfs  ages  of  eternity.     The  Su- 
preme Being  whofe  attributes  arc  infinite  power,  wifdom  and  good- 
Ucfi,  has  formed  this  fyflem  upon  the  moft  perfed  plan.     He  dif- 
fufes  the  greateft  poffible  happinefs,  and  diftributes  impartial  jufticc 
to  all  intelligent  and  rational  creatures — Tho  our  imperfed  natures 
difqualify  as,  to  reconcile  all  events  that  come  within  our  knowledge, 
to  the  attributes  of  the  Deity ;  yet  if  we  could  fcan  the  univerfe,  and" 
difcover  the  final  refult  of  all  thing*-,  there  is  no  doubt  but  that  we 
fliould  be  delighted  at  the  glorious  manifedations  of  juftice,  and  the 
liberal  diiFufion  of  felicity.     The  Deity  having  from  all  eternity 
cftabli/hed  the  general  laws  that  will  operate  with  invariable  cer- 
tainty through  all  eternity,  he  is  capable  of  forefeeing  all  events, 
that  will  take  place,  and  of  courfe^  all  things  pad,  prefent,  and  to 

come,  are  forever  in  tlie  view  of  his  omnifcient  mind. 

Thefc 

*  AHronomers  have  difcovered  that  the  fiars  which  are  commotily  fuppofed 
to-be  fiiCLci,  have  a  regular  motion,  which  renders  it  probable,  that  they  baT# 
a  revolution  ronnd  a  common  center.  Thepreccflion  of  the  equinoxes  eta 
bclicr  be  accounted  for  on  ihi«  hypothefis,  than  any  other.  The  idea  of  tht 
aufic  of  the  fpheres  ori.s>inated  with  Pythagoras,  and  probably  was  foggefted 
by  his  (lognlar  theory  of  philofophy,  that  the  iir(l  principles  of  things  conlill- 
td  in  the  harmony  'of  numbers.  .  Upon  this  Idea,  he  hat  ere£Vcd  the  rnort 
fanciful  fabric  of  philolbpiiy  of  any  of  the  ancients*  A  contemplation  of  the 
revolution  of  all  the  ptanetaiy  fyftems  round  a  common  center,  accompanied 
by  ihe  mrtCic  of  the  I'phcrcsi  unfolds  the  mod  eic?atc4  ^nd  uanfceiidcat  tde* 
•f  the  fuprcmc  char<t^er. 
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Thrfe  geocn>l  laws  refulting  from  the  originfil  principles 
asd  fitnefs  of  things,  and  applicable  to  .aniirtatc  at-d  inanimate 
matter,  and  rational  and  irrational  beings,  arc  denominated  th© 
laws  of  nature.  The  Itmiled  ftatc  of  our  faculties,  renders  it  impol* 
fible  for  us  to  obtain  a  clear  difcovery  of  the  infinite  extent  and 
'  mnverfal  operation  of  thofe  laws.  A  full  prorj:)ect  of  the  glories 
of  nature  and  a  knowledge  of  the  ultimate  cauft  of  things,  mull 
be  hkL  from  us,  till. our  intellecbual  faculties  are  enlarged  in  ibmo 
future  (late  of  cxiftcnce.  The  aftronomer  has  difcovcred  tlic  ap;ea- 
•^  of  gravitation  in  cfFe£ling  the  revolution  of  the  heavenly  bodies. 
The  philofopher  has  inveftigated  the  laws  of  motion,  the  mechan« 
ical  powers,  the  laws  of  optics,  fluids,  and  eledlricity.  The  cho- 
tnid  has  demonflrated  that  the  compofition  and  decompoHtion  of  ma- 
terial (iibftances,  are  caufed  by  the  power  of  attradion,  of  cohcfion, 
and  repaliion.  Tbcie,  and  nmny  more  which  It  is  not  my  province 
to  enomerate,  conftituttf  the  laws  of  nature  that  refped  tlie  materi- 
al world. 

Man,  who  is  the  fubjed  of  thefe  enquiries,  is  a  compound  being, 
•onfi/ling  of  matter  and  mind.  The  generation,  org:\nization, 
nutrition  and  exiftence  of  the  material  part,  depend  upon  the  fa:n* 
laws,  as  matter.     The  mind  ennobles  him  with  the  higlicfl  privi- 

ledges  and  excellencies,  and  renders  hiin   capable  of  feiifaiion. 

By  means  of  the  fenfes  he  obtains  a  knowledge  of  tlie  beauties 
of  nature  with  which  he  is  lurrounded — ^Endowed  with  reafon, 
he  is  capable  of  thinking,  and  judging  refpecling  the  iilcas  com- 
municated to  him  by  his  fchfes — Sufceptible  of  the  feelings  of  plca- 
fure  and  pain,  he  is  rendered  an  a^live  being  and  impelled  by  a 
thon(and  motives,  to  (lion  the  various  fcencs  of  mifery,  and  purfue 
the  fleeting  objeiSis  of  happinefs.  In  this  purfuit,  his  mind  is  un- 
der the  influence  and  government  of  thofe  motives  which  rclult 
from  the  eftabliflied  order  of  things  ;  but  as  he  feels  that  he  has 
the  power  of  doing  as  he  pleafes,  he  confiders  hinifelf  to  be  a  free 
agent  and  rcfponfible  for  his  cotidud.  Invefted  with  a  confeicncc 
«r  moral  fenle,  he  is  qualified  to  dillinguifli  between  rip;ht  and 
wrong,  and  afcerfain  the  boundaries  between  \  inue  and  vice.  TirH 
monitor  enthroned  in  his  heart,  furnifiics  him  with  tl.e  tranfport  of 
felf  approbation,   when  he  purfues  the  path   of  virtue  and  poir.ts 

tlie^ 
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^  ^^*tS"^  ^  lion»r  <|id  ipemorfe  to  bis  ifog]^,  when  he  otseys  the 
tJIi»reis»«tt9  «f  vke.  Mao  as  ft  jniorml  ^geat^  is  fiibjed  to  thofe  Jiioi^ 
Irvrs  mhkh  ure  co-cnfte&t  widi  eternity ,  atid  whkh  fire  calculated  to 
jiraib^e  the  higheft  {wflihle  faa]^iDe&  m  this  flage  of  our  exiOeoce. 
Tbeie  llLWS  «re  equally  ^f>eFatMre  ^i  ohUgatoty  upon  the  whole 
bqnasrace ;  a|i4  tho  there  may  be  ibme  fiig^  varktioiis^  occafi- 
eipcd  by  dUSew^ice  of  cjiicaate  ftBJeiiKatioa  ;  yet  fiich  i«  the  agree- 
aoeiit  of  mankind  ia  refpedt  io  them,  that  they  may  be  ifid  to  be 
f/patni.  fai  theirextent,  and  untycdai'in  their ofieratioa.  Yet  as 
man  wasvotialeiMkdin  cbe  conHnoDceneBt  of  his  exifteace,  to  be 
a  perfisft  beings  bvtt  to  progreCa  from  fiage  to  ftage,  towarda  per- 
{t€doDf  till  he  ihoold  become  qualified  fiv  tompkfte  felicity,  and  % 
fyll  comprebenfionof  the  glorm  «f  hie  creator,  we  find  dbat  he  ia 
|j»metiQ3es  a^tiiatedhyiriifebevioiis  propenfities  and  wicked  defires# 
aliat  inipel  him  to  a  violatioa  of  the  moral  lew,  and  the  oGSBmSl 
ftott-of  iigorics  t<^  his  fcHow-cnatures.  If  fonie  peraument  princi- 
ple were  eftablifhed,  that  coerced  mankind  to  a  perpetual  obfenr* 
ance  of  the  moral  law,  they  would  be  in  a  ftate  of  peace  and  fafety, 
hut  the  impcrfcft  obfcrvancc  of  it,  has  expofed  them  to  every  fpe- 
Tcies  of  danger,  infult,  and  injury,  and  has  rendered  neceflary  for 
their  preCbrvation,  that  fociol.  principle  which  is  wifely  implanted 
in  the  human  mind. 

Man  wfaen  alone,  is  a  feehh  defencelefi  being — ^iaoapable  of  aUer- 
ttng  his  rig^,  and  redreffing  his  wrongs.  The  Lttity  has  there* 
£0re  ii^mped  on  his  nature  the  love  of  his  fellow  men,  invefted 
him  with  'fecial  feelings,  and  impelled  him  by  theftrong  prhicipk 
«f  ielf-pra&rvatjon,  to  enter  Into  a  flate  of  (bcicty .  The  inftnct  we 
contemplate  man  as  a  Icocial  being,  we  behold  the  germination  of 
that  principle  that  prompts  him  to  adopt  and  obferve  tho(e  rules 
and  regolatfons  which  are  necelKiry  to  fccure  the  rights  of  individ* 
«als,  and  prefi?rve  the  peace  and  good  order  of  focicty .  Thofc  rules 
eonfflritute  the  civil  law,  and  ai'c  the  fijbjeft  of  thefe  refearches.  A 
more  complete  and  accurate  definition  will  be  ^rven  of  law,  as 
§otm  a^  we  have  confidered  civil  fociety,  and  civil  government. 

Such  is  the  extent  of  the  globe,  that  it  is  impradicablc  to  unite 
kW  mankind  under  one  government.    A  number  of  diftin^  and  in^ 

dependent 
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de][S^dent  communities  have  been  crcfted.  Their  rclatioh  to 
each  other  is  the  fame  as  that  of  indtviduals  in  a  (late  of  nature. 
WZicrc  a  community  has  fuHained  an  injury  from  another^  it  muft 
be  its  own  judge  with  refpeft  to  the  recompence  to  be  demanded^ 
and  muft  depend  on  its  own  refources  to  procure  retirefs.  In  the 
intercourfe  of  nations,  by  common  and  univerfal  confent^  certain 
general  rules  and  principles  have  been  adopted^  that  are  founded 
on  the  law  of  narnre,  and  denominated  die  laws  df  nations.-— 
•  This  is  defined  to  be  tJie  fcience  of  the  law  fubfifting  between 
-nations  or  ftates,  and  of  t!ie  obligations  which  flow  from  it.  b  Juf* 
tinian  fays^  ^^  t]ie  law  of  nations  is  common  to  the  whole  human 
race,*'  The  exigences  and  neceflities  of  mankind^  have  induced  all 
nations  to  conilitute  (Certain  rules  of  right. 

When  man  opens  his  eyes  Upon  the  l^onJerful,  fublime  artd  mag- 
taificicAt  objeds  that  furfound  him,  ht  is  convinced  that  there  i9 
fomeibpreme  intelligent  power  that  called  thctn  into  exiftence,and 
that  governs  univerfal  nature.  A  Confcioufners  of  his  own  weakneft 
and  dependance,  the  pain  and  mlfery  to  w^iich  he  is  fubjertcd,  lead 
him  to  hnplore  the  mercy  and  favour  of  the  invifible  power  by  the 
fragrant  incenfe  of  facrifice,  by  the  humble  ftrains  of  adoration, 
or  the  pious  fupplications  of  a  penitent  heart  and  contrite  fpirit. 
Man  is  a  religious  being.  In  ^y^ry  ftage  of  focicly,  and  in  every 
country  on  the  globe,  tliis  truth  has  been  demonftrated.  From  the 
Tartar  who  roams  through  tlie  wilds  of  Afia,  and  the  Indian  who 
traverfes  the  woods  of  America,  to  the  pbilofopher  who  with  his 
telefcope  furveys  theftellary  worlds,  or  in  his  labaratory,  explores 
the  occult  qualities  df  matter,  the  power  of  religion  cncreafes,  in 
proportion  to  the  eucreafe  of  knowledge.  Human  laws,  can  nei- 
ther create  or  annihilate  it.  Mankind  will  never  ceafe  to  be  rcli* 
gious,t]lI  they  ceafe  to  exift.  It  Wourd  be  a  curious  fubjed  to  in- 
veftigate  the  wild  fyftems  of  mythology,  which  have  been  adopted 
by  nations  guided  by  the  light  of  nature,  unaided  by  divine  Infpi- 
ration.  But  it  is  fufficient  for  our  purpofe  to  remark,  that  in  this 
country  we  have  the  blefling  of  a  religion,  that  while  it  opetis  the 
door  of  falvation,  and  guides  to  immortal  felicity,  is  fupporied  by 
fuch  indubitable  proof,  that  we  muft  difiegard  human  teftimony, 
Vol.  L  C  and 

«  Vdtt-fl,  Law  of  Nations,  1»  i  Jui  autent  getitium  ortini  hiimar)n  »ri\fx\t 
commQQe  eft,  nam  u(ti  exigcntc  ct  huinanis  ncccfGtatibus  ecmci  hmnai.* 
|«ia  ^uxiaa  fibi  conUitutcinU     Jaft.  Ia(t.  i..  i.    T.  ^* 
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lAd  rejeft  the  evidctice  on  which  all  dur  Imowledge  of  pafi  tranladi- 
ons  b  grounded,  if  wedoobt  its  truths  or  deny  its  divinity.  Tbe 
-cfariffian  refigiOD  derifcft  the  h^h^  cpBdibilicy  finoin  containing  a 
^-ften  flC  morafity y  iofinitety  Ibperior  in  pohit  <^  eaxeiience  and  pu- 
rity, to  the  theology  of  Greece  and  Rome,  and  the  philolbphy  df 
iPlanro  and  Cicero,  from  this  religion,  is  derived  the  revealed  or 
i£vine  law,  and  the  obfervation  of  it,  is  fandioned  by  fiiture  re- 
^iardsand  pomffaments. 


w. 


Section    Third. 
OF  CIVIL  SOCIETY. 


£  have  coofidered  man  as  a  fentient,  rational,  adive,  and 
moral  being.  We  are  now  more  elpecially  to  confider  him  in  hii 
ibcial  capacity.  To  obtain  a  thorough  knowledge  of  this  fbbjed, 
it  b  Tieccfliry  to  view  mankind  when  conneded  with  each  other, 
ixut  independent  of  any  govemmeDt ;  whieh  political  writers  call  a 
flate  of  nature. 

It  cannot  be  expe^ed  that  we  can  find  any  nation  in  a  ftato  of 
natnre,  tho  fome  iavvge  clans  and  tribes,  are  but  little  removed 
finom  it.  But  for  the  porpofet  of  the  preient  enquiry,  it  is  imma- 
terial whether  this  ftate  be  ideal,  or  adually  eiufting.  We  can 
ealily  imagine  what  mankind  wonld  be.  In  fiich  a  ftate,  aiid  thence 
infer  itaejr  rights  and  pnvnegeis. 

In  a  (late  of  nature,  all  men  poflefs  the  ineftimable  privilege  of 
freedom.  They  are  equal  In  point  of  rank.  They  know  no  dif^ 
tindion,  but  what  arifes  from  fuperiority  of  bodily  ftrength,  and 
intelledbial  capacity.  They  are  bound  to  yield  obedience  to  the 
commands  of  no  fuperior,  and  to  conform  their  a^ons  to  the  laws 
of  no  government.  The  moral  law  only,  has  any  obligati<»  upon 
them,  and  to  this  they  oWe  the  moft  perfed  obedience.  They  have 
an  indifpucable  right  to  do  every  aft  which  they  pleale,  in  the 
piiriuit  of  their  own  happinefs,that  does  not  contravene  the  moral 
law,  nor  injure  any  of  their  fellow  creatures.  The  rights  of 
pcrfonal  fccority,  perfonal  liberty,  and  private  property,  they  are 

eiuitled 
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conded  to  m  their  fUkft  extent.  Whe^  any  petfbn  foftains  aD.ia- 
jmy^be  appeals  to  no  tfiSmaaA  Gmt  ledrefe^  he  is  tbe  Cble  judge  of 
tfae  injury,  tho  lus  owncale  ;  lusowAar» avenges  tkewrongp  and 
cbaftUes  the  ofiender.  If  mankind  were  under  the  perpetual  influ- 
ence, and  invariable  dircdtion  of  the  moral  law,  how  h?ppy  would 
their  fitnatxon  be  in  a  ftatc  of  nature  :  there  would  be  no  ncccf- 
fitj  of  the  interpofitlon  of  human  laws.  But  while  coofcience  die- 
tates  to  them  to  purfue  tlie  paths  of  virtue^  and  warns  themagainft 
the  pra^ice  of  vice,  there  are  many  individuals  who  are  aduated 
by  certain  prt^iciifities,  to  wrong  their  felik>W-nMai»«ndiiiftipge  tile 
rales  of  morality.  To  check,  ieftc8ifl,awL  pvaifli  tbi^iii^Hfticf, 
every  individaal  is  left  to  the  ftrength  of  his  arm,  and  the  poweiv 
ofhis  mind.  So  great  is  the  difference  a^aosg  mankind  in  this 
refped,  that  the  conflid):  is  very  unfair  and  onequaL  The  weak 
will  always  hill  a  prey  to  the  ftrong  ;  the  canie  of  juftice  wiAl  be 
^regarded,  the  powerful  wHl  triumph  in  the  pra^ice  of  mifchief^ 
and  injoitke, — the  weak  mufl  foffinr  a  conflfant  repetition  of  injmies 
without  a  poffibility  of  redrels.  This  points  out  the  mKerable 
condidoD  of  man  m  a  ftate  of  natore,  and  we  may  rationaliy  cx« 
pefi  to  ftidhhn  endowed  with  fome  principfe  to  fupply  thedcfed. 

Why  immotable  laws  v<TC  ijot  inftamped  upon  the  mind  of 
man,  that  ihould  certainly  dtre6^  him  to  a  courfe  of  condud^  pro. 
dodive  of  the  greateft  poflible  lu|ppiiie(3,  is  a  myftery  far  beyond 
human  comprehenfion.  It  is  however  prob:|bl.e,  that  in  the  fvQem 
of  nature,  and  in  the  eternal  plan  conceived  in  the  divine  mind,  for 
the  dtiplay  of  his  glory,  it  became  neceilary  to  create  fuch  an  or« 
der  of  beings  as  man,  to  coropleat  that  infinite  variety  that  <tiAin- 
guiihes  the  works  of  creation.  He  is  endowed  with  all  the  prini- 
tiples  that  are  neceflary  to  coaftitute  his  character.  While  he  ap« 
plaucEs  the  pradioe  of  virtue^  we  find  that  the  unguarded  impuHc 
of  paffion,  the  profped  of  temporary  pleafare,  or  the  inclmatioti 
of  a  wicked  hearty  may  lead  him  to  do  wrong  to  his  feilo^r  crea- 
tores,  and  difturb  their  peace  and  repofe.  Bat  left  this  perpe- 
tual warfare  ihould  put  an  end  to  the  human  racCjthej*  arc  infpired 
with  a  love  for  each  other,  and  are  endowed  with  principies,  that 
lead  to  unite  in  fociety  for  mutual  protedion»  and  defence.    "The 

mitHali^y  of  affection  between  individuals,  the  fear  of  dj\nger,  rhc 
C  «  incapaci^ 
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iacapacity  of  defence,  and  the  wants  which  they  cannot  fupply, 
in  a  ftatc  of  nature,  induce  them  to  aflbciatc  together,  and  may  b« 
confidered  as  the  bads  of  civil  focicty.  ^ 

A  ftatc  of  fociety  when  contraftcd  to  a  ftate  of  nature,  muft  not 
be  confidered  as  merely  artificial,  and  therefore  unnatural.  The 
truth  is^  that  the  focial  ftate  is  perfectly  congenial  to  the  feelings 
of  the  human  heart.  Man  is  a  gregarious  animal,  and  the  princi-r 
pies  of  lu$  nature  kad  him  to  the  formation  of  focial  conne^dona. 

The  a£b  of  muting  in  fociety,  Is  called  the  original  compad^  or 
focial  con  trad,  and  is  fuppofed  to  be  a  voluntary  agreement  bci 
twcen  individuals,  by  which  they  form  the  conftitution  of  govern<> 
ment,  and  fecure  the  enjoyment  of  political  liberty,  and  the  pur- 
fuit  Qf  private  happinefs.  Governments  that  have  been  eftabliflied 
by  force  do  not  admit  of  this  idea  :  but  furh  is  tlie  origin  and 
foundation  of  all  free  governments,  tho  generally  it  is  impoffible  . 
to  find  any  records  of  the  formation  of  the  focial  compa6^.  In 
America  however,  many  iuftanccs  of  that  nature  have  taken  plaoe^ 
At  tlie  diflblution  of  our  connexion  with  Grrat- Britain,  tho  we 
could  not  be  literally  faid,  to  be  in  a  (late  of  nature,  yet  the  dates 
which  had  been  diredly  dependent  on  the  Briiifh  crown,  were  fo  in 
a  political  point  of  view,  and  they  proceeded  to  enter  into  focial 
compads,  and  adopted  conftitutions  for  their  government.  The 
conftitution  of  the  United  States,  is  the  moft  illuflrjous  example  of 
A  government  founded  on  the  voluntary  contrad  of  the  people, 
that  the  page  of  hiftory  has  ever  recorded. 

Mankind  when  they  enter  into  a  ftatc  of  fociety,  reCgn  to  the 
community  a  certain  portion  of  their  natural  liberty,  to  acquire 
civil  liberty.  They  refign  apart  of  their  natural  rights,  to  ac. 
quire  focial  rights.  Natural  liberty  confifts  in  a  man's  having  the 
power  to  do  whatever  he  pieafes,  uncontrouled  by  any  fuperior, 
and  regarding  only  the  moral  law.  Civil  liberty,  confifts  in  ^ 
perfon's  having  the  power  to  do  whatever  he  pleafcs,  confident 
%vith  the  laws  tJ  which  he  has  voluntariiy  (iibjeclcd  himfelf.— 
The  obje^  of  a  man  in  furrendering  to  the  community  any  portion 
cfhii  natural  liberty,  is  to  obtain  compleat  protedion  and  fecu- 
rity  for  politk^J  liberty.     He  doc5  net  therefore  confeut  to  the 
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impofition  of  tLitj  other  reftraint  opon  his  condaft  by  the  govern- 
-ment,  thaa  what  is  aeceiiary  to  fccurc  and  prcfervc  hb  focial 
rights. 

We  may  therefore  eftabllfh  it  as  a  maxim  in  legiflation,  that  the 
mle  to  be  adopted  in  enacting  laws,  muft  be  to  reftrain  no  a6ls  but 
ihok  which  tend  to  the  injury  of  individuals  and  the  diflblution  of 
government.  Every  law  that  deviates  from  this  rule,  is  arbitrary 
and  unjufl,  and  reduces  the  people  to  political  ilavery.  Every  gov- 
<eniment  that  adopts  this  rule  fecures  to  the  fubjeds  political  liberty. 

Every  citizen  owes  obedience  to  the  laws  of  the  (late,  and  it' 
entitled  to  protedion  and  lecurity  in  his  life,  liberty,  and  pro- 
perty.   The  duties  o[  prote&ien  and  allegiance,  are  reciprocaL 

WTiere  civil  ^vemment  is  once  formed  by  the  operation  of 
natural  principles,  we  find  its  fupport  is  derived  from  the  fame 
iburce.  Man  will  as  foon  put  an  end  to  his  exiftence,  as  withdraw 
tiimfelf  from  fociety,  or  ceafe  to  maintain  it.  The  all-wife  creator, 
lias  given  mankind  feelings  that  lead  them  to  perform  the  courG: 
jofcondu^  which  he  has  defigned.  Thefe  principles  refult  from 
the  neceflary  conftitution  of  things.  Man  when  alone  is  feeble  and 
^efencelefs,  incapable  of  protccling  and  defending  himielf.  He  b 
conftantly  alarmed  with  fears  of  xlanger,  and  furroundcd  with 
wants  which  he  cannot  fupply.  But  when  individuals  unite  to-  . 
gether,  they  become  capable  of  mutual  protciElion,  and  defence, 
and  of  fupplying  all  their  wants.  From  the  combined  and  coUedcd 
ftrength  of  the  whole  community,  each  individual  derives  a  fecurity, 
which  he  cannot  obtain  when  alone  and  feparate.  The  ftrongeft 
4)f  all  motives,  therefore,  felf  intcreft  and  felf  prefervation,  co-oper- 
ate to  ftrengthen  the  bands  of  focicty.  The  happinefs  of  men  depend 
upon  their  connexion  and  union  with  their  fellow  creatures.  Man 
banilhed  from  fociety  is  a  mifcrablc,  melancholy  being.  In  the 
company  and  converfation  of  his  friends,  he  obtains  all  the  plea- 
fore  that  renders  life  worth  enjoying.  We  muft  eradicate  from  the 
fniman  heart,  the  deiire  df  happinefs  before  man  will  cea(e  to  a4- 
Siere  to  the  community. 

Political  writers  have  generally  entertained  an  idea,  that  men 
vheu  they  enter  Mlo  a  fiate  of  A>ciety,  fiicriiice,  or  give  up  to  thp 
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coQUiu^ty  iome  portion  of  natural  rig/bts,  to  v(|uij*e  pro^edjon 
SM94  fecarhy  (of:  the  repiajAder.  A  late  writ«r  on  govemraeoX 
whofe  talents  command  our  refpedl,  and  whofe  exertions  to  conunur 
nicatc  juft  fentiments  refpeclingjgovernment,  merit  our  approbation, 
lias  pointed  out  the  error  of  this  general  propofition,  and  has  advanc- 
ed the  principle,  a  "  that  the  rights  of  man  are  relative  to  his  fecial 
<*  nature,  and  that  they  exift  only  in  a  coincidence  with  the  rights 
*'  of  the  whole,  in  a  well  ordered  (late  of  fociety,  and  civil  gov- 
*'  ernment :  ^  that  fociety  in  the  admmiftration  of  right,  grants 
<•  nothing  to  any  of  its  members,  and  that  every  man  is  a  propri- 
<<  etor,  and  4ra^»is  on  ibe  capU^  as  iiiaci€:r  of  ri^/'  I£$  ^aion 
iMsns  to.  he,  that  man  makes  no  fterifice  wbca  he  enters  into  the 
Ibcial  flate,  amd  that  it  ia  coQg^aJl  tahb  nature. 

The  poiition  th^t  when  men  enter  into  the  focial  ftate,  they 
gjve  np  Come  portion  of  natural  right,  to  acquire  fecurity  for  the 
remainder,  is  manifeftly  erroneous.  To  iuppofe  that  men  by  uni- 
thig  in  fociety,  only  obtain  fecurity  for  the  rights  they  have  re- 
ferved,  18  contrary  to  fafi.  To  fey  that  our  natural  and  our  fo- 
cial rights  are  the  fame,  perhaps,  is  not  perfedly  corred.  Some 
confufion  probably  has  arifen  with  rcfped  to  this  fubjeft,  from 
not  annexing  accurate  ideas  to  the  words,,  whi<;h  have  been  ufed. 
To  contrad  the  focial  ftate,  to  t\vt  natural  ftate,  as  tho  the  former 
was  artificial,  and  the  latter  natural,  is  contrary  to  tniUi-  No  prin* 
ciplc  of  human  conduft,  is  more  perfedly  natural  than  U^at  which 
prompts  mankind  to  aftbciate  together  for  mutual  benefit.  The 
words  focial,  and  natural,  are  not  therefore  to  be  confidered  as 
defignating  oppofire  ftates,  in  which  mankind  are  placed.  They 
are  only  to  be  confidercd  as  two  diftiud  ftates  in  which  they  may 
be  contemplated  to  afcertain  the  rights  and  charader  of  man. — 
I  doubt  whether  a  ftate  of  nature  ever  did,  or  can  exift  ;  but  I  can 
imagine  fiich  a  ftate,  and  thence  infer  the  advantages  derived  from 
a  union  in  fociety. 

In  a  natural  ftate,  the  moral  law  would  be  the  only  ruk  of  con- 

doft.     Admitting  that  mankind  would  pay  a  compleat  regard  t6 

that  law,  what  would  be  the  confequence  ?  It  is  eafy  to  obferve 

that  they  would  not  remain  like  fome  fevage  tribes,  in  a  rude  un^ 

civilized 
«  CHapinan'c  principles  of  |;oTernmcot,  77*        k  Ibid*  lu. 
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^ivilizcvlftate  :  nor  wouW  thfey  live  alone  imcotitieAed  with  each 
ctber.  They  would  build  towns  and  dtiea^  improve  in  agricul- 
ture, manii&^res,  and  cemmercey  and  obtain  all  die  pleafures  of 
Ibciety.  Tbcre  would  be  no  neceflity  of  a  code  of  laws  to  regiila€« 
their  condnd,  or  (^  a  government  to  carry  them  into  execution.  ^ 

They  would  be  able  to  attain  under  the  invariable  influence  and 
diredion  of  the  moral  law^  all  that  happinefs  which  could  be  at* 
tainedin  a  well  regplated  government.  Human  indudry,  unshack- 
led by  laws,  might  be  exerted  in  every  diredion,  and  ^ctended  t» 
the  higbell  point  of  improvement.  There  woold  be  no  reftraint 
upon  the  condud  of  man,  but  the  moral  kw. 

But  foppofing,  that  men  would  not  pay  a  perfeft  obedience  to 
the  moral  law,  and  yet  did  not  carry  their  injuftice  to  an  extiftme, 
which  reqnired  the  ftrcngth  of  government  to  lupprefe  it.  The  con- 
ieqnence  woold  be,  that  whenever  an  individual  fuftained  an  injury 
from  the  mifcondud  of  anotber,  he  would  have  a  right  to  be  his 
ownjtidge,to  afcertain  the  recompence  to  which  he  is  entitled,  and 
the  ftrength  of  his  own  arm  muft  carry  his  decree  into  execution  : 
fce  would  bebonnd  however  to  govern  his  judgment  by  the  princi- 
ples of  moral  juftice. 

Bat  on  -adoal  experiment,  it  is  fooad  that  men  will  not  regai*d 
the  didates  of  the  moral  Urw,9tid  that  individual  ftrength  is  infuf. 
ficiemt  to  repel  the  violence  of  injuitice.  It^is  therefore  in^»radlca* 
ble  forthemtoexift  in  a  (late  of  natore,  and  they  are  under  the  ne- 
cefficy  of  combining  together  for  mutual  pro^Aion  and  defences 
This  is  the  operation  of  a  natural  principle.  But  when  men  have 
arrived  to  thefocial  ftate,  when  they  have  adopted  a  civil  govern* 
ment,  how  are  their  ri^ts  varied  from  what  they  are  in  the  na- 
toral  ftate  ?  Every  individual  gives  up  the  right  of  judging  in  his 
own  caic,  and  avenging  his  own  wrong,  to  the  community.  In 
this  refpect,  natural  right  is  varied.  In  confeqnence  of  this  he  ac- 
quires ^om  the  community,  a  right  that  his  claim  for  the  repara- 
tion of  any  injury,  he  has  fuftained,  fhall  be  afcertained  by  known 
sntd  jnft  principles,  and  that  the  whole  ftrength  of  the  community 
fiiall  be  exerted  to  do  him  jufticc.  This  is  a  right  which  he  ^ad 
not  in  a  ftate  of  nature.  It  is  a  right  ifhich  he  ac(][uircs  as  a  mem- 
ber 
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bcr  of  focictv.  In  a  flate  of  nature^  no  man  is  bound  to  aid  and  a^ 
fid  another  In  the  prufecution  of  judice,  or  the  defence  of  liis  rights 
unlefii  be  pleafes.  But  in  tlie  (late  ot  fociet^r^  every  individual  be- 
comes obliged  to  exert  Ws  {kvcnffh,  in  obedience  to  tlic  order  of 
the  community,  for  tlic  benefit  of  an  individual,  or  for  tlie  prefer- 
vation  of  public  tranquility. 

Every  member  of  the  focicty  fubmits  to  numerous  reft  ram  ts  upoil 
bis  conduAy  which  arc  not  required  by  the  moral  laMr,  or  in  die 
natural  ftate^  for  the  purpofe  of  vefting  in  the  hands  of  government, 
the  power  of  fumifhing  him  compleat  fccurity  and  prote&ion. — 
We  fubmit  to  many  formalities  rcfpefting  contra^s,  which  arc  the 
offspring  of  pofitive,  and  not  of  natural  law,  to  render  our  proper- 
ty fecure.  "VVe  confent  to  be  reftrained  from  doing  many  acls 
which  are  innocent  in  themfclves,  and  to  be  obliged  to  do  many 
a^s  which  the  natural  ftate  docs  not  require,  to  obtain  compleat 
protection  for  the  rights  we  mean  to  enjoy.  In  confequence  of 
this,  we  acquire  many  rights,  and  advantages  of  a  civil  nature, 
tvhich  could  not  be  obtained  in  the  natural  ftate.  Hence  it  is  evi- 
dent that  there  is  a  diftinftion  between  natural  and  civil  rights,  as 
they  may  be  called  more  properly,  than  focial,  becaufe  a  perfon 
may  enjoy  focial  rights,  in  what  is  properly  called  a  ftate  of  nature* 
Natural  and  civil  rights  cannot  be  enjoyed  at  the  fame  time.  We 
mnft  give  up  the  one  to  attain  the  other.  But  the  natural  rights  which 
we  facrifice,  arc  of  but  very  little  value,  when  compared  with  the 
civil  rights  we  acquire  in  a  free  and  well  regulated  government* 
Indeed  they  are  of  little  value,  becaufe  they  are  difficult  to  be  ex- 
erted, bnt  the  civil  rights  arc  of  immenfe  value,  and  are  capable 
of  being  realized. 

This  leads  us  to  a  correftion  of  that  opinion  which  has  beea 
maintained  by  fo  many  philofophers,  that  men  refign  part  of  their 
natural  rights,  to  obtain  lecurity  for  the  remainder,  by  (ubftituting 
the  propofition  that  men  give  up  to  the  community,  a  part  of  their 
natural  rights  to  acquire  civil  rights.  From  lliis  fame  principle  it 
follows,  tlmt  the  opinion  that  focicty  in  die  adminidration  of  right, 
grants  nothing  to  any  of  its  members,  is  not  well  founded.  For  in 
the  civil  ftaic,  wlilch  is  dcemdd  the  iamc  as  the  focial  ftate,  by  the 
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tt^minifbnfion  6?  the  gdvcmment,  the  members  dd  acqtiirc  certida 
{>o6tive  rights,  which  tbey  can  enjoy  only  in  a  civil  ftatc,  and  which 
are  rhervfore  to  he  ronfklered  ik  the  gift  and  the  offlsprtng  of  fcH 
tial  Inlllnitioriiy  It  ilHlSS^irCue  of  his  being  a  membeif.of  the  fociety*. 
that  amah  h  a  prt^rietofi  &nd  hasar^gbt  tft  draw  on  the  capital|^ 
%fi4  not  ki  virtue  of  any  n^^tural  right. 

Men  at  tlieir  birth  arc  all  veftcd  \vith  equal  rigjits,  bat  are  eft* 
dowed  with  unequal  powers.  There  Is  a  great  dilfcrencc  be  tweed 
*hcir  intellcaual,  a«  wellas  corporeal  facul  ties,  which  is  the  origia 
sf  the  ineqtfaMty  of  mankind.  The  man  who  ha^  fuperior  (fa-ength 
of  body/  c^  powdr^of  tpindy  intift.take  a  ^otrefpofidebt  rank  ht  fo* 
riety.  The  man  ivhopoileffirs  uncommon  takntsfot*  accu^Ulaling 
propei-ry,MrH]  grow  t\ch,  while  the  oppofite  charadler^  With  equal 
advantages  will  remain  poor,  Tho(e  whd  ate  Ueft  with  the  powent^ 
of  eloquence^  or  talents  to  rcbdef  them  diftinguiihed  in  ti)e  variou* 
hranclies  of  )itcratnre^  will  atquire  a  fatne  that  cannot  be  reack^ 
td  by  men  t(  moderate  capacity.  Hence  in  the  nature  of  man,  xm 
ISnd  die  foundation  of  that  difference  of  condition,  which  is  every 
wh^«  eAablifhedl  Tliere  id  a  gradstion  b  human  powers  fhrni  tho 
hfghrft  to  the  loweft^  which  has  produced  a  correfpnndent  gmdati* 
on  in  the  faiiks  of  fociety.  But  whether  men  {X^fcfs  thegreatefk^ 
or  the  fmalltfft  talents,  tli«y  h^ve  equal  claims  to  protcaion,  awl 
leeority  Intheif  exertions,  and  acquifitions^ 

It  IS  idle  to  lay  it  doWtt  as  a  general  pf  opolition  tbpt  all  men  ate 
bom  equal.  It  is  contrary  to  the  truth  of  the  fad,  and  the  defiga 
of  the  creator*.  The  difference  of  genius  by  which  they  are  quail* 
fied  for  different  occupations,  IS  eflcntial  to  the  exiftence,  and  con* 
formable  to  the  nature  df  man.  But  the  i-eal  misfortune  is,  that 
this  natural  inequality  among  mankind^  has  been  direfted  to  efta- 
blirhan  artiliclal  inequality,  which  has  bcerl  the  fourcc  of  ferious 
evils,  and  complicated  inconveniencds*  The  eftablifliment  of  here- 
ditai-y  honors  and  privileged  ordets  among  the  nations  df  Europe, 
and  the  divifion  of  tlie  Ilinddos,  into  four  tribes,  br  tafts  itt  Afia,  by 
Which  birth,  and  not  fjperiaf  accompli (hments,  has  placed  ccrTAjn 
pcrfons  in  the  higheft  t^nki^  in  fdciety,  to  the  eicclufion  of  thbfe  who 
pofiefitd  the  tcquiilie  talents,  jBsy  be  cocjldercd  as   a  violntion  of 

Voi.  t.  D  natural 
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nttand  right,  h  is  hi  ft'countff  wlwre  foch  artificul  difiladioM  of 
rtiik  arccftabiaiifed;  tbat  people  arc. to  complain  of  we^^VHy^pLjud 
attempt  a  reform*  But  i»  >  cout^Fy  wkere  the  laws  know  ao  iif^ 
tatiBim  oFraric^asd  &rai&  equal  fecurity  to  tbe  exertioDS  of  the 
various^  extent  of  human  powert^  *cte  haveifo  occafiosf  lio  troobfc 
ouriclves  with  idle  fpcculationa?ifefy<?cimg  eqiiality.  We  §kail  fiaj 
that  the  operation  of  tbcfe  equal  laws  will  be  the  efiabliihment  of  a 
gradation  of  ranks,  and  a  variety  of  conditions,  effbntlal  to  the  ex- 
3Unce  of  fociety,  and  prodiu^Ive  oftlie  greateft  happinefs. 

An  attempt  to  Induce  tU  men  to  a^  (bte  of  ei|iiBlity  wonld  Be  '% 
ridlation  df  the  l^kwar  of  naftinv^  and  iicb  «  fii^jed  could  never  he 
parried  into  eShA, '  The  loan  ivho  poffiiffihg feeble  powers  of  osind^ 
Batigreat  ftrength  c«f  body,  acquh-esiby  conftant  labctoRthe  meaiia 
«f  fiibfigeiiCo,  can  find  no  fault  that  a  man  pofiefli9g  .great  (tresglli 
«f  intelledil,  whh  lEeeble  powers  of  body^  IhouM  acquire  by  .hi&  <kv« 
•sejxions  hnmeoiie  weahh^  for  inch  la. the  law  of  btn*  being,  and 
^Kh  will  be  themjfak  of  tliif^sy  where^ietygritftts  equal  liscHirity 
to  the  exertions  of  c^erait  capitcidiieeu  Boc  1;h]s.  Is  comtf erhahiiH 
red  by  the  ronfideratioQ  that  famiiair  happinefi;  bs  nop  «wqna|  in  ipm- 
poxtlon  to  tbe  ineqtialicy  of  cotidition.  Let  not  lAwfexkenTti^ 
are  placed  in  what  h  deemed  the  unfoituniite  grade  of  j^overty^.rf  • 
fine  at  their  fate,  or  attempt  to  iubtrert  Hie  oixfer  of *th]|)gi||  fof; 
m  the  humblcft  rank  to  which  men  are  uSipwd  h(y  pr^vittencc^ 
this  confideration  ought  to-  lilence  every  murmur,  that  human 
felicuy  is  not  proportioned  to  dignity  of  rank,  or  abundance  of 
wealth,  but  is  dlfcibutcd  with  an  cqiial  tlm  fparing  hand  to  every 
grade,  and  that  there  is  as  much  genuine  Wife  to  be  found  in  the 
loyly  cottages  of  the  poor,  as  in  the  palaces  of  princes,  or  on  the: 
thrones  of  kings. 


Section  Fourth. 

TOF  CI\TL  GOVERNMfeNT.' 
O  unclerftand  the  nature  of  laws,  we  maft  know  tfi«  |>ilttci- 
pics  and  foruLs  ol'  government.    Upon  a  fui>jea  fo  exttnfive  and 

important 


OF  CIVIL  GOVERNMENT.  ^ 

importam^lt  is^  difficult  to  condenfe  o:ir  obfrnatTons  irfto  "proper 
limits.  In  an  invcftigarion  fo  (iiblhnc  and  plciifing,  it  is  dJfficnlt  to 
ict  proper  bounds  to  our  enquiries.  In  an  cfemcniary  treatife  up- 
on jurifprttdctice^  -wc  muA  reduce  our  remarks  ttx  a  nurow  compafs. 

Manklndy  when  tliey  enter  into  the  ibcial  ftate,  and  form  the 
«rigmal  compadl^  adopt  fome  fbna  of  government. 

Tbcrc  arc  four  fimpley  mncotapounded  fornDia  of  govennnent,  to 
'Which  all  others  are  reducible.  Tlie  Mk  is  where  the  fupreme  fo- 
vereign  power  isvefted  in  the  people,  ivho^oUe&ively  cflemblc  for 
the  purpofes  of  leg^flation  and  government  :  this  is  called  a  de- 
mocracy. The  fecond  b  where  the  fovereignty  is  lodged  in  the 
hands  of  a  council  or  (enate,  confifting  of  the  principal  perfons  of 
the  ftate,  either  m  refpcA  of  nobility,  capacity,  or  probity  :  this  ic 
•called  an  ariftocracy.  The  third  form  is  where  the  whole  power  k 
vefted  m  the  hands  of  one  perfon,  which  is  called  a  monarchy. 
The  fourth  is  a  government  byreprcfentation,or  a  reprefentative 
repeWic,  where  the  fovereignty  is  lodged  in  the  hands  of  certain 
reprcfentatives,  elefted  b)'  the  people,  and  to  whom  they  delegate 
certain  conftitutional  powers  to  promote  the  public  welfare. 

Thefefoar  diflPercnt  fminsraay  be  combined  and  modelled  Into  « 
thouland  diBFerent  governments. 

Perhaps  a  pure  and  unmixed  democracy  has  never  -e^iftcd  in  any 
age  or  •country.  Thofc  wJiicli  have  the  ncareft  refembbncc  to  it, 
"will  be  found  to  have  (bme  tinfture  of  ariftocracy.  The  Areo- 
^giK  ef  Athens,  and  the  Senate  cf  Home,  were  a  conttant  a;id 
powerful  che^  vpon  tlt&democracy.  Itmay  generally  be  reniarlc- 
ed,  that  the  more  a  government  i-efembles  a  pure  democracy,  the 
irtore  they  abound  with  diferder  and  confufion.  Thai  tlie  people 
-will  frequently  commit  the  mod  aftonijflitng  adbs  of  cruelty  and  op- 
preffion,  that  they  have  all  the  relifli  for  war,  and  ambition  £or 
<onqueft,  that  diftingui/h  moaarchs,  and  that  tlic  confequence  (rf* 
their  violence  and  contention,  is  the  cftabliflimcnt  of  a  def^iotic  go- 
rerment.  Thefe  lafts  are  mofk  fully  veri^cd  by  the  ilorics  of  tlic 
Grecian  and  Roman  republics. 

3Vlany  jpure  aridvcracies  have  r/aled,  fuch  as  Venice,  the  Ucitc4 
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NcthcrUnd^y  tnd  wany  ofthe  Swift  Canton*.  •  Where  certain  well- 
c«)wvUcdl  checks  ha\c  been  loiticuted^  the  conununitj  have  fomc- 
ttuwH  rui<>Yed  a  tolerabk  thaxc  of  polUkal  bappuie£%but  in  gene* 
I  dl  ihr  h«i^'piac&  of  the  uuay  has  been  ticriiccd  to  the  happinefi  of 
the  tew, 

Mv>iur\hie«  w«v  Ve  ^b&lutc^  or  Eioltcdi.  Abfolute  monardiies^ 
%hciv  the  VKitl  of  iheprtttce  k  the  fiipretne  kw,  and  t)ie  lives  and 
vit  il^H  V  t  hlH  ibSjccNar^  at  lus  difpo£J,  hareexifted  in  fomeof  the 
v*'»vu  \X  vvuiitrici:  bat  the  monarchies  of  Eoropc  are  limited  by 
Vv«al'»  i«>rtiiAv^r*procefdiDg^  and  certain  long  eftabliiheJ  coftoms^ 
\vMvh  ;;>:\trou!  the  will  ofthe  monirch^  and  temper  the  (cvcrity 
vf  i-v  javennneiit. 

Oi  mixed  govenuaents,  Sp^ta  and  Great-Britain  conftitute  the 
mod  ilKdlrlous  exunpl^s.  Sparta  may  be  cnnfidered  as  a  compound 
of  m^uarchy,  ariflocracy  and  democracy.  There  were  two  kings^  a 
frna^e^and  an  aSenibly  ofthe  people.  In  Great-Britain  there  is  « 
kh^.  who  has  an  hereditary  right  to  the  crown  Ta  houi'e  of  lords^ 
V  ho  ar«  hereditary  nobles ;  but  the  houfc  of  commons  being  the  re- 
yuuuti^Uvea  of  the  people^  cannot  be  confidcrcd  asrefemblinga  de- 
*4»Mv  \\\\fi  (>ut  a  reprefcntativc  republic.  This  circumftance  confti- 
^u*  ^  Oir  lliprrlor  excellence  of  this  government.  They  have  combin- 
vvi  Uitf>  ttd\.UUafl;<'l  of  monarchy  and  ariflocracy,  and  for  the  rafhncfs 
iiu^l  lulUMUty  of  democracy,  they  have  fubftituted  the  advantages 
vi  -4  Immiu  h  of  ihe  government  by  reprefentation^ 

A  H  |»  vn  lent  alive  republic  may  be  conftituted  indifferent  manners, 
'i  i\^  igvprrlgn  authority  may  be  collected  in  one  center,  or  a  fin- 
ale h»iu(p  of  reprefentativcSy  according  to  the  French  theories  of 
'^iMviiuneiUi  or  it  tnay  be  vefted  in  alegiil^tarc  confiiling  of  three 
(UitUivn  liVHiiches,  like  the  conflltution  of  the  United  States^  and 
livt.ul  Mf  the  ftate  govcrmnent<».  The  United  States  have  cxhi- 
luu  I  ihu  ♦irll  fair  example  ofareprefentative  republic,  with  a  legif- 

I  i'.jc,  Miuijtofed  oftbrct:  branches.     It  appears  the  heft  in  theory 

I I  .ti'<  i^.ivcriirnent,  that  lias  been  inilitutcd,  but  time  alouecande* 
11 . ...;  >w  liow  well  it  \%  lalrulatcd  for  energy  and  duration.  The 
.1  . 1 .  nau  ur  uf  the  UnitrdStates  is  Angular  in  this  refpe<5l,  that  there 
.,1.  ;'KuL  li|r;i|.aurci  to  regulate  the  interior  local  concerns  of  the 

f^vcral 
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leveral  fiatcs,  wliUc  the  fcderaL  Icgiflalurc  rfguktcs  the  general 
conceras  of  the  repoblic.  The  blending  of  tbcfe  different  govern- 
loents,  for  diflTcrcnt  purpofes,  feems  to  be  well  calculated  for  au 
extenfivc  couotrv^  and  if  the  line  of  demarcation  between  them^  can 
be  fo  accurately  afircrtained,  as  to  prevent  any  clalhingof  jiirifiiic- 
tjon,  it  will  promote  the  happincfs  of  the  people,  and  (Irengtben 
the  hands  of  the  govcmmcnr. 

Nothing  can  be  more  erroneous  than  the  opinion  that  the  govem- 
tnenc.of  the  United  States  is  a  democracy.  It  has  not  a  finglc 
feature  of  that  form  of  government.  The  people  have  no  power 
but  that  of  clcftingthe  rcprefentatives^  which  they  have  not  m 
a  democracy  ;  they  can  not  do  a  fingle  a^  in  framing  the  laws  or 
adminiftering  the  government,  any  more  tlian  they  can  in  the  mud 
defpotic  government  jon  the  globe.  Some  have  called  it  a  reprefcTi- 
tative  democracy  ;  but  this  is  a  contradi<Etion  in  terms>  and  as  im- 
proper as  to  call  it  a  democratic  ariftocracy  ;  for  democracy  figni- 
fics  a  goverimienr  by  the  people  thcmfelves,  and  a  reprefcutativc 
govenmieilt  is  where  the  government  is  not  by  the  people,  but  by 
reprefentatives  for  that  purpofc  cleded  by  the  people,  and  to 
w  horn  they  have  delegated  the  power  of  adminiftering  the  govcm- 
ment.  Let  us  only  conuder  our  government  in  this  light,  and  ma- 
ny groundlels  prejudices  wiH  be  removed.  The  people  arc  invef- 
ted  with  the  right  of  eleding  their  rulers,  which  is  no  part  of  go- 
venancnt ;  and  the  adnuniftration  of  the  government  is  in  the 
bands  of  rcprefentatives  of  diiTerent  defcriptions  clefted  by  the 
people.  Here  are  neither  democracy,  ariftocracy  or  monarchy.  It 
is  a  pure  original  form  of  government. 

An  hiftorical  view  of  the  progreflive,  but  gradual  improvement 
of  government,  from  tlieealieft  to  the  prefeut  time,  would  be  a  fub- 
jed  of  die  nobleft  fpeculaticn— Bat  our  plan  confines  us  to  the 
otmoft  brevity. 

The  ancients  were  far  behind  the  moderns  in  their  impro\'cment 
in  the  profound  faiences  of  government  and  policy.  They  had  no 
idea  of  fccuring  the  rights  of  the  d  liferent  orders  in  fociety,  and 
IBodcratlng  the  raihnefs  and  impctuofity  of  a  democracy^  by  a 

fair 
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fair  and  equal  reprefetitation  of  tlic  people.  «  Tho  they  adopteii 
a  variety  of  expedients  to  check  the  power  of  the  different  orders^ 
yet  they  never  difcovered  the  true  principles  of  balancing  them  by 
an  equal  diilribution  of  the  legiflative  power  among  three  braachec^ 
and  feparating  it  from  the  executive  and  jodiciary. 

*  In  the  heroic  ages  of  Greece,  when  the  people  were  in  a  paf- 
toral  ftate,  they  adopted  forms  of  government  of  a  democratic 
nature  ;  invefling  the  military  command  in  a  chief,  in  times  of 
war.  As  they  progrelled  in  civilization,  and  agriculture,  their 
ehiefs  giadually  extended  their  power,  till  the  people  refumccl 
their  rights  and  eftablifhed  in  the  little  territory  of  Greece,  a  num-< 
her  of  republics,  of  an  ariltocratlc^  and  democratic  nature.  In  all^ 
an  impcrfeft  effort  was  made,  to  balance  the  contendmg  intcreft 
of  the  nobles  and  the  people,  and  the  inftitutions  of  Lycurgus,  and 
Solon «  h^ve  immortalized  their  names  as  legiflators  in  the  pagtt 
of  biftory.  Had  that  people,  who  have  e?chil>ited  foiue  ol  die  bold* 
eft  efforts  of  genius,  and  the  (liblimeft  flights  of  imagination,  hit 
ttpon  the  plan  of  a  reprefentation  of  the  people,  and  a^ivifion  of 
the  legiflature  into  three  branches,  they  had  not  been  a  prey 
to  anarchy  and  inteiline  wars^  while  their  governments  continued  ; 
nor  had  their  country  now  been  &bjeded  to  tlie  deeped  wretched- 
nefe  and  mifery,  under  the  iron  hand  of  TurkiAi  defpotifiu. 

The  Greeks  bad  no  juft  idea  of  prcfcrving  the  independence  of 

the  (cveral  dates  and  kingdoms  of  the  world,  by  maintaining  tlie 

balance  of  power  between  the  whole.     The  Amphydionic  council 

was  but  a  fliiufy  expedient  to  prefervc  their  liberties  agairft  in- 

teftine  commotion  and  foreign  invafion.     They  foon  acknowledged 

fhefoperiority  of  the  Macedonian  power,  and  fuffcred  Alexander 

the  great,  to  conquer  a  principal  part  of  the  civilized  worlds 

vithout  any  attempt  to  form  a  combinaiion  to  dieck  an  enter- 

prife  fo  dangerous  to  all  the  nations  of  the  earth.     His  prenutnrc 

death  prevented  hnr  from  fccuring  by  the  regulations  of  peace,  the 

advantages  he  had  acquired  by  the  victory  of  Iiis  arms,  ^  and  af- 

tcr 
«  A4aift»s  Athnt*  of  the  American  cnoflitation,  Vol.  I.  I  am  bound  t« 
•ckno^ledgc  tJ.at  I  am  indebted  fo  ihi?  work  for  many  ideas  and  ol»fcr»arion<. 
'  The  ciplncnt^Jthor  ha»  not  only  «xhiSi<cd  k  tlioroi'igh  and  accurate  knowN 
u\s,P  of  his  fobjca  ;  but  lie  h^s  detailed  a  bcantifiil  tfieory,  illuniafcd  6f 
the  f  icoeiicnce  of  pall  ages,  that  m&y  be  tonfidcreJ  aiapcifc£l  Aaud^d  Ml 
the  fcicnce  of  government. 

i>  Gillie*  hiSory  of  Greece,  VoU  I.        c  Roll.   Adc  UiSU 
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ter  «  long  ieriea  of  Uoody  wars,  kis  con^uefts  y^erc  divided  by 
three  of  his  capuins  into  the  delpotic  kmgdoins  of  Syria,  Egyj^^ 
ami  Macedon.   »Ailkmgdotns  cdablUfaed  by  a  leader  at  the  htoifii 
of  hb  army  9  will  partake  of  that  military .  dclpotUin  viliich  Is  ne-. 
ceflary  for  the  difcipline  of  foldiers. 

d  During  this  time,  tlic  repi^Hc  of  Rome  was  extending  \t» 
conqoefts  o\'cr  the  nerghbburing  nations,  lua  manner  of  whit  ii  hit 
torj-  fbmKhcs  no  other  example.  In  'the  fiHl  dawn  of  t!ic  Bouimi 
hift^ory,  we  find  the  people  under  the  obedience  of  kirjfr*!,  whoik 
abufe  of  power,  foOQ  provoked  them  to  reclaim  their  natural  n^htSt' 
and  eftablilh  a  rejiublkanfonn  of  government.  Tho  the  want  of 
« balance  of  power,  between  the  fenateand  the  people,  opened  the 
door  for  perpetual  dtlcord  and  contention,  yet  their  military  ffH- 
rk,  and  their  ambition  of  empire,  led  them  to  atchlcve  the  con- 
queft  of  all  the  civilized  nations  of  the  earth,  and  the  potent  king- 
doms founded  by  the  facceffbrs  of  Alexander,  dwindled  into  pro- 
vinces of  the  Roman  empire.  But  the  feeble  atid  jariing  powers 
of  tile  governments  were  in£qfficiept  to  guard,  proteA,  and  defend 
a  ftateof Cichvaft  eactcnt.  Had  the  powers  of  the  fenateand 
pe<^Ie  beea  equipoif^d,  and  all  the  proviqces  fairly  and  equally  re* 
preiented,  perhaps  the  Eoman  eagk  would  at  this  time  liav-Q 
ipread  its  wings  over  all  the  habitable  countries  on  the  globe* 
It  is  no  wonder,  that  the  exalted  virtue  aad  fublime  eloquence  of 
Cicero  could  not  (tem  the  torrent  of  univer&l  corruption,  and  re« 
ir&in  the  licentioufncis  of  a  pop'jlace,  who  In  the  wealthieft  city  i^ 
the  world,  had  in  a  coHedive  body  the  (upreme  command  of  an  emr 
pire.  Rome  was  ripe  for  a  revolution,  when  Julius  Ccfar,  the 
gresteft  hero  of  antiquity,  who  by  a  ten  years  feries  ofvidories; 
hftd  conquered  the  fierce  nations  df  Gaul,  defcendcd  from  tl:e  Alps^ 
pafTed  the  Rubicon,  and  on  the  plains  of  Pharialia,  triumplied  over 
tliearms  of  Pompcy,  and  trampled  on  the  liberties  of  his  country. 
But  a  Roman  was  found,  who  by  the  boldcft  exertion  of  pdtrioilfm 
dared  aflert  the  caufc  of  liberty,  and  punifli  the  ufurpation  of  the 
tyrant.  In  the  capitol,  in  an  aflfembly  of  the  fenate,  the  c^aggef 
of  Brutu?  avenged  the  infult  done  to  his  country  ;  but  the  death  of 
Cefar  neither  expiated  Ws  crime,  or  teftorcd  the  liberty  of  Rome. 
It  opened  anew  the  fources  of  difcord,  and  after  oceans  of  Roman 

blf>o4 
'd  Fcrf«iion*»  bidorf  of  Rome* 
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Blood  were  ftied,  Abgiiftiis  laid  tfte  |/crmhhentfoundat*otiof  a  clef- 
potifiii,  that  enabled  hh  fuccelTbrs  to  mfiilt  the  dignity  of  the 
world,  and  fport  wUli  mifery  of  tlic  hunun  ffjc; 

i  In  the  fifth  century,  the  eaftern  and'  wcflern  divlfions*  of  'the 
Roman  empire,  held  in  fervile  fubjec'ddu,  the  ft ireflr ponton,'  and 
bcft  cultivated  part  of  Europe,  Afia,  and  Africa.  The^long,  cqn- 
ftant,  and  uniform  operation  cf  arbitrary  power,  and  the  blind 
fubmiffion  tp  the  will  of  a  fovereign,  enervated  ^hc  powers  of  ge- 
nius, and  checked  tlic  flights  of  iuiagi nation.  The  matchlefs  clo-i 
quenceofa  Cicero,  no  more  rcibunded  in  the  capItol,.to  defend  the 
rights  of  man.  The  harmonious  nurnbers  of  a  Virgil  and  a  Horace, 
OQ  longer  pcliflied  the  manners,  awd.  impioved  the  virtues  of  the 
people*.  The  laurel  of  lame,  and  tlie  tribute  of  applaufe,  were  be- 
ftowed  on  tlw  vile  fycophants,  who  conipofcd  the  moft  bypcrboU- 
cal  ftrains  of  adulation.  -  The  feeble  ettoi'ts  of  genius  dempH^rated 
the  fhackles  that  were  rivcttcd  on  Uichunian  ipind.  The  world 
was  prepared  for  jsl  rcvolutipa.  .*  .       . 

At  this  period,  the  ui^clvilized  niatVotis  iflued  from  the  forcfts  of 
Germany,  lubverttfd  the  AVetlern  empire;  and  produced  the  trteft 
hnportant  tc volution'  recorded  in  the  annorh  of  hifidty.  They. 
changed  the  face  of  the  etirtb,  new  manners  and.cuftom»x\'el"e  !rt- 
troduced,  new  forms  of  government  cftabH/hed',  and  new  codes  of 
hw  promulgated,"  From  this  revolution,  is  derived  the  UoWean^ 
^romantic  heroifm  of  chivalry,  which  produced  fo  great  adiflTa-ence 
of  manners,  between  ancient  and  modem  times  ;  and  the  feudal' 
fyftem  which  led  the  way  to  the  difcoverydf  reprefentation  iilgo* 
veriraicnt,  and  the  balancing  the  different  orders  by  thfec  brandies 
in  tlie  legiflature. '  /  A  revolution  of  fucb  cxtenfive  coufequenco 
has  long  been  a  fubjeft  of  fpcculation  to  the  literary  world,  and 
can  never  be  too  much  contemplated  or  too  fully  invcftigated. 

.    All  unpoliflied  nations,  in  that  fimple  ftatc  of  focicty  vvhich  is  de* 

pominated  paftoral,  are  led  by  the  didates  of  nature,  to  adopt  funilai; 

governments.     Survey  mankind  through  every  period  of  hiftory, 

iind  extend  the  eye  to  every  nation  on  the  globe,  the  Grcciam^ 

the  Romans,  the  Gemiams,  and  the   Tartars,  and  this  truth  will 

be  ftillv  dcmonftrated. 

The 
e   O'^hhon**  hhCcry  Roman  Empire.    /Robertfoi  'i  htft.  Charlci,  V.  vol   T* 
Humc*fc  htrt.  Rng  \o\.  vi.       Gib'xin's  Iiift.  R^nm-  Rmf        MiJIar  on  Pa*k» 
ib  S^cletr*     Millti^  lu(k  view  Enj;.  Gov.      Suliivaa's  Lc^orct* 
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Tlifc  manners  of  the  Germanf,  feveral  centuries  bdor^  their  bva^ 
lioD  of  the  Roaoan  empire,  were  defcribed  by  the  ttailerlj  pen  o^ 
g  Tacitus,  who  defrrves  the  tide  of  the  philofdphical  hiftorian.-«-<Y 
The  leading  feature  of  their  government,  was  detno<:racy»  .  In  axt 
afiembly  of  the  freemen,  the  fupreme  power  was  lodged.  Tlicjt 
cleded  a  chief  tO  prefide  in  their  national  cduncils,  and  ^ondud  thcif 
inilitaiy  enterprises.  1  his  afiembljr  of  the  freeinen  Was  conil* 
tined  after  they  had  made  permanent  fettletn^nt^  in  the  conquered! 
countries,  and  eftablijhed  on  the  rains  of  defpdtiflriy  theoutlinei 
tif  free  conftitutions.  But  I  moft  confine  n)y  enquiries  to  that  king^ 
.|}om,  wbleh  alone  from  the  confufion  df  the  fehdal  fyftem,  ektra^« 
ed  a  form  of  government,  that  has  been  the  adnntatlon  of  mankinds 

InAe  middle  of  the  fifth  Century,  the  ttomdns  ificapiUe  t)f  fop* 
porting  their  tottering  empire,  againft  the  violent  Aock  of  thd 
Invaders,  left  the  inhabitants  of  the  fouthtrri  paft  of  the  ifland  of 
Great-Britain,  enervated  and  corrupted  by  the  arts  of  peace,  and 
the  (hackles  of  ilavcry,  a  feeble  and  defchcelers  prey,  to  tl.e  ficl-ce 
and  warlike  inhabitants  bf  Caledonia.  (Jpon  the  invitation  of  Vor* 
tlgem,  the  Britifh  king;  the  Saxons  left  the  wilds  of  Cermany^ 
and  came  to  their  relief.  The  Pi«^s,  and  Scots  fled  before  their  Vic* 
torious  arras  :  but  the  Britot)^  experienced  the  fame  treatment  front 
their  allies,  which  they  dreaded  frf»m  xhtW  foes.  After  a  bloody 
ftruggle,  fe%  en  Saxon  cliiefs  erected  tlielr  throrics.  Ih  thfc  eighth 
century,  tlic  fopcrior  valour  and  wifdom  of  Eghctt,  united  tbe 
country  under  the  power  of  the  Anglo-Saxrn^,  frcm  uhoih  the 
Englifli,  and  England  derive  their  nanstf.  The  Saxon  coiu.i.ciors 
introduced  their  own  tnftitutionS.  The  king  was  the  chit  f,  a!i4 
the  fupreme  power  Was  veftcd  in  the  liational  council,  called  ilze 
Wittana  gemote,  confifting  of  all  the  freehien  of  the  ttation«  Ih.thd 
diftribution  of  the  lands,  the  immediate  retainers  of  the  king  held 
by  feudal  tenure,  and  the  freemeA  by  an  allodial  titles 

h  When  England  Hibmittcd  to  anothet  coilquctof ,  and  WilllanJ 

the  Norman,  by  the  dccifive  vidory  of  ITnftings,  gained  an  indifpu- 

ted  title  to  the  crown,  he  introdued  into  England  th^  feudal  tenures^ 

with  the  rigorous  and  oppreflive  ConfeqUences  annexed  to  them  oH 

the  continent,  wher«.all  the  allodial  ell^teshad  been  converted  ia- 

VoL.  t  E  to 
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to  ffewdft.  Tht  allodlftl  proprietors  furrendercd  thnr  lznS»,  smd  her 
came  va^s  of  the  king.  The  Wtttana  gemote^  afdmed  the  tOLwrn 
bf  parliament^  kni  Iras  cotnpeM  offtodal  barons.  The  jealous 
fiobles^  fimdy  refifted  the  efforts  of  the  Norman  Idngs  toeflabliA 
an  arbitrary  fWay,  and  ott  the  plains  of  Roimy-Mcad^  extorted 
hem  JohVy  the  Creai  Charts  ^hich  ftcitred  the  independence  of 
liit  parliam^iity  Mii  die  liberties  of  the  natioiK  In  the  progreffir* 
knprovefnent  of  tl^  ftace,  and  fnm  the  more  etpial  deftrftotion  of 
property^  the  peHbns  who  had  a  rij^t  to  a  ioB^  »  the  great  coua* 
tKbecmnenttmevoo^  and  the  poorer  cla(s  were  amrilliitgto  bear 
the  expenfe  of  jtf  tendance^  The  kings  were  itQrm»  that  the  lower 
order  ihouM  attend  the  parlkment,  for  the  purpoi^  of  counterbal* 
$ficiag  Ae  power  of  the  great  and  wealthy  barons. — ^Hence  ori- 
^natai  the  eieiEtion  f£  knights  of  the  jfiiire  and  buigefles,  to 
reprefent  the  counties  and  towns,  by  which  then-  privileges  were 
fccured,  and  the  expenSve  attendance  oif  the  whole  was  fa^ed* 

The  dHftrence  of  raidL  between  the  noblet,  and  the  re|mfen» 
^rres,  and  the  diScreef  rights  to  their  feats,  naturally  led  them 
lomoet  hr  different  apartmeiMes,  and  fernr  leparate  dei%eration» 
and  determinatlbns.  The  kii^  as  the  chief  of  the  itatioir,  naturally 
affimed  the  executive  power;  the  judges  by  their  mnfonn  deer* 
fibns^,  eftabGiOied  a  permanent  iyftem  of  Common  I^w,  which  dt-ew 
the  bofinels  of  that  nature  from  the  parKanlent,  to  their  trihonai^^ 
and  enabkd  them  to  afiome  a  regular  juriiSiSJeo  over  alt  die 
controverfiea  of  the  people. 

In  tht*  accidental  manner  orrgitoated,  the  prhicipfe  of  reprc*^ 
fentatibn,  the  babncing  the  drdiers  of  the  people,  by  three  branches 
inthelcgiirature,  and  the  feparation  of  the  executive,  JegHlative 
and  judicative  powers.  The  ntoft  capital  impro\»ementa  that  ever 
had  been  made  in  government. 

The  improvements  of  the  Englifli  nation,  in  the  fcicnceof  gow 
rcmnicnt,  were  by  our  anceftors  at  the  time  of  their  emigration 
tranfpknted  to  America,  The  greater  part  of  that  country  which 
now  compofes  the  United  States^,  was  fcttfed  by  private  adventurers, 
without  the  aid  of  the  crown  of  England.  On  their  arriral  in  the 
jwildemefs,  fiurrounded  by  ferocious  tribes  of  fava^ss^  and  expoleil 
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to  thelicrroi^  ofhiiiiger  and  cold ;  ibty  rtrelted  to-a  Oite  of  nature, 
-and  had  the  right  h£  ^eftiaf  Yucb  form  of  gpveniRient  as  thtfy 
pIcaibL    They  were  totta^Uy  led  to  copy  as  oeaily  aa  difference 
of  fitoatioii  aiid  maimers  wtftdd  admits  the  Idlituciofis  of  the  coun« 
try  from  whence  they  origiaadcd,    A  govcrndr,  council^  und  r^, 
prcfenutkes^'bcar  fome  rdenfalaQCi  to  the  king,  lords,  and  coot, 
nmis  of  the  £ogU£h  parlkment.    As  they  achnowled^d  allegJMnce 
to  the  Brkiih  crown,  no  perfoa  could  craiiu  the  pre-eilBiineooe  of 
royalty*    As  hbne  of  the  nobxlsty  hadiaqr  hidttcenteatt^  esKhangf^ 
the  luxuries  of  a  cidtrvatcd  couatry,  for  tho  enfoynent  of  veligioua 
liberty  ina  wildemeft  ;  there  were  idone  tb  dasist  the  prlvUcgcs  of 
noble  Uobd.    Equal  in  point  of  rabk^  they  we^  cotinUy  led  tti 
fill  every  depiutmoit  with  ioaemb^s  eleOed  from  theifafelves.     By 
this  accident,it  was  refervei ittr  Aa»rica  to  give  the  laft  ^topnrrc^ 
meat  to  the  forin  ofgovennneot,  by  introducitig  the  eleAibn  tf  eve- 
ry branch  from'thebody  of  the  people.   ThegovemlMr,  coulidl,  and 
rcprefentativcs,  raiW  tb  offiee  by  the  iOiffirages  of  thefar  e<i»als,  Verc 
vefted  with  the  f«prens$  ^pbw^  df  the  iftafte  :  acknowledging  the 
aothority  of  tho  Britiih  crowx^  tficy  prefcntcd  tbcfc  free  cbnftitu. 
tions  so  the  kuig^to  be  fccured  by  the^andibn  bf  a  royal  charter. 
Their  tefcmblance  to  the  Ebgliih  conftitiitioft,  aiM|^tbe  contempt 
and  indiiFerence  with  which  the  little  'repubUes  of  America  were 
beheld  in  England,  induced  the  king  to  grailt  them* chafteft^  con. 
t;fiiiiHg  foch  extctifivr  rightt  and- priviltgds,  as  eniaHe^  thcxh  to 
refA  the  tyrawsy  of  h»  iiccrtbUs,  and  efR-A  aVevoIotimi,  wWch 
fefi  fticcd  a  new  an*  hk  the  Wftory^  gbverhmfent,  airi'pdky. 

TTic  aA  of  mdepeadehce  paflcd  by  Congrcfs  on  tile  ever  mcina- 
tablc  4th  bf  Jnly,  1:776,  didolvcd  the  political  connexion  between 
this  conntry,  and  Great- Britain,  and  fartiiflied  the  peopfe  ^ith  an 
opportunity  of  '^reaping  the  full  advantages  that  natufaUy  flow 
from  the  ipirit  and  (reedbm  of  their  governments.  As  fooh  as 
peace  had  healed  the  Wounds  bf  ibe  country,  bleeding  jSrom  an  eiglit 
years  umggle  ih  the  Acquifition  bf  fovereignty,  anS  ^ven  tlie  peo- 
ple an  opportunity  to  reffcd:  upon  their  fituation,  the  fruits  bf  tiieir 
'fiiperior  knowlei^  ih  tlie  fciehce  bf  pblky  b^carhe  cdnfpicuotis. 
Convinced  of  tlie  inftfficiency  bf  die  codfederntlon,  to  render  theih 
%*rkfa^m  ha|^y,  and  refpc6bble  nation^  they  exhibited  to  the  world 
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tn  unparalleled  e2cample  of  public  fpSrit,  in  adopting  the  prcfcnt 
conftitution  of  the  United  States,  hi  this  conftitution  the  princi- 
ples already  difcovcred  in  America,  arc  difplayed  in  their  fnll  ex- 
tent and  meridian  rpl  end  or.  \Ve  here  beliold  all  the  ingredients, 
£hat  conftitute  a  good  government.  The  balance  of  power  main- 
tained by  three  branches  of  the  legiffaturc.  A  feparation  of  the 
legiHatJve,  executive  and  judicative  powers,  fo  as  to  operate  as 
cliecks  upon  each  other.  A  qualified  negative  on  the  legiHature 
vefted  in  the  executive,  fufficient  to  guard  agaihft  any  encroach- 
ment. Every  branch  of  the  Icgiflattire,  and  the  ftipremc  executive 
magiftrate,  ultimately  eleded  by  the  people.  The  judiciary  ren- 
dered independent.  The  reprefcntativcs  fofficienily  numerous,  and 
the  empire  properly  diftri^ed,  fo  as  to  give  them  an  opportunity 
to  be  w'ell  acquainted  with  the  intereft  of  every  part  of  the  com- 
munity. Their  elections  fufficicntly  frequent  to  give  their  confti- 
toents  an  cffe£irual  reftraint  upon  them.  The  people  arc  poflefled 
of  all  the  power,  that  can  fafely  be  lodged  in  jtlieir  liands.  Tlie 
republics  of  Athens  and  Rome,  have  deinouftrated  the  danger  of 
trufting  the  ftjprtrme  power  in  large  popular  afiemblies.  The  rights 
6f  electing  the  legiflature  and  the  fuprcme  cxeaitive,  may  fafcIy  be 
vcftfed  in  them  in  their  collcdivc  capacity,  and  this  will  be  an  eter- 
nal barrier  to  dcfpotifm. 

In  acoumry  where  the  three  ranks  of  a  king,  an  hereditary  no« 
biltty,  and  the  people,  were  di(linguiihed|  as  in  England,  and  the 
pbjd^l  was.ro  fecure  them  all  in  (heir  dUferent  rights,  the  i  Englilh 
conttittttion  was  the  bed  that  human  wlfdom  could  devlfc  :  in  a 
couhti^,  like  AWeirica,  wherd  thefe  is  iio  diftlndlott  of  ranks,  the 
J^refetit  cduftitution  is  the  heft  that  could  be  adopted^  The  great 
fepetibrity  of  this  cortfliliitlcJrt  to  the  Britiih,  arifes  from  the  circum- 
6ati(?cthat  th6  Ih^  filpfettic  executive  m-agiftrtte  and  fenatc  are 
elcdivis,  yfet  their  iiidde  of  eleQiott  is  fo  contiired,  as  to  afford  far 
Jftiore  fecuvity  and  ftaKilky  than  refult  from  the  cnfigns  and  trap- 
pings of  hereditary  royalty  iirid  nobility. 

Aii  hcrddUary  monarchy  is  certainly  preferable  to  an  elective, 
becaufc  it  picvcnts  difputcs  about  the  fuccedion.  This  conftitntioa 
.   . :    '  appoints 

t  \  fpeak  of  the  jT'^ncra!  principle*  of  the  eonnftnlioft.  I  Jo  not  m«an  to 
approve  of  the  ineqiialify  of  rtptcCtnti^lot)^  and  the  left  and  coiporation  litt* 
^hoic  tiii^rac'.fui  rwliq>j«sef  an  intoUraat  r|>irit« 
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Appoints  a  facceflbr  to  the  prelideiit,  in  cafe  of  a  demHe  in  office^  lb 
diat  there  never  can  be  an  interregnum,  nor  a  difputed  fucceffion. 
In  the  ibpreme  executive  and  the  fenate^  there  is  no  danger  titac 
the  rig|bt  of  birth  will  place  in  thofe  offices  perlbns  who  have 
nothing  to  boaft  of,  but  the  merit  and  glory  of  their  ancefton. 

In  a  country  where  the  laws  and  the  manners  admit  of  hot  one 
order  of  ckizens,  and  where  the  people  inflead  of  meeting  in  a  bo« 
^y  ^1^  governed  by  reprelcntation,  there  may  be  a  queftion  rei^ 
peeling  the  propriety  and  the  neceffity  of  a  fenate  in  the  legiflature. 
As  the  conftitntion  is  framed  for  a  number  of  confederated  Hates, 
there  is  a  peculiar  propriety  in  a  fenatc,  for  the  purpofe  of  main- 
taining the  independence,  and  dignity  of  the  feveral  dates.  But  in 
all  countries  where  there  is  no  diftindlion  of  ranks,  (everal  reafons 
will  forever  exift,  that  will  juftify  tlie  eftablifhment  of  a  fenate^ 
lor  one  branch  of  the  legiHature. 

'  k  In  every  age  and  nation,  the  natural  inequality  of  mankind, 
ariiing  from  iiiperiority  of  ability  and  virtue,  has  laid  the  founda- 
tion of  a  natural  ariftocracy.  In  a  legiflature  compoied  of  a  fmgle 
branch,  the  perfonal  influence  attendant  on  genius,  merit,  and  lear* 
ning,  might  enable  the  poiTeflbrs  to  form  combinations,  and  execute 
plans,  dangerous  to  the  liberties  of  the  people.  Remove  tliem  to 
a  ienate,  (and  fuch  will  be  tlie  characters  of  which  fenates  will  al- 
ways  be  compo(ed)  and  they  loie  the  opportunity  of  inflaming 
popular  aflemblies,  by  the  fplendor  of  eloquence,  and  of  perfuad- 
ing  them  by  the  arts  of  intrigue,  to  adopt  rafli  and  ruinous  mea« 
furcs.  This  promotion  will  inhanco  their  perfonal  dignity,  and 
Icflcn  their  popular  influence.  A  feat  in  the  fenatc,  is  a  proper  re- 
ward for  the  lervices  of  thofe  perfons  who  are  by  nature  endowed 
with  talents  and  difpofitions  to  do  good  to  mankind.  Such  an  oh* 
jed  may  divert  the  ardent  purfiiits  of  ambition,  from  fchemes  lefs 
praife  worthy  and  honorable. — But  there  is  another  reafon  far 
more  weighty  and  important. 

In  every  legiflature,  there  is  a  perpetual  propenfity  to  ctvx&  too 
many  laws,  to  attempt  to  regulate  mankind,  rrlpecting  matters 
that  ought  to  be  left  to  their  own  operation  ;  dUfcrent  bnnchcs, 
willlcHen  the  facility  of  making  la ws,  and  clic,.k  the  rageof  legif- 

latioii 
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htlon  fo  injurious  to  the  cetnmuiuty.  A  fuddun  \^him  or  ^o^* 
]ar  clamor,  iiuiy  impel  one  branch  to  enaA  ioApolitlc  laws,  wJiicH 
th0  oithernot being »n^r  tiie  fi^om  ififHai^ace,  will  veje^.  la  two 
bt*»ncba»|  wlkere  eack  have  the  pow^  of  or^na^ing,  caivrafiDgs 
an4  paCng  the  nfcs^  ther«  will  be  nnch  more  deliKyefation,  cool- 
nefs^  and  caution,  than  in  a  fmgle  body.  Each  branch,  will  watch 
with  a  narrow  eye  the  condad  of  the  other,  and  wUl  examine  cv^ 
ery  bill  with  the  utnioft  care,  and  criticife  it  with  the  utttioft  fcru- 
polofity  :  they  will  in  this  manner  difcover  defers,  poicft  out  in^ 
conveniences,  and  (uggeft  amendments,  that  ^ould  pais  unnoticed^ 
in  the  hafty  deliberation  of  a  fingle  body.  Tho  the  government 
be  by  reprcfentation,  which  avoids  many  of  the  inconveniences  of  & 
democn^oy,  yet  if  the  reprefentatives  fhould  be  as  nmnerous  as  pub« 
lie  iafety  may  require,  it  is  poffible  that  on  fome  occafions,  they 
may  be  imprefled  by  popular  impuUie  and  clamor,  and  be  led  tb 
all  the  excefles  of  democratic  violence, — or  if  the  reprcfentation  be 
ib  fmall  as  to  avoid  that  danger,  then  they  may  rtm  inta  the  oppd- 
fite  extrcsne  of  ariftocracy.  Bat  wliere  there  U  a  Umate,  they 
trill  be  able  to  coRtrout  the  fpirit  of  pepolar  caprice,  while  the  re* 
pre(e9itative&  wUl  eeunteradl  any  anAecyatic  mfiyence  in  tlieftoate. 

If  all  the  members  of  a  leg'^lature  are  liable  to  freqneiu  chan- 
ges, they  will  never  have  that  fiymnefs,  energy,  and  experience, 
which  are  neceffary  for  the  public  fccurity.  If  all  the  members  of 
the  leglflature,  are  permitted  to  continue  in  office  for  any  long 
period,  there  is  a  probability  of  their  being  under  a  temptatimi,  to 
encroach  upon  the  rights  of  the  people.  To  guard  agaiaft  theft 
inconveniences,  there  ought  to  be  two  branches  in  the  legiflatu?e : 
let  the  houfe  of  rcprcfentatives  be  frequently  eleftcd,  and  the  power 
of  the  people  over  them,  will  be  fufficient  to  reflxain  "theralrom  any 
aj^s  of  opprciTion,  and  they  will  cffe^ally  chcclt  the  fenate.  Let 
the  ienatebc  fecure  in  their  feats  for  a  conliderable  titne,  and  they 
willacquire  fufficient  fimmers  and  enfergy,  to  counterad  tile  rafh- 
ncfs  and  imprudence  of  a  houle  of  reprefentatives,  and  defeat 
the  clamor  and  violence  of  the  people.  Secure  in  tbcir  places, 
ibey  will  be  able  to  ftcer  the  fhip  with  a  fteady  helm,  throHgh  the 
iiioft  bolflerous  ftorms,  and  wait  till  the  return  of  a  calm,  for  the 
approbation  x}f  their  condu^. 
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Maay  have  indttiged  tlieii*  faiiciM  ki  attempdhig  to  dffcorpr  % 
rdembkncebeCwevQ  tht  conftltntion  of  the  United  States^  and  th« 
Ihr^Sflicondkatlon.  They  coniider  the.prefident  to  Anfwer  to  tlie 
king,  die  femteto  the  lords,  and  the  representatives  to  the  conu 
mons.  The  hoofe  of  repreCentatii.'es  being  ckded  by  the  people, 
refembles  die  botkfe  of  commons^  bat  as  the  other  branches  are  clc<5t- 
ivein  this  coontry,  and  hereditary  in  Great-Britain,  the  ref<?mV.lance 
is  very  remote^  and  the  principies  of  the  govcrmncnt  widely  diiFcr- 
ent.  Our  Government  is  original  in  its  conftni£tion,  and  founded . 
on  a  new  baits.  We  have  (leered  clear  of  the  inconveniences  of 
monarchy,  arifiocracy,  and  democmry.  We  have  a  eftablilhed  a 
repiefentative  repoblic.  We  have  hnitaled  the  Britiih  nation  only 
in  the  adoption  of  the  excellent  principle  of  balancing  the  legiila* 
twc,  by  diftributtiig  it  into  three  branches. 

The  priBciple  upon  which  the  government  of  the  United  States 
is  fo<iuided>  is  the  intcrcft  and  the  happineCs  of  the  people.  It  is  an 
appeal  to  their  good  {knUe,  and  it  mull  depend  for  its  fupport,  up- 
on alerioos  cQnvi<^ion  of  the  neceffity  of  fubordinntion  to  govern- 
dient,  for  the  iecurity  of  their  rights  and  privileges.  It  becomes 
therefore  neceflary  to  conununicate  to  the  people,  juft  ideas  rcl^ 
pe£bin£  their  own  intereft  and  welfare,  and  to  imprefs  and  incul- 
cate upon  their  minds^  thoie  principles  which  are  eflcntial  to  tli9 
fcefervation  of  civil  libcrt)-  and  good  government. 

A  IKght  obfervatioR  of  human  nature,  will  dem'onftrate  that  the 

remxxksi  i^ich  /  Tacltns,  mid  m  Voltaire  have  made  rf  fpeaiBg 

the  Romans,  and  the  EngllHi^  are  applicable  to  all  nations.     T/:at 

tkcy  can  neither  bear  totaJ  fervituds,  or  total /ikrtjf .     Another  obfcrv- 

ation  is  eqqally  evident^  that  man  is  extremely  onwilUng  to  dibmic 

to  the  exercife  of  authority  over  himfelf,  but  is  very  willing  to  ex- 

•rcift  itovcx  others.    Kings  are  not  the  only  pcrfons  thatrvre 

pleafed  with  the  exercife  of  ibvereign  power.     The  people   iu 

fiame  inftances  have  manifefted  a  keen  relifh  for  thisbufiutls.    The 

populace  of  Rome  during  the  period  of  the  rrp\iblic,  appeared  to 

glow  witli  all  the  ambition  of  conqueft,  and  to  be  d^r-Dghtcd  in 

tyrannifing  over  all  the  nations  of  the  world.    They  widied  to  be 

free 

i  Nte  toiam  ferrttatem^  aec  mtam  Iibertftt4p  ptti  poSunU 

m    Et  fit  aimer  Ton   joag  a  )'AngU>i»  inii^mpte, 
Qvl  ae  peut  (tnitf  m  tivrc  ca  iibcrte. 
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free  themfelves^  andredace  all  nations  to  flavery.  But  nvliik  drey 
«Xercifed  a  fcvcre  aatfaority  over  their  neighbours^  they  kept  Komcr 
in  perpetual  tumult  and  confufion^  bccaufe  they  Would  not  fubmit 
to  the  neceflary  reftraints  of  law.  The  confequence  of  this  princi- 
ple which  is  common  to  the  human  race,  is  that  in  the  eftablifh- 
•ment  of  governments,  if  fo  large  a  (hare  of  libctty  be  allowed  to 
the  people,  as  feems  to  be  necef&ry  to  conftitute  focial  happinefs, 
there  18  great  danger  that  they  will  abufc  their  liberty  and  fub- 
vert  the  government :  if  (ulficient  power  be  veiled  in  the  govern- 
ment to  reftrain  die  violence  of  the  people,  tlten  there  is  danger 
that  the  rulers  will  abufe  diis  power  and  proftitute  it  to  the 
^  oppr^ffion  of  the  people,  and  the  deftru^on  of  liberty.  To 
hit  upon  a  form  of  government,  which  would  fafcly  fteer  be- 
tween thefe  extremes,  and  wliile  it  repreffes  the  violence  of  tho 
people,  guard  againft  tlie  encroachments  of  the  rulers^  is  the  great 
defideratum  in  civil  policy.  Such  however  is  the  difference  pf 
human  diara^er  in  different  ages  and  countries,  owing  to  the  dif- 
ference of  climate  and  (late  of  fociety,  that  it  is  not  probable  thaC 
any  one  conftitution  can, be  difcovered,  which  will  be  adapted  to 
every  country,  and  produ(Elive  of  thefe  important  cfFefts.  In  con* 
(lituting  a  government,  therefore,  it  is  neceflary  to  take  into  coufi- 
deration  the  flate  of  fociety  and  manners,  and  eftabliih  it  on  prin^* 
ciples  that  are  conformable  to  them.  In  this  country,  this  princi- 
ple appears  to  have  been  adhered  to  as  far  as  circumftances  would 
admit.  Our  conftitution  is  the  bed  calculated  to  (leer  between  the 
extremes  of  anarchy  and  defpotifm,  of  any  that  has  been  adopted. 

It  may  be  faid  with  truth,  that  by  the  conltitution  of  the  United 
States^  the  powers  of  the  feveral  branches  of  the  government,  are  fo 
rcftricled,  and  check  each  other  in  fuch  a  manner,  that  they  can  ne- 
ver gain  tlie  ftrength  of  defpotifm,  or  be  exerted  to  the  oppreffion 
of  the  people.  The  equality  of  rcprcfentation,  and  the  frequency  ^ 
of  elections,  give  the  people  an  fctfedual  check,  upon  their  rulers, 
and  at  the  fame  time,  place  them  in  the  moll  perfeft  ftate  of  rcf- 
poufibiiity.  Their  liability  to  be  difiiiifled  from  office,  for  mifcon- 
duft,  and  their  obligation  to'obcy  the  laws  which  they  make,  wiH  . 
operate  upon  them  as  a  perpetual  motU-c  to  confuh  the  general 

good^and  to  acquire  tbe  &TOttr  and  confidence  of  the  people.    In- 
deed 
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jeed,  th^e  Is  every  poffibl«  motive  exlfting  that  can  be,  to  induce 
the  legfcllatarc  of  the  United  States,  to  exert  all  their  talents  for 
the  pjblic  welfare,  while  no  rational  motive  can  cxift  to  induce 
ibem  to  oppreft,  or  injure  the  people.  While  the  legiflature  is 
p^re  and  oncoiTupted,  it  will  be  impbffible  for  cither  of  the  other 
branches  of  the  government,  to  become  defpotic.  A  government 
that  is  foanded  upon  the  intfcrcft  of  the  people' can  derive  no  plea- 
fare  from  any  condderation  but  the  promotion  of  their  welfare,  and 
bappinels.  Kromthis  fair  representation  of  the  conlHtution  of  the 
United  States,  it  is  evident  that  it  merits  an  unlimited  truft,  and  that 
we  maj  difcard  the  daemon  of  jraloufy,  which  is  a  bane  to  the  en* 
crgy  of  government,  and  a  poiibn  to  the  confidence  of  the  people. 

It  muft  be  a  pleadng  confideration  that  we  have  difcovered  and. 
adopted  aconftitution,  which  there  is  no  probability  will  ever  de- 
generate  into  tyranny.  It  would  be  a  fubje,^t  that  would  fumifli 
the  higheft  (atisfa&ion,  if  we  could  trace  in  it  thofe  feeds  of  ener- 
gy, which  mig|ht  fpring  up,  grow,  and  arrive  to  fuch  maturity,  as 
to  deCcod  it  from  all  the  attacks  of  anarchy.  If  the  general  gov- 
ernment has  any  thing  to  fear,  it  is  to  be  apprehended  from  tbaC 
quarter*  While  the  wind  is  fair,  and  the  Iky  ferene,  there  is  no 
danger  but  that  the  fhip  will  fail  t^ith  fafety,  but  when  (lotnis,aud 
tempcfts  rife,  is  there  not  fome  danger  that  ihe  may  be  wrecked 
on  the  rocks  of  difordcr,  or  fwallowcd  up  in  the  whirlpool  of 
popular  violence?  As  we  vvifh  to  guard  againft  the  approach  of' 
the  remoteft  diibrder,  let  us  contemplate  the  difRculties  we  have 
to  encounter,  and  prepare  the  rf  medy. 

The  ftate  governments,  like  a^chain  of  mountains,  form  a  bar« 
rier  againft  the  the  encroachment  of  the  general  government — > 
but  may  they  not  be  converted  into  engines  of  oppofition^  to  tlie 
moii  neceOary  meafures  ?  The  pride  of  the  large  dates,  and  their 
natural  jealoufy  refpe^ing  the  general  government,  may  lead  to 
fome  mcafiires  inconfiRent  with  the  peace  of  the  union,  fur  rlie 
porpofe  of  noaintaining  their  own  importance.  Could  all  the  flaie 
£Ovemmcnts  be  brokep  down,  aud  then  divtdej  into  dates  of 
proper  and  convenient  extent,  fo  as  to  provide  fuch  local  regula- 
tions, as  they  can  better  provide  than  the  Ic^'Ilature  of  the  Uni* 
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ted  States,  and  at  the  feme  time,  not  have  fo  much  power  as  t# 
thre^en  or  endanger  the  general  tranquiHty,  it  woukl  probably 
be  ftSond  a  'great  in^rovement  in  our  conftitation. 

But  at  prtCeax,  perhaps,  the  grc^tcft  danger  arifcs  (rofn  the  hi- 
trodti&imofprinp^e^  whjdi  ai«  equaUy  dcftru£tive  of  civil  li* 
berty  and  good  government.    While  vc  are  avoiding  the  ex- 
treme of  abMote  monarcliyy  which  has  been  fi>  <^pre£ve  to  tlie  peo- 
ple, there  i»a  poffihilitj  of  our  running  inta  the  oppoCte  extieme, 
aod  ranomicmg  diofe  princapks  which  are  tie  bafis  of  a  free 
gorerament.    60  mach  has  been  fiuid  rejpediog  the  majefty  of  the 
pe<^e,  the  GNintauiof  power^  from  whom  goveroBieQt  originates, 
f  nd  for  whofc  benefit  laws  are  ena£led,  that  many  begin  to  enter- 
tain an  idea  that  it  is  incompatibie  with  their  fovereignty,  that  they 
fhonld  bp  governed.     Hence  it  is  a  comrnoirphraiey  that  the  pea- 
pie  arc  the  xnafters^  and  the  Icgiflature  their  fcrvasits.    The  con^ 
fequence  h,  that  the  fipremc  power  yet  remains  in  the  people, 
diatthey  may  make,  and  unmake  goremments  as  tfiey  pleaie, 
4nd  that  revoTutions  are  forever  at  their  command  :  That  tlie  legi' 
flature  are  bound  to  obey  their  ioKrufbiona^  and  watch  and  pur- 
fiie  their  will.     Admitting  thefe  principles  to  be  true,  it  follows 
jicccffarily  that  the  people  are  not  bound  to  regard  the  laws  onlef* 
they  meet  with  thdr  approbation.    For  nothing  can  be  more  ab- 
fiird,  than  to  require  of  the  mafliers,  obedience  to  the  mandates 
of  their  fervants,  unfels  they  think  it  popcr.    Every  law  there- 
fore muff  be  taken  into  confideration  by  the  fovereign  people,  and 
when  they  have  given  them  their  fan6lion,  they  will  obey  theni. 
The  flighteff  attentibir  muff  convince  every  body  af  the  itnpra6ti- 
eability  of  executing  a  government  upon  this  plan.    It  is  a  f^iv 
clpleof  dilbrganizatioti,  it  fubverts  order  and  intr^Klaces  anard^y. 
To  avoid  tins  extreme,  let  us  coafidei  the  true  principles  of  our 
government. 

Our  government  originated  from  the  people,  and  was  inftituted 
for  their  fole  benefit.  The  impradicabOity  of  allemblmg  a  great 
nation  to  collet  their  will,  rendered  it  neceflary  that  certain  perfons 
ibould  be  eledled,  to  whom  the  power  of  afting  for  the  people 
iboikid  be  delegated.  This  conffitutes  our  gpvernmeDt,  to  be  a  repre* 

firntat;v« 


OF  CIVIL  GOVERNMENT.  ff 

ftntatlve  republic,  and  an  attention  to  this  leading  feature  vrtll  un- 
fold tbc  balia  on  which  h  is  eftabJifbed^  and  the  priaciples  hy  which 
it  is  to  be  executed.    A  government  by  reprefentatlon,  implies 
the  idea  that  the  reprefentatives  ftasd  in  the  place  of  the    people, 
and  are  veiled  with  all  their  power^  withifi  dMioHSktitiott^   In  the 
iegiflature,  thereforeycofififtlngof  the  tepreleatativesi  b  ooacenter' 
ed  the  majefty  of  the  peo{4^,  and  iht  {upremircy  of  the  fDVonunent. 
They  are  tietther  bound  to  obey  i^  fnftrudiona,  mot  to  oanfiiil 
the  will  of  the  people — font  being  m  their  fdaoe,   and  vcfte4 
Vith  all  their  power,  they  have  a  right  to  ^adopt  and  pnrfiio  iudi 
mcafures  as  in  their  judgment^  are  bed  calculated  to  proin^le  tlm 
happinefs  and  wel^re  of  the  community,  in  the  fame  manner  as  th€ 
people  themfelves  would  ad,  if  It  were  poffibie  for  there  to  amena- 
ble and  deliberate  on  their  common  concerns.    The  feafcm  why 
the  inCh-u&ions  of  the  people  are  not  to  be  regarded  is,  bcoaufe 
it  is  impoflible  that  the  general  feitfe  ihould  be  coUei^ed  :  and 
«ven  if  that  could  be  done,  they  have  not  thofe  meaua  of  infbnn* 
ation  which  are  neceflary  to  qualify  them  to  deliberate  and  de« 
cide.    As  to  the  inftrudions  from  any  pftrticnbr  -dfftrid,  to  the 
reprefentati  vc  by  them  elected,  they  ought  to  have  no  iniuenee,  be- 
<:anie  when  eleded,  a  perfon  becomes  the  reprefekitatfve  of  the  com- 
munity at  large  ;  he  cannot  therefore  regard  the  iniiru&ioas  of 
his  immediate  contHtuents,  but  mod  coiiiult  th^  general  gbod  of 
the  community  and  not  the  particulftt'  advantage  of  a  diClrici. 

The  only  mode  by  which  a  legiflaturc  can  ad,  is  by  a  conftito- 
tional  promulgation  of  laws.  No  individual  has  the  power  to 
command  or  compel  the  people  to  do  any  ad,  for  his  perfbnnl 
advantage  ;  they  can  only  be  governed  by  getteral  laws,  vir- 
tually cnadcd  by  themfelves,  for  their  benefit,  and  Whifch  the  kidi* 
vidoal  members  of  the  Icgiflature,  are  as  much  bound  to  obey,  as 
the  pec^le  at  large.  The  Icgiflature  tlierefore,  can  neither  be  coo- 
fiderodasthemafters  or  the  fervants  oiF  the  people  ;  they  are  their 
reprefentatives,  poflcfling  all  their  power  fur  certain  pqrpofes  t 
all  their  laws  are  the  will  of  the  people,  cxprefled  in  a  conftituti- 
onal  manner  by  tlieir  reprefentatives,  and  on  that  ground  are  en- 
tided  to  an  implicit  and  unqualified  obedience.     It  pi  to  the  laws, 
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only  that  the  people  arc  fubjeft  ;  Co  that  in  the  ftriftcft  fenfe 
of  the  word,  this  may  be  faid  to  be  a  government  of  laws  and  not 
of  men. 

The  pride  of  a  nation  or  individual,  may  revolt  at  the  idea  of 
yielding  fubmii&on  to  the  mandates  of  a  monarch  :  but  it  cannctt  be 
coniidered  as  degrading  to  fubmit  to  the  national  will,  expreflcd  by 
Its  rcprefimtatives.  A  man  mnft  derive  a  dignity  and  importance 
froiti  the  conlideration,  that  he  is  virtually  his  own  legiflator  :  and 
i&fleadof  wifhing  to  elevate  himfblf  above  the  laws,  thus  ena^cdj 
he  will  be  the  more  ftrongly  induced  to  yield  them  obedience. — 
When  the  will  of  the  people  has  been  thus  virtually  expreflcd  by 
themfelves^  and  a^ually  by  the  rcprcfentaiives,  \x  cannot  be  again 
iubmitted  to  them,  to  decide,  whether  tliey  are  bound  to  obey. 
Implicit  obedience  is  an  abfolute  duty.  If  they  deem  the  laws  im- 
proper, unconftitutional,  or  opprcfiive,  they  have  the  right  to  ele^ 
diflferent  reprefentatives,  who  will  repeal  them.  It  is  this  power 
of  the  people  over  their  reprefentatives,  that  conftitutes  the  fecuri- 
.  ty  of  their  rights,  and  not  the  power  of  rcfifting  the  laws.  If  the 
people  at  large  are  vefted  with  the  rights  of  reconfidering  and  de- 
ciding upon  the  ads  of  the  Icgiflature,  all  the  advantages  of  re- 
prcfentation  are  loft.  The  general  will  of  the  community  could 
ncver'be  collected,  different  diftricts  would  form  contradictory.de- 
crces^and  inftcad  of  law  and  order,  there  would  be  perpetual  con- 
troverfies  and  confufion. 

There  muft  fomewhere  refide  a  fuprenie  power  in  the  govern- 
fiicnt  :  it  cannot  be  placed  in  the  body  of  the  people,  it  muft  be  in 
the  legiflature,  which  is  conftituted  for  that  purpofe,  where  the 
government  is  republican  :  but  where  it  is  defpotic,  it  is  in  the 
hands  of  the  monarch.  In  the  (irft  inftancc,  the  laws  arc  ground- 
ed on  the  general  good  ;  in  the  hft,  the  will  of  the  monarch  only 
•is  to  be  confulted  :  but  the  laws  in  the  firft  cafe  ought  to  be  deem- 
ed as  abfolute,  as  Uiey  are  pretended  to  be  in  the  laft.  Wherf 
the  laws  govern,  let  them  be  abfolute,  fuprenie,  and  fovereign. 
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Section    Fifth, 
OF  CIVIL  LAW. 


T  lias  alrc^ybeen  remarked,  that  whcD  man  eaten  into« 
fiatc  of  fociety,  he  redgiis  a  part  of  bis  natural  rights  to  obtain  di« 
vil  rights.  Their  fecurity  is  the  objed  of  law,  and  bound*  tiie 
po^er  of  legiflation.  Their  enjoyment  iumiihet  mankind  with 
the  grcatcft  political  happinefi. 

Civil  law  may  then  be  defined^  to  be  a  rule  of  human  a^ion,  . 
adopted  by  mankind  in  a  ftate  of  fociety,  or  prefcribed  by  the 
fiipreme  power  of  the  government^  requiring  a  courie  of  condte^ 
not  repagnant  to  morality  or  religion,  produdtive  of  the  greateft 
political  happinefi,  and  prohibiting  actions  contrary  thereto,  and 
which  is  enforced  by  the  (audion  of  pains  and  penalties,  A  few 
fcmarks  will  iUoflrate  this  definition. 

Civil  law  is  conlidered  to  be  a  more  proper  expreiRon,  than  nm* 
nicipal  law,  a  tenn  made  ufc  of  by  the  Englifti  lawyers,  where 
the  term  civSJ  law  is  ufually  by  way  of  eminence,  applied  to  the 
Koman  or  Imperial  law — but  as  we  have  little  connexion  witb 
the  Roman  law,  and  the  term  civil  being  commonly  applied  to 
our  laws,  I  have  reftored  it  to  its  proper  place,  and  have  reje&ed 
the  word  municipal,  which  is  too  limited  in  its  figniBcatioQi  to 
convey  a  juft  idea  of  this  definition.  It  is  a  rule  of  a^ion  that  is 
fieady,  permanent  ^nd  unlverfal,  obligatory  on  the  whole  commu« 
nity,  and  adopted  by  mankind  in  a  (late  of  fociety,  or  prefcribed 
by  the  fapreme  power  of  the  government.  It  concerns  them  only 
in  the  ibcial  date,  and  points  out  the  duties  they  owe  to  their  neigh- 
bours, and  to  the  commmunity  that  proteds  them.  «  The  ouc« 
lines  are  to  live  boneftly,  hurt  nobody,  and  to  render  to  ever^ 
one  hJs  due.  It  derives  its  authority,  not  only  from  being  adopt- 
ed by  the  univerfal  and  immemorial  confent  of  the  people  as  the 
common  law,  but  from  the  pofitive  a^s  made  by  the  fupreme  lei 
giflatnre,  which  is  the  ftatute  law.  It  requires  a  courfe  of  con- 
duct, not  repugnant  to  morality  and  refigion,  but  prodi^flive  qf 
the  greateft  political  happinefs,  and  prohibits  adioas  contr;»ry 
tli^eto.    The  u(ual  definition  is,  commanding  what  is  riglit,  and 

prohibiting 
«  Juris  prectpta  (ani  hmc,  honefle    vivere,  alterum    noa    IcJere    IwjUH 
^if|ue  Uibucrc.  JaftiaUu'j  loft*    h*  x»   ui^ 
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prohibiting  what  is  wrong.  But  tliat  is  too  indefinite  and  gene- 
ral, and  more  applicable  to  the  moral  than  civil  law.  It  is  true 
that  it  is  generally  remarked  by  t^ritfets,  that  law  is  grounded 
0n  morarl  prineipkSy  l^t  a  few  obfbrvations  wiil  evidence  thii 
tobt  an  error.  Thefblc  purpole  for  which  men  onite  in  fociety, 
is  the  fecoritjr  of  that  portion  of  the  natural  rights  which  they  re- 
|^rve»  and  the  civil  rights  which  they  acquire.  The  legillature^ 
tlicrefore,  have  no  right  to  controul  any  adtions,  but  thoft  which 
are  injurious  to  tlieir  rights,  and  endanger  the  exigence  of  the 
llatt.  It  i§  evident  that  no  government  ha?  adop^  thfe  moral  law 
as  a  hxlt,  bi^cdufe,  in  all,  many  ddtion^  ar«  required  td  be  doitt*^ 
which  arc  morally  indifferent,  and  many  anions  are  hot  prohibit- 
ed which  arc  morally  wrong.  Wheh  it  is  acknowledged  thd  go*' 
▼crnmeht  niay  omit  the  J>rbWbitiDil  ttf  immoral  anions,  and 
require  tTic  performance  of  Indifferent,  It  fellows  as  i  cotaftquenct 
that  they  are  guided  by  fome  Vule  dlffitent  froni  ifrotality.  THfi 
ttdt  is  the  political  happinels  of  the  people.  It  however  mud  be 
confidered,  that  nt>  laws  may  contravene  the  principles  of  moraliqr. 
When  tlie  legiflaturc  enad  and  publiili  laws^  it  is  not  for  the  people 
46  fcxamine  them,  att<l  dettrmine  whether  they  will  comply  with 
them.  They  are  virtually  prefcnt  by  their  reprefentatives  and 
iflent  to  thcih  when  illfey  are  made.  The  laws  therefore  operate 
^ith  the  force  t)f  comitonds,  and  obedience  becomes  the  duiy  rf 
tikd  citizens. 

But  the  laws  would  be  of  but  little  valiclity,  if  they  Wfettnot  tti«- 
forced  by  the  fandion  of  pains  and  penalties.  Human  legiflalori 
bcftow  no  rcwartls  on  the  aft  of  obedience,  but  thfebleflings  whitA 
necefKirily  flow  from  it.  They  annex  certain  pains  dnd  penakifci 
to  every  violation  of  their  iaws,  which  operate  as  iilotives  oh  tht 
mind,  to  enforce  an  obfervance  of  them.  The  medfu're  of  punifhrnetit 
is  to  Cuhlc€t  the  offender  to  an  inconvenience  grcatbr  tlian  the  ad- 
Stantage  he  can  derive  from  the  crime. 

•  Cicero  has  defined  la%^  to  be  a  jvift  command,  direfting  what 
ft  Tight,  ar\.\  prohibiting  the  contrary,  fi  Jnftinsan  has  defined 
Ww,to  be  that  which  ench  ntition  has  eftablUfticd  for  itfeif>  and  is 
proper  to  each  ftatc  or  civil  focict^'.     ?  Blackftonc  has  defined  it 

f  (}un,\  quiiq.ic  papulus  ip'g  LU  jui  onftif.i^  M  H'HiK  pronnoni  ci>ualw 
eO  •cHsriir  qii'-  )\i\  civile.  J"^:  ^^^'  **^'  *•  ^*^-  ** 
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to  be  a  rultf  of  aftion,  prefcrib€d  by  the  fuprcmc  power  of  the  ftutc, 
commanding  wh^  is  right,  aod  prolul^iting  what,  is  wrong.  The 
definidon  of  Judinian  is  too  confined,  and  does  not  give  an  idra  of 
tbe  oatBre  and  eactent  of  law.  The  definitions  of  Cicero  and  Black-  > 
ftene  (eena  to  be  grounded  on  the  principles  of  the  natural  law,  and 
do  not  reach  the  full  extent  of  the  civil  law  :  and  the  deiiakion  of 
£lackftaiie  is  confined  to  ftatute  law  only,  becaufe  it  will  comprehend 
tbofe  laws  only  which  arc  prcicrlbed  by  the  fupreme  powsr  of  rlic 
ftate.  In  my  definition,  I  have  aimed  to  give  a  juA  idea  of  igw  In 
ks  fulled  extent.  It  comprebeuds  the  ftatute,  and  the  common  law^ 
and  inftead  of  lin^iting  it  to  the  c<xmnanding  of  what  is  ri^^it,  ,au4 
profaibiciug  what  is  wrong,  I  liave  extended  it  to  the  command! iig 
or  prohibiting  of  thofe  actions  vh.i.ch  arc  morall\  indilTcrent,  if  it  "be 
neceflary  to  prorapte  the  pplitical  happiucfs  of  i;iankind.  This  I 
confider  to  be  the  jud  bound  of  civil  law. 

Thefcien^eof  the  l^v  is  grounJed  on  ccrlahi  fit-d  price  tj'-*. 
Thefe  have  beraiiiq:Qduccd  by  the  itatutcs  of  dicie^'Qatorr,  or  :u  je 
lieen  derived  Qrom  U»c  4ictat0$  of  reafon,  and  tbc  lllcace  of  mc:  Jr. . 
On  this  bsAsj  pur  courts  have  ercdcd  an  artificial  ftibilck  *}f 
jurii^4ldence,  tliey  have  adjufted  the  various  parts  witli  the  nr'-ii: 
iymctiy  ;  and  a  deviation  from  any  fundamental  principle,  rcr^ii- 
^^  the  whole  A>perdrudl:uce.  A  judge  therefore  in  formin^i  li* 
fifj^M^y  with  rcfpeS  to  any  particular  cafe,  muft  take  into  v=cw 
the  whole  fyftcm  of  (law,  aqd  make  his  dectfioia  coufoniiabl^  to  tlie 
^ppeialpriocijdes  on  which  it  b  founded.  Nothing  can  l>e  more 
jayrpper tih^nthe  pra&ice  of  confideriag.every  calb  as  dandlng  oa 
|tS0wnfaafi»,  and  of  4^ciding  according  to  principles  of  right, 
avbiqh  appe.^r  V>  h^  iipplicable  to  (ingle  cafes.  This  will  mako 
|he  iaw  uncertain,  introduce  contradictory  determinations,  and 
A-ender  it  iiopra&icable  to  fydematize  the  pilnclples  of  jurifpn*. 
deuce.  £ut  wheii  courts  talce  into  view,  the  whole  fcience,  and 
fquare  their  decidons  to  the  fan4amcntal  dodrlnes  on  vihich  it  is  ef- 
tabliihed,  the  confequcnce  will  be  the  introdu<5tion  of  th?.t  perma-- 
nent  uiuform  rule  of  adminidcrxngjuftice,  which  is  the  ultiinaie* 
•t^e^  of  government. 
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Section    Sixth. 
OF  THE  LAWS  OF  CONNECTICUT. 


£  come  now  to  treat  of  the  code  of  civil  law,  adopted  in  thit 
ftate,  which  confilb  of  two  parts,  the  coinmoa  law  and  the  ftatuta 
law,  which  require  a,feparate  coniideration. 

I.  The  Common  Law  derives  its  force  and  authority,  from  th« 
nnivcrfal  confent  and  immemorial  pradicc  of  the  people.  It  has 
never  received  the  fandiou  of  the  leglflature,  by  any  expreis  z€t, 
which  is  the  criterion  by  which  it  is  diftinguilhed  from  the  ftatute 
law.  It  has  never  been  reduced  to  writing,  but  depends  on  the 
general  praftice  and  judicial  adjudications  of  courts.  The  com- 
ihon  law  is  derived  from  two  fources,  the  common  law  of  England, 
ftnd  the  pradice  and  decifions  of  our  own  courts. 

I.  I  fhall  firft  confider  that  branch  of  the  common  law  that 
originated  in  England.  As  our  anctftors  adopted  the  form  of, 
and  acknowledged  allegiance  to  the  British  government,  it  was 
aatural  for  them  to  admit  and  eftablifh  their  laws,  fo  far  as  it  wat 
confident  with  the  difference  of  fituation.  From  thii  circumftance, 
our  common  law  became  chiefly  of  Englifh  original,  and  we  muft 
trace  their  jurifprudencc,  to  afcertain  the  foundation  and  extent  of 
our  own.  The  revolutions  that  England  underwent  by  the  con- 
quefts  of  the  Romans,  the  Saxons,  the  Danes,  and  die  Ni>rmansy 
rendered  their  law  of  complex  origin.  After  the  Norman  con* 
^ueft,  as  ibon  as  the  gdverntnent  had  allumed  a  regular  form,  the 
lifts  of  parliament  and  the  decifions  of  their  courts,  laid  the 
foundation  of  their  prcfcnt  code.  They  adopted  a  principle  w4iich 
]s  common  to  all  nations,  tliat  when  a  court  had  folemnly  and 
deliberately  decided  any  queftion  or  point  of  law,  that  adjudication 
became  a  precedent  in  all  cafes  of  a  fimilar  nature,  and  operated 
with  the  force  and  authority  of  a  Jaw.  This  prafticc  ii  founded  ia 
the  highcft  wifdom,  and  produces  tlie  beft  effefts. 

It  eftabli/hes  one  permanent  uniform,  uuiverfal  dlredory,  for  the 
oondud  of  the  whole  community,  and  opens  the  door  for  a  confl^nc 
progrcfivcimprovcntent  in  tfce  lews,  in  proportion  to  ihcciviliza- 
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don  of  AeJrinaniiert,  and  the  encf cafe  of  their  wealth,  while  the 
le^llature  were  pacing  afts  for  general  regulations,  the  courtf 
^jfrere  poliltlng*  imptovjtig,  and  perfcSing  a  (ydctA  of  conduft,  for 
the  midater  fabordinate  trani^ions  of  life,  which  hy  the  collec- 
tive wifdom  and  experience  of  fucceflivc  ages,  have  advanced  to 
tte  Wghcft  pitcli  of  cleamcfi,  eertainty,  attd  ^recifioft. 

Coorrs  however  afe  liot  ah&lHteiy  botaiid  hy  the  zt^otUy  ct 
precedenu.  If  a  determiaatioa  has  bcfo  founded  upon  miftakcn 
principles,  or  the  rule  adopted  by  1%  b^  ifieottvcnie&t^  or  ^pagnanl 
to  tl»  general  tenoif  of  the  law,  a  fdbfequent  court  afTumes  thd 
power  to  vary  from  or  contradift  it.  In  fach  cafes  they  do  not  de- 
termine the  prior  decillons  to  be  bad  law  ;  but  that  they  are  not 
law.  Thus  in  tho  very  nature  of  the  ihftltutloft,  is  a  principU 
eftabHfiied  which  correfb  all  errors  and  fedtifies  alllninakes. 

The  comnloil  law  of  Exlgllxid  is  a  highly  kbprov^  fytttm  ai 
rcafon,  founded  on  the  nature  audfittiels  of  things,  and  furoiflKetf 
the  beft  ftandardof  civil  eondud.  It  is  to  be  fouod  in  the  adjudi* 
cations  of  courts,  which  have  been  colleded  and  |iubliflred  hy 
judges,  lawyers^  and  other  officers.  Tbeie  adjudicatioos  ate  con* 
tamed  m  year  books  which  are  extant,  from  the  rtlgp  of  Edwivd 
theiecottdytin  the  reigu  of  Henry  the  eighth,  and  then  io  rdport^ 
which  have  been  continued  to  the  prefent  time,  Btfides  thefe  ro» 
ports,  the  common  law  has  beeii  improved  by  treatifes  of  il  fyfte** 
toatic  nature,  which  are  held  id  high  reiteration  an^  refped.-^ 
Such  are  the  works  of  Glanville,  Bradon,  ErittoA,  Fitzherbenv 
Littleton,  ai^  Lord  Coke«— But  no  writer  on  law  has  acquired 
greater  diftinflion  than  Su:  William  Blackftone.  He  has  reduced 
order  out  of  chaos^  and  in  his  coiitmeutaries,  exhibited  a  compleat 
fyftem  of  the  laws  of  England.  From  this  work  tbefiudent  will 
obtain  a  geiiefal  undeHlanding  of  this  fcience,  in  a  much  iliorter 
Uttls  itan  fironi  any  other  author.  Hh  writings  entitle  him  to  the 
tfaanke  of  overy  country  where  Englifli  jurifprudence  is  praftifcd, 
aad  have  Hicured  to  him  a  fame  that  will  lad  as  long  ad  the  me« 
mory  ofiksfGc  lawsr  on  whidi  he  has  Written  (hall  endure. 

But  I  ought  not  to  omit  the  names  of  Reeve^  Powel,  and  'E(^ 
pinafle,  the  niofl  diilinguiihed  judicial  writers  of  the  prcfcnt  ag^, 
Vol.  L  O  Recvr, 
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Reeve  has  exhibited  a  view  of  the  origin,  pro|;re{s  and  gradual 
jfnprovemenc  of  the  Englifh  law,  with  all  the  elegance  of  anhifto* 
rical  writer,  and  all  the  preciiion  of  a  lawyer.  Powel  has  facilx* 
rated  the  acquifition  of  legal  fcience,  hy  arranging  and  fyftematu 
zing^in  the  cleared  manner,  all  the  learning  (battered  over  a  thou* 
fends  volumes,  refpedting  contrads,  mortgages,  devifes^  aod  pow*. 
ers  ;  and  '£fpinaile  has  anfwered  the  fame  purpofe  with  refped  to 
pra£bice>  by  his  digeft  of  the  law  of  adions;  Thefe  writers  are 
niferior  to  none  of  thehr  predecefTors  in  point  of  genius  and  know* 
ledge,  and  have  an  equal  proi^e^  of  immortal  fame. 

From  this  code  we  derive  the  greateft  part  of  our  common  law. 
Our  anceftors  having  fettled  this  country  without  the  aid  of  the 
£ritini  crown,  were  under  no  oblig^ion  to  obey  the  gpvemmenr,. 
or  obferve  the  laws  of  the  country,  from  whence  they  emigrated* 
Tliey  might  have  inftituted  their  own  government,  and  promulga- 
tisd  their  own  laws.  .  Bm:  prudence  and  poRcy  didated  the  mea* 
ftre,  for  the  porpofe  of  acquiring  the  proteftion  of  a  powerful  king- 
dom. This  voluntary  reception  of  the  Englifli  laws,  by  the  geno 
ral  conlbnt  of  the  people,  is  the  only  foundation  of  their  authority. 
At  the  tate  revolution,  when  we  were  feparated  from  the  £riti/h 
empire,  the  general  confent  and  approbation  of  the  people,  efta- 
blilhed  the  common  law  of  England,  as  &r  as  it  is  warrented  by 
reafi>n,  and  conformable  to  our  circumftances,  to  be  the  Taw  of  the 
land.  It  has  alfb  been  the  practice  of  our  courts  to  regard  the  do- 
ci&ons^of  theeourts  of  WelhniafterHatt,  fince  the  revoltttion,  where 
they  relate  to  fimilar  queftions.  But  thef^  have  no  intrinfic  autho* 
rity.  They  reft  on  their  reafonablenefs  and  propriety.  But  thia 
method  defbrves  high  commendation,  becaufeit  Himiflies  our  courts 
with  the  opportunity  of  incorporating  with  our  law,  aU  the  im>- 
f  rovements  that  are  made  in  EnglancF. 

.  There  is  no  general  rule  to  afccrtain  what  part  c^the  Eagliftr 
common  law  is  vaCd  and  binding,  r  To  run  the  line  of  djftin&ioj\ 
is  a  fubjed  of  embarrailbent  to  courts,  and  ihe  want  of  it  great 
perplexity  to  the  (ludcnt.  It  may  however  be  observed  generally, 
that  it  is  binding  where  it  has  not  been  fuperfeded  by  (latute,  or 
^sgied  bycuftom,  and  where  it  isfbaodbdia  rcs^on^  and  conlbnanti 
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%o  ihe  gefiins  and  fiumners  of  the  people.  Bot  the  6nly  certatn  nil^ 
%jj  which  the  writer  or  the  (hideDt  can  be  diredled,  muft  be  the 
j>nidiceand  dccifiona  of  our  own  courts.  As  theie  have  not  been 
xrommijrted  to  writing,  they  can  be  learned  only  by  attendance  oo 
the  conrtSy  where  they  are  promnlgated,  which  evidences  the  ne« 
<effiry  of  a  treatUe  to  point  ^Mit  how  far,  and  in  what  manner  onr 
coarts  have  adopted  the  common  law  of  England.  K  reports  had 
been  taken  of  all  the  adjudications  of  our  coorts,  the  greater  part 
t>f  the  common  law  might  have  been  confideredas  adopted,  and  we 
Ihould  have  had  occafion  to  have  recurred  only  to  our  bwn  reports, 
For  authorities.  But  as  reports  have  not  been  taken,  we  are  now 
t>bliged  tofearch  the  Ettglifh  authorhies  for  precedents  and  princi- 
ples, "which  have  been  fettled  by  onr  courts.  This  continues  the 
difficulty  of  determining  how  fiir  the  Englifh  common  law  is  bmding. 
It  is  neceflary  in  this  place  only  to  remark  that  fuch  parts  of 
it  as  have  been  admitted,  relate  to  general  maxims,  and  firft 
jyriticiples,  definitions  of  technical  terms,  the  feveral  kinds  of 
<hings  or  eflate,  the  fbrmalilies  of  contrafts,  and  transfers  of  pro- 
^rty^  the  nature  of  adlions,  the  forms  of  dtclarations^  the  mod* 
««f  pleading,  and  the  mode  of  triaL 

It  was  manifcfUy  the  objecl  of  the  legiflatare  of  tliis  country,  at 
the  commencement  of  the  government,  to  introduce  a  general  cod« 
of  jurifprudence  by  ftatute.  I  fence  we  find  many  ftatutcs  in  very 
'«arly  periods,  producing  a  material  variation  from  the  EngliOi 
laws,  and  to  tliis  circumftance  it  is  very  probably  owing  that  the 
laws  inthisftate^  are  To  much  more  difFerent  from  the  laws  of  th« 
<otintry  from  whence  we  emigrated,  than  they  are  in  any  otlier 
ftatc  in  the  union.  In  confe^uence  of  llie  adoption  of  this  princio 
pie,  we  find  that  onr  anceflors,  inllead  of  confidering  the  conmion 
law  of  England  to  be  the  bafis  of  their  jurifprudeiicc,  and  in  all  cale* 
binding,  have  only  conddercd  it  as  auxiikry  to  our  flatutes.  In  cafe 
of  any  defeds  in  the  ftatutes,  rccourfe  tsras  hnd  to  the  r}'(lem  of  com^ 
mon  law,  to  explain  technical  terms,  to  ellablifh  forms  of  proceed- 
ing, and  to  adopt  fuch  general  principles,  as  could  not  be  introduced 
by  ftatote  in  the  infancy  of  a  country.  The  validity  of  it  therefore 
in  all  cafes  depended  upon  its  being  approved  of,  and  adopted  by 
ifce  courts,  and  the  authority  of  the  courts  to  admit  it,  originate^ 
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in  the  general  cooTent  of  the  people^  as  no  flatute  was  ever  macfe 
pB  thaC'Tubjedl.  In  fuch  cafes  our  courts  excrclfed  the  j&me  diicret*^ 
poary  pover  and  jariid'n^ion,  as  have  been  txercifed  by  all  the  Eng- 
lifli  j^djg^s,  from  the  earlieft  periods  of  their  gpveronent,  to  the 
prcfcnt  time.  There  are  a  vaft  many  imprevenients  which  were 
iatrodpced  by  the  courts  without  any  legiflative  ad.  The  be(l 
l^art  of  rhefame  of  the  celebrated  Lord  MaxLsfield,  is  owbg  to  bis 
meritorious  exertions^  to  extend  the  fpeedy  remedy  of  the  law  as  hf 
ua  pqOihhy  to  prevent  the  cixcuitoos,  eapenjGive  and  lengthy  appH- 
<;at.ipja3  in  chancery.  Our  courts  have  always  aftcd  upon  the  fame 
Ig^ncral  principles,  as  the  Briiifh  courts.  Conformably  to  this  prac^ 
tjco  is  the  opinion  of  the  fupcrior  court,  in  the  cafe  of  /  Wilford, 
&C  a^inft  Grant,  which  was  approved  by  the  fupreme  court  of  er- 
rors. '^  The  common  law  of  England  we  are  to  pay  great  deference 
'^  to^  as  being  a  general  fyflem  of  improved  reaibn,  and  a  fourcc> 
*^  frotn  i^ence  our  principles  o£  jorifprudence  have  been  nurflly 
*^  4r<^wn.  The  rules,  however^  which  iiave  not  been  made  Ottf 
^.'  own  by  adoption,  we  are  to  examine,  and  Sa  far  vary  from  then^ 
V  a4  they  may  appear  contrary  to  reafon>  or  .unadapted  to  ou« 
*'  local  circumftances,  the  policy  of  our  law,  or  funplkity  of  ouq 
''  pradice."  Under  thcfc  reftridlions  and  limitations,  the  common 
law  of  England  may  now  be  confidercd  obligatory  in  this  ilate. 
tVhenever  a  queftion  arifes  which  has  not  been  fettled  by  ftatute,' 
6r  by  fome  principle  of  the  common  law,  adopted  by  our  courts,  wA 
are  then  to  examine  and  compare  the  rules  of  the  common  law  of 
tngland  relative  to  die  point,  and  if  they  are  found  rcafonable  ancT 
applicable,  the  court  will  adopt  them,  and  if  not,  then  they -^ill  de- 
cide the  queftion  on  fuch  principles,  as  refult  from  the  general  po- 
Ticv  of  our  code  of  jurifprudence,  and  which  are  conformable  to 
reafon  and  juftice.  That  part  of  the  Englilli  common  law,  which- 
h^s  been  thus  approved  by  the  courts,  may  be  confidered  as  out 
common  Taw  by  adoption  ;  that  part  which  has  not  been  tihu* 
adopted,  may  in  virtue  of  the  general  aflent  of  the  people,  andtlie' 
pradlice  of  our  courts,  be  confidered  obligatory,  fo  far  as  it  h  con- 
fident with  reafon,  adapted  to  our  local  circumftances,  and  cim- 
formable  to  the  policy  of  our  jurifprudence. 

The  Bmliih  cornmon  kw  hw  newr  been  confid«fcd  to  be  vcfor^, 

obligatory 
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cUigatorj  faere,  than  tbe  Roman  law  h«a  bcenin  Epglaiid.  There 
m  all  cafts  wAere  tbe  reafon  oi  tbe  Bodbs  law  wa$  applicable,  tb« 
charts  have  adopted  it ;  and  they  have  derivoil  maoj  importanC 
and  uieful  rules  and  principles  from  it, 

3 .  Tbe  practice  and  decifions  of  our  own  courts,  have  givett 
birth  to  another  branch  of  coDimon  law.  We  have  introduced  th6 
£ngli(h  pradice  with  reipe^  to  the  authority  oFprccedents.  C6atti 
are  nac  at  liberty  te  depart  from  priof  deciAgns^  in^  fimUar  caiet^ 
unlefi  they  are  repv^ttot  to  reaf^m.  It  is  therefore  a  commott 
praSke,  wbta  any  difpate  ariies  refpedting  a  point  of  law,  to  refer 
to  prectdcQtSb  Tbe  naGertainty,  and  cootradiition  of  oral  reporu 
tfzziet,  indoced  the  leg^lature  t^  pafs  an  a^,  rec^iriag  tbe  jud§e» 
of  tbelbpmae  conrt  of  crrars,  and  the  fiiperior  cOuxt^  ill  all  dK* 
pntes  ttpoa  i^eftfons  of  kcw,  t«  redbce  the  groonda  and  r««foM  ti$ 
tbair  opiinns  ta  Wrttiag^  and  ledge  tbesn  with  ihe  elerk  of  the^ 
ikperiinr  conn,  for  de  pnrpofe  of  forming  a  perfici^  and  (yertniiaeiie- 
fjfkm  of  commoo  law«  l^his  ia  a  moft  excellent  eapedieaC  ta  aA^ 
certa  la  tlie  points  fml^  by  the  conrt,  hot  reports  of  the  caiea  are  se^ 
ctfS&ry  t6  coinpliMC  tbe  plan.  To  aeconiplifli  this  purfkift^  Mr^  Kir- 
by  has  publifhed  a  valuable  volume  of  reports  of  cafes,  adjudged  in 
the  fuperiot  court,  from  the  year  1785,  to  1788.  This  volume  of 
reports  is  all  that  we  have  written  upon  our  common  law  :  w6 
are  therefore  obUgwl  to  truft  to  the  memory  of  man,  for  thofe  ad- 
judications, on  which  our  rights  depend.  This  will  continue  that 
uncertainty,  and  contradidlion  that  has  been  the  fabjeft  of  To  nhicH 
complaint,  till  a  reform  takes  place.  Reports  i^ould  be  of  tliK 
hig^icft  advantage,  to  hnptove  and  perfedb  our  laws,  to  fix  afu^ 
perpetuate  a  permanent  univerfal  rule,  that  (hould  render  the  deci- 
Qofns  of  different  courts  uniform  and  cpnlUtent. 

The  only  coum  whoft  dedflons  fra^*  thi?  z\if\tbt\ty  itf  pfetedetttit, 
ate  the  fupreme  court  of  errors,  and  Aie  fu)»tidr  ebdrr.  The  }nSg- 
xnents  of  the  latter  may  be  rexifcd  6ti  a  wtit  of  etrbr  broogWt  to 
thefaprtmecourt  of  errors,  wherfe  dfettrrtnfaiatidtts  are  cotrcltiQvt^ 
and  who  are  the  demeir  rcfon  in  fi'ttBng  the  principles  of  law, 
ntfo  long  as  the  judgments  of  tlie  (uperior  court  are  unteVeKed, 
they  are  deemed  to  be  law. 

Thfc 


46  OF  THE  LAWS  OF  CONKECtlCUT. 

The  confequcnce  of  admitiiirg  the  doarinc  that  a  judicial  3e** 
dfion  becomes  a  riile  in  all  fmiilar  cafes,  has  been  very  itnportaiit* 
Our  courts  by  legal  adjudications,  have  given  new  force,  and  e\'j|- 
dence  to  a  principal  part  of  the  common  law  of  England ,  and 
have  cftablifhed  it  to  be  the  common  law  of  this  ftate.  They  have  by 
a  ieries  of  decifions  afccrtaincd  the  conftrudion  of  the  ftatutes,  by 
which  many  very  important  points,  and  principles  have  been  fenlcd* 

The  conlequence  of  the  do^rine  that  the  Fnglifli  cotmnon  law 
h  not  in  itfelf  binding  in  this  ftate,  has  been  the  introdu^ion  of 
many  new  rules,  and  jM-inciples,  which  Jiave  greatly  improved 
our  legal  fyftem.  Our  anccftors  unfettered  by  the  (hackles  of 
forms,  cuftoms,-  and  precedents,  have  attended  to  enlarged,  and 
liberal  views  of  policy  ;  and  frbm  the  operation  of  our  ftatutes, 
which  fo  materially  changed  the  common  law,  at  the  lame  time 
regarding  the  fingular,  and  fortunate  fituatton  of  otfir  country,  at 
itftfirftiectlement,  with  our  difference  in  manners  aud  charadler, 
from  the  nation  from  wlicnce  we  migrated,  have  deduced  a  varie- 
ty of  kgal  principles,  and  have  adapted  them,  to  the  ftate  of  this  . 
eoantry,  which  conftitute  the  main  excellence  of  our  juriiprudence* 

When  it  was  received  as  a  general  maxiifi,  that  the  comtnon 
law  was  binding  only,  when  reafonable,  and  applicable,  the  ne- 
ccflary  confequence  was,  that  in  all  cafes  of  a  dcfeiH:  of  common  law, 
cot  fupplied  by  ftatute,  the  courts  muft  fupply  it  by  an  adjudica- 
tion, grounded  upon  the  bafts  of  all  laws,  reafon  andjuftice.  This 
permitted  thcni  to  rejed  many  of  the  principles  of  the  common  lawj 
which  having  been  introduced  into  England  in  a  barbarous,  and 
^•S  ignorant  period,  when  the  rights,  and  privileges  of  man  were  in- 

accurately underftood,  had  become  inconvenient,  and  hurd^afome^ 
but  being  interwoven  in  their  code,  could  not  be  there  reje^ed 
by  their  courts.  It  gave  our  court*  at  the  fame  thne,  an  ^pporttt% 
nity  to  introduce  all  thoTe  important  principles,  which  better  in- 
formation hid  difcovered.  In  all  Inftanccs  thea,  where  there  has 
been  a  legal  dccifion  of  our  courts,  repugnant  to  any  of  the  rules  of. 
the  common  law,  it  may  be  confidered  as  repealed,  and  tlie  adjudi- . 
cation  of  our  courts,  is  common  law  in  this  ftate.  Our  courts  ftill 
poilcis^   and  exercife  the  fame  privilege^  and  whenever  they  fitfi 


or  THE  LAWS  OF  CONNECTICUT,  47 

the  commoQ  law  unreafoDable,  impolitic,  or  uojqft,  or  repugnant  to 
the  general  unor  of  our  jurifpnideacc,  they  have  rejcded  it,  and 
adopted,  fuch  rules  in  their  decifions,  as  they  conceived  to  be  right, 
and  cfMiTonant  to  the  general  principles  of  our  law .  /  Such  was  the 
cale  of  Wilford,  vs.  Grant,  Judgment  had  been  rendered  againft 
adults,  on  trial,  and  convidion,  and  againft  minors  by  default,  with- 
out affigning  them  guardians.  The  queftion  on  a  writ  of  error 
was  whether  judgment,  could  be  affirmed  againft  the  adults,  and 
reversed  as  to  the  minors.  It  was  agreed  that  the  rules  of  the 
common  law,  were  againft  a!  rever&l  in  part  in  fuch  cafe  ;  but  the 
court  £iid,  that  it  had  been  admitted  in  other  cafes  without  any  ap- 
parent diverfity  of  reafon,  and  as  it  did  not  appear  to  have  been  a- 
doptcd  in  praaicc,fo  as  to  become  aurthoritative,  they  would  not 
regard  it,  but  in  purfuancc  of  the  general  principles  of  rcafon,  and 
law,  they  would  reverie  the  judgment  as  to  the  minors  only. 

One  part  of  the  Engllih  common  law  confifts  in  particular  local 
cuftoms,  which  affe«5l  only  the  inhabitants  of  particular  diftrii^s. 
But  lA  thisftate  wc  have  no  local  cuftoms,  but  the  citizens  are  all 
governed  by  the  fame  general  rule  :  unlcfs  we  except  the  five  city 
corporations,  whofe  peculiar  rights,  and  privileges  are  defignatcd 
in  the  ftatutes  by  which  they  are  incorporated. 

II.  The  other  branch  of  our  laws  confifts  of  ftatutes  which  are 
enadedyby  the  general  ailcmbly,  the  fupreme  legiflative  power. 

Statutes  arc  either  general  or  fpecial,  public  or  private.  General, 
or  public  ftatutes,  have univerfal  authority.  They  are  printed  and 
diftributed  thro  the  ftate,  and  courts  are  bound  officially  to  take 
notice  of  them,  without  being  (pecially  pleaded  by  die  party  wh<» 
wiflies  to  take  benefit  of  them.  Special  or  private  ftatutes,  relate  ta 
the  concerns  of  particular  perioos,  they  are  not  publiftied  with  the 
public  ftatutes,  and  courts  arc  not  bound  to  regard  them,  unleft  they 
are  fpecially  pleaded  by  the  party,  who  wifties  to  take  benefit  of 
their  operation,  and  in  whofe  favor  tliey  are  made.  Statutes  are 
(aid  to  be  declaratory  of  the  common  law,  or  remedial  of  fomc  dc- 
fedb,  operating  by  way  of  enlarging,  or  reftraining. 

Statutes  affirm,  alter,  amend,  or  change  the  common  law,  as  cafes 
rpqcire,  or  introduce  regiilatioiK  wholly  new.     Ia  this  country  it 

$  Kkh>  Rep.  1X4%^- 
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has  been  the  objea  of  the  legillature  to  promulgate  an  equal  code  tit 
laws,correfpondeiit  to  the  liberal  principles,  idildi  arc  prevalent 
among  manklBd.  They  avoided  adopting  die  flavin  principks  in- 
terwoven in  the  legal  code  of  the  native  country  of  their  anceftors 
in  the  thncs  of  Ignorance  and  tyraimy.  Having  no  JjrejucBee  Ht 
favour  of  long-eftabliftied  errors,  and  the  venwrable  abfurdities  of 
antiquity  to  combat,  they  had  an  uninterrupted  career  in  eflaWi£b- 
iig  political  liberty,  and  bappinefs.  Such  is  the  advantage  of  founds 
ing  a  government,  and  infUtntteg  laws  in  an  ctill|^t»ed  period  of 
riie  world,  • 

In  franunglaws,  it  \\  the  doty  of  the  legiflaturc  to  render  them, 
as  clear,  inteUi^blc,  and  explicit  as  poflBble,  fo  that  there  ca9  b«^ 
V(x  doubt  about  the  meaning  and  intent  of  them,  \m,  as  this  is  ex* 
tremely  difficult,  mairidnd  bciugapt  t^  differ  about  the  meanbg 
of  them,  certam  rules  have  been  adopted  for  their  interpretation 
afid  conftnidion.  The  faireft  and  moft  eafy  method  of  conftruaion,  ' 
i»to  confider  and  inveftigate  the  intent  of  the  legillature  by  the 
flgns  with  which  it  isexprcfled. 

1.  u  Words  that  are  uied  in.  enaaiaglawa,  are  to  be  take» 
and  confidered  in  their  common,  cuftpm^,  and  popular  ufe,  an* 
no  grammatical  conftmaion  will  l?e  adnaitted  to  vary,  or  controul 
the  apparent  meaning  of  the  law. 

2.  Terms  of  art,  or  technical  tei;ms  muft.  be  confidered  accord- 
ing to  thp  import  and  meaning  of  them  in  that  art,  fcience,  or 
trade  from,  whence  they  arc  taken, 

c 

3.  Where  words  ans  clearly  repognant  to  each  other,  in  two 
l%w«,  the  kft  wiU  foperfede  the  firft.  Later  hws  abrogate  prior 
contrary  laws,  is  a  maxim  adopted  by  ait  nations  in  their  civil 
ji«fiitiitious. 

4>  When  words  arc  dubious,  equivocal,  or  intricate,  it  is  pro- 
per to  confider  the  preamble  of  the  aA,  which  will  often  esplain  the 
intent  of  it,  or  copipare  them  to  fomq  other  law  made  by  the  fame 
legiflator  and  relating  to  the  fkme  point. 

5.    We  muft  always  takc^into  confidcration,  the  fobjca  matter 
•  I  Black.  C^.  ^»^^«. 
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about  which  the  law  is  concerned,  and  affix  to  the  words  made 
ufc  of,  a  meaning  correfponding  to  the  fubjedi  to  which  they  arc 
applied.  For  the  ferae  words  when  applied  to  different  fubjcds, 
have  different  meanings.  That  meaning  nuift  be  taken  which  is 
commonly  intended,  when  employed  upon  that  fubjecl  about  wliich 
the  law  is  converfant. 

6.  Where  words  have  no  fignificalion,  or  a  very  abfurd  one,  if 
taken  according  to  their  literal  common  acceptation,  there  it  is 
ncccflaryto  deviate  from  the  common  (enfeof  the  words,  andcon- 
ftrue  them  in  (uch  a  manner,  as  will  deduce  a  rational  and  conftfl- 
ent  meaning.  Mankind  often  make  aie  of  figurative,  and  meta- 
phorical exurieffions,  which  if  literally  taken,  would  be  nonienfe-^ 

ibat  kgiflators  iliould  be  cautious  how  they  run  into  tliis  error  ; 
for  it  is  not  iafe  to  leave  courts  to  deduce  their  meaning  from  facb 
uncertain  premifes, 

7.  A  common  and  univerfal  method  of  afcertaining  the  meaning 
of  a  law,  when  the  words  are  dubious,  is  to  confider  the  rcafon 
and  (pint  of  the  law,  or  the  caufe  which  induced  the  legillature 
to  make  it  ;  for  it  is  a  common  maxim,  that  when  the  reafon  of 
a  law  cealeSy  the  law  itfelf  ought  to  ceafe.  This  method  at  firffc 
"ficw,  fcems  to  be  rational  and  well  grounded.  There  m6y  be  ma- 
ny inftances  where  a  literal  conftru»5lion  will  do  injuftice,  and  ma- 
ny  where  the  cafe  is  within  the  meaning  and  defign  of  the  law, 
but  not  witliinthe  letter.  Here  it  feems  to  be  neccfliiry  to  give 
courts  a  power  of  confidcring  the  meaning  and  fpirit  of  tlie  law, 
and  of  applying  it  accordingly.  If  the  cafe  be  within  the  letter 
but  not  within  the  meaning,  that  they  may  fo  determine,  or  if  with- 
out the  letter,  but  within  the  meaning,  fpirit,  equity,  or  mifchicf, 
that  they  may  extend  the  law  to  it.  But  this  mode  of  conftruing 
law,  gives  too  great  latitude  to  judges,  and  may  be  iniproved 
to  oppreflivc  purpoles.  It  dedroys  tliat  uniformity,  certainty  and 
precifion,  which  are  the  eflence  of  law.  It  throws  tlie  rights  of 
mankind  afloat,  by  placing  them  upon  the  arbitrary  opinions  and 
capricious  whims  of  judges.  Tlie  lawyer  can  never  tcil,  iiow  to 
adviic  his  client,  and  the  people  cannot  know  the  law.  1  his  rule 
therefore  fliouW  be  admitted  with  great  caution,  and  pradifetl 

jipon  with  great  prudence. 

Vol,  I  U  S.  Ptiia} 
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8.  w  iPcnal  Statutes  are  always  to  be  conflrued  ftridly,  for  the 
benefit  of  die  fubjed*  Nothing  more  is  t»  be  deduced  from  tlxr 
words,  than  what  they  exprefsly  warrant,  and  they  arc  not  to  be 
extended  by  implication.  Thas  the  ftatute  which  renders  it  a  ca- 
^tal  crime  for  a  woman  to  conceal  the  death  of  a  baftard  child,  ei- 
ther by  drowning,  or  iccrct  burying,  or  any  other  way,  muft  be 
confined  to  the  only  methods  of  concealment  exprefled  by  the 
ftatute,  and  the  words  *'  any  otlier  way,"  are  void  for  uncertainty. 

9.  Statutes  not  penal,  andivhxch  merely  concern  property,  are 
to  be  expounded  liberally,  fo  as  to  anfwer  the  defign  of  the  legiflar- 
ture.  The  expreffions  like  thofe  which  are  void,  in  the  above-> 
mentioned  penal  ftatute,  would  where  the  flatute  was  not  penal,  be 
extended  ta  remedy  the  inconvenience  for  wiiich  the  ftatute  wa# 
intended. 

10.  Every  part  ofthe  ftatute  muft  be  Co  conftrued,  that  if  poflible 
the  whole  muft  be  albwed  to  ftand.  Thus  any  feeming  contradic- 
tion muft  be  reconciled  by  the  mani£eft  defign  and  intent  of  the 
leglflature. 

11,^    A  (avihg  inconfiftent  with  the  body  ofthe  ftatute  b  yoi<f. 

1 2.  Where  the  common  law  and  ftatute  differ,  the  latter  iupeF* 
fedes  and  annuls  the  former. 

1 3.  Later  ftatutes,  abrogate  and  repeal  prior  contrary  ffatutcs. 
This  muft  be  underftood  where  the  ftatutes  are  exprefsly  contrary, 
•r  negative  words  are  ufed,  otherwift,  if  both  the  ftatutes  can  be 
reconciled,  they  muft  ftand^  and"  have  a  concurrent  c^eration. 

14.  If  a  ftatute  repealing  another,  be  afterwards  repealed ,  the 
flrft  ftatute  is  revived  without  any  exprefs  words^.  by  mere  implica-* 
tion. 

r^.  Statutes  calculated  to  dSmlnifh  orreftrain  the  power  of  any 
fubfequent  aflembly,  are  of  no  validity,  for  each  aflembly  muft  pof- 
fefs  equal  authority— of  courfc  ihey  cannot  limit  or  controul  each 
•then 

16.    Stauites  it  is  jbid|  wjbifih  are  fcpug^nt  to  the  prmcjplcs 
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^  juftke,  and  the  didates  of  common  fenfe^  are  void  :  and  Co  are 
M  ftatutcs  fabveriive  of  the  fundamental  principles  of  the  conftita- 
tion,  with  which  no  legiflatore  has  any  right  to  interfere.  It  if 
contended  thaft  it  is  necdiary  that  there  be  fome  reftridions  and  H- 
nhatioRSto  govern  and  controul  the  legiflative  power  :  that  ther« 
muft  reft  in  the  people  a  right  to  guard  the  conflitution,  and  in 
judges  a  power  to  reftrain  the  operation  of  unjuil  and  unreafimable 
laws.  It  4S  confidered  by  fome  writers,  that  only  the  confequences 
arifing  coUateraHy  €com  a  ftatute,  that  are  abfurd  or  unreafooable, 
are  void  ;  but  that  if  die  legiflature  exprcfsly  pafi  an  &€t,  that  4s 
nsreafmiable,  no  court  has  a  right  to  rejed  it,  becaufe  this  would 
elevate  the  jsdicial  above  the  executive  power.  It  is  faid  by 
pthersy  that  the  the  legiflature  w  fovereign  and  fuprcme  in  all  mat* 
ters  within  their  jurifdidion,  yet  they  arc  governed  by  the  princi* 
pies  of  the  conftitutlon,  the  rules  of  juftice,  and  the  dictates  of  rea- 
Ton  -,  tliat  when  they  exceed  thefe  limits^  their  a£ts  are  of  no  vali- 
<lity.  Judges  arc  not  bound  to  conform  to  them  in  their  deter- 
ininations^  and  the  people  are  not  bound  to  yield  them  obedience. 

This  idea,  tho  very  popular  ard  very  prevalent,  requires  (bme 
confidcration.  It  is  true  that  it  may  he  faid,  thstif  there  be  n» 
bounds  fet  to  the  power  of  the  legiflature,  in  conftruing  the  confti- 
cinion,  that  they  maymcroach  wpon  the  rights  of  the  people  ;  they 
may  pafs  laws  requiring  things  immoral  arid  unjuft,  and  they  may « 
dcftroy  the  conftitution  ;  that  therefore,  in  fuch  cafes,  the  judicia*' 
ry,  fliall  have  the  power  to  declare  fuch  laws  tobcunconflitudfanai* 
and  void.  Axrafc  way  be  dated,  tliat  the  legiflature  pafs  an  k€t  tc^ 
quiring  the  people  to  commit  fome  crime,  author ifing  a  court  to 
condemn  a  man  for  a  crime  without  evidence,  orefta^hliflihig  their 
fears  during  life.  In  fach  cafes  the  law  would  be  (6  manifeftly  un- 
conflitutioQal  that  it  would  iecm  wrong  to  require  the  judges  to 
regard  it  in  their  dccafions. 

In  like  manner  it  may  be  faid,  and  with  equal  tnith,  that  thp  ju- 
diciary granting  them  thV  power,  may  adjudge  and  declare  certain 
laws  which  arc  clearly  within  the  conftitution,  and  which  are  ne- 
ceflary  to  preferve  the  public  fafety,  to  be  unconHitutional  and 
v«id.  It  will  be  agreed,  that  it  is  as  probabU  that  the  judiciary 
.H  2  x^\n 
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t^ill  declare  kws  to  be  uacoflflitutkmal  which  are  not,  as  it  19,  that 
tlie  legiflature  will  exceed  their  conftitutional  authority.  It  is 
pc^Iiblc  that  the  legUlature  and  the  jikliciary,  will  muke  fiich  en* 
croachnicnts  on  each  other,  on  the  conftitution,  and  on  the  rights 
of  the  people,  but  it  cannot  be  called  probable.  A  little  refle£i ion 
will  make  it  evident,  that  no  queftton  will  ever  arife  in  very  clear 
cafes :  where  the  point  is  really  doubtful  a  qoellion  may  arife. — 
There  may  be  fome  inftances  where  good  men  may  very  honeflly  dif- 
fer refpcding  tlie  cunilrudion  of  the  conditution,  liccaufe  from  the 
imperfoAion  of  language,  the  expreflions  may  be  ambiguous.  It  is 
therefore  only  with  refpe^  to  fuch  qutiUonable  points,  that  we  are 
to  confidcr  who  ought  tcT  be  vefted  with  the  power  of  ultimate 
decifion,  and  not  in  tbofc  extreme  cafes  which  may  eafily  be  ftatcd^ 
butprobably  never  will  happen.  A  few  confiderations  will  de* 
termiue  where  this  power  eught  to  be  placed. 

The  legiflature  muft  be  confidered  as  the  fupreme  branch  of  the 
government.  Previoufly  to  their  pafling  any  aft,  they  muft  conGder 
nn  j  determine  whether  it  be  compatible  with  the  conftitulion.  Ecing 
the  fupreme  power,  and  bound  to  judge  with  refped  to  the  qncftion, 
in  the  firft  inllance  their  decifion  mud  be  final  and  conclufive.  It 
involves  the  moft  manifeft  abfurdity,  and  is  degrading  to  the  legifla- 
ture, to  admit  the  idea,  tiiat  the  judiciary  may  rejudge  the  fame 
naeftion  which  they  have  decided  ;  and  if  they  are  of  a  different 
opinion^  reverfe  the  law,  and  pronounce  it  to  be  a  nallit^/  It  is 
flb  elcuation  of  the  judiciary  over  the  heads  of  the  legiflature  ;  it 
vefls  tfhem  with  fupreme  power,  and  enables  them  to  repeal  all  the 
laws  and  defeat  all  the  meafures  of  the  government.  Whenever 
a  law  is  pafled  by  the  legiflature,  the  fad  bufincfs  of  the  courts  will 
be  to  decide  whether  it  be  conflitutional  and  valid.  The  lowed 
courts  muft  permit  the  queftion  to  be  fcrioufly  and  deliberately  agita* 
ted  before  them,  refpcfting  the  validity  of  the  law,  and  then  they 
muft  folcmnly  decide,  whether  an  aCTc  paflcd  by  the  fupreme  legifla- 
ture be  conflitutional  and  obligatory  on  the  people.  Indeed  the 
ncceflary  confcquence  is,  that  no  law  pafTcd  by  the  legiflature,  can 
be  deemed  binding,  till  it  has  received  the  fanction  of  the  fupreme 
judicidry,  and  has  been  decLircd  to  be  conftltntioiial.     The  lower 

courts 


OF  THE  LAWS  or  CONNECTICUT.  5J 

coarts  may  decide  diflereirtty,  and  the  oUigatiwB  to  obey  a  law 
may  be  uncertain,  tillibine  kidividoal  brings  the  quc^ion  before 
the  fupreme  tribunal  for  ultimate  dccifion.  Where  this  tribunal  is 
compofed  of  one  branch  of  the  legiflature,  perhaps  no  danger  ctwl  J 
arife,  bccaufe  they  m-iflhave  prcviouHy  in  their  legiflutivc  capacity, 
have  deckled  the  law  to  be  conftiUitional :  but  where  the  judiciary 
are  independent  of  the  people  and  the  leginature,  and  hold  their 
offices  by  an  appointment  of  the  fuprexnc  executive,  it  is  a  total 
proftration  of  the  government,  to  v^ft  tliem  with  a  power  of  decid- 
ing that  legijQativc  afts  are  null.  The  legiflature  wiU  lole  all 
wgardand  veneration  in  the  eye*  of  the  people,  when  the  loweil 
tribunals  of  judicature  are  permitted  to  cxercife  the  power  of  qucft- 
ioning  the  validity,  and  deciding  on  the  conftitutiontility  of  its 
•  afts— A  principle  fo  dangerous  to  the  rights  of  the  people,  and  fo 
derogatory  to  the  dignity  of  the  legiflature,  cannot  be  founded  in 
truth  and  reafon. 

All  thefe  inconveniences  are  avoided  by  placing  the  ultimate 
right  of  dccifion  in  the  fupreme  power  of  the  land.  The  Icgifla- 
ture  have  the  folc  power  of  making  laws.  The  judiciary,  have 
the  fole  power  of  expounding  them,  but  they  have  no  power  to  re- 
peal  them.  The  legiflature  are  not  under  the  controul  or  fiperin- 
tendence  of  the  judiciary— if  they  pais  laws  which  are  uncoiifil. 
totional,  they  are  reTponfible  to  tjic  people— who  may  in  the  couHe 
ofekaions  difmifs  them  from  office,  and  appoint  fuch  perrons  as 
will  repeal  fudi  unconftitutional  acb.  On  tliis  power  of  the  pco- 
pie  over  the  legiflature,  depends  tlieir  fecurity  againft  all  encHKich- 
ments^  and  not  on  the  vigilance  of  the  judiciary  department. 

Such  are  the  outlines  of  our  code  of  laws  :  in  addition  to  which 
we  have  a  fyfttm  of  equitable  rules,  to  moderate  and  fufren  the  ri- 
gor, and  fupply  the  dcfcttn  of  the  laws.  No  govenmient  can  (land 
«n  a  firm  bafis,  unlcis  the  laws  are  uniform  in  their  principles,  and 
univerJal  in  their  operation.  But  from  thefe  general  rules,  there 
may  be  fome  inflanccs,  where  individuals  may  in  particular  cafes, 
be  unable  to  obtain  coniplcat  juftice,  and  there  will  be  fome  cafes 
to  which  general  rules  will  not  extend.  This  points  out  tlic  ne- 
ctiSty  of  courts  of  cti'iity,   who  have  power  to  relieve  n^rainn:  the 
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indire^  afijufl  operation  of  general  laws,  and  to  furnKh  relief  iii  aU 
eaies,  wher^  the  ordinary  courfe  of  law  does  not  extend. 

To  purfue  our  enquiries  with  facility  and  perfpicuity,  it  is  ncccl- 
{ary  to  exhibit  a  general  plan  of  the  work. 

Government  is  inftituted  to  maintain  the  rights,  and  redrefs  the- 
wrongs  of  individuals.  We  fhall  therefore  in  the  firft  place  deli- 
neate the  form  of  the  government,  confiftlng  of  the  legiflative,  exe- 
cutive and  judicative  powers.  In  the  (econd  place  we  (hall  confider 
the  rights  of  perfbns,  which  will  be  divided  into  abfolute,  and  rela^ 
live  ;  abfolute,  belonging  to  them  as  individuals,  and  relative  a$ 
connedled  with  their  fellow-creatures. 

The  principal  of  thefe  rights  re fped  property,  wc  fliall  there- 
fore in  the  third  place,  define  the  fcveral  kinds  of  things,  and  their 
mode  of  conveyance.  Mankind,  when  fecure  in  the  enjoyment  of 
theft  rights,  are  in  a  (late  of  political  happinefs  ;  but  as  their  re- 
peated violation  calls  on  government,  for  a  conftant  exertion  to 
Tcdrefs  them,  it  is  neceflary  to  confider  in  the  fourth  place  what  afts 
amount  to  an  infra^liou  of  tliem,  fo  as  to  be  denominated  ^wrongs, 
and  the  modes  of  redrefs.  As  the  conducl  of  individuals,  not  only 
aiFedls  each  other,  but  concerns  the  peace,  and  good  order  of  go* 
vemmcnt,  we  fliall  in  the  fifth  place  confider  ihofe  anions,  which 
are  denominated  crimes,  hecaufc  they  difturb  the  peace,  internipt 
tlie  good  order,  and  endanger  the  exiftence  of  the  community.  To 
this  will  be  added  the  mode  of  pro(ccutlon,  and  the  various  kinds 
of  punifliments  for  each  offence.  From  the  general  operation  of 
nniverfal  laws,  fome  individuals  under  certain  circumftances,  may 
JufFer  injuftice,  as  an  indirc<fc,  collateral  confequence  of  them,  and 
It  cannot  be  expected  that  pofitive  laws  will  reach  every  poflible 
cafe,  and  redrefs  every  poflTible  injury.  We  (hall  therefore  in  the 
Cxth  place,  confider  the  powers  of  courts  of  equity,  inftituted, 
^nd  calculated,  to  fupply  the  dcfecls,  and  remedy  the  inconvenient 
cies  of  general  latrs. 
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Chapter    First. 

OF  THE  CONSTITUTION  OF  CONNECTICUT. 

X  HE  conftitution  of  this  (late,  is  a  reprcfcntattvc  republic.-* 
Some  vlfionary  theorifts,  have  pretended  that  we  have  no  confti- 
tution,  becaufe  it  has  not  been  reduced  to  writing,  and  ratified  bjr 
the  people.  It  is  therefore  ncccflary,  to  trace  the  conftitution  of 
our  government  to  its  origin,  for  the  purpofe  of  (hewing  its  exift- 
ence,  that  it  has  been  accepted  and  approved  of  by  the  people,  and 
is  well  known  and  precifely  bounded. 

Antecedent  to  the  fettlement  of  America,  the  king  of  England 
made  fundry  grants  of  territory  to  individuals.  Our  anccftors  pur- 
dialed  the  lands  in  the  limits  of  Connedicut,  of  the  grantees  of  the 
crown,  and  the  Indian  natives.  Embarking  in  the  cnterprife  with-* 
oat  the  royal  aid,  or  encouragement,  no  form  of  government  wa» 
prefcribed.  Too  remote  from  their  native  country  to  be  governed 
by  their  laws,  they  were  under  a  neceffity  of  framing  a  conftitution 
and  laws  for  themfelves.  In  this  refpcd,  they  were  in  a  ftate  of 
nature,  and  had  the  right,  as  well  as  the  power  of  purfuing  thofe 
liberal  ideas  of  civil  liberty,  which  had  impelled  them  to  under- 
take fbch  an  hazardous  enterprizc.  Withhi  the  limits  of  tlu\;  ftate, 
two  colonies,  fettled  about  the  fame  period. —  «  In  the  year  1635^ 
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a  number  of  pcrfons  from  MalTachufetts,  invited  by  the  fertillry  of 
the  land  adjoining  Conncclicut  River,  nnade  a  fettlemcnt  on  Its 
banks,  and  erccled  the  town  of  Hartford,  and  the  neighbourinor 
towns,  b  In  the  year  1637,  a  colony  from  England,  made  a  fet- 
tlemcnt at  New-Haven.  Sundry  towns  on  Connedicut  River,  and 
the  fettlcment  at  New-Haven,  were  \%ithout  the  jurifdidlion  of 
Maflachufetis,  or  any  government.  They  were  in  a  political  point 
of  view,  in  a  (late  of  nature,  and  had  a  right  to  eftablMh  fuch  form 
of  government  as  they  pleafed.  Senfible  of  the  advantages  of  fo- 
ciety,  and  the  necelfity  of  government,  they  at  each  fettlcment, 
agreed  upon  and  fubfcribed  certain  articles,  by  which  they  volunra* 
rily  entered  into  a  (late  of  fociety,  fonned  the  focial  compad,  and 
crcded  two  governments,  Counefticnt  and  New-Haven,  which  con- 
tinued fcparate,  till  their  union  by  the  royal  charter,  in  1662, 
Thefe  colonial  govenunents,  derived  their  authority  from  the  vo- 
luntary aflbciation  and  agreement  of  the  people,  and  we  have  here 
the  moft  Angular,  and  the  faircfl  example  of  the  operation  of  that 
natural  principle,  which  impels  mankind  to  unite  in  fociety.  Here 
the  focial  compact  was  made  and  entered  into,  in  the  moft  explicit 
manner.  Here  is  the  origin  of  a  government  upon  natural  prin- 
ciplcs. 

But  it  being  a  common  opinion,  that  new  difcovered  land  be- 
longed to  the  king,  whofe  fubjc£ls  had  difcovered  them,  and  that 
he  alone  had  the  right  and  the  power  to  eftablifh  legal  govern- 
ments, and  grant  the  title  to  the  lands,  the  colonies  of  Connecticut 
and  New-Haven,  made  application  to  Charles  the  fecond,  king  of 
Gi-eat-Britain  for  a  charter.  The  king  granted  them  a  liberal  an4 
cxtcnfive  charter,  dated,  April  i^d,  1662,  that  incorporated  both  co- 
lonies into  one,  by  the  name  of  Connefticut,  that  crcdcda  form  of 
government,  upon  the  fame  plan  they  had  before  voluntarily  adopt- 
ed, and  that  granted  them  a  title  to  the  territory  within  the  limits 
of  die  colony.  Tlic  application  of  the  people  for  this  charter,  and 
their  volunlaiy  acceptance  of  it,  gave  efficacy  to  tlic  government  it 
conftilalcd,  and  not  the  royal  fignature.  This  is  tlie  only  charter 
that  ever  was  granted  by  an  Englifli  monarch  to  tlic  people  of  Cou- 
ncdicut,  and  is  now  by  ftaiutc  the  bafis  of  pur  conftitution.     U 
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gtwmv:^  in  [gnrsc,  ^Ul.t^e  dec)af:»ti<tn  c^  Injependencf  diflalved 

Had  the  charter  of  Charles  IT.  beeo  confidered  as  the  bafis  oFthe 

'  ^ovemnent  ofConnedicut,  the  declaration  of  independence  which 

aonulied  it  woaldhave  placed  the  people  in  a  ftate  of  nature^  with 

the  privilege  of  erefting  fuch  a  form  of  government  as  they  thought 

eligible^     Indeed  no  form  of  government  could  have  been  valid,  un* 

leis  approved,  and  adopted  by  the  people  in  convention^  or  in  fome 

other  way.     It  is  alfo  unqueltionably  true,  tliat  in  coni^quence  of  the 

difiblution  ^  the  political  connection  with  Great-Britain,  the  pro* 

pie  of  this  Hate  had  a  right,  if  they  had  thought  proper,  to  have 

jtcftgrtpd  it,  to  have  met  in  CQny£;ition,  apd  ^abliihcd  a  JiSerent 

yfycffi  of  government.    Bot  at  the  declaration  of  independence^ 

.Itur  f^bje^  w^  confidered  in  a  diff(Rr90t  liglit.    The  authority  pf 

Ihc  gjiyveniqci^t  w;^  &ppQffd  to  have  prij^nat;ed  {rom  tlie  ailcnt  pf 

•j^  people, ^pd  never  tp  ^yebeep  dependent  on  tlie  royal  char- 

^^er.    Durmg  the  ^hole  period  of  the  cs^iAence  o(  the  cplo^iigl 

^gf^m«Ve:Bty  Co^^^icut   was  cotifidercd^   as  h;»v!ng  pnly  paid  a 

.ppa^iiul  alkgiance  to  ^he  3ritiih  crown^  for  thepgrpofeqf  re^i- 

jf|i^protpdiop,.9tndde&nce,  asapartof  (heSrici/h  empire:  b^t 

jdways  eaco'cifcd  Iqglfktiop  rcipcfting  all  the  internal  concerns  pf 

fbei;on^pi^ity^to  t)ie  exp^ufioD  of  »11  authority,  9.nd  controul  fro^n 

ttc  King,  ^ndpiirligniept,  as  much  as  ^n  independent  fl^te.    A(ts 

<)fpar1uunent  wi^re  tiot  dcemfd  biodipg  here,  and  the  aflent  of  t)ie 

.iLiog,  and  pfj-iiament,  w»i   not  n^gcBkry  to  give   elficacy  to 

jom  iUta(«s*    The  ncceOiry  conlequeRce  was  that  the  renuncia- 

tionof  allegiaace  to  the  Britiih  crown^  and  the  withdtawing  frgm 

the  Britiih  empire,  did  not  in  any  degree  aficd,  or  alter  the  conAi- 

tntioa  of  the  gQVermnent.    The  conftitution  which  originated  from 

the^people,  and  had  been  {va6iftd  upon,   continued  in  operation, 

•  after  the  .declaration  of  independence,  m  f he  lame  manner  as  before, 
and  was  equally  valid.  The  people  were  only  dilchargBd  from  a 
nominal  allegiance  to  the  BritUh  crown,  which  they  had  recogni- 
zod  for  the  purpofe  of  protection,  and  defence.    Theft  beings  ith. 

'4rawn  by  Great-  Britain,  and  war  made  upon  them,  they  had  a  rig»it 

*  ^  «««"  into  a  coafcderacywith  any  other  dates  hr  the  purpoft 
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of^mutiial  defence :  bat  their  internal  government  remained  unaT* 
tered,  and  the  fame.  The  general  afiemblj  "wfaich  convened  next 
after  the  declaration  of  independence,  proceeding  on  this  princi]rfe 
pafled  all  the  laws  that  were  neceflary  to  carry  into  eCeA^  itlw 
tonftitution  of  the  government  oa  the  ori^nal  bafis.  They  ratified^ 
and  confirmed  the  declaration  of  independence,  they  pafled  an  aft 
recognizing  the  ancient  form  of  government;  they  madefuch  alter- 
litions,  and  introduced  fuch  amendments,  as  the  change  of  circom- 
ftaQcea  required*  If  the  principles  before  (tated  are  true,  then  the 
condudof  the  legiflature  was  conftitntional,  aad  there  was  no  ne- 
ecflity  of  calliag  «  convention  of  the  people,  to  agree  on  the  form  cf, 
the  govemmeat* 

But  if  It  be  admitted  that  the  royal  charter  was*  the'  feUe  bafit 
of  the  colonial  government,  then  itmnft  be  acknowledged  that  the 

rdiff)lut!on  of  our  connedtion  with  Great-Britain,  annulled  the  con. 
ftitntion,  and  reverted  the  people  to  a  ftate  of  nature.    The  k- 

*  giffature  under  fuch  eircumfiances  had  no  power  to  aA  under  the 
former  conftitution,  and  their  afts  were  uncdbfUtutional,  having 
no  binding  authority  on  the  people.  But  admitting  this  toha¥e 
been  true  at  the  tioie,  yet  the  fubfequcnt  condud  of  the  people,  in 
aflenting  to,  approving  of,  and  acquiefcing  in  the  afts  of  the 
legiflature,  have  eftabliflicd,aud  rendered  them  valid,  and  binding, . 
and  given  them  all  the  force,  atid  authority  of  an  exprefs  contra^. 
For  there  is  no  particular  mode  pointed  out,  by  which  the  aflcntof 
the  people  to  any  panicukrfonn  of  government,  is  to  be  obtain* 
ed.  It  may  be  expreilcd  by  delegates  chofcn  for  that  purpofe,  te 
meet  in  convention,  or  it  may  be  implied  by  atacitacquiefcencp, 
and  approbation. 

Thus  when  ^e^ace  our  government  to  it*  origin,  we  find  it  te 
reft  upon  a  cou(|Itut)Qn,  which  was  the  volunury  contrad  of  tha 
people^  and  which  has  been  ratified,  coufirroed,  and  approved  by 
all  (licceedingages.  Ourtranfition  from  a  ftate  of  political  fub- 
je£^ionto  Great-Britain,  to  independence,  and  fovcreignty,  was  al- 
moft  imperceptible.  Tho  we  were  witnefles  to  a  moft  fingular 
revolution,  yet  we  experienced  no  commotions  among  the  people, 
aibd  no  convullion  in  our  domefti^  government.    Our  legiflature 

-was 
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-w^wver  interrupted  tntbeir  bofinris^  andth^y  proceeded  With 
the  &SDe  calnneft,  and  under  tlie  iaine  form  of  govrmment^  to«x- 
ert  their  powers,  to  repel  the  encroachments,  and  oppreffion  of 
Gnat-Britaio^  as  they  did  in  the  ordmary  aSiurs  of  legi&ation, 
irhen  tbey  acknowledged  hcrfupremacy. 

^  The  Oatnte  containing  anabftrad  and  decoration  of  thfc  righjs 
and  privileges  of  the  people,  and  fccuring  the  fame,  enafts,  that 
the  ancient  form  of  civil  government,  contained  in  the  chartrt  of 
Charles  the  (econd,  king  of  England,  and  adopted  by  the  people  ot 
this  ftate,  (hall  be  and  remain  the  civil  conftitntion,  under  thefole 
authority  of  the  people,  independent  of  any  king  or  prince  yvbaX-- 
•ever.  And  diis  republic  ihall  forever  be  and  remain,  a  free,  fove- 
rciga  and  indcpendeot  ftate,  by  the  name  of  the  Suu  of  Coo- 
neaicut.  9y  thb  ftatute,  the  people  are  ezpre(sly  cottfidered  to 
he  the  mgn  and  fountain  of  power.  All  government  is  derived 
from  them,  and  is  tol>e  direded  only  to  the  promotion  of  their 
welfare.  No  individual  is  elevated  high  in  rank  above  the  reft, 
hy  the  fplendor  ofitides  and  enfigns  of  royalty,  in  whole  majefty  is 
placed  the  power  of  government ;  hut  this.powerJs  vefied  m  th« 
sajefty  of  the  people. 

The  peopk  poflefs  aH  the  power  that  can  iTafely'be  vdftcd  in 
them  in  their  colledive  capacity,  and  all  tliat  is  neceffiiry  to  guard 
and  fccure  their  rights.  They  cled  the  fupreme,  fovcreign  au- 
thority of  the  government.  The  frequent  opportunities  of  difplac- 
ing .their  rulers,  by  annual  elections,  give  them  a  mod  effedual  re- 
-firaintnpoM  their  condud,  and  fix  the  finueit  barrier  of -their  libera 
ties. 

The  powers  of  governtnetlt  arfe  lodged  in  three  bodies-^Bie 
legiflative,  the  executive,  and  the  jodicative.  The^le^flaturels 
tompofed  of  two  branches,  the  governor,  the^lteutCHUtt-govemoc, 
and  the  twelve  afliftants,  eleded  annafiUy  hy  the  people,  and  cal- 
led the  council.  The  reprefent^t! ves  from  the  feveral  towlis,<:ho- 
icn  twice  a  year,  and  called -the  bode  of  reprefcntdtivvaB.  Tlicfc 
two  branches  are  called  the  general  aflembly  ot  court  ;  they  con- 
vene twice  a  year  ;  they  hpld  tlieir  deliberations  indilfercnt  apai^. 

"mw^j  and  no  ad  is  valid  withgcrt  the  concarrence  of  both.    ThcV 

la  ar^  , 
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are  cmpTiaticany  called  the  fdpretiie  iptjti^et  df  govtrnmtikt,  Tttrfjf 
can  enlarge,  dimirtlfh  and  corrmwd  the  jtirifflkHwi  amd  aathorkjr 
of  tlic  other  powe^  ;  they  <:iao  make  and  ttpeal  hws  i  tliey  a|>. 
point  th^  civil  and  militaty  ofKcefS^  aild  can  do  all  tbt  ads  oF  a: 
^vereign  independent  (Ut^. 

Hhe  executive  power  is  lodged  In  the  hands  rf  the  govemar, 
who  is  dKBnguiflied  as  the  fuptetne  execotlvc  magi(lrat<  ;  tb^  go«* 
vernor  and  council,  the  treaiurer^  the  coitiplrolleir  and  the  fecrettcrj. 

The  jiidicdltive  power,  is  veiled  in  the  governor,  the  lieutcffiant 
governor,  and  tkeccitncil,  whonre  denftrolnated  the  fixpreme  court. 
of  erfiM,  Add  are  the  dernier  reibrt  in  ail  matters  of  law  ;  and  the 
fyptAc^  coMt  cmCxttktg  aS  five  judges  appointed  by  the  general 
dktMy,  tad  whofe  joriffiaion  extends  through  the  ftate, 

Thefe  may  be  conlldered  as  the  Supreme  powers  of  the  govern- 
ment. Their  authority  is  general^  extending  to  every  part  of  thcf 
republic,  and  relating  to  the  whole  coUedlve  body,  as  one  great 
^.corporation.  But  as  a  ftate,  comprehending  fo  large  an  extent  of 
territory^  cannot  be  governed  and  regulated  like  a  fmalt  republic^ 
it  has  been  foapd  neceflary  to  make  fundry  divtfions  and  (bb^divlfi- 
0ttS|f0r  the  put^oTe  of  facilitating  ^nd  expediting  the  diftribution 
of  law  and  juftice,  to  every  individnal,  and  through  every  fmrt  of 
tlie  (hte.  Oh  this  account  the  ftate  has  been  divided  into  counties, 
]n-obate  diftrifts,  towns  and  fociedes.  This  has  opened  the  door 
ftt  the  cftabliflimcnt  of  fabordinate  oiScers,  whofe  power  is  c«r^ 
fltied  to  the  feveral  divifions  for  which  they  are  appointed. 

The  fubordinatc  officers  in  the  executive  department  arc  the  flier*- 
Iff,  who  is  appomtcd  by  the  governor  and  coancH,  whefc  doty  it  is 
to  preferve  the  peace  of  the  county,  Juftices  of  the  peace,  appoint 
ted  by  die  general  aflembly  in  the  fereral  towns,  to  prelerve  t\t 
peace  ef  die  county,  but  thdr  authority  is  cldefly  of  a  jndksal  na« 
tore. 

The  fubordinatc  judicative  power,  confifts  of  feveral  courts  of 

inferior  and   local  juriiclidion.    The  courts  of  common  pleas  in 

each  county  ;  courts  of  probate  in  each  diftri£fc,  and  juftices  of  ins 

peace  in  every  town,  who  hav^*  jurliUjdion  Unougli  the  county. 

Towns 
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Towttf  are  confidef etl  in  ^tienatatt  of  06tporMfM§i  tlMir  yoweis 
rdMbte  dnfe  df  apcffeuttmisDHt  cfemucirtey.  Tk*  falNAicsiitt  iisT* 
a  rigtktto  atfleffibk  togedier,  €ttcj  poftfs  a  fmsll'  distre  of  fogifttuttf 
authority,  tfaey  have  a  right  to  pals  votes  refpeding  the  inferMl  at 
fairs  of  tha  town,  under  certain  reftri^ions  and  Innitatlons,  they  ap- 
point proper  officers  to  manage  the  concerns  of  the  town.  Thdb 
corporations  are  an  imfortant  branch  of  the  ezeautive,  and  are  cal- 
culated to  regelate  thofe  minute  and  fnbordinate  concerns  of  th^ 
pcopley  which  cavMC  be  reached  in  very  large  corporations. 

Sddet&es  are  kiftitafted  for  religiotts,  or  eccfeftaflScd  parpofb^, 
and  are  vefled  wtth  the  power  of  appointing  pt&per  iittcen,  atd 
Ibpportbg  pobfic  woHhip. 

Thefe  are  the  civil  powers  of  the  fiate,  but  aas^mldnd  are  ex- 
paM  t»  lirei^  invafioBa,  and  internal  inTufrtdiont ;  and  are 
CaABeuBset  obliged  to  deftnd  thdr  fives,  and  fortunes,  by  amis,  a 
vnlxtary  power  binftkuted  Cnr  that  purpoTo.  This  power  is  Tub- 
er^mita  t»  the  civile  and  confifts  of  the  dtiaeM  within  certain  a- 
gea  and  deftriptMa.  The  governor  is  captain  general,  or  com- 
naodcr  in  chief,  the  liTeutenant  governor  is  lieutenant  general,  and 
there  is  a  proper  gradation  of  officers  thro  every  fiibordmate 
rank.  "Chi  the  ftrength  and  bravery  of  dris  milHia,  the  uhiituttf 
Cde^^  df  ilie  republic  depeni!s  when  die  appeal  is  tor  afn». 

Snchare  the  ootlines  of  oar  conftitution,  and  form  of  govern- 
•wnc.  The  minuter  braocbes,  and  fubdivifions,  will  be  folly  con* 
idcvad,  when  we  come  to  treat  of  thcfe  fubje^ts  b  detail. 

Tfce  nfthiate  dbjeft,  ttii  fcopeof  the cooftiiation,  arethcfeftty, 
and  happineft  of  the  people,  by  the  fecnrity,  and  pr^cfvationy  oS 
poBticat  liberty.  It  has  therefore  been  enafted  by  ftacute,  that  m» 
iiaA's  Ii{e  (hoM  be  taken  away ;  no  man's  honor,  or  good  nacae 
fiiall  be  ftalned  ;  to  man's  perfon  fhall  be  arrefted,  reftramed,  ba»- 
iihed^dtfinemhered,  or  any  ways  punifhed  ;  no  Man  ihafi  be  dcF* 
prived  of  his  wife,  or  children  ;  nomart's  gorods  or  eftate  AmiII  be  ta-, 
ten  away  from  him,  nor  any  way  s  indamaged,undcr  the  color  of  law, 
or  countenance  of  authority^  unlefs  clearly  warranted  by  tfie  laws  of 
thelaadte  This  may  be  called  the  great  charter  of  the  people,  and  is 

an 
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tA  tinple  declaration,  and  bill  of  rights.  In  the  coorfe  of  our  en. 
quirics  we  (hall  find  that  fufficient  provifton  has  been  made  for  their 
fccurity,  and  legal  remedies  devifed  to  furniih  redreis  when  they 
are  iufradcd, 

A  queftion  of  importance  has  been  agitated  relpefiing  the  pow- 
er of  a  legiflature^  to  alter  the  ccnftitution  of  a  flat e.  But  it  it 
generally  agreed,  that  where  a  conftitution  has  been  framed  by  the 
people  at  large,  by  convention  appointed  for  that  purpole,  or  by 
t!ie  tacit  agreement  of  the  people,  that  no  legiflature  has  the  pow- 
er to  alter  it^  and  that  the  right  reds  in  the  people  alone.  This 
is  a  prudent  precaution  againft  any  attempts  in  the  legiflature,  to 
extend  their  authority,  and  eftablKh  defpotifm.  It  however  re- 
tards the  progreflive  improvement  of  government,  by  rendering 
neceflary  a  recurrence  to  the  people,  to  introduce  every  amend- 
ment, which'  experience  may  prove  to  be  expedient.'  A  conftitu- 
tion therefore  that  is  unalterable  by  the  legiflature,  fliould  contain 
nothing  but  the  outlines  of  the  government,  and  leave  it  to  the  le- 
giflature to  fiH  up  the  minuter  parts,  which  will  always  authorifie 
diem  to  vary  it  according  to  the  progrefs  of  improvement. 

The  conftitution  of  the  ftate  of  Connedlicut  is  unalterable  by 
the  Ic^lature  in  every  refped;,  that  is  nece{Iar}'to  its  prciervacioxi, 
and  at  the  fame  time  permits  the  legiflature  to  make  alterations, 
wherever  improvements  can  be  introduced.  It  is  unalterstble  in 
tliefe  refijefts,  that  it  cannot  be  changed  from  a  reprefentativc 
republic  ;  that  the  people  cannot  be  deprived  of  the  rights  of  aA 
annual  ele^ion  of  one  branch  of  the  legiflature,  and  t>fafemi*aiinoal 
eledion  of  the  other  :  that  the  number  of  reprefentatives  cannot 
be  leflened  ;  that  the  le^flative  power  cannot  be  exercikd,  but  in  the 
two  branches ;  that  two  ailcmblies  muftbe  holden  aimually.  Wlule 
tbefe  principles  are  adhered  to,  there  is  not  the  remoteft  danger, 
that  the  government  will  verge  to  r^  ranny.  But  in  the  executive 
and  judicative  departments,  and  perhaps,  in  alnjoft  every  other 
jrefped,  not  enumerated,  the  legiflature  have  from  time  to  time, 
the  power  of  making  fuch  alterations,  as  wifdpm  nuy  didate  and 
the  happinefs  of  the  people  require. 

*'  ■  —  ■■'    ■     >■■■ 
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Chapter  Sbcoup* 

Ot  THE  LEGISLATIVE  POWER. 

X  H£  le^flative  power  is  lodged  in  the  General  Aficmbly^  which 
ii  compoTed  of  two  branches^  called  the  Governor  and  Council ;  and 
the  Houle  of  Reprefentatives.  To  treat  of  ihh  {ubjed  wUh  clet^r^ 
ne&,  I  £hall  difirthote  it  under  the  following  heads.  Firft,  to  con* 
iider  each  branch  diftindlj,  with  their  peculiar  and  feparate  rules» 
«nd  coftoms.  Secondly^  the  mode  of  elcdion^  with  the  qnalificati- 
ons  of  eleclorSy  and  elected.  Thirdly,  the  privileges  of  the  niem« 
kers  of  ailenibly.  Fonrthly,  the  time,  place,  and  manner  of  their 
meeting.  Fifthly,  their  power  and  jarifdiftion,  with  tlieir  rales 
•od  cnlloms.  Sixthly,  their  method  of  making  ftatates,  and  pro* 
ceeding  in  private  matters.  Seventhly,  their  adjournment^  and 
diflblution. 

L  I  am  to  consider  each  branch  diftindly  with  their  peculiar 
rules  and  caftoms — and  J 

f.  Of  (he  Council,  which  confifts  of  the  governor,  the  lieute* 
nant-govemor,  and  twelve  affidants.  The  governor  is  eleftcd 
annoaliy  by  the  freemen.  He  does  not  conftitute  a  diftindl  branch, 
liaviag  a  negative  upon  the  other  two,  as  in  (bme  dates  ;  but  he  i« 
a  member  of  one  branch  ;  he  is  conddered  the  higbefi  official  clia* 
Timber  in  the  ftate,  he  prefides  in  the  council,  he  has  the  power  of 
roting  in  all  matters,  and  where  tliere  Is  an  equi-votc,  hp  has  a 
double  vote,  or  calling  voice.  The  lieutenant-governor,  lits  in 
the  council  with  the  right  of  voting,  and  in  ca^  of  the  deaths 
«r  abfence  of  the  governor,  he  prefides,  with  the  right  of  a  cadin^r 
f  oice,  in  cafe  of  aji  equi-vote.  The  twelve  councillors,  or  afUnonts, 
sre  annually  eleded  by  the  freemen,  tliey  fit  in  the  fame  apartment 
with  the  governor,  and  lieutenant-governor,  and  no  z€t  can  pais 
fcut  by  the  major  vote.  The  governor  and  lieutenant-governor,  or 
jriifaer  of  them,  with  Sol  affiftants,  eonflitute  a  fufficient  number  to 
tranfiid  bufinefs.  If  the  places  of  tlie  governor  and  lieotenanr-go- 
vemor  be  ^ucant,  or  they  be  abfent,  the  fenior  councillor  prefides, 
wbe  with  fix  affiftants  are  authorifed  to  proceed  in  bufinefs.  They 
inoft  take  the  oath  to  fupport  the  conftltuiion  of  tht  United  States, 
and  the  oaths  mrefcribed  by  (la^te. 

The 
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1.    /  The  Kotlfe  of  Ri$!Rrfi:iiwiv«s  ^  ^ onqpofed  of  rcprcfentt* 
tUcs,  eleded  by  the  freemen  of  the  leveral  towns  in  the  fiate« 
The  freemen  of  e»ch  town  have  a  rigjit  to  cleft  one,  or  two  rqpjrc- 
fxf^nx;ttivfs,  to  iffirffyia  tbnn  ia  e«^  gwiwral  ^ifembly,  tfiat  i# 
Aiciden.    They  n^Bot  iu  ft  ftpw?tfe  *i»raawit  fr«n  ijic  coDficil. 
forty  jiiieinliers  muft  com^ne  h^re  tb^y  c«&  proceeitobMSnci^ 
They  choofe  a  fpcfJf»r,  wfep  i^cfidci  in  U^  boufe,  wi^h  tfee  privi- 
lege of  A  aiftifig  voipc  when  ?n  oqpji*  vote  Jiappens.    T^  cb^ofc  ft 
4l€rH  wjiwiefwpn;^  wd  wl)ofe.4uty  i«  to  make  proper  aatrks  of  ail 
their  ioiT\gi,  mi  %r^^%  XQ  t}|e  ptfaer  lioufe  M  bJIU,  ;uidpetjt^mff 
ihlt  Qv^htto  be  tranfmit(cd.    Themenibcrfi  muft  t^k^  the  Q$L|h  tp 
.(upport  the  copflitotion^  and  the  path  pf  rn^r^eotg^iv^s  prefcr4b.fd 
hy  ftatwte.    When  the  hpofc  w  tbtt*  &>rme4>  Uwy  bi^come  voft^ 
•with  certain  powers  »r)d  prerogatives,  indcpendoitpf  ^yiaperjpf. 
Their  decifions  and  determinations  are  examinable  ip  no  ^er 
court .    They  may  punifh  their  members  for  mifcondad,  before  the 
houfe,  by  paffing  a  vote  of  ccnfure  ;  by  a  reprimand  of  the  fpeaker, 
by  commitment  for  contempt,  or  by  expul&on.  They  may  examine, 
hear,  and  determine  any  difference  that  fhall  arife  about  the  eledlon 
of  any  of  their  members,  and  may  determine  who  is,  and  who  is  not 
ele&ed.  Theytnay  examine  the  qualifications  of  the  members,  and 
if  a:]y  perfons  arc  returned,  who  are  not  freemen,  or  who  have  ob» 
lained  their  election  by  bribery  s^id  corruption,  contrary  to  the 
ftatute  law,  they  may  expel  them.     They  can  never  cjcpel  a  mem- 
ber for  any  acl-  done  previoufly  to  his  cledion,  unlefs  it  be  a  crhpc 
that  rendered  him  ineligible.     If  a  man  after  his  eledion  commit  a 
crime  that  difqnalifies  him  to  be  eleded,  there  is  a  propriety,  thtt 
itlie  houfe  {hould  have  the  power  to  expel  him.    Tliey  have  no 
power  to  .examine,  or  cenfure  a  perfou  for  condud    before  his 
dedion,  that  did  not  difqualify  him  to  be  elefted.     The  people 
have  a  righjt  to  bfc  reprefented  by  any  perfcn  not  exprefsly  exfclu* 
ded  by  law  ;  and  the  houfe  of  reprefentatives,  cannot  judge  r^- 
peftlng  the  propriety  rf  their  choice,  nor  throw  a  ftigma  uppn  the 
jrharafter  of  the  perfon  elected.      The  whole  power  of  expulfion  is 
confined  to  three  cafes,  miicondudt  in  die  houfe,  or  the  comi^ilion  of 
rrimes  that  render  the  perfon  ineligible,  or  bribery  and  corruption 
)fk  obtaining  the  plc&iojk.    In  tlicir  dec  ifions  the^  are  ])ound  %o,  con- 

/  SUtlHfS  ^fp 
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tortA  to  the  la#s  10  being,  llie  hdufd  have  certain  (lahditlg  rulel 
tend  onlert,  which  are  read  at  di<S  opening  of  everjr  feflion  of  afTem^ 
1>Iy,  that  are  calculated  to  introduce  regularity  in  proceedings  dc* 
Carum  in  debate^  and  to  fuppdrt  the  dignit  j  of  the  houfe* 

It.    Of  th^  Diode  of  eleaion^  and  the  Qualifications  of  eledori 
kod  eka^,  and/ 

1 .  I  (kali  confUer  the  mode  dt  eleaioti.  Wn  bulineis  is  coil- 
duded  in  the  nleetirig  of  the  freemen,  in  the  feveral  town^  in  the 
ftate,  annually  Jn  April  and  September.  The  condabtes  of  the  town 
Warn  the  meeciiigSy  and  the  votes  are  to  be  taken  by  an  afliflant  oi^ 
juftice  of  the  peace,  if  any  arc  prefeiit,  other  wife  by  the  conflables  • 
but  the  pfadice  is  in  Ionic  towns  for  tli^  civil  authority  to  take  the 
Votes,  aiid  in  fomc  toWns  tht  clonftablea.  In  thd  meetings  held  in, 
the  Several  towns  in  the  Rate,  on  the  Mdnday  next  following  the 
firft  Tucfday  in  April,  the  freenieri  make  choice  of  the  governor^ 
tad  Ueutetiant-goverrtor,  iil  the  following  manner.  Every  frcemarl 
Writes  on  a  piece  of  papet*,  the  name  of  the  perfort  for  whom  he 
Votes^  and  the  {ante  pfe{ents  td  the  prefidmg  authority,  who,  on 
fecciving  th^  lattie,  (hall  iti  the  prefdnce  of  the  freemen  feal  them  up, 
hnd  tbereotl  Wf  ite  the  nam^  of  the  toWrt  arid  rotes  for  the  govern* 
Hr,  and  in  like  manlier  for  the  lieutettant-govei-rioi*.  The  prefiding 
imtfaority  0iall  eithet  by  themfelves,  or  the  reprefentatives  of  the 
iowiii  convejr  theiii  to  Hartford,  and  at  the  eledion  deliver  them 
td  iho/k  peribna  who  m'e  appointed  by  the  general  aHembly  a 
mnkmnttee  to  receive^  fort  and  count  faid  votes.  The  general 
court  of  eledion  is  holden  iit  Hartford  on  the  fecorid  Thurf* 
day  of  May  annually,  and  the  perlbns  whd  have  a  majority  o^ 
votes,are^eclared  to  be  elected  governor,  and  lieutedant- governor  t 
imt  itx  cafo  there  be  not  a  majority  of  votes  in  favour  of  any  perfon^ 
then  there  is  no  eledtion  by  the  freemen,  and  they  are  to  bt  chofeu 
by  the  aflembly. 

^  The  afliftaiits   are  clioleri  iri  the    following  lil^iiner.    At 

the  freemen's  meeting  in  the  feVeral  towns  ill  the  ftate,  lioldea 

annually   on  the  third    Monday   of  Septembel-,  evefy  frtcroaa 

may  give  ui  hU  vote  for  twenty  perfons,  their  names  being  fairly 

Vol.  I.  K  written 
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written  en  a  piece  of  paper,  whom  he  jud^s  qualified  to  Rao  J  is 
nomination  for  ek^oa,  the  May  enfiiing,  which  he  fhall  pre&nt 
to  the  civU  authority,  or  condablea  pre&nt  :  who  fiiall  enter  tht 
names  of  the  per(bns  voted  for,  with  the  nundier  of  their  votes^  9 
copy  of  wliich  they  (hall  fend  iealcd  up,  to  the  gieneral  ailembly  at 
New-Haven,  hotden  on  the  feconS  ThuH3ay  of  O^ober,by  the  re- 
prefentatives  of  the  town.  At  which  aiTembly  the  votes  Ihall  be 
compared,  and  the  twenty  perfons  who  have  the  greateft  number  of 
votes,  {hall  be  the  perfons  whole  names  ihatl  be  returned  to  the  fe- 
veral  towns,  as  (landing  in  nomination  for  the  next  eledion  ;  out  of 
which  number  the  twelve  afiiflants  fhall  be  chofen.  At  the  free- 
men's meeting,  holden  in  May  as  before  mentioned,  every  freeman 
has  a  right  to  vote  for  twelve  of  the  perfons  nominated  to  be  affift- 
ants,  in  the  following  manner.  The  prefiding  authority  are  to  be- 
gin with  the  perfon  who  ftands  firft  in  nomination,  and  the  free- 
men are  to  bring  in  their  votes  *  en  a  written  piece  of  paper  to 
them  who  (hall  feal  them  up,  and  write  thereon  the  names  of  the 
perfons  voted  for.  Each  freeman  having  a  right  to  vote  for  twelve 
of  faid  perfons.  Thefe  votes  are  to  be  tranfinittcd  to  Hartford,  in  the 
fame  manner  as  votes  for  the  governor  ;  and  tlie  twelve  perfons 
who  fhall  have  the  greatefl  number  of  votea,  fhall  be  declared  to 
be  eleded  afCflants  for  the  enfuing  year. 

The  reprefentatives  are  chofen  twice  a  year,  at  each  of  the 

freemen's  meetings  above  mentioned.  Each  town  has  a  conflitation- 

«1  rij^t  to  fend  one  or  two,  as  they  think  proper,  excepting  fome 

towns  which  have  been  incorporated  fince  the  revolution,  that  arc 

reflriAed  to  one  reprefentati  ve.    The  method  is  for  every  freeman 

to  give  his  vote  to  the  prefiding  authority,  by  prefenting  the  name 

-of  the  perfon  he  votes  for,  written  on  a  piece  of  paper,  and  the 

perfon  who  has  a  majority  (^  votes  is  declared  to  be  eledled. 

The 

•  It  it  not  neccfltry  that  the  name  of  the  perfon  voted  for,  fhould  be  wHt- 
ten  on  the  paper,  but  that  there  Oionld  be  fom«  wpting  on  the  paper,  for  if 
It  be  blank,  ii  will  rot  be  counted.  Thij  provifjon  is  faid  to  haTe  bttn  made 
for  this  pnrpofc  :  If  any  perfon  in  nomination  Qiould  he  in  a  freemen's  mee- 
ting, and  any  freeman  O.ould  not  incline  to  vote  for  him,  and  at  the  fame 
time  was  unwHIinghc  Oionld  know  it,  he  might  give  int  blank,  and  it  cool* 
not  then  be  kno*n  whether  he  voted  for  bim,or  not.  This  was  intended  to 
give  the  freemen  a  chance  to  vote  according  to  ihcrir  opinions,  wilboui  being 
tiatledi  or  ovcmwcd  by  men  in  office. 
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h  Tkepewf,  proTperity,  and  fecurity  of  a  reiiublicatt  gorern- 
aieoc  depend  on  the  Ikiraeft  and  freedom  of  cle^ioos.  Where 
thcfe  are  contFouled  by  undue  influence  ;  and  bribery,  and  comip- 
tkm  prevail,  the  conftitution  is  hi  danger  of  being  fobverted.  On 
thb  principle^  oor  hwB  have  wifely  guarded  againil  them,  by 
flsiading— that  no  perfbn  ihall  offer  to  another,  any  written  fote 
for  any  member  of  the  legiflature,  tudelk  firft  re^ueftcd,  upon  pe» 
iialty  of  forty  (hiUings^  and  tliat  no  perfon  (hall  o£Fer  or  accept  any 
reward  diredlj  or  indi redly,  for  voting  or  not  voting,  for  any 
member  of  the  legiflature,  on  penalty  of  five  pounds,  and  on  con* 
vidion  of  a  (econd  offence,  to  be  punifhcd  by  disfranchiiemenf 
And  that  (uch  perfon  as  (hall  be  eleded  by  fuch  illegal  pradi. 
ces,  fhati  be  incapable  of  (erving  in  fuch  aflenibly,  uulefs  he  can 
facisfy  them  that  it  was  done  without  his  privity,  and  that  he 
had  not  dircdly  or  indiredly  any  concern  therein. 

Bot  thefe  laws  are  a  feeble  barrier  agaiaft  the  influence  of 
tffibery  and  the  arts  of  intrigue,  in  coraparifon  wkh  tliac  which  it 
derived  from  die  opinioB  and  the  virtue  of  the  people.  In  almoft 
everj  country  idiere  thepeofie  have  poflefled  the  right  of  eledioi^ 
bribery  and  corruption  have  been  introduced,  and  ele&ioneeriog 
has  prevailed.  The  candidates  ^pear  publickly,  and  (olicic  die 
votes  of  theeledors.  In  England,  months  are  fpeat  in  canvafling 
towns  and  counties,  the  bafefl  arts  of  intrigue  are  pradifed,  the 
country  becomes  a  ^ene  of  riot  and  dillipation,  and  thoufsmds  are 
expended  in  procuring  an  eledion.  kithe  neighbouring  Rates 
it  is  not  onconnnon  for  perfons  to  fet  diemHUves  up  for  candidates, 
and  call  on  their  friends  for  their  votes  anfl  >>nflaence. 

The  corroprion  and  di(brder  ufually  attendant  on  .pqpuiar  eled* 
ions,  have  not  wAy  difgraccd  the  peo^,  but  liave  brought  an 
odiuBi  on  reprefrnlntive  governments,  and  liave  given  too  much 
oiloor  to  an  opinion,  that  the  people  are  unworthy  that  ineltimable 
privilege  which  they  are  fo  willing  to  abufe,  and  are  fo  ea(ily  in- 
duced to  betray .  k  is  therefore  eflential  to  the  fecnrity  of  a  repre- 
lentative  government,  that  we  not  only  ^ure  to  the  people  the 
rights  of  eledion,  but  that  we  alfo  infpire  them  with  proper  fenti* 
mentstocxercile  it  for  their  own  happinefs  and  welfare. 

K    2  In 
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In  this  ftate,  no  ioftance  has  ever  been  known  where  a  perlbv 
)ias  appeared  as  a  public  candidate,  and  folicited  the  fuflrages  of 
the  freemen^  for  a  place  in  the  le^lature.  Should  any  perfon  have 
the  effrontery  or  folly  to  make  fiich  an  attempt,  he  may  beaflured 
of  meeting  v^xth  the  general  contempt^  and  indignation  of  the  people, 
•and  of  throwing  an  bfiiperable  bar  in  the  way  of  attaining  thf 
objed  of  bis  purfuit, 

Thcfe  nice  and  delicate  feelings  of  the  people  relpefting  elcTcl- 
oiis,  conftitQte  the  firmed  bulwark  of  our  excellent  conftitution.  It  is 
afentiment  that  ought  to  be  engjraved  on  the  hearts  of  every  Individ* 
ual,  tliat  it  is  their  indifpenfible  duty  to  con&r  their  fu(Frages  on 
the  moft  worthy  and  refpedable  chara^ers  in  the  community, 
and  that  the  man  who  is  guilty  of  the  bafe  arts  of  intriguing,  and 
eledioneering,  is  ovwortby  the  confidence  of  the  people,  and 
unfit  for  an  office  in  the  government.  Every  candidate  for  public 
honors^  ought  to  have  this  (entiment  indelibly  impreffed  on  his 
heart,  that  the  obtaining  of  an  ofGce  by  the  bafe  arts  of  intrigue 
'find  elefciooeering  is  a  perlbnal  difgrace  :  and  that  there  is  no 
true  glory,  in  an  elevation  to  the  moft  imporunt  Ration,  in  a  go* 
vemment,  unlefs  the  fuSrages  of  the  people  can  be  conCdered  aji 
a  voluntary  tribute  of  refpeft  to  acknowledged  merits  and  praif6« 
l^orthy  cohdu^. 

The  freedom  of  our  eleAions  is  ftrongly  fupported  by  their  fre- 
quency, and  the  number  of  the  reprefentatives.  No  perfon  will 
find  his  account  in  taking  much  pains  for  eledions,  which  fo  fre- 
quently happen,  when  the  large  number  of  the  legidature  diminiib 
the  perfonal  influence  and  importance  of  each  individual,  to  a  narrow 
compafs.  Great  has  been  the  rage  for  fometime  paft  of  leileuing  the 
reprefenution,  to  fave  expcnfe  and  expedite  bufmefs.  Experience 
Will  demonftrate  that  the  prefent  large  houfe  of  reprefenta- 
tives^ difpatch  public  bufmefs  with  more  celerity,  than  fmaller  bo- 
dies, and  there  is  nodonbt,  but  thtit  a  diminution  of  their  num- 
ber would  foon  lead  the  Mray  to  an  augmentation  of  tlieir  trifling 
wages,  (b  that  no  (aving  of  expence  would  be  obtained.  While  no 
inconvenience  is  experienced,  why  (hould  the  reprefentation  be 
JefleAcd,  whkb  would  deprive  a  number  of  perfons  of  the  opportUK 
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flily  oFobouniDg  that  information,  coocerning  public  affkirs,  by 
anendiiig  the  general  aflembly^  which  enlarges  their  own  minds, 
«Dd  enables  rbemto  difleminate  political  knowledge  among  the 
people. 

3.    I  am  to  confider  the  qualifications  of  the  eledors,  f  whb 
fltuft  be  freemen,  and  for  that  purpofe  muft  be  inhabitants  of  fimfO 
town,  of  twenty  one  years  of  age,  poflefs  a  freehold  eftate  to  the 
value  of  forty  (hillings  per  year,  or  fony  pounds  perfonal  eftate  in 
the  lift,  in  that  year  wherein  they  defire  to  he  admitted,  or  poflefi 
fiich  eftate,  and  be  excufcd  frcoi  putting  it  imo  the  lift,  and  be  of 
quiet  and  peaceable  behaviour,  and  civil  converfadon.    Such  per- 
fonsmay  apply  to  the  feledhnen  of  the  town,  where  they  belong 
and  on  procuring  a  certificate  from  the  major  part,  that  they  are 
qualified,  any  afliftant  or  juftice  of  the  peace,  is  empowered  to  a4- 
minifter  the  oath  in  open  freemen's  meeting,  legally  aflembled,  and 
their  names  are  to  be  enrolled  in  the  office  of  the  town  clerk.    Eve- 
ry |iet{bn  while  he  continues  a  freeman,  has  a  right  to  vote  for 
«very  public  officer,  and  continues  a  freeman,  notwitbftanding  any 
redudion  in  point  of  property  :  but  for  fcandalous  behaviour  and 
infamoos  ofiences,  the  fuperior  court  may  disfranchife  him,  and  on 
reformation,  may  reftore  him.    The  fclcftmen  are  liable  to  a  pe^ 
nalty  of  three  pounds  fix  fhillings,  for  making  a  falfc  certificate, 
but  if  a  perfon  is  admitted  a  freeman  on  fiich  falfe  certificate,  he  is 
pot  disfranchifed  by  a  convidion  of  the  feledmen.    A  queftion  lias 
been  ftartcd,  refpefcing  the  juftice  of  excluding  a  perfon  from  the 
rights  of  a  freeman,  on  account  of  his  poverty.     It  is  faid  that  no 
perfon  ought  to  be  admitted  to  vote  for  the  rulers,  unlefs  his  cir- 
cumftances  in  life,  raife  him  above  the  danger  of  being  influenced 
by  tlic  power  of  bribery  and  the  arts  of  intrigue.  Perhaps,  proper- 
ty is  not  the  moft  effedual  (afeguard  againft  corruption,  and  that 
fiiimeis  of  charafter,  would  afford  a  jufter  rule  of  difcriminatioo, 
than  the  quantum  of  property.    But  in  this  ftate,  of  fo  little  va» 
lue  is  the  eftate  requifite  to  qualify  a  perfon  to  be  a  freeman,  tfaac 
no  inconvenience  has  been  experienced  by  it. 

3.    Of  the  qualifications  of  perfons  to  be  eledled  members  of  tfal^ 
Irgiilature.    k  Every  freeman  is  eligible  of  common  right,  except- 
ing 
i  Sututcsy  8S.  k  lbi<L 
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iDgthofe^who  hold  ccrtian  offices  which  arc  deemed  iocomp^fllle 
with  feats  in  the  legiflature,  and  have  been  exprefelj  excluded  by 
ftatutc.  /  Tkcfcarc  judges  of  the  fuperior  court,  «  andtbof^ol^ 
ficcrs  under  Congrcfs,  who  are  excluded  from  feats  m  the  legifla- 
tarc  of  the  United  States.  No  fiatute  has  pointed  out  a  crime 
whkh  dllqualifies  a  freeman  to  be  cleAed  into  either  branch  of  the 
legiflature.  Noftatntc  autfaorifes  the  cxpulfion  of  a  reprcfcntativc 
who  IB  a  freeman,  if  lie  be  not  unduly  tlcdcd.  The  ftatute  fays, 
that  no  perfoxt  ihall  be  accepted  as  a  repre£eatative,  onlcls  he  be 
a  freeman.  As  the  ftatute  law  ftands^  every  freeman^  however  in- 
famous, is  eligible  into  the  leginature.  «  If  we  have  recourfe  to 
the  common  law,  we  ihall  find  that  no  crimes  render  a  peribo  ineli- 
gible^ but  high  treafim,  and  felony.  A  houfe  of  reprefentatives,  being 
only  one  branch  of'thelegiflature,  aan  have  no  conftitutionat  right 
to  expel  a  member  for  any  ad  done  previoufly  to  his  eledioa^  un- 
lefi  he  is  dU*qaal4fied  by  the  commoo  law,  or  by  (latute. 

III.  The  privileges  of  the  members  of  aflcmbly,  next  require 
our  confideration,  and  it  is  declared  by  ftatute,  •  that  no  member 
ihall  during  the  feilion  of  the  general  court,  or  in  going  to,  or  from 
faid  court,  be  arretted,  (lied  or  imprifoned,  or  in  any  ways  molefted 
or  troubled,  or  compelled  to  anfwcr  to  any  bill,  plaint,  decla- 
ration, or  otherwife,  before  any  court,  judge  or  juftice,  caics  of 
high  trcafon  and  felony  excepted.  All  fuch  iuits  would  abate, 
and  the  imprifonmcnt  would  fubjeft  the  profecutor  to  an  adion 
of  falfe  imprifonment,  and  if  the  member  ihould  be  committed  to 
goal,  he  might  on  information  be  difcharged,  by  order  of  the  houie 
in  the  legiflature  to  which  he  belonged. 

Every  member  is  entitled  to  tlic  privilege  of  freedom  of  fpeech 
ill  all  debates,  and  cannot  be  called  to  account  for  it  in  any  other 
court.  Inflances  have  happened,  where  anions  of  defamation  have 
been  brought  for  words  fpoken  in  the  houfe  of  reprcfeiitatives, 
and  the  court  refufed  to  fuftain  them. 

IV.  Of  the  time,  place  and  manner  of  thehr  THectiHg--The 
ftated  tunes  of  meeting,  arc  at  Hartford,  on  the  fecond  Thurfday  of 
ATay,  and  at  New-Haven  on  the  fecond  Thuriday  of  Oftober,  an- 
nually.    The  houfe  of  rcprcfentatives  meet  at  their  chamber  in  the 

ftate- 
/  Statutes,  374.        m  W\d,  4'*9*      «  Z  Black*  Com*  17.     z  ffac.  AUr.  j;^ 
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ftate^bimfeiii  HartCDrd  at  eiglit  o'clock  ia  the  meting  oTthe  i^y 
of  eledioOy  and  proceed  to  the  choice  of  a  clerk,  then  a  fpeaker. 
The  certificates  of  th?  clei^on  of  the  members  art  then  produced 
and  read,  asd  their  names  enroHed.  The  clerk  then  admintflers 
t^Beceflarj  oaths,  and  the  faoufe  is  formed.  A  meflage  is  thea. 
imtby  fooK  of  their  membors,  to  vralt  on  bis  excellency  the  gover- 
nor, and  inform  him  that  thehoofe  is  fermed.  The  governor  and 
oomicil,  who  hold  their  offices  tiU  the  ele^ion  is  compleated,  meet 
in  the  cooBcii  chamber.  The  hoaie  of  repreientatives  being  form- 
ed, at  the  diredioa  of  the  govenior,  both  hoofes  proceed  in  pro* 
ceiiion  to  the  neetiag-hode,  where  a  fermon  is  delivered  by  fome 
gentleman  of  the  clergy  appointed  by  the  governor  :  a  commenda* 
ble  pra^ice,  inftttnted  by  our  pious  anceftors,  at  the  time  when 
they  (bonded  the  government,  and  wlucb  their  pious  defcendanta 
ba;re  continued  to  the  prefimt  time. 

When  public  fcrvice  is  ended,  both  boufcs  return  in  like  proccfli- 
Qn  to  their  apartments,  and  appoint  committees  jointly  to  receive, 
fort,  and  cotmt  the  votes  of  tlie  freemen,  and  declare  the  pcrfons 
duly  clewed.  The  committees  of  both  houfes,  meet  and  proceed  to 
comit  the  votes  of  the  freemen,  and  declare  who  are  chofrn  gov- 
ernor, lieutenant-governor,  and  afliftants, — and  the  pcrfons  eleft- 
ed,  being  fwom  the  council  is  formed,  and  the  general  afiembly  be- 
comes organized. 

The  repreientatives  on  the  fecond  Thurfday  of  O&ober,  at  nine 
o*clockinthe  morning,  meet  at  the  ftatc-houfe  in  New-J^aven,  and 
proceed  to  form  the  houfe  as  at  Hartford.  The  governor  and 
council,  having  convened  at  the  fame  time,  the  general  ailiniblv  is 
again  organized. 

Thus  by  the  conflitution,  there  are  two  meetings  of  the  lecrifla- 
lorc  each  year,  to  confult  and  promote  the  welfare  of  the  people. 
Betides  the  ftated  annual  meetings  the  conflitution  has  pro\  ided  a 
method  of  convoking  the  general  afl'embly  at  other  times,  if  occa- 
(Ion  requires.  The  governor,  or  in  his  abfence  the  IJeutenanr-go. 
vemor,  or  the  fecrctary,  upon  any  emergent,  or  fpecial  occalioii, 
may  call  a  general  court  upon  fourteen  days  warning,  or  lefs  if 
ihcy  think  it  needful,  and  they  fhall  give  an  account  thcreo^to  tlie 
aflembly  when  convened.  \\   q£ 
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V.    of  the  pdWer  an^  jariflidioo  of  the  general  2£Satiij-^ 

ana 

t.    Ofcbetrpdwer  in  tbepirtilk  affairs.    /  The  general  afiemblf 

poilefii  the  fiiprcme  antiufrity  of  tlie  flate ;  diey  have  dv  power  to 

make  laws,  and  repeal  them  ;  to  difpofe  of  knds  nndiipofed  of,  W 

towns  or  particnbr  perfons ;  to  raftitate,  and  fiile  jodkatones  and 

officers,  as  they  think  proper  ;  and  to  grant  all  pidilic  tazcs,  and 

lay  dories  for  a  revenue.    They  may  call  any  court  or  mag^E&rate^ 

or  any  other  officer  or  peribn  whatever,  to  account  for  any  miide-* 

meanor^or  mal-adminifiration,  andfbrjoft  caufe  may  fide,  difplace^ 

or  otfaerwife  ponifii  them,  as  the  nature  of  the  cafe  rcquhres.    if 

DO  governor  or  lirntenanf -governor  be  elefted  by  a  majority  of  thtf 

votes  of  the  freemen,  the  general  ailembly  have  the  power  to  eleft 

them ;  and  if  after  the  eledion^  by  death  or  otherwife,  the  office  of 

any  of  the  affiftants  become  vacant,  the  general  aflembly  may  Cap* 

ply  it  by  eledion.    They  may  grant  pardons,  roTpeniions,  and  goal 

delivery,  upon  reprieve,  in  capital  and  criminal  caies,  to  atiy  perfoit 

that  has  been  fentenced  in  any  other  court.    They  have  the  powef 

of  appointing  the  judges  of  the  fupcrior  court,  of  the  courts  of 

common  pleas,  of  probate,  and  the  jufticcs  of  the  peace.    They 

have  the  power  of  regulating  the  militia,  under  the  authority  of 

tongrefs,  and  the  appointment  of  the  generals,  thecolotaels  and  thtf 

majors,  and  tlie  ^choice  of  commidioned  officers  in  military  com« 

panics  muft  be  by  them  approbated  before  they  are  valid. 

Such  arc  the  powers  of  the  aflembl y  that  are  enumerated  hy 
(latute  ;  but  by  the  nature  of  the  con(lit;ution,  tliey  po^fs  the  poW 
er  of  doing,  and  directing,  whatever  they  (hall  think  to  be  for  tho 
good  of  the  community.  They  may  encourage  literature,  manu« 
fa^ures,  commerce  and  agriculture,  by  bounties,  or  exclufivg 
privileges.  They  have  the  power  of  creding,  and  conftituting 
corporations  for  thefc  purpofes.  They  may  alter,  or  create  coun- 
ties, towns  and  focieties. 

In  this  body  refides  the  fupreme  and  fovereigu  authority,  whicb 
is  cfletitial  to  the  cxiftcnce  of  civil  goveruraenment.  It  is  diffl-' 
cult  to  define  or  limit  its  extent.  It  can  be  bounded  only  by  the 
wints,  the  neccffiiies,  and  the  welfare  of  fociety.    Tlus  power  be- 

xfig 
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^gpWed  In  abdd;^  thc^en  by  the  ytople,  and  .the  inJiVidtidsfre« 
qucnt|y  reverting  tb  a  Rate  of  citkenltup,  ihete  is  no  danger  df  their 
taerting  h,  to  ruinoaS  and  bppr^ve  pdrpofcs,  'becaufe  they  iftuft 
fiiftr  the  ai  coilfe^ueiices  of  their  own  tyranny.  But  thoTorereigtr* 
ty  he  conBdered  at  a  quality  of  the  fupreme  legiflature,  yet  tbeii 
•«  certain  general  roles,  and  fundamental  principies,  by  ^liich 
Ob^src  Kobc.fieftxiacd,  and  diCB&fed  In  thor -proceeding.  The 
^QDodituiioainuftiie  bcU  iacved  and  iiiviolable,  and  can  never  itx 
May  meafure  be  varied  jor  ataended  withoot  the  £onfent  of  the  peo* 
^kac  Uifgifhj  whom  it  was.arij^dl7  ttiade^and  frdoi  whofe  ap 
.pmfeailion  and  cooleat  it  decives  its  authority.  In  eoadiog  lawi 
ihey  are  bound  to  cotfCuIt  th£  higbeft  politkil  hq>pinefi  of  the 
])eople  J  they  iilay  never  relbraui  the  natural  Ubefty  (rf'any  peribn^ 
4mieA  it  be  fbdsd  deaefllty  for  that  purpofe,  tnd  they  may  tiever 
Apimga  thr  immntable  principled  of  morality*  Under  thde  i«« 
ftrlftkitts,  they  have  the  fepreine  fovereign  powef,  of  making  (ach 
ki^  as  they  judge  proper,  and  the  people  are  under  iha  ftrongell 
ttbllgttiontoyeild  the  moft  ejqilicit  obedience* 

H.  Of  th6  JurlfclUlion  of  the  adenihly,  id  ttUtfm  of  a  jMnVato 
Hatmre.  They  have  the  po^er  of  aathorifitig,  Mid Talidatingthe 
floing  of ^  VBckey  of  a£U  not  binding  in  law,  fts  the  fale  of  eftatei 
ky  moMts  and  married  women,  where  it  will  be  for  their  fait«reft« 

They  p^  ipecial  a£is  of  bankfdptcy  in  favour  of  thoft  perfonl- 
%ho  hiive  been  rdducedand  i-endered  unable  to  pay  their  debts  by 
|gu()lbreften  accidents,  and  unexpeded  misfbrtanes.  It  is  impoflibl^ 
H  point  out  the  rules  by  which  they  are  governed  in  fuch  cafcs^ 
for  having  fovereign  poWer,  and  being  a  changeable  body,  they 
fcredireded  only  by  their  difcretion,  upon  the  circumflancen  of  eve* 
ry  particQhr  applicatioti.  It  may  genetaflly  be  remarked,  that  tho 
|)eticionetittnftfiiew  that  hit  lofiea  have  been  fiiftained  by  miavoid. 
tbtemkfortimes,  and  not  by  his  own  iknprudebce  and  knifaondad  $ 
dfat  Ik  has  odal  honcftfy  and  uprig|iriy  In  his  bufinefb,  that  he 
mak^s  a  foU  difclofure  of  <hts  property,  that  by  die  grantmg  hha 
ftnaai^ittfolv«ncy,hbpnqpcrty  maybe  juftly  cBftributed  among 
his  cfoditnrs,  and  h^  be  reftored  to  the  riglits  of  a  citizen,  and 
enabled  to  prorecut*  ibme  Uonorable  bofinefs  for  his  (upport  ;  that 
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denying  him  fucb  ^'  favour^  will  defeat  aa  equal  diflribution  .of  hi9 
.eftatc,  and  involve -him  i^;i  %  calamity,  from  which  his  creditors  can 
derive  no  benefit,  aud  prevent  bim  forever  from  being  ufeful  to. 
bimfelf,  or  the  connnunity.  But  whenever  congrefs  fljall  pafs  ge- 
seral  laws  of  bankruptcy,  putfuaB^  .tp  the  power  veiled  in  theii|  by 
the>CDnftkunen,  this  power  wilj  ceafe.  .  , 

The  general  aflembly  exercifcs  the  power  of  graotiiig  bills  of 
divorce,  in  cafes  beyond  the  jurifdlftion  of  the  fnpcrior  court,  in 
whfch  they  judge  it  reafonable.  Nd  precife  rule  can  here  be  poini. 
red  out,  but  it  is  a  matter  of  difcrction.  From  the  inflances  whic)i 
have  taken- place,  it  may  be  infered,  that  prefbmptite  proof  of  adtolt- 
ery,  and  direft  proof  of  cruelty,  abufe  arid  enmity,  which  render 
the  fitnation  of  the  fufFcring  party  dangerous,  or  miferable,  and  de* 
feat  the  defign  of  the  matrimonial  ctjiunexion,  will  induce  the  le^ 
giflatm-e  to  grant  a  divorce,  and  make  fiich  difpofitlon  of  the  es- 
tate rfthe  hulband,  where  he  is  the  offending  party,  as  \i  reafonable 
for  the  fiipport  of  the  wife, 

'/      '  • 
f  The  general  aflembly  have  refervcd  to  themfelves  original  ji>- 

rifdidtion,  in'allfuits  for  relief  in  equity,  where  the  value  of  the 

matter,  or  thmg  in  demand,  exceeds  the  fum  of  fixteen  hittidrdd 

pounds;  •  At  firfl  the  aflembly  referved  all  the  power  of  a  court  of 

equity  in  their,  hands  ;  but  experience  teaching  the  inoonvemeiiot 

ofthe  prafiice^  induced  them  ta  delegate  all  their,  power  in  all 

mattery  under  fixteen  hundred  pounds,  to  the  fuperior  and  county 

court*,     why  the  whole,  power  was  not  delegated,  and  why  the 

fuperior  cQurt  is  not  as  able  to  clecide  all  controverfies  in  equity^ 

exceeding  fixteen  hundred  pounds,  as  they  are  in  law,  no  reafoa 

can  be  given. 

A  queflion  of  great  nicety  and  difiicultyftrifesrefpe&ing  the  coo- 

ftitutioeal  jiirif3i<^ioa  of  the  general  aflembly,  in  controverfies  of 

a  private  and  fidvev&ry  nature.     It  «u^t  to  h^  deemed  an  invio- 

lable  maxmi,  that  when  proper  courts  of  law  are  xnflituted,  the 

legiflature  are  divefted .  of  all  judicial  authority.      Ic   is   true^ 

that  in  England  iin  early  times,  the  parliament  aflumcd  jurifdtdiori 

in  private  controverfies,  and  a  fimilar  prafti^  has  been  'adopted*  • 

by  the  aflembiy  in  this  (late,    k  has  fonietimes  been  contended 

.that 
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tliat  the  aflcmbly  hy  virtue  of  their  fuprcnie  autliorify,  may  fit- 
perintecd  and  overlook  all  inferior  jnrifdiiftions^  and  may  proceed 
upon  the  principles  t5fabftraft  rig^t  and  perfed  juftice,  to  grant  re-  - 
!icf  to  tlie  people  fn  all  inftances  m  which   they  have  fiiftaincd 
'  \nnoiTg  m  tfny  pdffiblc'nianoef  ivhatever.    This  would  be  a  |)o<ver 
,  of  a  moft  excellent  nature,  to  be  lodged  fomewhertf>  if  %te  ttmld  ' 
find  aperfrft  pcifon  tft^xecifc  It,     But  it  is  apparent^  that  the  ad* 
fniffion  of  this' would  dtHtoj  all  Idea*  of  a  afiiforrii,  pcraiancht  fyf^ 
ft'em  of  law,   ereft    one  great  arbitration  over  the  ftate,   and  ' 
throw  cveiy  thing  afloat  on  the  wide  ocean  of  whlni  atid  caprice. 

*•  It  is  enacted  hy  flatute,  that  ho  petition  fliail  be  .prefered  to 
tkfe  adembly,  but  in  cafes  where  no  otlier  court  is  by  Jaw  •cpmjKy" 
tent  t9  grant  relief.     Tlie  true  meaning  «nd  conlb-udion  of  tliis 
ilatutc,  is  not  that  petitioAs ,  may  be  :prefered  to  the  aflembly  ia 
cafes  where  the  courts  rcfufe  relief,  becaufc  that  by  the  rules  gf 
the  law  relief  ought  not  (o  be  granted  ;  but  that  where  a  new  cafe 
happens,  -that  has  never  been  contemplated  by  a  court  of  law,  or 
equity,  lb  as  to  adopt  a  role  refpe&ing  denying,  or  granting  re- 
lief, then  fuch  omitted  carfe,  may  be  lie  ground  of  ^li  apjrficatioa 
to  the  legiflatun?.    For  it  can  Tievcr  be  faid;  that  a  coart  is  incom-  ' 
petent  to  grant  relief  in  a  certain  crfr,  whenby  the  rvAes  that 
ai^  adopted  by  the  court,  relief  ougjht  not  t6  be  granted.  A  contra-  * 
rj- coriftruAion  will  be  prtfdadive  ofmifchievoQS  confcqnences.-i-  * 
If  an  equitable  clahn,  that  hasbeen  difillowtfd  by  u  <rtf  urt  of  few  oi*'  •* 
«<|uity,  or  if  an  apparently  equitable  clami,  that  npft  bedifioifled  jif 
court  of  equity  as  wdl  as  of  law,  be  a  proper,  foundation  for  anap-  ^ 
plication  ta  thegeneraJ  aflembly,  their  jurifdidioninuft  be  exteafive,. 
aqd  they  may  review  the  determinations  of  all  the  ceuxts  diey  have 
conftituted.  How  many  indances  can  befound^  wber<cballengcs  In 
law  and  equity  have  been  erroneouQy ,  as .  well  as  legally  rejeded, 
upon  which  a  petition  can  be  prefered   to  tlie  aflembly,  with  a 
ftatement  of  facls  which  might  induce  a  tribunal,  that  a<fted  upon 
djicretionary  principles  of  doing  jufticc,  to  believe   that  rellcr 
oo^ht  to  be  granted*     If  they  can  interfere  ia  one  inftancc,   they 
can  in  all,  and  the  confoquence  will  be,  that  every  controverf^ 
muft  ultimately  be  decided  by  the  lepjiflaturc.     It  therefore  is  tl.c  . 

L  8  orlv 
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only  madm,  thaf  can  b«  adopted  confiftent  with  the  genuine  print 
ciples  of  tbc  conftitutiou,  that  no  legillature  has  a  right  to  iQtcr- 
fcre.inaiiY  private  controverfies,  between  soan  and  man,  wbkh  are 
cognizable  by  the  courts-,  tho  fiich  courto  have.rcj^j^ed  a.ckii9.ap« 
parently.  juftj  becauTe  by  the. rules  that  they  had  adopted^  or 
tip  laws,  in  belog,  no  relief  ougjht^a  be  granted.  For  ^c\i 
interference  not  oijy  deftroj^sthe  certainty^  and  uniformity  of 
lawSy  but  i3  of.  itfelf^  an  ex  poftiaAolaw,  ^hich  no  legillatur«, 
can  conftitutionally  pafs,  L,tt  the.  leg^fUture.  make  gpfd.  laws^ 
and  leave  it  to  the  courts  to  expound  thenu 

It  muft  however  be  acknowledged,  that  the  legidatare  have  paid 
1X0  regard  to  thcfc  principles,  tho  fairly  deddcibie  from  their  own 
law/  I  lidve  known  repeated  indances  where  they  have  fafiained 
applications  that  manifeftly  and  cxprefely  were  excluded  from  re- 
lief by  the  general  laws.  I  have  known  petitions  preftred  to  ob- 
tain relief  in  cafes  againft;  the  decilion  of  courts  andjaries,  and  the 
aflembly  have  gone  over  the  head  offuch  decliions  and  granted 
relief. 

*  ; I  have,  known  t^iem  gnaitxelicf,  when-the  xlf tm  ^^as  ban^  hf* 
the.  datate  of  linutatkm.;  thoit.is  one.of  thcL deareft.priocipfefiiv. 
a  cqurt  of.  .equity,  tbatnp  relief  can.be. had :agf|.tnft  the  oiyratipn. 
oC fitch  a^ftatate :  for  all  ftatytes  of  linut^tionA  fuppofe.that  th^e 
is.a  poflibiUty,  that.juft  daims  may  be  barred,  but  the- necdHty, 
l>£ j^rcv/entii^  dliputes  of  alongfUnding^wiU  juftify  the  meaiufe;,. 

tVhch  wc  conMdr  the  legtfiature  as  a  legal  tribunal,  exercfCng 

this  txtriordinary  branch  of  jurifdidion,  it  exhifiits  our  jurlfjjru- 

dencc  in  a  fingukr  light.     We  have  courts  of  hw  and  equity;  infH- 

tuted  for  the  purpofc  of  deciding  all  quefflons  of  right,  bctwecr 

man  and  man,  by  pofitive  rule,  as  weU  as  byequitabie  principles. 

But  HF  a  man  Cbculd  &11  to  obtain  redrefi  in  the  ordinary  courts  of 

3udicature,hc  may  then  apply  to  the  extraordinary  judicature,  the 

general  aflcmbly,  who  arc  not  governed  by  tfic  piinr  iples  of  law, 

and  equity, biit  render  juftioe  according  to  tlieir  (bvereign  will,  and' 

pleadire.    It  is  true,  chat  at  the  firft  (ettiement  of  tlie  country',  the 

general  aflembly  wasconCdered  as  a  jadkial  tribunal,  and  appeals 

ycre  admitted  In  all  cafes^  from  jufUces  of  the  peacc^  to  county 

courts 
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cfMBti,  then  to  inpBrior  caurtB,  andtfaca  to  the.  geiiind  qSMAjm 
Tfais  iqufi  fatye  been  owiug^to  the  inaccurate  ideas^  of  our  anceftors, 
-wich  refged  to  die  proper  power  to  be  lodged  in  the  different, 
branches  of  the  gpvensnent*  Hence  we  find  that  a9  their  know- 
ledge increaled  by  experience,  thej  were  conftandy  leflening  their 
judicial  jarifaidion,  till  finally  tfaey  diiburdened  themlelves  of  the 
whole, ettepdftg  in  edeivof  e^ty^  wherethe  fmn  hi  diTpnte  ex- 
ceedod  fjOMtf  bandred  poinded  AM  foon  as  theleg^tatore  havo 
dbbUftad-propflr  tribunals,  for  ttaadetlfiMia  df  ali^ontroverfiea, 
accQi£6g  toblw  and  oqaity,  tbeycan  have  no  rig^  tointerfnre  m 
thedHafiMiof  inch  oonnovarfita :  fcc  thebman  mlndcanntit.mnu 
£ine  a  greater  abfordity  than  to  eftabliffa  coartt  of  law  aad;eqnity« 
to  determine  all  qneftbns  of  right  between  man  and  man,  and 
then  to  adnut  the  le^ilature  to  exerciie  a  forereign  authority,  in. 
relieving  againft  their  determinations.  The  conftitutional.  power 
df  the  legtQatnre  is  to  make  laws,  of  a  court  of  judicature  to  ex* 
poond  them  ;  bat  wher^  ihall  we  flop  if  the  Icgiilature,  in  private 
dilputes,  may  make  a  law,  whi^h  ihall  relieve  a^ind  the  operation 
ef  a  prior  law  of  their  own  staking,  as  in  the  caies  of  (tatutes  of  11- 
inuruMi.  We  iball  have  one  grade  of  tribunals  to  aft  by  eftab- 
lilhed;  unifonn,  and  general  rales,  and  another  to  reverCb  their 
decrcca  wkhoot  regard  to  roles. 

if.tl]&leg^t|ire  ware  to  ^rtfi^  the-  priMiples  which  rrfldt  from 
thric  detemnDatioRft,  they  might'giaot.reUef  ag^nft  aUdacifions  at 
law,  aad  in  ei{uty,  and  mig^  fet  afide  all  fiatotes  of  rraintatiooa  i 
htttthey  never coofidcr tfaemfelvea  tobe-bsattd^  1^ ppor  decifiona.- 
They  fumsilL  a  remedy  in  one  cale,.  and  dony-ic  another  >  ftandiifg. 
oaafimilarbafia^Of^oarie  they  never  hove  any  general  rules  to 
gofvcm  tbdr  proceedhig^  ^  Let  a  cafe  be  ever  fo-e^ifitalble,  no  man 
lias  any  groondi  on  which  be  can  calculate  with  certakity  reipcci- 
ing  relief.  If  the  right  of  the  cafe  be  doubtful,  yet  fo  uncertain  is 
tbe  mleef  decifion,  that  there  is  a  poffibillty  offucoeift'.  Indeed 
from  thenatureof  the  tribunal,  it  is  utterly  impradicuble  lofyftc* 
natize  the  principles  of  proceeding  :  they  are  the  feforre  obliged  to 
ndopc  that  abominable  doftrlne,  that  every  cafe  is  toftand  on  its 
own  bottom,  and  be  determined  according  to  its  part  kular  circnm* 
AanceS;  aadd^y  can  take  no  otficr  guide  than   fop/ereign  whin 

and 
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and  fupr«ne  iJilcittion.    The  confcqtiencr  oT  this  has  been  thc'ac-" 
cumulation  of  bulinefs  of  a  private  and  advcrfary  nature,  which  is 
extremely  butdenfomcf  to  the  feglflaturc,  and  inconvenient  to'thc 
parties.    A  confidcrablc  portion  of. the  time  of  each  fefliou,  is  taken ' 
up  In  hearing  private  difputes. 

»  ♦        •  .     '. 

l^ot^  only.do  the.le^iflature  difrcgard  ^rlor  decirioa»,.b$it  whew 

an  applicatipn  has  b«cn  rejeded  at  one  Dillon,  .it  is  no  b«r  Co  ano-  . 
tber  :\pplkation  for  the  iame  thing  :   and  by  repeated  applications, 
the  fuitors  ibniecimes  by  changes  of  the  members  of  the  UgflMre^ 
a  very  changeable  tribunal^  wiU  gain  their  cailfes.     This  isin  tfh^, 
oSering  a  premium  to  litigation; 

No  tribunal  can  be  Icls  atlapted  to  the  ^ecifion  of  private  difputes, 
than  the  legiiUtiirc.     The  houfe  of  reprcfentativcs  confifts  of  nearly 
one  hundred  and  eighty  members.     It  is  iippodible  for  them  in  the 
ordinary  courfe  of  hearing,  to  inyefti;;;aie  the  truth  of  a  long  intri- 
cate (lory,  or  to  comprehend  all  the  .principles  on  which  a  dccifion  . 
ought  to  be  founded,     Infuch  a  numerous  body  we  can  not  expeft 
that  coolnefs  and  candour  in  their  deliberations^  which  ought  to., 
mark  the  conduiS:  of  a  judicial  tribunal. .  Generally,  I  do  not  think  i 
that  one  member  in  ten,  is  mafter  of  the  cafes  decided  by  the  le-| 
giflature^     It  is  a  fcrious  refledion,  that  the  rights  of  proj^erty 
ihould  be  dependant  oh  the  voteoffuch  a  tribunal.     I  amcoFofideiit 
that  it  very  rarely  happens,  when  they  interpofe,  tliat  they  accom-  * 
plifh  that  juftice,  which  they  aim  to  purfuc.    It  is  ftrangc  they  oan 
wifhto  exercife  a  power  fomanifcftly  iinconftitutioiial,  and  fo  high- 
ly incohvcnaent.     I  knaw  of  no  other  Icgtflature  which  aflumes  fuch  ' 
an    extraofxlinay  jurifdiftion  ;  and  I  hope  for  the  honor  of  th* " 
ftate,  this  only  reproach  to  our  fyftemx)f  jurifprudence,  will  very 
foon  be  wiped  away. 

/  It  is  enafted  by  ftatiite,  that  no  petition  (hall  beprefcred.unlcfs 
the  value  of  the  debt,  damage,  or  matter  in  difputc,  exceed  fcveil 
pounds.  In  this  place,  two  general  rules  that  refpcft  the  members  . 
of  the  IcgiflatUTe,  may  be  lufertcd.  .*  That  no  member  fliall  dif- 
clofc  any  matter  enjoined  to  be  kept  fecret,  or  make  known 
to  any  pcrfon,  tvhat  any  one  member  of  the  court  fpcaks,  conccm- 
'  ing 


QF.TIIE  L£GISLAT1VE  POWER.        .      .     79 

iig  any  pcrfon  or  bufinefs,  tliat  may  come  in  agitation  in  the  court, 
under  a  penalty  of  ten  pounds  :  «  and  that  no  member  (hall  appear 
a?  an  attorney,  iinle(s  in  his  own  cafe,  or  the  town  he  reprefeuts, 
orlfa  iiichcale,  wherein  the  law  will  not  allow  him  to  Jfil  as  judge, 
«Qd  if  any  member  appear  at  the  bar,  in  the  chara.iler  of  an  attor- 
ney, his  feat  is  vacated  for  the  time  for  which  he  was  eledled. 

VI.  Of  the  method  of  mtking  ftatuteg,  and  proceeding  in  pri- 
vate matters.  And,  i.  Of  making  ftatutcs^  and  proceeding  m 
pablic  matters.  ' 

The  fcflion  of  aflembly  is  opened  by  an  addrefs  from  the  gover- 
nor to  both  houfcs,  in  which  he  fuggells  to  their  consideration,  the 
proper  bulinels  to  be  done,  and  lays  before  theni  all  public  papers, 
letters,  and  c(.]mmanicatioas. 

A  bill  may  originate  in  cither  houfe.  In  the  honfe  of  rcprefenta- 
tives,  no  member  may  bring  in  a  bill,  without  firft  obtaining  leave 
of  the  houfe.  This  moft  be  done  by  motion  for  leave,  when  tiia 
member  dates  the  (ubftance  of  the  propofed  bill.  The  granting 
leave  (bmetimes  is  objedled  to,  and  a  debate  enfaes  ;  but  the  ufual 
method  is  to  grant  leave  on  motion,  without  (fcjc<ftion  or  debate. — 
The  hooie  (bmetimes  appoint  committees  to  prepare  and  bring  in 
bills  on  particular  fubjeds,  and  fometimes  to  take  into  confic'.e ra- 
tion any  fpecial  matters,  and  report  by  bill  or  othcrwii'e.  In  Ibme 
cafes,  committees  arc  appointed  by  both  houfes  to  join  in  conlKlcr* 
ation  of  any  matter,  and  make  report.  Wlien  the  bill  Is  brought 
in,  it  is  read  once  and  laid  on  the  table,  and  cannot  be  read  again 
•n  the  fame  day,  and  propofed  by  the  Q>eal;er  for  debate,  w  ithout 
erder  of  the  houfe.  On  a  fecond  reading  of  the  bill,  the  fpeaker 
propoCbs  it  for  debate.  If  it  be  lengthy,  and  contains  fjndry  para- 
graphs, it  isofual  to  confider  it  by  paragraphs.  Any  member  may 
propofe  any  amendment  or  addition.  When  the  members  have 
finiihed  tlie  debate,  and  the  queftion  is  called  for,  the  bill  being 
read  a  third  time,  the  (pcaker  puts  it  to  vote.  If  the  bill  pafs,  an 
entry  is  made  by  the  clerk,  and  the  bill  without  ceremony,  or 
parade, 'is  by  the  clerk  tranfmittcd  by  the  hand  of  tlic  oflicer  who 
waits  on  the  houle,  tozhefecrctary^who  by  theilicriiT  traufmits  it 
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torthe  govetvor.  AVtten  ftbillptflfes  tbecoancU^'tbcftcftftftrjrftiakei 
an  entry  and  fend)  it  by  the  officer^  tb  the  fpeaker  of -the  houle  of  r^ 
prefentatives.  When  a  bill  palOes  one  houfe,  and  is  tranfihittecl  to 
the  other^  it  may  be  taken  into  cohMetation.  In  tlie  hbufe  of  repre« 
fcntativts,  they  proceed,  as  tlio  tliebill  ins  bu>iifjat  in  oh  toadon* 
If  the  bill  pais  without  altcradon,  it  is  tradMttdl  to  the  fecretary, 
9sid  becomes  a  pubtic  mStp  irrevcvdile  tntbMtihe  coofeot  of  both* 
houfes  ;  bat  if  either  houle  ^pais  it  wkk  alieratitfiii^or  Sfgative  iv 
then  it  muft  be  tranfmitted  to  the  ena&highdiife,  Wl»  my  ajipoiiia 
a  committee  of  conference  s  the  bill  is  retamcd  to  ths  other  houfty 
who  appointa  committee*  When  the  eommittae  have  confereil, 
a  report  is  made  by  the  comaiyttee,  of  the  reafoits  g|Iveii  by  the 
tnaabig  hoiiic/to  the  neg^thig  hooft,  Ivhen  the  ifaeftion  KXtt^Wt" 
fideration  and  concurrence  is  tried  :  if  !t  pafles  hi  the  af&nifativo 
the  bill  becomes  a!pubrK:-adyifiii  the  negative  it  Udead,  andcaii 
be  revived  only  on  motion  (br  reconfidenatioD^  If  a  bill  pals^  ai^ 
during  the  jGrflion,  either  houfe  wiih  aity  amendment^  it  itaift  he 
propofed  by  mefGige  to  the  other,  as  the  joint  coacurfeifce  of 
both  is  neccflary  to  the  alteratioa  :  the.propofed  amendflieift  tttoA 
be  fiated-^'if  both  homes  agree^itwil)  be  valid,  but  if  either  di^C 
then  the  original  adl:  (lands.  When  an  uiSt  is  pafled^  the  fecretalj' 
records  it,  and  it  is  in  force  from  ^  rifingof  the  afiemb)y« 

In  the  oaober  fefiion  of  tdTeMbly^  thehodfe  of  reprsfetftathref 
appoint  committees  to  receive  the  m&ftary  retBrns^and  make  re* 
port,  to  receive  the  lifts  from  the  feveral  towiB  afed  flftike  i^  ^0 
grand  Bft,  to  receive  the  votes  of  the  freemen  and  comit  them,, 
joimly  "wiA  a  committee  from^the  counail^  mai  report  the  perftm* 
nominated  for  eleftion  in  the  enfuing  May«  Iti  the  May  feiSon; 
ronnnittccs  are  appointed  to  receive  military  returns,  «id  the  id* 
ditions  to  tlic  lifts,  and  report-  The  idenAsers  for  the  fevera)  coutf* 
ties,  nomtnatc  the  jadgea  of  tlie  coanty  toorts,  juftrces  of  the  Lo- 
rain, and  jwfticcs  of  the  peace,  for  each  county,  and  the  judges  of 
probate  ro  the  diftric^s  iii  the  feveral  tromitics,  arid  lay  in  bills  fef 
ihcVr  appointment.  Tlie  meinbcrs  that  live  in  the  limits  of 
brigades  nommate  general  and  field  officers— and  fay  Jn  bille. 
Cut  the  conrum'Btfc  of  bdtb  houfirs  is  neceflfary  to  the  appoint- 
m?rts,  Tbcfe 


Tbcib  tre  tbc  ontli?^  of  the  geoier^l  bh)^  of  proceeding  found- 
a^  oo  cafom,  orcacpi^rulef  which  have  beed  adojited— but  wiil^ 
re^<^  t4»  which  no  ft^tea  have  been  oiade.  Thefe  rulei  cocitai^ 
liiadry  other  nuwite  ^reOiiom,  which  I  need  not  jb»re  ei^n|enite  : 
Imr  I  caimo^  £ul  i»  reiaark  iipon  the  co9c4feneft  a^d  fimplicjity  of  tb« 
Tfiodt  flf  tr&Q&^90g  bufiac^  in  the  leg^ijw'e.  There  is  oo  pub- 
lic fonoaltfy  lA  cjwmgOTikniiiig  the  aqtf  of  ftiM»  hoi^fe  to  the  other. 
The  vasattefted  by  the  fecretary  of  clerk^  and  traoi^ittcd  by  ao 
vfficvy  tt  all  that  ia  required.  The  boufe  of  repircfenutivcs^  ne* 
ver  rtQAvfi  theaifelves  iato  a  comaiittef  of  the  wbo}e  bou(c,  to  coa^ 
fider  any  fu)a|e^  AU  bills,  however  hnportant)  are  fobjected  only 
to  onedMcuffion^  uidcfa  they  are  poftponcd,  and  a'fingle  votede^ 
c'^des  their  fate.  This  9iode  is  extronely  well  calculated  for  ex- 
pedition, but  it  mufl  be  acknowledged,  that  it  fometimes  precludes 
that  fair  chance  for  deliberatiou^  enquiry,  and  difcuflion^  which  is 
had  in  other  legiilatures. 

a.  Of  the  method  of  proceeding  in  private  matters.  Tlio 
iBode  ofbringing  private  controverfies  before  the  allembly,  is  by 
pDeferio^  a  petithm  or  menorial,  ftating  the  nature  of  the  difpote^ 
«ttd%]ied  by  the  party ;  to  which  xnuft  be  anneaood  a  citation 
Q»  the  oppofite  party  to  appear,  figned  by  proper  authority, « 
^QIJ  of  twelve  fliiliingi  paid,  whidi  muft  be  legally  ferved  on  th^ 
tppofite  party,  by  leaviag  a  copy  with  him,  at  lei^  twelve  daya 
faeCm  the  firft  Tnefilay  after  die  commencement  of  the  fefllon  of 
lienUy  i  oa  wUch  Tueii)ay,tbe  party  muft  be  notified  to  appear. 
The  petitioorr  mnft  appear  the  next  Wednesday  after  the  con^mence- 
meat  of  due  feffion,  or  \m  petition  will  ^ate.  All  memorials,  whene 
so  pedoo  aecdhe  cited,  mnft  be  lodged  in  the  fecretary  *s  office,  oA 
orbe&Rthe  ei^h  day  of  the  fefixNiy  or  they  (hall  not  be  heard. 
But  the  kgjiflarjre  may  difpenfe  with  ;hia  rule,  atul  admit  on  mo- 
tion. 

The  mod«  of  trial  ^f  advtrfary  matters  is  as  foUows. — --The 
reQ)opdent  may  p}e|id  IB  abatement  to  the  petition),  on  acooupt 
of  any  dcrfed  iQ  tiie  manner  9f  bringing  it  fbm^rd,  pr  that  the 
LiAittfi  coptaiued  in  it,  do  not  w^ry^t  the  tBterpoGtion  of  the 
JegiUature,  in  tlie  nature  of  a  ge»ei*al  demurrer.  If  thei^  bo  no 
pj?a  m  abatement,  it  a*  uLal  to  go  to  trial  on  the  merits  withoup 
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pleading:  The  governor  tills  both  houCes  toge;:hcrj  ^deri  iht 
proceedings  ase  pubtic.  Whoefles  are  introduced,  and  examii^ 
ed,  and  the  counfel  argue  the  caiife».  When  the  public  hearing  is 
^nifhed  the*hotife»  lepai^te  and  take  the  cafes  into  confideratioily 
and  debate  the  matter  if  thej  pleafe.  If  ekber  lioufe  refufe  to  abate 
a  petition^  on  a  plea  in  abatement,  it  goes  of  courfe  to  a  hearing. 
Both  houfeft  mod  concor  m  any  grant,  and  in  caie  of  diddering  votes, 
they  confer  by  ctrnimittees  aer  in  public  bills.  If  a  grant  be  made,  a 
bill  in  form !»  drawn  purfuant  to  the  grant,  and  ^pafled  into  a  re- 
iblve,  which  is  ia  the  natiira  of  ar  decree.  «  If  on  trial,  it  appear 
that  either  party  ha»  ^ven  the  other  nnjuft  trouble,  the  parify 
wronged,  ihall  recover  his  juft  coft,  and  damages. 

If  a  petition  be  called,  and  the  party  cited  does  not  appear,  it 
may  be  heard  before  the  houies  feparately.  In  Cich  cafes,  and  in 
petitions  where  there  is  no  oppofite  party,  tlie  method  of  proceed, 
ingii^the  houCe  of  reprefentatives  is,  to  hand  the  petition  to  the 
IJieiker,  and  when  it  b  read,  foihe  member  having  been  previouily 
thereto  recjoeftod,  informs  the  houfis  that  die  petitioner  wiilies  to  be 
admitted  on  the  floor,  to  be  heard  in  fupport  of  hb  petition,  which 
ss  granted  of  comfc.  The  petitioner  may  then  come  forward  witk 
counfel  if  he  pleafSes— and  may  enforce  hb  petition  by  proof  and 
sH-guments,  as  he  tldnks  proper.  When  the  hearing  is  finifhed, 
thir  henfe  proceeds  to  a  confideration  and  deteimination.  In 
fike  manner,  the  petitioner  may  be  heard  before  the  council,  and  if 
the  hooks  diifer  ra  their  totes,  committees  of  conference  are  ap- 
pointed, as  in^  cafe  of  public  biHa,  and  if  both  hoafes  concur  in  a 
grant,  a  biU  ki  form  pafts  i«to  a  refelve,  and  eftabliihes  the  grant. 
Sometioies  wlien  the  £ids  arenttuy  and  intricate,  they  appcnnt  a 
commfitee  of  the  members  to  hear,  examine  ^nd  report  the  fadls, 
with  their  opinion  tbeteon,  and  ibmetimea  of  perfoas  who  are 
not  members. 

VII.  Tliis  fobjcift  will  be  clofcd  by  confidering  the  adjourn- 
ment  and  diflblution  of  the  ailembly.  Either  lioufe,  n^iy  adjouro 
from  day  today,  and  both  houfes  may  a^onnf  tf>  any  proper  time, 
within  the  limits  of  their  a|>pointnient. —  y  but  no  general  court 
can  be  dif?blvcd  or  prorogued  withoot  tha  cenfent  of  the  major 
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^art.  The  members  are  c«ifidered»  as  boFding  M^ir  of&css  till 
:Bew  sppeinnaekits  are  made.  An  «da»l  diiblstiofi  of  the  council, 
liappeos  aaniudly  ;  xjithc  hdufe  of  Feprelentatives,  (emi  annual  l}v 
wliich  is  the  only  mode>  by  whkh  a  4iMuUon  can  beeffeded.^ — 
Witfn  tbey  have  finiihed  <the  bttfioe6  before  them,  both  boufes 
comene,  and  the  govenior  after'  an  alddrds  to  them,  difmiile^ 
fhem  from  any  further  attendance^  which  is  aaUed  the  riling  of 
4he  afiembly. 

-A  ffarangipr  in  looking  ov^r  oar  condkution,  and  obferving  the 
frc^ency  of  the  eledion  of  both  branches  of  the  Icgiflature,  the  vcft. 
ing  in  it  the  appoiatment  of  all  officers,  ufually  appointed  by  die 
executive,  the  giving  fo  little  power  to^tlic  governor,  \rould  think 
that  it  mufl  render  the  govermnent  extremely  feeble  and  mefii- 
^nt.  But  when  he  came  to  obferve  it  in  pradllce,  he  wouki  find 
it  to  be  well  calculated  and  babocetl  to  aufwer  the  pucpofcs  of  its 
inHittttioa. 

A  lentiment  has  for  a  long  time  been  imprcflcd  on  th^  minds  of 
thepeople,  that  it  is  beft  for  tlie  commnnity,  to  continae  in  odice 
all  pcr/bns  who  have  once  been  honoured  by  llicir  fuffiragcs,  hi  cafe 
they  continue  to  merit  their  confidence.  In  confequence  of  this^ 
diere  are  but  "few  inftances  where  perfons  have  been  left  out  of  siny 
of  the  higher  offices,  till  age  and  ioftrmtty  rendered  itnecedkry. 
This  noble  fentiment  ^eems  to  be  interwoven  in  the  clviraifler  oi 
the  people,  and  has  a  powerful  teiid^ucy  to  render  public  officeis 
iecure  and  permanent.  In  the  eleclion  of  ihc  touncil,  the  made 
eftabliHied,  is  wifely  calculated  to  prevent  any  change,  by  the  in- 
flnence  of  any  fudden  whim  Or  *caprice  :  while  the  people  liavc 
ftdl  power  every  year  todifmifi  apciibn  whofe  mifconduil  had  all- 
enated  their  regard  and  confidence.  The  privilege  of  tlie  freemen., 
to  give  their  fulfi-ages  for  twenty  pcrfons  to  (land  in  nominatioli 
forelcdion,  and  the  law  that  the  twenty  w ha  have  the  highed 
number <jf  votes,  ftall  ftand  in  nomination,  gives  a  decided  advan- 
tage to  thofe,  who  are  adually  in  olRce, becaufe  they  m\l  be  bcii  j 
known,  and  wiH  be  mofl  generally  voted  for.  The  prictice  of  ' 
•placing  thofe  who  are  afiillants,  the  firil  on  the  li{l,  according  u>  I 
ieaiority  of  office;  tlio  other"?  may  have  a  gr^arcr  ntmibf.r  of  vote',               * 
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fe  a  "great  fearrity  of  thchr  rceieftlott  $  bccaufe  the  la^  n^qoirei: 
that  thcsre  irho  ft&fiA  Sftd  in  the  nomination,  ihmild  be  firft  Toieit 
for.    Ill  luch  tales  we  fiftd  ttet  there  k  a  WbftAcrj^  me^haaftfoi-  lai 
voting.    The  freemen  tn  gefleral  will  titst  have^asy  pferGm^  «rt:* 
tachment  to  the  perTons  nbiAlaated,  an&d  they  iv^iil  generally  ^^m 
i^r  tbofe  wl)o  arefirft  called.    Theremay  ber  fonie  pkices  where 
local  feeHiTgs  may -operafte^  but  thia  wlH  rareiy  be  fufficient  tt» 
coantcra^  the  general  indifference.     Numbers  towards  the  clol^ 
of  voting  will  ufually  retire.     Thefe  circumftance?  will  foreVcr  co- 
operate, to  give  fuflicient  fecurity  and  perfnancncy,  to  the  felts'  of 
the  affiftants,  and  to  countered  the  intrigues  of^ party,  &nd  the  fluc- 
tuation of  popular  iaflabllity.     But  at  the  fame  tirti^,  tlie  afliftanr^ 
can  never  obtain  fucli  certainty  ofcontiniiinghi16ffice,  astotehipt 
them  to  extend  tbcir  power,  and  encroach  on  the  rights  of  the 
j>eople.     They  muft  conCult  the  pftblic  good,  to  fccure  the  faffra- 
gcs  of  the  frccu\en,  for  whenever  they  become  gcrierally  unpbpfdiir^ 
they  will  infallibly  be  difmiilcd  from  office.     This  advantage  then 
refultingftom  the  mode  ofele&ion, }»«  npeifect  but  to  render  ^xrm. 
anent  the  ^tsrof  tibofe  who  condu£t  >cll^  by  guarding  thorn  agaioft 
the  fchcfnes  of  parties  :  hot  when  the  condu^k  of  an  affiftant  requires 
his  diftnUHon  from  office,  the  people  have  ample  power  to  ac  corap- 
plifhk.     This  mode   ofcledion,  therefore,  may  with  propriety 
be  cK^aftdered,  orilyas  a  check  upon  popular  inftabiliry,  and  not 
any  infringetneat  upon  freedom  and  fairncfs  in  eledioa. 

The  mode  of  placing  tbe  names  of  the  perlbnS  in  ndminatioa 
cannot  be  called  unfeir  or  injurious  as  relative  to  the  cattdJfctes. 
The  perfon  who  has  the  higheft  number  of  votes,  has  no  greater 
Jright  to  be  eleded  an  affiftant  or  to  have  his  name  fo  placed  as  to 
give  him  a  better  chance  to  be  defted  than  he  who  has  the  fiualleft 
ftumbeT.  If  none  have  a  preferable  claim,  and  if  there  will  be  a 
terrain  mechanifm  in  voting,  let  whatever  mode  be  adopted,  it  is 
t:lcarly  good  policy  to  dired  its  operation  in  favour  of  pcnnanency 
and  ftabillcy  in  government,  eQjecially  when  it  Is  !b  popular  as  i^ 
ConneifticiJt. 

The  ciciflion  of  the  lioafe  oF  rcprefenta lives  twice  each  yrar, 
|>rodutciao  inconvenience,     Tiic  fraallncfsof  the  dirtrids  frofli 
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^\aA  ike  pc^fAe  ^fietnble^  present  its  being  Imt-lettroime^  the  frtf- 
i^HOKy  •£  eleftion  prevents  Ititrigilet,  and  the  difpofitien  to  reeled 
mtm^maat, prcvea^ 4oy giactui fcbtnge  of thetnckibers. 

But  clie^^fling  in  the  people,  and  m  the;  legiilature,  the  appoint* 
mcDt  «f  the  executive  and  judiciary^  ieems  at  firft  view,  to  be  leav- 
JB2  To  iitde  power  for  the  governor,  who  is  called  the  chief  ma- 
^iftratc,  that  the  cxccatlve  iirtn  cajitiot  be  (bfficielitly  ftrbng  to  carry 
fte  iawsitttn  cfficA.  If  thrt  ftate  conftitutcd  a  diftiiidl  govcmmcntj 
itaacdzmba^  with  the  United  States,  it  U  bey ottd  k  doubt,  that  the 
ponrer  <if  the  «xecudve  tnuft  be  encreaftd  to  giveftebtlity ,  and  energy 
tothe^oivemuient.  But  ♦b?lc  ft  conftitutes  A  pirt  cf  the  animi^ 
«iddjreds  anly  the  internal  cdncems  of  thcftate^the  power  of 
Aefnpreme  Actcttiive,  Will  be  foUnd  adequate  to  every  purpofe^ 
while  the  lihiited  extefit  of  iti)roddrts  the  b^ft  eflPetfls. 

The  governor  has  the  power  of  making  fo  few  appointment^^ 
lihat  he  cannot  by  force  of  his  office,  eftabrtfli  and  arrange  fach  a 
voonexj^n  of  friends^  and  train  of  dependents,  as  to  fccure  his  re. 
eledion  by  his  official  influence.  He  muft  depend  upon  his 
<a^€tty  and  .patrioeifiii,  to  retain  his  feat.  He  will  not  be  able  to 
•cdmntiaAd  it.  Bat  in  ibme&tes,  £b  g;reat  is  the  patronage  of  the 
g^'wnor,  that  by  hie  appointments  to  office,  he  may  form  fo  power- 
fill  a  cooAtinatidn  in  hisftivoar^  as  tolecure  his  eledion,  and  give  him 
aBittflueace  prejudicial  to  the.  freedom  and  independence  of  tlie  peo- 
file.  A  g«vonu>r  «nght  not  t»  have  the  means  of  accumulating 
fhdi  power  Im  his  own  hands.  It  will  be  a  conftant  temptation 
to  keep  fncb  an  abje^  in  view  in  all  his  appointments,  and  the 
puUic  good  wiH  invariably  be  iaciificed  to  his  ambition.  He  will 
aj^Kxmtthofe  only,  who  combine  their  exertions,  to  promote  hi« 
incereft,  aad  if  there  be  a  number  of  well-meaning,  honed  men» 
who  wifli  to  get  rid  of  fiich  opprcffion,  or  who  conceive  him  to  be 
Tinfit  for  the  <ol!ice,  be  will  be  fare  to  keep  them  out  of  office,  to 
|»rcvent  them  from  counterading  his  fchcmcs.  The  appointment  by 
thele^flalore  as  in  this  (late,  precludes  all  thefe  inconveniences, 
and  tho  kinay  be  conlidered  that  an  annual  appointment,  miift  ren- 
der fixh  offices  too  infccure,  yet  the  general  principle  havingbccn 
miopud^  that  when  perfoas  are   once  appointed    to  an  office, 

they 
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they  are  entitled  to  be  re-appointed,  nnlrfs  they  have,  become  diPf 
qualified  by  infirmity  or  mifcoudiid,  they,  may  coofider  tbemieif«ff 
as  appointed  dnriiig  good  behaviour  ^  but  the  appointmeat  beisg  im* 
niial  a  perfon  may  at  any  time  be  left  out,  ^ben  he  becomes  in- 
firm ;  or  may  be  difmifled  for  mtfcondu£l,  without  the  formsii- 
ty,  and  cx|jence  of  an  impeachment. 

But  tliere  is  another  confiderat  ion  which  evidences  an  important 
advantage  in  our  conftitution :  as  the^neral  government  regplaies 
all  national  concerns^  and  condudts  the  incercourfe.  with  for^im 
nations,  there  is  no  ncceffity  of  a  very  (bong  Executive  in  the 
(Vales.  If  the  ftate  executive  be  vefted  with  gre^t  patronajzc  aiyi 
influence  by  force  of  appointmcnlSj^tbe  confequcncc  is,  that  as  Uis 
(leadofthe  /late  government,  the  governor , draws  to  himfelf,  To 
much  importance,  that  he  will  view  the  government  of  ihc  union^ 
with  a  jealous  eye.  He  may  be  apprchenfive,  that  the  fpkndor 
bf  hls'bffice,  maybe  clouded  and  the  Rrength  of  his  arm  Itflen- 
id  by  ic.  This  will  be  a  perpetual  tcitiptation  to  him  to  counter* 
a<fl  the  mcafurcs  of  the  gcneml  government,  in  fupport  -of  iiis  per* 
fonal!  dignity,  and  the  extcnfive  influence,  he  may  acquire  by  his 
power  of  appointments,  may  •nablehim  to  make  a  very  ferious  and 
formidable  opporuion.  But  the  executive  of  ?his  ftate  is  admirably 
well  calculated  for  a  government,  that  is  fubordinafc  in  certain 
refpe<as  to  a  general  government.  Here  is  no  perfon  diftinguiflt- 
ed  by  fiich  power  and  influence,  that  he  will  be  jealous  of  the  union  ; 
but  the  firftmagiftrate,  and  every  member  of  the  ftate  government, 
will  confider  then-  importance,  and  refpeaability,-  Irogmentbd  by 
their  connexion  with  the  general  government.  They  cto  hare 
no  pcrfonal  motives  to  attempt  to  cmbarrafs  the  meaftires.of  it  ; 
but  if  the  governor  ihould  be  aftuated  by  fuch  a  jcaloufy,  his  pow- 
er will  be  Infuflicient  to  defeat  its  mcafiires.  In  all  tlie  ftates  it 
muft  be  inipartant,  to  have  fuch  a  general  diftribut ion  of  powcr> 
as  will  be  bed  calculated  to  carry  uito  execution  the  laws  of  thfc 
ftate  as  well  as  of  the  union,  without  admitting  a  combination  of 
power  to  counteract  thein.  But  iu  the  general  government,  titc 
fjpreme  cxecuiive  mull  be  vefted  wkh  powers  co-rxtcnfive  with 
his  duly.  The  prefervaiion  of  llie  peace  of  the  union,* and  the 
protection  againft  foreign  invafion.     Ilere  we  may  with  jKopriety 

re<iuirc  ftrcngth  iu  the  executive. 

^  The 


OP  THE  EXECUTIVE  ?OtVER.'  •? 

The  foregoibgthMry,  perhaps^  may  be  confidered  asrCmfinnedr 
by  tbe  fad,  that  in  no  ftate  in  the  union,  has  the  aduiiniftration  o0 
tbe  geoend  govermnent  met  with  more  decided  approbation  and 
^rm  £]pportj  than  in  Connedicut.  r 


Chapter    Third.  

OF  THE  EXECUTIVE  POWER. 

JL  H£  cxecutiTe  is  divided  among  feverul  officers,  whidi  vill  be 
coafidcred  imder  two  heads,  the  fapreme,  and  the  f  ibordlnate. 

I.  The  fiiprcmc  executive  power  is  confined  to  narrow  limits 
by  the  Datore  i»f  our  conlticution,  and  oar  union  wiih  tbe  United 
States. 

Tho  the  power  of  tbe  governor  islcfs  in  thlsflste,  than  in  fome 
others,  as  he  does  not  conftitutc  a  diftindb  branch  of  the  Ifgiilaturc 
and  tan  make  but  fewappointmeBts  to  oAices,  yet  it  ftill  dcicrves  tp 
be  con£dered  as  a  ftation  of  great  relp^ability  and  dignity.  In 
his  legiflative  charadter^  he  is  the  prefident  of  the  coqnci(.  In  the 
executive  department,  he  is  the  fuprcme  executive,  x  lie  is  the 
chief  magiftrate  of  the  Rate,  with  the  ftilc  of  his  excellency,  «  He 
is  commander  in  chief  of  the  mllita^  with  the  power  of  aj>poi!iring 
the  adjutant  genera),  two  aids  du  can^p^  and  of  difniUiing  com« 
miffioned  oncers.  He  figns  the  commiffions  of  all  judges,  juftices 
«f  die  peace,  and  military  officers.  ^  He  has  the  power  of  jallice 
of  the  peace  throughout  the  ftate.  He  is  the  clianncl  of  corrcf-. 
pondence  with  neighbouring  dates,  and  with  the  gavcrnmeni  of 
the  United  States.  Ail  coininunications  of  public  papers,  and  acHs 
of  congrefs  arc  tranfmitted  to  him,  from  the  heads  of  the  executive 
departments,  and  all  orders  from  the  fupreme  executive  of  the 
nnion,  are  direded  to  him.  He  has  the  power  of  ifl'uuig  procU- 
ffiatioms  upon  all  proper  occafions.  c  He  may  reprieve  a  condem- 
ned malcfaftor,  till  the  next  general  court« 

Tbe  governor  and  council  have  fumeihare  of  executive  power. — 
i  They  appomttfae  Iheriffs  in  the  fcveral  counties,  r  They  are  in^ 
vefled  wich  the. power  of  laying  epibargos,  ajod  for  that  purpofc, 

the 
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the  governor  with  advice  of  coimcU  may  iftie  a  pr<ic]aflMMh  probi' 
biting  the  tranfportatiQO  out  of  tbe  fls^te  by  land  or  water,  any  xir-r 
liicleor  thing,  i^  they  (hall  think,  neceffiury  or  cxpedkm;  iuc  a  cer^ 
tain  time^  to  be  limited  in  the  proclaroacioii.  /  They  may  gnat 
briefs^  praying  the  charitable  contribution  of  the  people^  to  focb 
perfons  as  they  judge  the  proper  objects  of  charity,  and  without 
their  approbation,  briefs  are  illegal.  /  They  are  enabled  to  grant 
commiffions  of  fewerS;  upon  application  made  to  them,  by  the  ma« 
jor  part  of  the  proprietors  of  fucb  lands  as  may  be  benefited  th^e- 
by.  They  excrcife  the  authority^  every- fprbg  of  appcnnting  m 
day  of  public  fading  and  prayer^  and  prohidng  lerviie  lafaoor  oil 
fuch  day.  Their  authority  for  this,  is  derived  from  immemo^iat 
ufage   and  conient. 

A  day  of  public  thankfgiving,  is  appointed  by  the  legiflatttre  'm 
the  fall  feilion^  apd  the  governor  in  b9th  cafes,  ifiues  his  ptodania' 
tion,  requiring  them  to  be  religiouily  obferved. 

The  lientcjtant- governor,  has  the  ftile  of,  hishtooor,-  atid  has 
the  power  of  joftice  of  the  peace,  throng  the  ftate.  Each  aflift- 
ant  has  the  fame  power. 

II.  Of  tlic  fubordinate  e^cecutive  oiBccrs.  Apd,  S.  Of  the 
Secretary.  This  officer  is  elcfted  annually  by  tbe  people,  in  thfs 
fame  manner  as  the  governor,  (n  the  felSon  of  afienibly,  he  per- 
forms the  duty  of  clerk  for  the;  cQuncil,  by  making  entries  oa 
all  bills  and  petitions,  of  their  votes.  His  ofBce  is  created  an^ , 
his  duty  pointed  out  by  ftatuce.  *  Tlijit  the  fccrctary  (hall  have 
the  keeping  and  cullody  of  the  records^,  and  other  public  paper;^ 
that  contain  the  a6Ls,  orders,  grants,  amd  doings  of  the  general  a^ 
fembly,  And  thfit  relate  toilich  mattery  ^nd  affairs,  ^s  are  of  gene- 
ral concern,  ai^  are  to  be  recorded  and  kept  in  his  ofhp e.  He  fhall  . 
record  all  ads,  grants,  orders,  and  refqlves  vnuJic  \^  the  aflemblj^ 
and  give  true  copies  M'lien  reafonably  re^aifed.  H/e  ib^ll  withia 
twenty  days  after  the  end  of  cvcrjr  fe0ion  of  aflembly,  publiih  iu 
writing,  under  the  feal  of  the  (late,  the  ad^s,  laws  and  public  refolves^ 
and  fead  them  to  the  printer  of  tAie  State  of  Comie^licut,  that  they 
may  be  printed.  He  is  keeper  «ftlie  (ealof  the  fiate,  «tid  isobIi« 
ged  to  a^  h  to  fucb  laws^  ad;il,  orders,  commiffi9ns,  inQrument^^ 

and 
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mA  derdficateft,   a«  he  ihall  by  law  be  ordered  to  id,  or  ft»U 
be  deiired  bj  portscolar  perfor^^  who  bare  occaiion  rherefor. 

2.  of  tbe  Trcafurcr.  #  He  is  elefted  andually  by  the  people, 
!a  the  lame  manner  as  the  iecretary.  And  has  the  fuperintendance 
and  care  of  the  revenues  of  the  ftate.  The  public  revenoe  coniifb 
in  the  aaitual  grant  of  taxes  by  the  aflembly ,  the  duties  upon  writs, 
fines,  and  forfeitores  for  public  offences^  infiidted  by  the  iuperior 
and  eoonty  courts.  The  monies  are  all  to  be  paid  inio  the  hands 
ef  the  treafurer,  who  depofits  the  fame  lu  the  treafury,  which  is  un- 
der his  care  and  management.  He  is  obliged  to  keep  a  regular 
account  of  the  public  taxes,  and  monies  which  he  receives — and  his 
accounts  are  annually  audited  by  perfons  appointed  for  that  purpofe 
by  the  aflembly.  k  He  muft  become  bound  with  fiirety,  in  five  thou« 
&ad  poonds  lawful  money,  to  the  (tate,  for  the  faithful  difchargi^ 
of  the  duties  of  his  office,  and  to  render  his  account  when  required. 
Which  bond  is  to  be  taken  by  the  governor  and  council,  and  to  be 
regiftered  and  kept  by  their  clerk.  The  {bcretary,  and  clerk  of 
thefiiperior  court  are  bound  annually  to  give  him  an  account  of  all 
the  fides  and  forfeitures  belonging  to  the  (late  trealury,  and  he  may 
ifioe  his  warrant  to  the  iherifffor  their  coUedion. 

/  It  IS  provided  by  (latute ,  that  all  demands  againft  the  (Ute,  not 
firft  liquidated  and  allowed  by  the  general  aflembly,  or  by  the  gov- 
ernor and  council,  or  houle  of  reprefeutatives,  or  fupreme  court  of 
errors,  or  by  the  foperior  court,  or  by  a  court  of  common  pleas, 
by  virtue  of  (bme  exprefs  law,  (hall  be  liquidated  and  fettled  bjr 
the  cofflptit>ller,  who  fhall  give  orders  on  the  treafurer  to  antko- 
rile  him  to  pay  the  fame. 

When  tbe  aflembly  grant  a  tax,  it  is  the  duty  of  the  treafurer  to 
ifloe  a  warrant  within  three  months  before  the  tax  is  payable  to 
the  conilables,  who  are  colledorp  in  the  feveral  towns,  com- 
nyiffiling  them  to  levy  and  colled  the  fame  according  to  law.— 
Upon  their  failure,  within  four  months  after  the  tax,  has  become 
doe,  be  is  impowered  to  iflue  a  diftrefs  to  the  iheriiF  of  the  county 
where  tbe  coUedor  dwells,  to  colled  the  £ane  of  fuc)i  negligent 
coUedors. 

.Vol.  I.  N  The 
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The  treafarcr  at  the  rcqueft  of  the  feledhnen  of  an^i^town,  mt^ 
ifluc  an  execution  m  their  name,  direAed  to  the  IherifFof  the  couO'- 
ty  or  his  deputy,  a'gaiufl  a  colledor,  at  any  time  after  tlic  tax  be- 
comes due,  that  tlie  money  may  be  colleded  for  the  indemnity  of 
the  town,  who  are  to  pay  the  fame  to  the  trcafurer,  witliin  four 
months  after  the  taxes  become  payable,  and  on  failure,  execution 
is  toiflue  againft  the  perfons  and  eftates  of  the  feledtmen,  and  the 
inhabitants  of  the  town. 

Where  no  application  is  made  by  the  feledbmen  to  the  treafurer, 
for  an  execution  againft  the  collcdor,  and  the  execution  iflued  a* 
gainft  him  is  returned  non  eft,  or  he  becomes  infolvent,  then  executi* 
on  may  go  againft  the  town.  Thcfe  proceedings  are  pointed  out  by 
ftatute,  and  the  nature  of  thcfe  elementary  enquiries  will  not  per- 
mit a  further  difcuflion  of  this  fubjedl. 

3.  The  comptroller,  is  appointed  annually  by  the  general  af- 
frmbly.  He  fuperintends  and  liquidates  the  public  accounts.  His 
office  is  created  and  his  duty  pointed  out  by  ftatute,  hut  as  it  is 
continued  only  from  year  to  year,  and  is  not  confidcred  as  a  per- 
manent office,  it  Will  be  unneceflary  to  confider  it  more  minutely. 

4.  The  flieriiF  is  an  officer  of  great  importance  in  the  executive 
department  of  government.  The  office  is  derived  to  us  from  En- 
gland :  but  the  power  of  it  depends  on  ftatutes,  which  have  confi- 
derably  varied  it  from  wliat  is  in  England. 

•»  There  mnft  be  a  flieritF  in  every  county,  he  is  appointed  by 
the  governor  and  council — he  muft  become  bound  before  them, 
with  two  fureties,  who  are  freeholders,  in  a  recognizance  of  one 
thoufand  pounds  lawful  money,  to  the  treafurer,  for  the  faithful 
adminiftration  of  his  office.  He  receives  a  warrant  from  the  go- 
vemor,  or  in  hb  abfence  from  the  lieutenant-governor,  impowering 
him  to  excvute  his  office.  Any  perfon  may  be  appointed  to  this  office, 
and  no  perfon  is  fubjeft  to  any  penalty,  for  rcfufing  to  accept  an 
appointment.  The  office  is  held  during  good  behaviour.  The  go- 
vernor and  council  may  dlfplacc  him  upon  proper  reafons,  and  he 
may  refign  his  office  at  plcalure. 

Thi^ 
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The  iheriff  is  conlidered  as  the  principal  officer  in  the  county, 
and  has  great  and  eztenfive  authority.  It  is  his  duty  and  in  his 
power  to  preferve  the  peace  of  the  county^  and  to  fupprefs  all  ta« 
molts,  riots,  routs,  and  unlawful  afleoiblies,  by  force  and  ilrong 
hand.  He  may  officially  and  without  warrant,  apprehend  all  per- 
ibns  whom  he  ihall  find  in  the  difturbance  of  the  peace,  and  them 
carry  before  proper  authority.  He  may  command  all  proper  per- 
fons  within  his  county,  to  aid  and  afliil  him  in  the  execution  of  his 
office.  This  is  the  fame  power  that  they  have  in  England,  and  is 
called  railing  the  poile  comnilratus,  or  power  of  the  "county. 

In  cale  of  great  oppofition,  or  where  he  has  reafon  to  fufpeA  it, 
he  may  with  the  advice  of  one  affift^nt  orjufticeof  the  peace,  or 
more  if  they  be  preient,  raife  the  militia  in  the  county,  or  fo  many 
of  them  as  they  ihall  judge  needful,  who  are  bouiid  to  yield  obedi- 
ence. The  fheriiF  being  invefted  with  fufficicnt  power  to  execute 
his  office,  and  it  being  abfolutalj  necellary,  for  the  exiftence  of  go- 
vernment, that  he  fhould  execute  his  office,  he  fhall  not  return  that 
he  cannot  do  execution*  The  iheriiF  is  bound  to  read  the  riot  a^^ 
in  all  caies  of  riots. 

He  IS  authorifed  to  ferve  and  execute  all  lawful  writs,  to  him 
directed,  by  lawful  authority,  and  the  power  of  water  bailiff,  is 
annexed  to  his  office.  He  is  bound  to  receive  all  lawful  writs, 
when  they  are  tendered  to  him  within  his  county,  and  make  re- 
turn according  to  law,  and  the  dire<ftion  therein  given  :  he  mufl:  give 
a  proper  receipt  for  all  writs,  if  demanded,  and  a  feceipt  be  prefcti- 
ted  without  fee  or  reward,  and  on  refufal,  other  perfons  may  fet 
tJieir  names  to  fuch  receipt,  as  witnefe  to  the  delivery.  On  nc- 
glecl  to  execute  or  making falfe return,  com|*laint  may  be  madt  to 
the  court  or  jnftice,  to  which  fuch  writ  was  relurnablc,  who  may 
enquire  into  the  fads,  fet  a  fuitable  fine  on  tiie  fhcrifF,  and  award 
juft  damages  to  the  party  injured.  This  ftatute  gives  all  courts 
original  and  final  jurifdidion,  on  all  receipts  for  executions,  graht- 
•d  on  judgments,  by  them  rendered. 

ThefherifFis  by  his  office,  chief  keeper  of  the  gbal  in  the  coun- 
ty, «Bd  has  the  charge  and  cuftotly  Uiercof,  and  uiry  appoint  fach 
N  -a  keepers 
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keepers  under  him  as  he  (hall  think  proper,  and  is  refpanfible  for 
any  damages  that  any  peribn  may  fuftaiq^  by  the  efcape  of  any 
prifbner  from  goal,  by  the  fsiult  or  connivance  of  foch  keepers,  or 
any  other  perfoo  that  has  the  charge  of  faid  goal  under  the  (heriff^ 
and  alfo  for  other  faults  and  negligences  of  fti/cb  under*kee|>ers^  in 
any  matters  reipeding  faid  truft. 

The  fiierifFs  have  the  power  of  conftituting  and  ap^inting,  a 
certain  number  of  deputies,  to  ad  under  them^  who  have  the  fame 
authority  as  the  fticriff,  and  who,  as  well  as  the  fherilF  muft 
take  the  oath  by  law  prefcribed^  before  they  are  qualified  to  execute 
die  office, 

The  &erifF  has  the  liberty  of  deputing  {bene  meet  perfon  on  fycr 
rial  occafions,  to  ferve  and  execute  any  particular  procefs,  which 
deputation,  muft  he  on  ;the  back  of  the  writ,  and  die  perfon  deputed 
after  ferving  it,  muft  make  oath  before  proper  authority  that  he 
ferved  the  fame  according  to  his  indorfement,  and  that  he  did  no( 
fill,  nordireft  any  perfon  to  fill  the  fame.  The  only  inftances  where 
it  is  ufuaj  for  (heriffs  to  make  fuch  fpecial  deputies,  are  where 
no  legal  ofiScer  can  conveniently  be  had,  or  the  peiibn  againft  whom 
the  writ  is,  fecretes  himfelf,  and  keeps  himfelf  out  of  the  way  of 
known  ofiicers.  In  fuch  cafes,  he  deputes  fome  perfon  for  that 
fpecial  purpofe,  fo  that  there  be  no  failure  of  juftice.  The  iheriff 
or  his  deputy,  may  not  draw,  or  fill  up  any  ?vnt,  prQcefi,  or  decla- 
ration, nor  apjpear  ^s  attgrnies. 

It  is  the  duty  of  the  fl^eriff  to  attend  on  all  the  ftatcd  courts  with- 
in the  county,  to  preferve  goqd  order  in  the  covirt,  and  to  execute 
their  judgments.  In  all  matters  of  a  criminal  nature,  it  is  his  duty 
to  carry  the  judgments  of  the  court  into  execution^  by  infiiding  fuclji 
puniftimcnt  as  they  order. 

5.     Jofticcs  of  the  peace,  may  be  confidered  as  having  fome  ihare 

of  executive  authority.     It  is  their,  duty  to  conferve  the  peace  of 

the  county.     When  riots  happen,  they  have   power  to  read  the 

riot  ad,  and  command  the  rioters  to  difperfe.     In  cafe  of  difobedi- 

ence,  they  have  right  to  apprehend  the  offenders,  and  command 

any  perfon  to  aillft.     The  fl;eri$'n\u^  take  thei^  advice  in  raifmg 
'  /  the 
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A»  nilim  to  quell  nots.  Tfaey,  with  the  {tU&tum,  cooRAltM^ 
saad  grandjororSj  nominate  tavcrn-lLBepers.  But  their  aotfacdriqr  io 
«fakfl)r  of  a  judicial  nature. 

6.  Goal  keepers  are  appointed  by  the  (heriflF,  for  the  immedi- 
ate keepingfthe  goal,  and  fecuring  the  prifoners.  There  are  man/ 
other  executive  officers  in  the  lefler  divilions  of  the  ftate^  (uch  as 
town  and  fociecy  officers — thefe  will  be  confidered,  when  we 
come  to  treat  of  towns,  and  focieties,  which  are  referved  for  a  fpe- 
dal  coniideration^  in  the  courfe  of  thefe  enquiries. 
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X  HE  jnrifdidion  of  courts  of  law  is  precifcly  defined,  and  li- 
mited by  ftatute.  Wc  arc  perplexed  by  no  dilputes  on  this  fubjcd, 
and  have  occafion  only  to  exhibit  the  icveral  courts,  from  the  high- 
^ft  to  the  lowefi,  by  a  concife  abridgment  of  the  ftatutes. 

I.  The  Sopreme  Court  of  Errors,  conlifts  of  the  governor, 
lieatenanc-g(»vemor,  and  council  ^  in  which  the  governor  pre^ 
fides,  and  in  bis  abience  the  lieutenant-governor,  or  if  he  be  ab&nt, 
the  feoior  affiftant  prefent.  Eight  of  the  council  conftitute  a 
qaorurn.  This  is  the  higheft  court  of  law  in  the  ftate,  and  is  the 
dernier  refort  in  all  matters  of  law  and  eqoity,  brought  by  way  of 
Writ  of  error,  or  complaint  from  the  judgment,  or  decree  of  the 
fuperior  court,  wherein  the  rules  of  law,  or  principles  of  equity, 
appear  from  the  files,  records,  and  exhibics  of  faid  court,  to  have 
been  miftakenly  adjudged,  and  determined.  This  court  is  holdcn 
alternately  at  Hartford,  and  at  New-Haven,  the  firfl:  Tuefday  in 
June.  The  Iccretary  is  their  clerk.  It  is  the  duty  of  this  court,  to 
commit  the  reafons  of  their  judgments  to  writing,  which  are  to  be 
figged  by  one  of  the  council  and  lodged  in  tlie  office  of  the  clerk  of 
the  fiiperior  coart.  This  court  was  inftirated  in  1 7^4,  previoufly  to 
which  time,  the  general  aflcmbly  was  the  laft  refort, 

II.  The  Superior  Court  conCfts  of  five  judges,  appointed  an- 
nually by  the  general  afiembly.  This  annual  appointment  of  the 
judges  of  the  fuperior  court,  is  the  mod  exceptionable  pradicc 

^optcd  in  the  ftatc.    Judges  have  no  power  to  frame  laws— -they 

can 
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cad  only  expound  them.  Tbey  can  have  no  temptation  to  eiEtend 
or  miiconftnie  the  law,  to  the  oppreffion  of  the  people^  becaufe  they 
can  derive  no  benefit  from  fuch  mifcondud.  Ihc  refponfibility  of 
the  legiflature  to  the  people,  is  the fccmity  that  good  laws  fhall  be 
made  ;  but  the  judiciary  are  placed  on  a  diHTerent  bafis.  The  lecu* 
rity  that  they  ftiall  expound  the  laws  juftly ,  is  their  independence. 
Secure  in  their  places^  they  can  have  no  bias  to  deviate  from  the 
principles  of  jufticc,  and  they  will  equally  refift  the  infolence  of 
of  power,  or  the  caprice  of  the  people.  They  will  equally  regard 
the  rich,  and  the  poor.  But,  if  they  muft  court  the  favour  of  the 
legiflature,  or  thefiniles  of  tb«  people  to  preferve  their  ofEces,fuch 
will  be  their  ftate  of  dependence,  that  they  may  infenfibly  be  led 
in  their  decifions,  to  bend  the  principles  of  juftice,  to  a  calculation 
of  fecuring  the  favor  of  the  perfoos  moft  inEtieatial  in  their 
appointments.  In  this  ftate  it  is  apparent  that  where  a  cafe  conie<( 
before  the  fuperior  court,  for  trial  between  an  influential  charadler^ 
who  is  ufually  a  member  of  the  legiflature,  and  a  poor  man  without 
influence,  the  judges  have  not  that  independence  of  fituation,  which 
is  neceflary  to  enable  them  to  form  an  impartial  decifion.  There 
is  danger  of  the  operation  of  a  bias  on  their  minds,  to  which  they 
ought  not  to  be  expofed  by  the  nature  of  their  appointments.  As 
they  can  have  no  inducement  to  extend  their  power,  let  them  be 
independent,  and  they  have  no  inducement  to  Averve  from  juftice. 

I  hey  ought  to  be  appointed  during  good  behaviour,  and  remo- 
vable on  impeachment  for  corruption,  and  mift)ehavjour.  This  will 
be  a  [ufiicient  guard  againft  mal-adminift ration :  but  to  avoid  iocon* 
veniencics  of  another  nature,  it  would  be  proper  to  declare  that 
they  ftiould  not  hold  iheir  offices  after  they  arrive  to  a  certain  age, 
and  that  fuch  a  ftate  of  infirmity  as  precluded  the  performance  of 
official  duties,  ftiould  vacate  their  feats. 

II  Their  jurifdiftion  extends  thro  the  ftate.  They  hold  their  courts 
in,  and  perform  circuits  tliro  every  county.  They  poflcfs  a  foar- 
fould  jurildi«5lion.  They  hold  pleas  of  certain  crhues.  They  have 
appellate  junfdi<5lion  in  certain  matters  of  a  civil  nature,  from  tlie 
courts  of  common  pleas,  and  courts  of  probates.  They  have  ori- 
ginal jnrifdiclion  in  all  matters  of  equity,  where  the  fijm  exceeds 

one  hundred  pounds,  and  is  Icfs  thanfixteen  hundred.     1  hey  have 
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lariHiaionbyirrits  of  error  from  the  jtidgmcnts  and  decrees  of  the 
courts  of  fubor^ate  rank,  I  (hall  treat  of  each  branch  of  jnrir- 
didioo. 

I.  The  criminal  jurifdiaion  extends  to  all  crimes,  the  punifli- 
ment  of  which  relate  to  life,  limb  or  banifhment,  and  to  other  high 
crimes,  and  mifdcmeanors,  and  to  adultery.  They  have  by  ftatutc 
jurifiiiaion  of  the  crimes  of  blafphemy,  atheifm,  polythcifm,  and 
nnitarianifm.  Of  robbery,  burglary,  forgery,  counterfeiting,  and 
faorfe-fiealing.  The  cxprcffion  of  high  crimes  aqd  miidemeanors, 
IS  of  uncertain  meaning,  but  the  court  have  judged  that  under  mif- 
demeanors,  they  have  cognizance  of  all  crimes  where  the  commoii 
law  pmiiihments  of  fine,  imprifonment,  and  pillory  are  infliAed,  lb 
that  they  denominate  the  offences,  mifdemeanors  at  common  law. 
•  They  hare  determined  that  tbey  have  cognizance  of  perjary. 

1.  The  appellate  jurifdi£lion  is  from  the  courts  of  common 
pleas,  and  courts  of  probate.  Appeals  fie  from  the  courts  of  com- 
000  fdeas  in  all  cafes,  wherein  the  title  of  land  is  concerned,  or  the 
▼aloe  of  the  debt,  damage,  or  matter  in  difputc,  fliall  exceed  the 
iim:!  of-twcnty  pounds  ;  excepting  it  be  a  bond,  or  note,  vouched 
by  two  witness.  It  has  been  adjudged  that  the  (hm  demandetl  in 
the  writ,  fhall  not  be  the  rule  of  dettjrmining  the  jurifcliclion  ;  but 
that  the  court  will  look  into  the  declaration  and  pleadings,  and  if 
from  the  fads  dated  it  is  apparent  that  according  to  the  rules  of 
afcertaining  damages,  judgment  cannot  be  rendered  for  a  greater 
fum  than  twenty  pounds,  the  appeal  cannot  lie  :  but  where  it  may 
be  a  difcretionary  matter  with  the  jury  to  find  greater,  or  left  da- 
mages, the  appeal  muft  be  fuftained.  t  In  an  adion  on  book,  the 
plaintifF  averred  that  twenty  pounds  was  due,  and  demanded  twen- 
ty-five pounds,  the  court  adjudged  that  no  appeal  would  lie,  be- 
cauie  the  plaintif  could  not  recover  more  than  the  fum  he  faid  was* 
due,  which  was  but  twenty  pounds. 

^  Tn  an  afcion  on  note  for  fifty  pounds,  which  appeared  by  the 
pleadings  to  be  an  arbitration  note,  and  that  the  award  was,  that 
the  defendant  (hould  pay  the  plaintiff  eighteen  pounds  only,  judg- 
inent  being  rendered  by  the  county  court  for  that  fum,  an  appeal 
was  taken,  but  abated  hy  the  fuperior  court,  becauTe  neither  the 

original 
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origmalnatter  of  controvetfy,  nor  the  award^  atnounteJl  to  twenty 
pounds^  and  the  award  was  tiie  only  matter  in  difpate.  r  In  an  ac*' 
tion  onbook^  demanding  thirty  pounds^  the  book  produced  was  for 
lefs  than  twenty  pounds^  and  the  county  court  refufcd  an  appeal^  but 
cm  writ  of  error,  judgment  was  revcrfed.  The  defendant  in  error 
offered  to  produce  a  certified  copy  from  the  clerk  of  the  county 
court,  where  the  book  was  lodged  on  file,  that  it  was  for  lefs  than 
twenty  pounds^  but  the  court  faid  they  could  not  take  notice  of  it^ 
ttnlefi  it  was  made  parcel  of  the  record. 

/It  has  been  adjudged  that  if  a  note  or  bond  for  money  only,  he 
witnefled  by  two  witneffes,  and  at  the  time  of  trial,  either  of  the 
witnefles  be  dead,  or  become  interefted,  fo  as  to  be  excluded  from 
teftifyingf  that  appeal  will  notli«  ;  becaufe  by  the  reafon  of  ths 
death,  or  iotereftednels  of  the  witneis,  the  note  or  bond  cannotbe 
vouched  in  court  by  two  witnefles. 

f  No  appeals  lie  upon  defaults,  unlefs  there  was  a  hearing  m 
damages,  for  otherwife  die  party  b  not  fnppofed  to  be  in  court : 
but  from  every  fentence  by  which  the  party  is  aggrieved,  if  he  be 
tn  court,  appeal  lies,  as  from  a  judgment  rendered  npon  nihil  dicit. 
«  No  appeal  lies  to  an  adjourned  court. 

It  has  been  determined  that  no  appeal  lies  from  the  coort  of 
common  pleas,  in  a  qui-tam  profecution,  for  any  crime,  let  the  mat- 
ter in  difpute  be  of  ever  fo  great  amount.  «  Formerly  it  was  held 
that  if  the  defendant  was  acquitted,  the  profecutor  fhould  not  be 
allowed  an  appeal,  becaufe  no  perfon  (hall  be  brought  in  jeopardy 
twice  for  the  fame  crime  :  but  if  he  was  convicted,  it  was  fuppo- 
led  that  as  the  profecution  was  of  the  nature  of  a  civil  a&ion,  he  had 
a  right  to  an  appeal,  if  the  fum  in  difpute  exceeded  twenty  pounds. 
But  in  a  late  cafe  of  Gilbert  againfl:  Stedman,  the  fuperior  court 
decided  that  the  defendant  on  conviction,  had  no  right  of  appeal, 
and  this  judgment  was  afBrmed  by  the  fupreme  court  of  errors. 

Appeals  in  all  cafes  mufl  be  takea  during  the  feflion  of  the  court 

from  whence  the  appeal  is  taken,  bond  with  furcty  given,  and  the 

duty  of  fix  fhilllngs  paid.    The  apptfals  maft-be  entered  before  the 

fecond  opening  of  the  court  to  which  they  are  taken,  unkfs  the 

appellant 
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appellant  fliall  before  the  jury  arc  iifmlftcd,  pay  to  the  appellee  all 
his  coft  in  fuch  cafe  arifen  to  that  time,  which  ihall  not  be  refunded, 
however  the  cafe  may  finally  iflue«  But  if  the  appelladt  do  not  en* 
tcr  the  appeal,  before  the  jury  are  difmiflcd,  the  appellee  niay  after- 
wards, and  have  the  judgment  of  the  county  court  afEnwed^  with 
additional  coCl. 

i^ppeals  lie  in  all  cafes  from  the  dctefminatiortS  of  courts  of  pro- 
bate, unicfs  it  be  a  judgment  accepting  the  report  of  commiffioners, 
in  allowing  the  claims  of  creditors,  to  an  infolvcnt  eftate,  in  which 
cafe  it  has  been  adjudged,  that  no  appeal  lies  excepting  the  nd- 
hiiniftrator  be  a  creditor,  and  has  an  allowance  made.  In  fuch 
cafe  it  has  been  determined  that  an  appeal  lies,  becaufe  no  perfoil 
cancontefthis  account  at  law,  as  he  cart  the  accounts  of  all  other 
creditors.     No  appeal  lies  from  a  judgment  on  a  report  of  auditor^. 

3.  The  fuperior  court  has  jurirdidion  of  all  matters  5n  ccjuity, 
that  exceed  one  hundred  pounds,  and  are  lefs  than  Hxteen  hundred 
pounds,  by  petition  originally  preferred  to  them. 

4.  A  mofl  ext^nfive  branch  df  jurifdiclion  arifes  from  Writs  of 
error,  from  the  courts  of  common  picas,  and  juftices  of  the  peace. 
t-Vdn  all  judgments  of  the  common  pleas  and  juftices  of  the  pfacft,  a 
writ  of  error  will  lie  to  this  court,  for  any  eri'or  in  law  or  equity, 
apparent  on  the  face  of  the  record*  Error  may  be  brought  in  all 
criminal  cafes,  if  it  appear  ort  the  fecOrd.  The  thnie  of  bringing 
Writs  of  error,  is  limited  to  three  years. 

This  court  has  jurifdidiort  in  ail  actions,  that  at*e  neccftary  to 
i^rry  their  judgments  into  execution.  Writs  of  fcire  facias  on  their 
Judgments,  and  fuits  againft  officers  who  neglec^t  to  fervc  executi' 
ons  iflued  by  them,  may  be  brought  diteSAy  to  this  court. 

5*  They  have  power  to  grant  bills  of  divorce  tb  married  per* 
fons  pnrfuant  to  flfatute  :  but  this  fubjcdl  will  be  fully  confidercd 
When  we  come  to  treat  ofhulband  and  wife* 

6.  y  The  fnperior  Court  and  }n  varaiion,  thfe  chief  j'ulge,  or  any 

ttto  afliftant  judges,  tipon  complahit  made  to  thtm,  that  any  other 

court  do  exceed  theif  jurifdlftioh,   or  hold  plea  in  any  matter  of 

which,  they  have  not  cognisance    by  which  the  perf«>n  fnggcfting 

is  grieved,  arc  impowercd  to  grant  a  writ  of  prohibition,  by  them 
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fubfcribcd  as  well  to  the  party  profccuting,  as  to  the  judge  of  the 
court,  who  exceeds  his  jurifdiftion,  prohibiting  them  from  proceed* 
jng  any  further,  and  the  court  is  impowered  to  proceed  from  time 
to  time  thereon^  and  render  judgment^  and  award  cod  according 
to  law. 

This  writ  is  grounded  upon  a  complaint  from  the  defendant,  fla« 
ting  the  caufe  of  adlion,  and  fhewingthat  the  inferior  court  exceed 
their  jurifdidion,  and  are  incompetent  to  try  the  adlion  of  which 
they  claim  cognizance.  It  is  directed  to  the  court  as  well  as  to  the 
party  profccuting.  If  fuch  inferior  court  arc  fatisfied  when  they 
receive  the  prohibition  that  they  have  no  jurifdidion  of  the  adion^ 
they  ft(^  their  proceedings  ;  if  not,  then  they  make  a  return  of  the 
adtion  to  the  fuperior  court,  which  will  be  confidered  as  a  true 
return,  on  which  the  fuperior  court  will  decide  the  right  of  jurif- 
didion.  If  they  are  of  opinion  that  the  inferior  court  had  not  jurif- 
didion,  the  judgment  is  that  the  prohibition  fliall  (land  ;  if  other, 
wife,  they  grant  a  writ  of  confultation,  which  is  a  pcrmiilion  to 
proceed  in  tlie  profecution  and  decifion  of  the  adion. 

7.  The  fuperior  court  have  decided  that  they  have  the  common 
law  jurifdidion  to  ifluc  writs  of  mandamus  to  inferior  courts  and 
officers,  to  reftraiivthem  within  proper  bounds,  and  to  oblige  them 
to  execute  that  juftice,  which  their  duty  requirs.  «They  ordered 
a  mandamus  to  idue  to  a  town-clerk  to  record  a  deed.  The  party 
who  moves  the  court  for  a  mandamus,  muft  (late  the  fads  Qeceflary 
to  fopport  his  motion,  and  make  oath  to  their  truth.  Notice  muft 
be  given  to  the  adverfe  party  to  lliew  caufc  why  the  motion  fliouW 
not  be  granted.  The  firft  writ  that  ifliies,  is  a  command  to  the  offi- 
cer or  court  to  do  the  thing  required,  or  return  a  liifficient  excufe 
for  not  doing  it.  If  the  officer  or  court  rcturn^  an  excufe  which  is 
deemed  to  be  fufficient,  the  proceis  is  at  an  end  :  but  if  it  be  ad* 
judged  infufficient,  tlien  a  peremptory  mandamus  iflues,  and  if  tlie 
officer  to  whom  it  is  direded  difobeys,  he  is  punifhable  for  a  con- 
tempt of  their  authority,  and  tliey  will  grant  aii  attachment  to  take 
and  imprifon  hinv,  till  he  obeys  the  order.  Where  a  faife  return 
is  made,  the  party  injured,  by  the  common  law  mufV  have  recourfc 
to  his  adion,  in  which  large  damages  are  given,  if  the  return  is 
found  to  be  falle.  By 
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By  a  fiatatc  in  Great*BrItain,  of  the  9CI1  of  Aimc^  the  complain* 
ant  has  a  right  to  traverfe  the  return^  which  is  tried  by  a  jury, 
and  if  found  againft  the  officer,  a  fpecial  mandamus  iffiics  and  da- 
mages are  alfi>  given  to  the  complainant.  In  this  (late,  in  Strong*s 
caie,  the  court  directed  that  the  datute  of  Anne^  Hiould  be  the  rule 
of  proceeding  in  trying  the  (iiflficiency  of  the  return  of  the  manda" 
mus  :  bat  the  conteft  was  feuled  without  a  trial  of  the  return. 

8.  The  writ  of  habeas  corpus,  is  a  valuable  privilege  of  the 
citizen^  and  is  demandable  of  common  right^  for  any  perfon  im* 
priibned  under  colour  of  authority,  or  without  it,  except  the  im- 
prffonmentbe  on  execution,  or  on  convitition  of  fome  crime.  Th« 
laperior  court  grant  this  writ,  which  mud  be  dlre^ed  to  the 
peribn  who  has  tlie  cuftody  of  the  complainant,  with  a  command  to 
bring  him  before  the  court,  with  the  caufe  of  his  detention.  Thin 
writ  lies  infavour  of  a  wife  confined  by  her  hulband,  or  for  a 
lervant,  or  child  confined  by  their  parents  or  mailers.  It  will  alio 
lie  in  all  cafes  of  imprifoiunent  by  legal  procefs,  excepting  oft 
execution,  and  on  conviction  of  crimes.  When  the  perfon  is 
broagfat  forward  before  the  coort^  with  a  letum  of  the  caufe  of  his 
detention,  the  court  will  examine  the  matter,  and  if  the  detention 
be  illegal,  they  may  difcharge  him,  or  otherwiie  remand  him  to 
prifon.  When  the  court  is  not  fitting  application  may  be  made  to 
the  chief  judge,  or  in  his  abfence  to  one  of  the  affillant  judges.  If 
a  bolband  fliould  confine  his  wife,  after  flie  had  been  difchargcd  by 
order  of  the  court,  he  may  be  committed  for  the  contempt. 

The  faperior  court  has  dated  terms  in  every  county,  and  the  chief 
judge,  or  in  his  abfence,  any  three  of  the  other  judges  are  em- 
powered to  call  a  fpecial  court,  upon  extraordinay  occafion.— 
When  the  conrt  cannot  conveniently  be  held  at  the  time  or  place 
appointed,  any  three  of  the  judges  may  adjourn  it  to  any  other 
time  or  place  in  the  county,  or  continue  the  actions  tlierein  pend- 
ing, to  the  next  dated  terra,  giving  notice  to  the  iheriff  under 
their  hands,  who  fhall  proclaim  and  pablifh  it  in  fuch  manner  as 
they  fhall  direct.  If  any  judge  be  prefent  at  the  place  and  time  for 
opening  of  the  court,  he  my  open  and  adjourn  it.  If  none  are  pre- 
fcot^  tbeiherif  may  adjourn  till  the  next  duy,  till  the  judges  arrive. 
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"VlTicn  by  abfcnce  of  any  of  the  judges  or  legal  exception  to 
them,  there  fhall  not  be  a  fufficient  number  to  hold  the  court,  to 
try  any  cafe,  the  place  may  be  fupplied  by  any  of  the  afliftants. 
They  have  power  to  appoint  and  fwear  a  clerk,  and  an  aflillant  clerk, 
who  Ihall  have  power  to  do  every  thing  the  office  requires.  The 
prefiding  judge  in  cafe  of  an  equi-votc,  has  a  cafting  voice. 

The  fuperior  court  on  complaint,  have  power  to  disfranchife  a 
fi-eeman,  for  walking  fcandaloufly ,  and  committing  fcandalous  offen- 
ces, and  on  reformation,  may  reftore  him.  This  power  is  too  general, 
and  the  defcription  of  the  crime  too  vague.  It  were  better  to  de- 
fignatc  the  crimes,  for  which  a  freeman  might  be  disfranchifed, 
and  not  leave  too  much  to  the  arbitrary  opinion  of  a  court. 

It  is  the  duty  of  the  court  in  all  matters  of  law,  by  them  decid- 
ed, on  writ  of  error,  demurrer,  fpecial  vcrdid,  or  motion  in  arreft 
of  judgment,  that  each  judge  fliall  give  his  opinion  feriatim,  with 
the  reafons,  and  reduce  the  fame  to  writing  and  fubfcribe  it,  to  be 
kept  on  file,  that  the  cafe  may  .be  fully  reported,  and  if  remov- 
ed by  writ  of  error,  be  carried  up  with  greater  advantage,  and 
thereby  a  foundation  be  laid  for  a  more  perfcd  and  permanent 
l^'ftem  of  common  law. 

III.  The  courts  of  common  pleas,  or  county  courts  are  next  in 
order,  z  Thefe  have  two  dated  terms,  or  feflions  annually,  and 
may  be  adjourned  as  often  as  convenient,  and  called  together  as 
often  as  neccflary .  They  confift  of  one  chief  judge  and  four  juftices 
of  the  quorum,  who  are  annually  appointed  by  the  general  alTemby. 
In  abfcnce  of  the  judge,  the  fenior  jufticc  prefent  prcfides^  and 
either  three  make  a  quorum :  in  cafe  of  abieuce,  or  exception  to 
rhe  judge  or  juftices,  fo  that  there  be  not  a  fufficient  number  to 
proceed,  their  places  may  be  fupplied  by  any  of  the  juftices  of  the 
peace  in  the  county.  They  appoint  a  clerk  who  is  fworn,  and  has 
power  to  grant  attachchents,  fummons,  and  replevins,  to  grant 
executions  on  judgments,  and  keep  their  records.  In  cafes  of  an 
equi-vote,  the  prefiding  judge  has  a  cafting  voice. 

Thcjurifdidionof  this  court,  comprehends  matters  of  a  criminal, 

of  a  civil,  and  of  aa  equitable  xiaturc. 

I*  The 
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1.  The  criminal  jarM3i£tion  W  Catutc,  extends  to  all  crioiet 
where  the  puiiifhtnent  does  not  rehleXfi  life,  limb,  orbanifliment^ 
or  adultery.  Theie  general  tcmis  wftuy-  give  them  concurrenc 
jorHdiccioo  in  dindry  matters  with  the  Cn^ior  coart ;  but  perhapi 
the  true  diftinitioais,  that  the  courts  of  comniB'ta.p}eas  have  cogni- 
zance of  all  crimes  beneath  the  jurifdidion  olT'ther  fuperior  court, 
excepting  ia  cafes  where  the  (tatutc  gives  concurrent* jurifdidion^ 

as  for  the  crime  of  horCe -dealing. 

•'  *••  « 

2.  Civil  adions  principally  originate  before  this  courts' they 
have  therefore  power  to  hear,  examine,  try,  and  determine/ hj^  % 
jnry  or  otherwife,  all  civil  caufes,  real  or  pcrfbnal.    All  adi<i)cfs\- 
th-.iexcecd  the  jurifdidion  ofjuftices  of  the  peace,  are  originally'' 
brought  to  this  court.     In  all  adions  originally   brought  before 
juftices  of  the  peace,  they  have  appellate  jurifdidion,  where  the 
fum  demanded  exceeds  forty  ihillings,  and  the  bond  or  note   is 
not  vouched  by  two  witncfles.     They  have  final  jurifdidion,  unlels 
by  writ  of  error,  in  all  cafes  wherein  the  value  of  the  debt,  damage 
or  matter  in  difpute,  does  not  exceed  twenty  pounds,  and  all 
zciioBS  on  bonds,  or  notes  for  money  only,  vouched  by  two  wit- 
neilcs.    No  appeal  lies  in  a  fuit  againfl:  an  of&cer  for  not  ferving 
an  execution,  or  on  a  receipt   for  property  on  which  execution 
was  levied. 

3.  The  equitable  jurifdidion  extends  to  all  cafes,  wherein  the 
matter  in  demand  docs  not  exceed  one  hundred  pounds.  A  juftice 
of  the  peace  has  no  power  in  matters  of  equity,  and  the  ftatute  has 
fixed  no  fum,  below  which  a  court  of  equity  cannot  grant  relief. 
No  appeal  lies  in  matters  of  equity,  but  writs  of  error  may  be 
brought  to  the  fuperior  court. 

4.  a  The  courts  of  common  picas  in  their  rcfi^edivc  counties, 
have  the  fbperintendance  and  guardian/hip,  of  all  idiots,  diftraded, 
or  impotent  perlbns,  that  have  any  eftatc,  and  may  order  and  dif- 
pofe  of  it,  in  fuch  munner  as  they  iliall  julge  bed  for  tlielr  fupport, 
and  put  the  perfons  tofome  proper  labour,  or  fervicc,  at  the  dif- 
cretion  of  the  (eledmen,  or  they  may  ai>point  confervators  to  the 
perfons  and  eftates^  of  inch  idiots^  diftraded,  and  iiDpotcnt  perfons^ 
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to  provide  for  their  (iipport^  4pd  Se.  accocmuble  to  the  court  for  the 
management  of  their  truft^  ."when* required  :  and  on  failure  of  per- 
ibnal  eftate  to  defray  tb^  e5^nfe  of  their  fupport^  the  court  Biay 
•rder  a  fale  of  the  r<;;il*^ftate. 

5.  The  courts. (tf^6mnion  pleas  in  each  county,  and  grandjurors 
there  prefcnt,  ha\v  power  annually  to  grant  and  levy  a  tax  as  ne- 
ccffity  may  rcbyirc,  upon  each  town  in  the  county,  upon  the  lifts  of 
fuch  yerfi'/.Vo'pay  the  debts  and  neceilar}'  charges  of  the  county, 
whicK,GSkQhot  be  paid  out  of  tlie  fines  and  perquiiites  allotted  for 

•  •    • 

•, '  'iff.  *  The  courts  of  common  pleas  have  the  power  of  admitting 
ittorniesto  practice.  In  this  ftace  there  are  no  grades  in  the  pro- 
feflion^  allof  theprofeffion,  are  called  attomics,  and  when  admitted 
by  the  court  of  common  pleas  in  one  county,  may  pradice  in  every 
court  in  theftate.  The  ftatuteena&s,  that  the  county  couns  in  each 
county,  may  approve,  nominate  and  appoint  attomies,  as  there 
Aall  be  occafion,  to  plead  at  the  bar  ;  who  fhall  take  an  oath  be- 
fore the  court,  and  a  record  by  the  clerk  fhall  be  fofficient  evidence 
of  the  admilHon.  If  they  tranfgrefs  the  rules  of  pleading,  cftablifhed 
by  the  court,  they  may  be  fined  not  exceeding  five  fhillingS.  They 
are  to  be  under  the  diredion  of  the  court,  before  whom  they  plead^ 
and  for  juft  reafon  may  be  fufpended  or  diiplaced. 

No  perfon,  except  in  his  own  cafe,  is  admitted  to  make  any  plea 
at  the  bar,  in  any  court,  unlefs  qualified  and  admitted  as  an  attor- 
ney according  to  law.  This  law  has  not  been  fuppofed  to  extend 
to  juflices  of  the  peace,  and  before  fuch  courts,  perfons  have  been 
allowed  to  advocate  caufes,  tho  not  qualified  attomies.  Where  iJie 
mlcofland  is  not  concerned,  and  the  demand  is  not  above  ten 
pounds,  one  attorney  on  a  fide  only  is  allowed  to  plead  :  and  in 
all  other  cafes,  two  and  no  more.  There  is  no  attorney -general 
in  the  ftate,  but  in  every  county,  the  court  of  common  pleas,  ap- 
point an  attorney  for  the.ftate,  who  is  to  profecute  all  cafes  in  the 
county,  in  behalf  of  the  ftate,  both  in  the  fuperior  and  county 
courts. 

By  the  con&nt- and  pra&ice  of  tlie  courts  and  attoraies,  the 

mode 
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SBode  of  introduction  to  the  bar  has  been,  diat  the  candidates  for 
admii&on,  ^PP^X  ^^  ^  goatlemen  of  die  bar,  who  either  by  thcm« 
felvcs,  or  a  comimttee  appointed  for  that  purpofe,  examine  tlieni 
with  refpedt  to  their  qualifications^  in  point  of  knowledge  of  th^ 
law  and  faimefs  of  moral  chara£ler  ;  and  if  they  find  them  poflcT* 
ied>i£  competent  legal  fcience,  and  of  fair  moral  chanfters^ 
they  recommend  them  to  the  courts  who  diredt  tlie  clerk  to  ad« 
minifter  the  oath  by  law  provided.  Bat  otherwiiby  the  bar  will 
refufe  to  recommend  tliem. 

A  rule  has  been  introduced  by  the  agreement  of  the  attomiea 
in  the  {everal  counties,  that  every  candidate,  whofc  education  has 
been  liberal,  muft  fcrve  as  an  apprentice,  two  years  with  fome  prac- 
tifing  attorney,  and  every  candidate,  whofc  education  has  been 
common,  muft  ferve  an  apprenticcfliip  of  three,  years,  with  fome 
praftifing  attorney,  before  tliey  are  entitled  to  an  examination^ 
with  refpcd  to  their  qualifications,  to  be  admitted  to  practice. 

7.  Courts  of  common  pleas  liave  power  to  lay  oat  new  high- 
ways, or  alter  old.  The  perfon  making  application,  nraft  give 
twelve  days  notice  to  the  town^  where  the  highway  is,  by  cauilng 
a  citation  to  be  ferved  on  one  or  more  of  the  feledmen.  If  no  ob" 
je^ion  is  made,  or  the  obje£lion  is  adjudged  infufficient,  the  court 
may  appoint  a  committee  to  enquire  into  the  conveniency  and  ne- 
ceffity  of  the  highway,  and  if  found  cojivenient  and  nccefliary, 
they  may  appoint  a  committee  of  three  freeholders,  to  view  and 
lay  out,  or  alter  the  fame,  who  muft  be  fworn,  muft  give  notice  to 
the  feledhnen,  and  twenty  days  warning  on  the  fign-poft  ;  they 
muft  lay  the  highway  in  the  moft  convenient  place,  eftimatc  the 
damages  done  to  each  perfon,  and  make  return  to  the  court,  which 
being  approved  and  recorded,  the  highway  is  eftablillied.  The  town 
where  the  highway  is,  muft  defray  the  expcnce,  and  on  failme, 
a  fcire  facias  may  be  iftued  againft  the  feleftmen,  and  if  no  fufScient 
caufc  is  fhewn,  execution  may  be  awarded,  with  additional  coft. 
If  any  individual  is  aggrieved  by  the  doings  of  the  committee,  in 
laying  out  the  highway,  or  eftimating  the  damages,  the  court,  be- 
fore the  acceptance  of  the  report  of  the  committee,  may  enquire 
Into  the  matter  complained  of  by  a  jury,  if  the  party  aggrieved 

defire  it  and  grant  (lich  relief  as  ihc  cafe  may  rcqiire  :  but  ifliich 
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application  is  gronndlefe,  the  court  may  render  judgment,  and  grarrt 
execution  againft  the  party  applying,  for  the  coft.  The  application 
for  a  jury,  is  the  only  mode  In  whicli  individnals,  who  arc  affedt- 
ed  by  the  laying  out  a  new,  or  altering  an  old  highway,  can  feefc 
forredrefs  :  till  tliat  time,  tlie  controverfy  is  between  the  petition* 
crs,  and  the  town  :  of  courfe  the  court  cannot  have  a  difcretionary 
power  to  grant  a  jury  :  the  party  aggreived  may  demand  it  of 
right,  and  the  court  cannot  refufe  it.  When  a  fltatute  Taj's,  that  a 
court  may  do  a  thing,  it  does  not  give  them  a  difcretionary  power  } 
biK  tlie  word  may,  is  of  the  fame  legal  import  ^sjhal/, 

A  queftion  has  srifen  with  refpeA  to  the  power  of  the  court  td 
alter  highways.  This  diflin<5lion  has  been  taken,  that  the  court 
may  alter,  but  cannot  difcontinue  a  highway.  ^  In  a  certain  cafe 
the  county  court  laid  out  a  new  highway,  and  difcontinued  an  old 
one,  which  palled  by  the  hoafe  of  a  perfon,  and  who  by  the  di&ot}- 
tinuance,  was  fhut  from  a  public  road.  He  brought  hid  a£tion  a-* 
gainft  the  man,  who  claimed  to  be  tlie  proprietor  of  the  land,  and 
who  ercded  a  fence,  for  a  nuifance,  in  obftrufting  the  highway, 
which  was  fuftained  by  the  faperior  court,  on  the  principle,  that  the 
county  court  had  no  power  to  difcontinue  the  old  highway. 

IV.  Courts  of  probate,  are  conftituted  within  certain  diftridi*, 
are  held  by  one  judge  appointed  anually  by  the  general  allem- 
bly,  with  the  power  of  appointing  a  clerk,  d  Their  jutifdi^iort 
comprehends  the  probate  of  wills  and  teftanJents,  the  granting  of 
admittiftration,  the  appointing,  and  allowing  guardians,  and  the 
aftingin  all  matters  of  a  teftaraentaty  and  probate  nature.  In  any 
difficult  or  difputable  cafe,  the  judge  has  power  to  call  in  to  his 
alGftance,  any  two  or  three  of  the  juftices  of  the  quorum,  in  that 
county  where  the  difpUtc  arifes.  The  judge  has  the  power  of 
fixing  the  place  of  holding  his  courts.  In  ail  cafes,  an  appeal 
lies  to  the  fuperior  court  except  from  a  decree,  accepting  the 
report  of  comtniiSoners,  and  then  if  the  adminiftrator  be  a  creditor 
to  the  cftate,  and  has  a  debt  allowed  hnn.  The  perfon  appealing 
muft  give  fufficient  fccurity  to  profttute  hii  appeal  to  effc<a.  All 
perfons  that  are  of  full  age,  and  prefent,  or  have  legal  notice  to  be 
prefentat  the  court  of  probate,  that  fliall  give  die  judgment,  fen- 
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(race,  iktcrmiintion,  deniftl,  or  order^  uraft  ajipeal  to  the  Dexi  fupe* 
rior  court.  All  other  perfims  in  this  ftate,  or  the  dates  of  New- 
Hunpihire,  Ma&cfanfetts.Rhode.Ifland,  New- York,  and  Mew.Jcr« 
fy,  and  of  foil  age,  at  the  thne  the  coon  paflrs  the  decree  or  order, 
Ihall  within  dghteen  niomht  ttfterwardS;  or  within  eighteen 
months  after  conuog  of  age^  into  this  ftate,  enter  their  appeal 
firon  fiich  decree  or  otder. 

c  On  appeals  from  the  court  of  probate,  it  is  in  tlie  province  of 
the  fuperior  court,  to  fix  the  prlncqiles  of  the  law,  for  the  direction 
of  the  court  of  probate,  but  are  not  authorifedto  proceed  through 
all  the  forms  to  a  compleat  fcttlemcnt,  as  a  prerogatj\e  court.  The 
execution  of  the  law^  as  afcertained  by  the  fuperior,  appertains 
.  to  the  courts  of  probate. 

V.  Joftices  of  the  peace,  have  jariiaiaion  both  in  natters  of  a 
Ciinnnal  and  civil  nature.  They  are  appointed  annually  by  the 
general  aflembly,  commUfioned  by  the  governor,  and  fworn  s  as 
their  principal  daty  confiftsitt  preferving  the  peace  and  good  order 
of  the  county,  there  is  a  proper  number  aj- pointed  hi  each  town, 
Whofe  jurifdidion  extends  through  the  county. 

t.  Thehr  jnrifdidion  in  criminal  cafes,  extends  to  crimes  tvhere 
fhe  penalty  does  not  exceed  forty  ihilling?.  And  appeals  lie  to 
courts  of  common  pleas  for  all  crimes,  but  thofe  refpeding  keeping 
tavcms  withoot  licence,  and  felling  lottery  tickets  granted  by  ano- 
ther (faite,  drunkcnnefs,  prophane  fwearing  and  curfing,  and  fabbath 
breaking,  and  of  thele  three  laft  crimes,  the  occniar  view  of  a  jnftice 
or  an  aflEfiant  is  (uffieient  evidence  to  found  a  conviiEtton  upon,  and 
they  may  jfloe  their  warranty  apprehend  the  offenders,  bring  them 
before  tbctti^  and  convift  oft  their  knowledge.  /  He  may  alfo  by  the 
common  law  officially  bind  thole  to  keep  the  peace  who  in  his  pre- 
fence  make  an  affray,  who  threaten  to  beat,  or  kill  auother,  quar* 
tel,  or  go  Ao^t  with  uttufiial  weapons,  to  the  terror  of  the  people 
andfochas  are  broug|it  before  him  by  tlie  fheriif  or  condable  fvjr  z, 
bteachof  the  peace  in  their  prefencc.  But  in  all  other  cafes  pre- 
fcntmenc  muft  be  made  by  an  informing  officer. 

The  power  of  juftices  of  the  peace,  is  not  fo  e^■pre^sly  dc3rfd 
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i€tpe€6ng  corporal  pnniflitnmtg,  as  pecoaiary  pemltj  ;  tbej  csm 
howcyttf  aifli&  no  corporal  pataiflunent^  but  wliippiog,  fvtting  ia 
the  Q,oc\&,  and  unprlfonment.  For  the  cnmes  of  drmkennds,  an^ 
pFOphanefwearingy  ^bcy  mayfet  die  offender  if  be  has  not  eOate  ti» 
pay  tbe  fine,  in  the  (hx^.  For  tbe  crime  of  labbaAh  bveakio^ 
they  nay  order  the  offender  to^  be  whipped,  on  hk  negk^bing  t« 
pay  the  fine  :  and  for  ftealing,  if  within,  their  junfiiidioo,.  tliey  nay 
infiicb  the  ponilhment  of  whipping.  An  indian,  nrg^,  or  mulatto 
{fervant,  guilty  of  a  breach  of  peace,  may  be  by  them  punilhed 
with  whipping,  not  exceeding  tliirty  ftripcs.  They  may  fend  to 
the  houlc  of  corredion,  certain  ofFcndei-s,  defcribcd  in  the  (latute 
rclpcfting  rogues  and  vagabonds,  which  wHI  be  fiilly  confidcrcd 
when  wc  treat  of  crimes.  They  may  imprifon  for  a  contempt  of 
court,  or  bind  to  tlie  peace  and  good  beliaviour.  They  may 
grant  fureties  of  the  peace  and  good  behaviour,  againft  perfons  who 
difturb  the  peace,  and  on  their  refufmg  to  find  forctics,  may  com*. 
Slit  them  to  goal.      . 

When  the  oflcnce  is  not  determinable  by  a  jofticeof  the  pcacey 
he  has  power  to  recogiize  the  ollender,  if  the  ofFcMce  be  baila- 
ble, with  furety  to  appear  before  the  court  tliat  has  jurifiliftionv 
and  for  want  of  baH,  or  if  tlie  offence  be  not  bailable,  he  may  com., 
mit  the  offender  to  goal.  Hence  it  l.as  become  a  common  pradice 
tor  grandjorore  to  prefent  their  informations,  to  jufticcs  for  all 
offences :  who  caufe  tlic  ofl'cnders  to«be  apprehended,  and  pro- 
ceed to  make-  en<ittiry,  and  if  there  be  probable  evidence  of  then: 
gMilt,  they  recognize  iheni  to  the  proper  court  fw  trial  >  if  there 
be  no  probable  evidence  againd  theoi>  they  are  diiiniffed. 

g  If  ajufticeof  tliepcace  find  the  evidence  agaioft  tlie  perfon 
complained  oi)  to  be  infufficicnt  to  authorile  him  to  bind  him  over 
to  a  court  that  iias  cognizance  of  the  offence,  he  cannot  fiil>Jed  him 
to  the  paymei;t  of  coft  ;  for  not  having  jurifiliftion  of  the  OiTence> 
he  cannot  render  judgment  for  the  p&yment  of  coft.  And  the  law 
dews  not  imciid,  that  a  perfon  fhould  lie  fubjefted  to  tlie  payment 
•f  coft;^vhel•c  there  is  not  (afficieut  evidence  to  hold  hiin  to  trial. 

TuflicGS  of  the  peace,  huve  power  to  iflue  warrants,  to  be  ferv- 

•d  hi  u!iv  part  of  the  Oiilc,  to  aiM^rchcnd  joid  Uiing  before  them, 
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vnyperfim  againft  whom  compUintis  nade,  rfconunitting  a  crime, 
for  which  he  ought  to  be  brought  before  them  for  trial,  or  exam-, 
joation.  He  may  likewifc  grant  iuoMnoiis,  or  capias  for  witneflT- 
«s  in  like  cafcs,  Any  flieiiii;  deputy 41ie riff,  or  conftable,  to 
whom  fuch  procefs,  futnittons,  or  capias  ihall  be  direaed  by -name, 
and  office,  may  fcrve  it  in  any  pa*-t  of  the  ftate,  where  the  perfon 
cannot  be  found  in  the  oflitial  precinfts  of  fuch  officer.  The  au- 
Thority  may  grant  (iich  precept  if  he  judge  neceffary,  to  fome  fiiitable 
Jndiffcrcnt  perfon,  who  fhall  have  the  fame  power  to  ferve  it  as 
the  legal  officer.  In  atl  qui  tarn  proTecutions,  where  the  oifience 
or  demand  exceed  tlie  jurifdiaion  of  tlie  juftict,  lie  has  a  right  to 
recognize  the  defendant  before  the  prop«^  cdurt  for'ttial,  upon  the 
tame  principles  as  are  Wd  down  in  public  profccutions. 

5.  The  jurifdiaion  of  juftices  of  the  peace,  in  matters  of  a  civil 
nature,  renders  the  office  of  much  more  importance  in  this  ftate 
than  in  England,  \»!icre  tliey  are  confined  to  cruninal  cafes.-* 
Their  civil  jurifdiaion  often  renders  it  nccefiary,  for  them  to  de- 
termine queflions  of  as  mucli  difficulty,  as  a'ny  that  occur  before 
the  higheft  courts.  It  behoves  a  jufticc,  who  wTfhes  to  execute 
with  fidelity  the  truft  repofed  in  him,  to  become  acquainted  with 
the  whole  fyftcm  of  jurifpmdence,  and  the  general  aflembly  ought 
t-o  be  extremely  cautious  about  the  qualifications  of  the  pcrfons 
they  appoint.  They  ought  to  poflefs  not  dnly  ability  and  kmpwl- 
edge,  but  candour  and  impartiality,  above  tlie  influence  of  in- 
trigue, and  the  prejudice  of  party. 

Juftices  of  the  peace,  liave  jurifdiaion  it!  -all  cafes  wherein  the  ti- 
tle of  land  is  not  concerned,  and  wherein  the  debt,  trefpafe,  dam- 
age, or  other  matter  in  demand,  do  not  exceed  four  pounds,  or  if 
the  aaion  be  on  bond,  or  note,  given  for  the  payment  of  money, 
•r  bills  of  credit  only,  vouched  by  two  witnefles,  and  the  fimi  de- 
manded does  not  exceed  ten  pounds  ;  if  the  fum  in  demand  exceed 
forty  fhiHings,  an  appeul  lief;,  except  in  aaioos  on  bonds  and  notes. 
A  queftion  has  ariien,  whellier  a  note  for  more  than  ten  pounds, 
cuuld  be  indorfed  ^  khin  that  fum,  and  no  more  than  that  fum  de- 
manded, (6  ns  to  bring  it  within  the  jiirildidiou  of  a  jufticc  ;  but  .i; 
ba-ibeeu  dcttrinlncd,  that  the  face  of  the  note  gives  rhe  JHrUUicti. 
•a^^ihat  an  incloricmcnt  cannot  alter  itj  for  that  ni-ay  be  a  part  ot 
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the  difpute^  nor  can  a  party  wave  part  of  hb  debt,  to  leflen  it  to 
\he  jiirifclidion  of  a  juftice  ;  this  afcertains  the  juriAU^kkm^  aad 
one  party  flxall  not  alter  it  without  the  confent  of  the  other.  No 
appeal  lies  to  an  adjourned  court.  Bonds  or  notes  vooclied  by 
two  witnelles^  and  under  ten  pounds^  if  either  of  the  witnefles 
ihould  become  interefied,  or  die^  will  not  be  within  the  co^izance 
of  juftices^  upon   the  principle  adopted  refpeding  appeaU. 

h  A  juftice  of  the  peace  has  no  jurifdiflion  to  try  an  arbitration 
aote,  if  more  than  four  pounds,  tho  lefs  than  ten  pounds,  and 
vouched  by  two  witnefles,  becaufes  the  fum  of  the  award  b  the 
rule  of  damages,  and  the  note  is  not  for  money  only,  but  in  the 
nature  of  an  efcrow. 

When  an  adion  of  trcfpafs  is  brou^t  before  a  juftice  of  the 
peacc^  and  the  defendant  juftifies  by  a  plea  of  title,  the  fads  (hall 
betaken  as  coufeiTcd,  thejuflice  fhall  make  a  record  of  it,  and 
take  a  recogmzauce  of  the  defendant,  that  he  will  puHUe  his  plea 
cf  title  to  the  next  county  court,  and  fhall  eertify  the  fame  to  the 
court  witli  the  whole  procefs, 

I  In  sll  adions  brooght  before  jiiftices  of  the  peace,  for  raifing 
or  obllmcling  the  waters  of  any  {beam,  river,  arm  of  the  fca  or 
creek,  by  the  raifing  or  continuance  of  any  mill  dam,  or  other  ob- 
ftinidion^  in  which  the  defendant  fhall  plead,  that  he  has  ri^  Co 
do  the  ad  ;  an  appeal  lies  from  thd  judgment  of  the  juftice  of  tfab 
])eace^  to  the  next  <:ouuty  court,  upon  ^ving  good  and  fufficient 
bond  wirli  fureties,  to  profecute  the  appeal^  and  in  like  manner, 
to  the  fuperior  court. 

A  juftice  of  the  peace,  has  power  to  take  and  accept  theconfeffioa 
and  acknowledgment  of  any  debt,  not  exceeding  twenty  pounds 
cxclufive  of  the  coft,  from  debtor  to  bis  creditor,  either  upon  or  with- 
ont  any  antecedent  proccfs,  as  the  parties  fhall  agree,  which  can  be 
done  only  by  the  debt  or  io  perfon.  Of  which  confeffion  the  jufticc 
muft  make  a  record,  and  may  grant  execution,  *  It  h^s  been  determi- 
ned that  the  judgment  fhouid  cxprefs  the  particular  debt  or  duty^ 
about  which  it  is  converlant,  as  bond,  note  or  book,  that  the  judg- 
ment may  be  a  bar  to  an  adion  brought  for  the  fame  thing  ;  /  and 
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dMttlie  jodgmcat  muftoocbeibrsiorccoftdMaliii  own  fee^uoleft 
upon  am  antecedent  procefs  whkh  nnft  appear  of  pecotd. 

m  It  has  been  adjudged,  tbat  a  juftke  of  the  peace  cannot  take  a 
coirfeffion  on  an  an  arbitration  note,  for  he  is  to  take  confcfBon 
onlj  in  cafe  of  a  jnft  and  Dquklated  debt  ;  if  the  confeffion  of  jodg- 
jBCnt  upon  arbitration  notea  be  admitted^  the  party  can  have  no 
day  in  conrt  to  objeft  againft  the  award^  let  it  be  ever  lb  irregn* 
larly  made. 

«  It  has  been  adjudged  by  the  fiiperior  conrt^  that  a  joftice  of 
the  peace  cannot  go  out  of  the  town  in  which  he  dwells,  to  try  a 
caufe^  nnlds  thei;e  be  no  juftices  of  the  peace  m  foch  town^  who 
are  leg^y  ^aallfied  to  try  the  ftne. 


ThejvifiUftionofjutticeflof  thepeaoe^  extends  todies 
of  the  ftatttto^  direding  prooecdingi  againft  fiNncible  entry  and  de* 
tainer  t  two  affiftants^  ov  two  jufiices,  one  being  of  the  qnomm^  or 
ctne  afliftant  and  one  joftsDe,  have  the  authority  to  enquire  by  a  jury 
of  forcible  entrfes  and  doners,  of  hooies,  lands^  tenements^^and 
other  poileffioBS,  and  caofe  the  perfon  who  is  forcibly  difleized 
orbeUoDtof  poftffionj  to  be  refeiased. 

Jnftices  of  the  peace  may  adminifier  the  oath  prefcribed  by  fta- 
tote,  to  poor  debtors.  If  a  judice  of  the  peace,  render  a  judg- 
ment, and  before  the  fame  be  lati^fied,  or  execution  granted^  be 
Tcmoved  by  death  or  otherwife,  the  perlbn  in  whofe  favour  tho 
jodg^nent  is,  may  bring  affion  of  debt  at  any  time  within  five  years, 
before  aa  afliftant,  or  joftice  of  the  peace,  if  it  does  not  exceed  ten 
pounds,  if  it  exceeds  ten  pounds,  the  a^lion  moft  be  brought  to  a 
hitler  court. 

Joftices  of  the  peace  are  confidered  as  the  civil  aothority  of  the 
town,  in  which  they  dwell,  and  have  extenfive  power  in  direding 
and  advifing  about  the  management  of  the  afiairs  of  the  town, 
which  will  be  confidered  m  the  proper  place.  There  are  many 
other  fmalkr  matters  within  the  jorifliaion  of  joftfces,  as  men- 
tioned by  the  ftatutes,  bat  which  cannot  be  enumerated  m  an  ele-- 
nentary  treatife. 
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A  diftm&ion  ia  made  between  their  judicial  and  minifterial  office. 
In  trying  canfes,  they  ad  judidally.  In  taking  depofuioift,  ac» 
knowledgments  of  deeds,  and  many  other  matters^  they  ad  minl- 

fternlly. 

This  concife  account  of  our  courts  of  juflice  opens  a  proipeft 
that  mud  excite  admiration  and  applaufe.  The  beautiful  grada* 
tioii  from  the  lowed  to  the  higheft^  the  certain  limits  and  bounds 
of  their  refpedlive  jurifJiclions,  die  fmallncfs  of  their  number  and 
the  fimplicity  of  the  whole  iii(litution^  exhibit,  the  moft  excellent 
13  (lem  for  the  adiuiniftration  of  juftice,  that  has  lutherto  been 
adopted.  From  the  fupreme  power  the  dreams  of  judice  iflue, 
and  arc  didributcd  through  every  part,  and  to  every  individual  of 
the  date.  Judices  of  the  peace  are  appointed  in  evciy  town,  to 
decide  and  fettle  the  inferior  controverdes  between  the  people. 
From  their  courts,  appeals  lie  to  the  courts  of  common  pleas,  in 
each  county.  Thefe  courts  beddes  this  appellate  jurllidittion,  have 
original  jurKdidion  in  all  cafes  of  higher  importance*.  To  avoid 
unreafonable  delay,  and  that  tlie  expence  of  trial,  may  not  furmounc 
the  value  of  die  matter  in  difpute,  all  anions  of  a.  certain  defcrip- 
tion  are  dnally  tried^  and  determined  in  thefe  courts.  But  hi  ac» 
tions  of  greater  magnitude,  and  for  the  pnrpofe  that  uniform  judice 
may  be  diflufed,  and  edablidied  thro  the  date,  appeals  may  be  ta- 
ken to  the  fuperior  court,  whidi  prefides  over  the  date,  and  holds 
courts  in  every  county.  By  this  method  the  fame  rule  of  right 
and  the  fame  principles  of  judice,  are  didributed  to  all  the  citizens^ 
and  the  laws  become  uniform,  confident,  and  nniverfal.  That 
ouedlons  of  law  may  be  fettled  with  the  utmod  precifion,  and 
folemnity,  writs  of  error  lie  from  this  court  to  the  fupreme  court 
of  errors.  To  this  court  nothing  appears  but  the  fads  as  dated, 
and  confidered  in  the  pleadings,  which  gives  them  the  faireft  op- 
portunity to  invedigate,  and  decide  the  abdrad  principles  of  law^ 
wiiiiout  that  bias  and  prejudice  which  imperceptibly  operate  upon 
the  minds  of  courts,  who  are  equally  concerned  at  the  feme 
time  in  tiie  difcovcry  of  the  truth  of  fadts,  and  the  dctefminatiofi 
of  points  of  law. 

Thisili/t^t  view  Ox^the  fydem  of  our  courts,  mud  convince  every 
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perfijotbarit  is-fbebeftxftkalated  td.iaraid  delay,  atkl  ^xfcnce, 
and  at  die  fame  time  fvrniih  the  panics  a  fair,  and  rcafonable 
diaoce  to  obtain  juftice,  of  any  iafthatioii  ia  tlie  pow^  of  human 
wiiclom  to  devife.  That  futts  will  be  attended  with  expence,  aad 
that  delays  will  fometiints  neccilarily  happen,  cannot  be  dent- 
ed. A  thoufand  cau&s  will  inter veiie,  to  tender  delays  juflihable, 
and  create  cxpcncc^  But  if  this  delay  does  not  arife  ncceilarily 
from  the  in(lit)ition,  but  is  admitted,  and  calculated  to  promote 
juftice,  by  giving  a  fair  opportunity  to  prepare  for  trial,  it  can- 
not be  deemed  a  fault,  butrauft  be  acknowledged  to  be  an  fx- 
cellcnce.  In  this  ft  ate  no  delays  arife  from,  the  inftrtution  of  our 
courts,  which  the  party  can  take  advantage  of,  to  put  off  the  trial, 
tho  not  neceflary  to  enable  him  to  prepare  for  it,  as  is  the  cafe 
in  England,  and  moll  other  countries.  But  every  a'^tion  comes  re- 
gularly to  trial,  at  the  term  to  which  it  is  brought,  onleTs  g^jod 
reasons  can  be  given  to  induce  the  court  to  order  a  delay.  In  the 
admimftration  of  juftice,  it  is  true  that  uuncceflary  and  unreafon- 
able delays,  may  happen,  but  thismuft  be  attributed  to  the  imper- 
feclion  of  human  judgment,  and  not  to  any  dcfcd  in  the  inflitution. 
Bat  it  is  eafy  for  by-ftandcrs  who  view  onl^  the  fuj^crftnK^ure, 
without  underftanding  the  groundwork,  to  ceniure  as  faults,  what 
thry  would  admire  as  beauties,  if  tliey  could  comprehend  the 
whole  plan.  So  mortals,  who  have  but  a  partial  profpecl  of  the 
fyftem  of  the  univerfe,  confider  that  to  be  evil,  which  if  they 
could  fathom  tlie  councils  of  eternity,  they  would  pronounce  the 
mod  perfed  good. 


Chapter    Fh-th. 
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A  HE  ftate  is  divided  into  eight  counties  for  the  more  cotiveri- 
tut  adminiftraiion  of  juftice.  p  In  every  county  town,  court  houfc* 
and  goals,  muft  be  erected  and  kept  in  repair.  The  affiftants  and 
jufticesof  the  peace  in  the  fevcra!  counties,  arc  empowered  to  tax 
the  inhabitants,  for  building,  repairing,  and  furniihing  the  court 
houiesacd  gosjs  :  and  are  from  time  to  time,  to  order,  dired  and 
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take  ate  of  die  gnliy  tal  keep  ttieai  in  fspair.  Tlie  ceoiHf 
comts  inaj  appoint  ceUoGbOrnm  the  refpeAsFe  tovras,  who  far  10* 
fbfingto  a^ept  Ihc  ofice^arefdbjedcd  to  apenalty  oftanjMKtr 
iDgB;  and  Che  coUeftors  have  the  fiHse  power  and  feca,  asthrcol- 
l^dors  of  (farte  taxes^  and  failing  to  make  coUe^lion  and  pajmeot^ 
the  treaforer  of  the  coaiiry  may  ii&ie  ins  wamuit  to  (bme  proper 
officer,  to  levy  and  colled  of  them,  fodi  fonis  as  may  he  due. 

Allperfons  committed  to  goal  for  any  crime,  nmft,  if  they  have 
eOate,  defray  the  expence  ;  if  not,  may  be  difpofed  of  in  (ervice  for 
that  purpofe.  All  prifoners  are  permitted  to  provide  what  food 
they  pleaie,  and  (end  for  it  where  they  pleafe,  and  to  ufe  bedding, 
linen,  and  other  neceflanes  as  they  think  fit,  ndther  fhall  the 
goal  keeper  demand  greater  feea  for  commitment,  difcharge,  and 
chamber  room,  than  what  is  allowed  by  law  :  and  for  any  offence 
therein,  he  ihall  pay  treble  damages  to  the  party  injured,  and  be 
fobjedt  to  fuchfine  as  the  court  (hall  fee  fit  to  inflidt.  The  prifon- 
ers for  debt,  and  felons  ihall  not  be  lodged  in  tlie  fame  room,  in 
tlic  prlfon,  and  if  the  goaler  or  keeper  of  the  prifon,  fliall  otTend 
herein,  he  is  liable  to  pay  treble  damages  to  the  party  grieved. 

The  coonty  courts  have  power  to  fix  and  cftablifli  certain  linJti 
adjoinmgthe  pnfon,  which  cooftitute  the  liberties  of  die  prifon^ 
and  the  fherifFbas  difcretionary  power,  to  take  bonds  of  prifooeri 
confined  in  cHil  matters  that  they  will  not  depart  the  limits  of 
the  prifon,  and  rbcii  ihey  may  be  enlarged. 

The  county  is  refponfible  for  allefcapesof  prifonerSf  throth« 
infofiiciency  of  the  goal  i  and  in  cafe  there  be  no  money  in  the  trca* 
fury,  the}'  may  tax  the  inhabitants,  appoint  colledfirs,  and  enforce 
thecoUeaion  j  f  bat  no  procefii  will  lie  againft  the  county,  in  any 
cafe  but  for  an  efcape.  rThe  judges  of  ■  the  county  courts  may  fum- 
mon  together  the  affiftants  and  jdHces  of  the  peace,  the  major  part 
of  whom  have  power  to  build  work-houfes  in  each  c^mty,  and  le- 
vy taxes  to  defray  the  expence.  The  county  courts  hare  power  to 
appoint  overfeers,  and  mafters  of  the  work-houfcs,  and  to  do  every 
thing  neceflary  to  accomplifii  the  bufmefs. 

The  ieveral  goals  in  the  coundes  are  made  work-hoafes,  or  holl- 
ies of  correaion,  till  work-houfes  are  creded,  and  the  keepers  of 
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^ie  goals,  or  foch  petfons  as  they  {hall  appoint,  are  mafters,  or 
keepers  of  the  goals,  as  houfes  of  corredion,  with  all  the  po\rer  of 
mailers  of  houfes  of  corredion ;  and  all  perfons  ordered  to  be  fenc 
to  the  hoiifeof  corrcAion,  are  to  be  received,  and  kept  In  the  goals, 
as  houfes  of  correAion,  till  fuch  houfes  arc  bailt,  in  con(cquence  of 
this  proriHon,  no  houfes  of  corre^ion  have  been  erected,  and  the 
goab  are  ufed  for  that  purpoie. 

The  matters  are  to  keep  the  perfons  fcnt  to  the  houfeof  corredi- 
on  td  fach  labor,  as  they  arc  able  to  perform,  for  the  time  they 
arc  ordered  to  continue  there.  To  compel  *thcm  to  perform  their 
ta(ks,  or  if  they  arediforderly,  ftubborn,  or  idle,  they  may  paniih 
them1>y  putting  fetters,  and  fliackks  on  them,  by  moderate  whip- 
J)ing,  not  exceeding  ten  ftripcs  at  a  time,  or  may  abridge  them  of 
their  food,  as  the  cafe  may  require,  till  they  are  reduced  to  better 
order  and  obedience.  Forefcapes,  the  prifoners  may  be  whipped, 
not  exceeding  thirty  {tripes. 

/  T!ie  ftate  fiimiflies  materials  for  the  labour  of  thofc  who  do  not 
belong  to  any  town  in  the  ftate ;  if  they  belong  to  any  town,  the 
feleftrocn  are  to  provide  at  the  expence  of  the  town  ;  and  if  they 
mre  fiubbom  chBdrew,  or  fervants,  their  parents  or  matters  mutt 
pay  the  charge  of  foch  materials.  If  able  ^  each  oftVndcr  is  allowed 
two  thirds  of  his  earnings  for  his  fupport,  and  the  overplus  is  to 
be  accounted  for  by  the  matter  of  the  houfe.  If  heads  of  families 
are  committed,  the  profit  of  their  labor,  or  fo  much  as  the  county 
court  fliall  think  ncccfiary,  may  be  applied  to  lupport  their  families. 
In  cafe  of  klcknefs,  or  inability  to  work,  the  keeper  muft  fupport 
them,  and  tlie  e^qienfe  is  to  be  rcimburiedby  thofc  who  are  bound 
to  pay  for  the  materials  for  their  labor.  The  inafkr,  or  keeper  is 
to  be  allowed  reafonable  conipenfatlon,  is  to  fettk  his  accounts 
with  the  county  court,  and  may  be  pani(b^  at  their  dircftion  for 
any  ncgleft  of  duty. 

The  county  courts  appoint  a  ireafurer,  who  can  pay  mxt  money 
only  by  their  order.  He  fnperlntends  the  collccrion  of  county 
taxc^,  and  may  iflue  warrants  for  that  purpofe.  He  luufl  iillic  war- 
rants for  the  collcilion  of  all  Sues  and  forfeitures,  belongino;  to 
llx  ccunty  trcafury,  in  onej^ear  after  ibcy  are  Lnpofci,  on  peoiilty 
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of  forty  (hillings.  He  muft  keep  wel^ts  and  raeafures  in  the  comi- 
ty town,  as  ftaiidards  for  tbe  county^  to  be  iealed  by  the  ftate  (hm- 
dard. 

The  liability  of  counties  to  fc  reload  damages  for  the  elcape  of 
prifoners^  thro  the  infufijcieucy  oftbegoal^  may  with  propriety  be 
confidered  in  this  place. 

The  ftatute  provides,  that  if  any  pcrfon  lawiully  committed,  ihall 
break  goal,  and  make  Ills  cfcapc  by  reason  or  means  of  the  iufufli- 
ciency  of  the  goal,  the  damages  fudained  by  reafon  of  fuch  efcap.e, 
fliall  be  paid  ottt  of  Uie  county  treafury ,  with  a  faving  that  nothing 
in  the  2uBL  fliall  be  conftrucd  to  prejudice,  or  hinder  any  pcrfon  or 
pcribus,  from  recovering  any  expcnce,  coft  or  damage  of  the  pcr- 
fon or  peribns,  or  out  of  the  edate  of  fuch  perfon  or  perfons,  who 
ihall  be  aiding,  or  alfifthig  in  breaking  the  goal,  or  who  &all  efcape 
or  be  aiding  tliereto,  and  when  fuch  remetly  or  (atisfadion  may  be 
had,  the  county  fliall  not  be  charged  with,  nor  ordered  to  pay  the 
Ikid  expenie,  coft,  or  damage. 

In  England  the  (heriflF  provides  the  goal,  and  of  coorfe  is  refpon- 
fible  for  any  efcape  by  reafon  of  its  infulHciency.  But  in  this  ftate, 
as  the  county  are  obliged  to  provide  the  goal,  the  (herifF  is  only 
accountable  for  the  cuftody,  and  the  county  are  liable  for  cfcapes 
by  reafon  of  its  infufficiency.  It  i&  of  importance  to  public  juftice, 
and  the  peace  of  fociety,  that  prifoners  fhouUl  be  iecurcly  kept.  It 
9  therefore  eftablifhed,  as  a  general  principle,  that  tlie  county 
fliall  be  refponfible  for  all  efcapes  by  the  infofiiciency  of  the  goal, 
that  do  not  happen  by  fire,  public  enemies,  or  the  providence  of 
God.  ^.gainft  theie,  it  is  unreafonable  to  require  that  counties 
fliould  provide.  Tins  reduces  the  point  of  infufficiency  to  a  cer- 
tainty. It  will  be  in  vain  to  fay  that  the  goal  was  cre<fted  of  fut- 
ficient  ftrcngth,  becaufe  it  appeared  to  be  fuflicient  to  rcftrain  com- 
mon perfon «5,  and  the  prifoner  efcaped  by  uncommon  means.  If 
he  were  able  to  make  his  efcape  in  any  other  manner  than  by  rea- 
fon of  fire,  public  enemies,  or  the  provitlence  of  God,  tbe  law  deter- 
mines  the  goal  to  be  infiifficient. 

It  is  therefore  no  cxcufc  for  the  county,  that  the  prifoner  broke 
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out  byibe  bdp  of  impleinciits  lumded  in  at  the  windolr.  It  is 
their  duty  to  provide  a  fafficicut  goai^  whkh  they  do  not^  if  pri^ 
foocrs  cao  break  out  of  it  with  or  without  implements.  If  the  goal 
Is  left  acccfilblc  to  pcrfons  without,  and  is  of  a  conftrudion  and 
materials^  that  by  the  fccret  vfe  of  implements^  ir  can  be  broken, 
ic  is  not  the  place  of  (ccurity  whicli  the  law  intends.  It  is  tlie 
ilicri5  's  duty  to  defend  the  goal  agahift  open  and  riotoua  attempt!^ 
but  it  clearly  devolves  on  the  county  fo  to  build,  and  fecure  it, 
that  it  ihall  not  be  liable  to  be  brolven  fecretJy,  without  the  know* 
ledge  ofa  vigilant  keeper. 

If  pcrfons  aid,  and  affift  the  cfcape  of  a  prifoner,  and  have  fuffl. 
cient  eftate  to  pay  the  damages,  and  are  known  to  the  creditor,  he 
moft  firft  fcek  his  remedy  aguinil  them,  bfit  if  they  arc  unknown  to 
fairo,  or  unable  to  refpond  the  damages.  Ills  challenge  is  direfily 
4ipon  the  county. 

The  (latote  makes  nr>  provifiou  in  fa  voir  of  the  county,  upon 
recaption  by  frefh  purfuit.  It  woiiUl  feeni,  however,  reafonable, 
tliat  in  liich  cafes  the  principles  of  the  common  law  ought  to  apply  • 
bat  if  the  recaption  be  after  the  commencement  of  the  fuit,  it  wil^ 
be  no  excufe  by  the  common  i.iw. 

The  ftatute  enads  that  the  coJl  and  damage  (hall  firft  be  juftly 
afcertained  and  allowed,  «n'!  the  rgunty  ordered  to  pay  it.  Upon 
the  idearfa  juft  afcertainmcnt  of  the  coft  and  damigc,  the  courts 
have  adopted  a  conftruclion,  that  enquiry  may  he  made  with  ret 
peel  to  the  abiFity  of  the  prifoner,  who  has  made  iii.i  efcape,  to 
pay,  and  if  he  had  taken  the  poor  prifoners  oath  before  his  efcape, 
and  was  wholly  unable  to  difcliarge  the  debt,  then  they  Ciy  that  no 
coft,  or  damage  has  accrued  to  the  creditor  ,by  the  efcape,  and  that 
the  county  in  juftice  are  not  liable  to  pay  the  debt  for  which  he  was 
confined  ;  but  if  there  be  proof,  or  a  probability  that  the  prifoner 
could  have  paid  all,  or  any  part  of  the  debt,  they  will  order  tiie 
payment  of  fuch  fum  as  fliail  appear  to  be  jufl  and  reafonable  under 
tbeipedal  circumftances  of  the  cafe,  and  that  fpccial  damages  are 
only  to  be  given,  inftead  of  the  whole  fum  for  which  the  prifoner 
elcaping  was  committed. ' 

•  O  2  ^  The 
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The  application  is  by  a  petition  to  the  court  of  common  plca«  in 
the  county,  where  the  efcape  happened  ;  but  if  any  party  be  ag- 
grieved* by  the  denial,  or  determination  of  the  couniy  court,  they 
n\ay  appeal  to  the  fuperior  court,  who  may  hear,  and  detei*nune 
the  fame,  and  order  the  payment  of  fuch  damages^  and  coft  arifing 
on  the  appeal,  as  they  judge  reafonable. 


Chapter    Sixth, 

OF  TOWNS  AND  TOWN  OFFICERS. 

JL  HE  impoffibility  of  colleding  all  the  people  in  one  body,  to 
cleft  their  rulers,  and  the  difficulty  of  exertbg  fufficieut  energy 
to  govern  die  ftatc,  while  it  remains  a  fingle  corporation,  has  ren- 
dered neceflary,  a  number  of  fubordinate  divifions.  Connedicut  is* 
divided  into  a  number  of  fmall  corporations,  called  towns.  Tlie 
extent  of  territory,  and  the  number  of  inhabitants  in  each,  are  fuch, 
that  they  may  conveniently  aflemblc  to  cleft  their  rulers,  and 
manage  their  common  concerns  and  intereft.  Thefe  corporations 
are  veftcd  with  certain  powers  and  privileges,  for  their  internal 
regulation  and  government.  All  the  inhabitants  convene,  they 
liave  a  right  to  eleft  their  own  officers,  and  poflefs  fome  power 
o/a  legiflative  nature.  Here  we  may  behold  an  epitome  of  a 
pure,  unmixed,  democracy,  and  it  is  here,  that  the  people  have  the 
diieft  and  immediate  excrcil'e  of  their  power,  and  privileges  as  free- 
men. 

As  towns  are  created  by  ftatute,  which  are  clear  and  explicit, 
it  will  be  unneceflary  to  treat  of  them  at  large.  I  (hall  only  give 
a  general  account,  for  the  purpofc  of  exhibiting  a  compleat  view 
of  the  government  of  the  ftate,  which  will  be  more  eafily  acquired 
in  this  way,  than  by  reading  the  ftatutes  in  an  alphabetical  arrang- 
mcnt.  I  Ihall  handle  x}ie  fubjeft  under  the  following  divifioas. 
1.  Of  the  powers  of  towns.  2:  Of  their  meetings,  and  the  regu- 
lations of  them.  3.  Who  may  vote  in  town  meetings.  4.  The 
officcis  of  towns,  with  their  power  and  duty, 

I.  Of  the  power  of  towns.  They  are  communities  or  cor^- 
rations— capable   of  fifing  and  being  fucd,  of  yrofccuting  and  de- 
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feii£ng  10  any  adion.  They  liavc  power  to  make  fuch  orders^ 
rules,  and  conditutions,  as  concern  the  welfare  of  the  town,  pro- 
vided that  they  be  not  of  a  criminal,  but  of  a  prudential  nature, 
acd  rhat  the  penalties  exceed  not  twenty  ibillings  for  one  offence  • 
and  that  they  be  not  repugnant  to  the  laws  and  orders  of  the  ftate. 
Ail  votes,  acts,  and  orders  of  the  town,  fhall  be  made  by  the  ma- 
jor part  of  the  qualitleJ  voters  there  preCrnt,  and  being  fo  made, 
fhall  be  deemed  the  aft  of  the  whole.  They  have  the  general 
power  to  do  all  afls  that  are  neccHury  to  promote  their  intereft^ 
and  defend  their  rights. 

They  have  the  power  of  appointing  fuch  officers  as  will  be  here- 
after enumerated.  They  niuft  fupport  their  poor.  They  may  lay 
taxes  to  defray  their  expenccs  and  pay  their  debts,  and  may  ap- 
point coUcd^ors.  They  miift  repair  liighways,  and  for  that  pur- 
pofe,  may  divide  the  town  iiiiodiftrids.  They  muft  maintain  and 
keep  up  neceilary  bridges. 

If  any  perfon  lofe  his  li(e,  by  the  defeft  or  infufficicncy  of  any 
bridge  or  highway,  after  warning  given  to  any  of  the  H'lc^imcn 
in  writing  under  the  liands  of  two  witndles,  or  a  prcftntment  to 
the  county  court,  the  town  fhall  pay  a  fine  of  one  hundred 
pounds,  to  the  parents,  hufoand,  wife,  child,  or  iieitt  of  kin,  to  the 
perfon  deccafed.  If  a  perfon  lofe  a  limb,  break  a  bone,  or  receive 
a  wound,  by  means  of  fuch  defeft,  the  town  fhall  pay  to  him  double 
damage  ;  fo  for  an  injury  to  any  team,  cart  or  cawiage,  horfe  or 
other  beafl,  or  loading,  double  damages  are  recoverable. 

Upon  complaint  made  of  any  town,  to  an  afCdantorjuftice  of 
nhc  peace,  they  are  empowered  to  iiliic  a  warrant  to  the  coadable, 
to  impre{s  flich  workmen  in  their  town  as  may  be  necc^ary  to  fc- 
curc  and  repair  any  defcftive  bridge  or  paflage,  which  fhall 
be  paid  by  the  town  who  ought  to  maintain  the  fame.  If  a  town 
negjled,  or  rcfufe  to  build,  or  repair  a  bridge  acrofs  a  river  iu 
the  higliway,  or  if  towns  negiccc,  where  the  river  is  the  di- 
viding line,  it  being  their  joint  duty,  on  complaint  by  any  perfon 
to  the  county  court,  they  may  enquire  by  a  committee  or  other- 
wife  into   the  neceflity  of  the  bridge,  caufing  notice  to  be  given 

to  the  felcftmcn,  to  fhew  reafon  wliy  they  Ihould  not  be  compcl- 
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led  to  make  or  repair  fuch  bridge,  and  if  no  reafon  be  flicwn  to  ite 
contrary,  andfuch  towns  ftill  neglefl,  faid  court  may  appoint  Ibmc 
proper  pcrfonto  do  it,  and  award  cxecation  for  the  expcnfe  againft 
the  town.  t 

u  It  lias  Leen  adjutlged  by  the  fuperlor  court,  that  an  aftjon  will 
lie  at  common  law,  agahift  any  town,  for  damage  done  by  the  dc- 
fed  of  a  bridge. 

*w  Inanaflion  on  the  (latue  relpcfting  bridges,  agair.ft  a  tovn^ 
in  which  the  plaintilF  declared  that  he  loft  a  hoHe  &c.  in  attempt- 
ing to  pafs  abridge,  by  die  dciiciency  thereof,  which  the  defendants 
IV ere  bound  to  keep  in  repair,  and  had  notice  that  the  fame  was 
out  of  repair,  it  was  decided,  that  it  was  not  ncccffary  that  notice 
fhould  be  given  in  writing  to  the  town,  to  recover  double  dama. 
gcs,  and  that  fuch  notice  was  neceflary  only  where  a  life  was  \ij&.9 
and  the  adion  was  to  recover  the  forfeiture  of  one  hundred 
pounds. 

2.  Of  town  meetings,  and  the  regulations  of  them. — Thcfe  arc 
held  by  warning*  or  notification  from  the  feleclmen,  on  fuch  oc- 
cafions  and  at  fuch  times  as  their  intereft  requires,— but  four  days 
notice  mud  be  given.  They  arc  bound  to  hold  meetings  annually 
in  the  month  of  December,  to  elefl  their  officers  :  when  the  inha- 
bitants are  convened,  they  proceed  to  the  choice  of  a  moderator, 
to  prefide  in  the  meeting,  ^o  perfo!i  has  a  right  to  fpeak  without 
his  liberty,  unlefs  it  be  to  afk  liberty  to  fpeak.  The  moderator 
has  the  power  to  keep  good  order  and  command  (ilence.  All  dif- 
turbances  in  fuch  meetings,  by  preventing  the  choiie  of  a  modera- 
tor, abufmg  him  when  chofen,  or  refufing  to  keep  filence  when 
commanded,  are  punifliable  by  a  fine  of  five  (hillings,  and  if  the 
offence  be  aggravated  by  fome  notorious  breach  of  the  peace,  the 
offender  may  be  bound  to  the  next  county  court,  who  may  impofd 
a  fine  not  execeeding  ten  pounds.  And  no  meeting  can  be  adjourn- 
ed, but  by  the  major  part  of  the  members  prefcnt. 

3.  Ihe  perfons  who  may  vote  in  town  meetings,  are  all  free- 
holders, and  lawful  inhabitants,  that  have  a  freehold  cftate  rated 
in  the   common  lift  at  fifty  lliilHngs,  or  perfonal  cftate  at  forty 

po-mds 
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pminds,  betides  his  poll,  and  tliat  are  twenty-one  years  of  age. 
All  other  pcrfoDS  that  prefame  to  a6:,  vote,  deal,  or  iatcrmeddk, 
arc  liable  to  a  fine  of  fifcecii  {hillings  for  cytry  o  Jence. 

4.  Of  town  ofTiccrs  with  their  power  and  duty,  and  i.  The 
leleccmen,  confiding  of  a  number  of  theinliabiranfs,  not  exceeding 
fcven,  who  take  care  of,  and  order  the  prudential  ajfairs  of  the 
town.  They  are  by  office,  ovcrfeers  of  the  poor,  and  each  town 
being  obliged  to  lake  care  of  and  maintain  their  ownpoor^  iliis  be- 
comes a  principal  part  of  the  duty  of  the  feledmen. 

The  feledmen  are  bound  to  provide  ncceffarics  for  all  the  inlia- 
bitants  of  the  town,  who  are  incapable  of  fupporting  themfeh  cs. 
Towns  are  obliged  to  funport  their  reipeJlive  inhabitants,  whether 
living  in  the  town  to  which  they  belong,  or  any  other  town,  cither 
with  or  without  a  certificate,  who  may  need  relief.  If  any  pcrfon 
belonging  to  any  other  town,  fhall  by  ficknefs  or  otherwi(c  he  re- 
duced to  neceilitous  circumftances,  it  is  the  duty  of  the  icle^lmen  of  . 
the  town  where  he  is  taken  lick,  to  provide  for  hisfupport,  and  they 
may  lay  an  account  of  the  expenfe  before  the  county  court,  in  the 
county  where  the  town  is,  to  which  fuch  perfon  belongs,  who  having 
^djufted  the  fame,  may  order  the  town  to  pay  it,  and  grant  execu- 
tion accordingly,  or  the  town  may  bring  an  tdion  at  common  law, 
for  the  recovery  of  fuch  expenfe,  provided  that  loch  perfons  have  not 
any  efiate,  and  no  parents  or  maflers,  or  any  relations  that  arc  bound 
to  (bpport  them.  And  if  they  have,  then  the  expenfe  is  recover- 
able of  thofe  perfons  who  are  bound  to  provide  fupport. 

Bnt  if  any  perfon  that  has  not  gained  a  legal  fettlement  in  the 
town,  fhall  by  ficknefs  or  oihcrwife,  be  reduced  to  neceflitous  cir- 
cmnflances,  then  if  any  inhabitant  of  the  town  or  other  perfon  in  the 
town  where  fuch  perfon  is  in  want,  have  entertained  him  for  the 
fpacc 'of  fourteen  days  without  giving  faflitient  notice  thereof,  to 
the  felc^lmen  of  the  town,  then  fuch  inhabitant,  or  fuch  other  per- 
fon, Ihall  fupport  and  fudain  the  whole  expenfe — but  if  notice  he 
given  by  fiich  perfon  within  fmirreen  tiays  to  the  fcle<5tincn,  he  is 
excufed.  The  fevere  provifion  of  thi*i  law,  renders  it  necf flary  for 
people  to  be  cautious  about  entertain inp;  poor  ftrangcrs  :  fur  if  a 
poor  perfon  belonging  to  neighbouring  town,  that  has  relations  tr> 
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(lipporthitn,  or  the  town  is  bound  to  fupport  him,  or  if  he  beh^lg 
to  any  of  the  United  States,  excepting  this  ftate,  or  if  he  be  a  fa- 
«rcigner,  fhall  be  entertained  more  than  fourteen  day%,  tvithoat 
notice  given  to  the  felctlmcn,  the  entertainer  niuft  defray  the  cx- 
penfc,  and  can  have  no  remedy  to  recover  it  from  the  relarfons,  or 
the  town  that  ought  to  fupport  the  perfon^  or  from  the  town  where 
he  is  (iek. 

If  any  perfonnot  an  inhabitant  of  any  town  in  this  ftate,  (hall  be 
permitted  to  refide  in  any  town,  for  the  term  of  three  months^ 
Ivithout  being  warned  to  depart  therefrom,  notice  being  given  to 
the  fcle^bmen,  by  any  individual  within  fourteen  days,  if  any  have 
entertained  liim  fo  long,  tlien  if  (uch  perfon  he  reduced  to  nccefll- 
tous  circumftances,  by  ficknefs  or  ocherwifc,  fuch  town  muft  defray 
the  expenfe. 

But  if  the  town  have  MTirned  fach  fick  and  indigent  perfon^ 
tvithin  three  months  to  depart  the  town,  then  the  escpenle  fliall  be 
defrayed  out  of  the  treafory  of  the  Rate,  by  order  of  the  governor 
•nd  council :  but  no  expenfe  is  paid  by  the  ftate,  excepting  what  ari- 
fes  witliin  the  three  months  after  fuch  ftranger  conies  into  the  town, 
and  within  which  he  lias  been  warned,  unlcfs  it  be  expenfe  incurred 
by  ficknefs,  or  lamenefs,  tliat  commenced  withki  the  three  months 
and  continued  after  that  time  :  and  then  the  expenfe  thus  incurred^ 
until  the  time  that  the  perfon  fhall  fo  far  recover  of  his  {Icknefs^ 
or  lamenefs,  as  to  render  itfafe  to  remove  him,  fhall  be  defrayed 
by  the  ftate.  But  in  all  cafes,  as  well  of  foreigners,  as  perfbns 
belonging  toany  of  the  United  States,  if  they  are  permitted  tore- 
fide  in  any  town,  after  they  have  fo  far  recoved  as  to  be  removed 
with  fafety,  and  arc  again  taken  fick,  or  who  fliall  be  pennitted  to 
refide  in  any  town  after  three  months,  and  then  fhall  be  taken 
fick— the  town  where  they  arc  fuffereil  to  rciide,  mutt  defray  the 
expenfe,  and  cannof  call  upon  the  ftate.  This  renders  it  nccefTa* 
ry  for  towns  to  be  careful  about  fuQering  perfons  not  belonging  to 
any  town  in  this  ftate,  to  remain  there  longer  than  three  months, 
or  after  they  have  recovered  from  ficknefs,  that  commenced  within 
three  months,  as  they  take  iipo4i  tlicmfelvcs  the  burden  of  their 
fupport,  m  cafe  they  arc  reduced  to  waat.     But  this  proviiion  of 

the 
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AeUw  h  well  calnJatcd  to  ftrc  etpenfc  to  the  date  ;  fiw  town! 
^rhII  be  much  more  caulious  about  fuifcring  fore i  !♦?!€» td  refide  ill 
them,  when  they  can  recover  no  maiDrenance  from  tlie  ilntf,  oul/ 
tor  (ickneis^  commetKing  m  three  months  after  x\}€\r  coming : 
and  the  creafory  will  not  be  drained  by  thofe  eoofmous  bills,  whlck 
towns  are  frequently  t()o  willing  to  cnliance»  becaufe  they  ard 
paki  by  the  ftate.  The(e  rogations  for  the  fupport  o^  the  pooi* 
extend  to  every  caft  tb^t  can  arife^  unless  perliapt  there  may  be 
exception,  where  it  To  happens  that  tiie  pcribn  who  entertaining 
a  poor  ftranger  fourteen  days  without  notice,  is  uuablq  to  fupporf 
him  i  then  the  law  has  made  no  provifion  for  lii»  fupport  ;  in  eve-, 
ry  other  refpeft  the,  law  has  made  provifion  for  the  fup|)ort  of  thtf 
poor,  fo  that  every  one  may  know  where  to  call  for  his  bread  la, 
the  hour  of  want.  This  liberal,  and  general  provifion  of  the  law^ 
has  in  a  great  meafure  fuperCeded  the  neceifity  of  the  exercife  of 
the  God-like  virtue  of  charity^  but  the  benevolent  may  find  mat)  y 
Inftancea  of  private  diftrefi,  which  the  law  does  not  relieve  to  call 
for  the  ads  of  generofity.  It  may  however  be  remarked,  that  the 
ilraggling beggar  is  generally  tobe  {bQ)eded,ftir  he  who  does  fiot' 
accept  of  the  provifion  made  by  law,  but  prefers  roving  round  the 
country  to  coUe&  what  he  can,  by  exciting  lAte  cotnpaffion  6f  thK 
people,  ada  upon  the  principle  of  a  knave,  and  ibeh  i$  fo  generally, 
the  charader  oF  thofe  wanderiag  ^teendicai&ts,  that  the  moft  libe^ 
ral  miiid,  will  bcfiow  npoa  them  with  a  cantious  )iandi 

It  is  the  duty  6f  tbe  feleiTimcn  to  Warn  pcrfonS  not  legal  inha- 
bitants of  the  toWn  to  depart  the  town,  to  procut-^  them  to  Ixf 
tranfported  to  the  places  where  they  belong,  and  to  profecute  thenf 
when  they  neg^eft  to  depart  the  town  on  being  Warned* 

Where  there  are  any  perlons  wholiave  been,  ot  are  ttaintaine^ 
by  the  town  who  fuifer  their  children  to  live  idly,  and  mifpend 
their  time,  or  neglcft  to  bring  them  up,  or  employ  rhem  in  fonie  bo-* 
neft  calliffg,  or  if  there  be  stny  family  who  cannot,  and  do  not  itiakd 
Infiicient  provifion  for  fupport  of  their  child rcn^,  or  if  th^ebe  anj^ 
children  who  live  idly,  and  afe  eipofed  lo  want,  having  tcmt  tcf 
take  cars  of  thetil,  then  thefeleftmcn  with  the  afletit  of  the  next 
affiAantor  juflice  of  the  peace,  are  fempowered  to  bind  them  out  t(f 
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btfervaatvoF  appreackts^  mv&U^Ull  they  are  twenty. ane^  anifi^ 
males  till  they  are  eigbteea.  ^ 

*  A  boy  having  no  father,  guardian,  or  maffcr^fivcJwidiHismtJfc' 
tber  who  had  married  a  fbconrd  huiband  where  he  was  WeH  prorided 
for,  and  educated — Three  of  the  ftleftmeir  of  the  town,  tiiere  bc» 
ing  five,  botind  hbn  attappremice,  one  ofwhich,  being  a  jwftlce  of 
the  peace  approved  of  the  incfenturd  whfch  was  afterwards  appr6- 
ved  by  another  jufticfr  of  the  peace.  It  war  detemiined  that  the 
boy  under  Ibchcircumftauces  was  not  liable  to  be  bound oot  by  the* 
trledhheu,  that  the  iele^bnan  who  was  a  juftice  could  not  aift,  at 
thefiime  time  ur  both  capacitiesj  Ayhich  rendered"  the  indenture 
void  at  thefime  it  was  pretended  td^be  exetnted,  and  that  a  fiib^ 
fcqucntafient  by  anotUcrjafticeof  the  peace,  cottldnot  make  good 
what  was  originally  void.  The  fairefl  and  moft  reaConable  con- 
fcudion  of  the  (laiuteis  that  the  icledmen  ihaH  not  bind  out  aV^ 
apprentices,  children  uclcC  they,  or  their  parents  arc  a«2:ually  fup- 
forcedby  the  toM'n. 

The  fekdmen  are  to  infpea  the  tondirfl  of  families  in  the  cdu- 
catlotf  of  childreii,  and  fee  thai  they  inftnift,  or  •aofefbtir  chiV* 
dren  to  be  inClroifbrd  to  read  the  EBgliih  knguage,  t«  know  the 
huws  againd  capital  oficnces,  and  ttr  leani  the  rudiments  of  Mligl- 
gioir.  Ifparent8,.ormaftersafeeradmonkioa,  {ban  neglcA  tlitir 
duty  and  the  cluldren  growiwde,  ftubbomi  and.  unruly,  then  th* 
feledmenby  the  advice  of  the  next  aififtant,  or  juftice  of  the  peace, 
are  inipoii^pcd  ta  take  fuch  children,  or  apprentices,  and  bind 
them  out  fo  that  they  may  be  inftrufted,  and  gpvemed,  males  till 
they  arc  lyircnty-one  and  females  till  they  are  cigjiteen.  The 
l^lcdmen  together  with  the  cTviT  authority  are  vifitors  of  the 
ichobis«*  The}t  hawe  power  to  fiippreft  riots,  and  read  the  riot  aft* 

.  It  i&  die  duty  of  the-  ielcdmen  co  infped  the  affairs  and  manage- 
ment of  allperfons  in  their  their  towns  ;  and  if  they  find  any  who 
aie  reduced,  or  who  are  likely  to  be  reduced  ta  want,  by  idlenefsy 
luifnsanagement^or  bad  hufbandiry,  they  may  appomt  an  overieer^ 
to  adviie,  dired,  and  order  him  for  &ch  time  as  they  fhall  think, 
proper.    A  certificate  of  which  they  vatiSt  fet  upon  the  public  figj*» 
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poft,aiid1oclge  a  copy  in  #he  office  of  the  town  clertc;  byvhich' 
"fbch  peHbn  h  rendered  incapable  of  making  any  contra^,' without 
the  confent  of  foch  tjverfeer.    If  this  method  fail  to  reform  fuch 
peHba,orwitho<rt  appointing  anotcrfeer,  if  judged  proper,  ihc 
^lechnenmay  make  application  to  the  next  affidant  or'juftice  of 
ibc  peace,  who  may  iflwe  a  warrant  to  apprehend  him  for  examina* 
lion,  and  to  be^eak  with  accordingto  law.  .  If  tkc  perfonabfcond, 
or  cannot  be  taken,  then  the   of&cer  fhall  fcrvc  tlie  warrant  by. 
Iea\Tngp-coj>j  at.the  laft  place  of  his  abode.    Afcdr  this  proceeding 
the  (eledmen,  if  no  fuificient  reafon  be  offered  to  the  contrary^ 
with  the  advice  of  laid  affiftant,  or  juliice  of  the  peace,  are  cm- 
powered  to  take  fuch  perfon,   and  his  family  under  iLeir  xare^ 
and  aflign,  bind,  and  difpofe  of  them  in  fervice,  as  tliey  jfliall  think 
^ft.    They  are  authorifed,  by  the  adviceof  faid  afliftant,or  jufllce, 
to  take  into  their  hands  all  the  eftatc,  both  real  and  pcrfonal  of  ftich 
perfon,  and  the  fame  difpofe  of,  and  improve  for  the  benefit  of  fuch 
perfon  or  his  heirs  ;  but  may  not  &W  lands  without  liberty  of  the 
general  aflembly.     A  certificate  of  their  proceedings  /hall  be  fct 
OQ  the  lign-poft,  and  lodged  with  the  town  clerk,  and  within  ten 
days  an  inventory  of  aM  the  perfonal  eftatc  appraifed  by  indiffer- 
ent men  onder  oath,  fhall  be  ifaade,  and  lodged  with  the  town* 
clerk.     If  any  perfon  withhold  the  eftate,  or  credits  of  fuch  pcrfaa, 
the  [i^e^men  are  inipnwercdto  recover  the  fame 'by  fiiit,  or  other' 
wife,  and  inventory  the  fame ;  and  tliey  are  ro  pay  all  jnft  debts. 
Soch  perfoois  ^ifabled  from  making  any  contraft,  that  fliall  be 
iralid  in  law.    He  may  apply  to  the  county  court,  if  aggrievoci 
with die  doingv  who  upon  hearing  tlic  cafe,  have  power  to  afford 
^uchxelicf  aa  tlicy  think  proper. 

This  mode  pf  proceeding  Is  peculiar  to  this  (late,  and  foroe  part 
•Fit  hardly  compatible  with  the  ideas  of  freedom.  For  the  fcled- 
men  TO  take  a  man,  with  bis  family,. and  all  his  eftate  into  their 
cuftody,  aiid  aflign  the  man,  and  4iis  family  in  fervice,  and  improve 
iis  eftate  as  they  pleafe,  is  the  cxorcife  ef  a  power,  tliat  tlie  good 
of  fociety  cannot  Tequire,  and  winch  is  repugnant  to  our  ideas  of 
civil  liberty.  There  iiave  been  few  inftancos  where  this  power 
ka«becn  exerted,  and  where  it  is,  the  confe^uencc  generally,  is  the 
Si  a  vuxj 
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very  ram  of  tlie  familj,  aad  deftnidion  of  property,  vhidi  tbe 
meafure  is  inteiided  to  prevenc.  Perhaps  the  appointmeiit  of  aa 
overfecr  to  prevent  a  periba  from  making  imprudent  bargains,  may 
^omerimes  anfwer  a  ialatary  parpofe  :  and  probably  all  the  pur> 
pofe  that  ever  can  be  eiFcded  by  all  the  reftrainf  upon  the  natural 
liberty  of  man,  Arbich  the  whole  of  thi^prucefA  contains. 

y  We  find  a  (imilar  rf  gulation  was  adopted  by  the  Roman  law^ 
for  whew  they  found  a  man  prodigal  to  that  degree,  that  there  was 
danger  that  he  would  fquaiider  away  his  eflate,  the  magiftrate  in- 
terdided  him  the  adminiftratioa  or  management  of  iiis  eftate,  and 
Committed  the  «are  of  it  to  a  curator,  and  then  fuch  perfon  bad  no 
powerto  make  contracls. 

The  feledmen,  tognher  with  the  civil  authority,  conllables,  and 
grand-jurors,  annually  meet  fometimcfin  January,  and  nominate 
proper  perfons  to  keep  houfes  of  public  entertainment  in  their 
towns  the  en(uing  year,  and  alfo  to  nominate  jurors.  If  any  per- 
fon who  Is  nominated  to  be  a  tavern-keeper,  ihall  negle^  to  take 
out  licence,  or  be  denied  licence  by  the  county  court,  or  ihall  re- 
move, or  be  legally  fufpended,  or  if  an  addition  to  the  number  {hall 
be  judged  convenient  and  uccefiary,  they  may  on  proper  notice, 
convene  at  any  other  time  witliin  the  year,  and  nominate  proper 
perfons.  They  jQiall  certify  fuch  nomination  to  the  next  county 
court. 

Tlie  fcl^Amen,  together  with  the  civil  authority,  arc  to  infpeft 
the  condu^  of  tavernkeepers,  and  if  from  their  own  obfervation* 
Or  the  informatioQ  of  others,  they  find  that  theydo  not  obfcrvc 
the  law,  they  may  cite  them  before  them,  and  examine  into  the 
matter  by  proper  evidence.  If  they  find  the  tavernkceper  in  fault, 
they  may  admonifli  him,  or  if  they  think  proper,  they  may  fufpcnd 
his  licence,  till  the  next  county  court,  and  fhall  caufe  a  copy  of 
fuch  order  of  fufpcnfion  to  be  left  with  the  taverner,  and  his  houfc 
ihall  be  umlcr  the  fame  reftraint  as  unlicenced  houfes.  A  certificate 
of  thefe  proceedings  fhnll  be  fent  to  the  next  county  court  in  the 
county.  The  f*-leftmen,  with  the  civil  authority,  and  giandjurors, 
may  pod  tavern  ha  inters,  byfettingoptheirnamesateverj  tavern 
ill  the  town,  and  prohibiting  every  tavern-keeper  from  entertaining 
or  (hffering  them  to  have  any  flrong  liquor. 

The 
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.  Tbe  (ckdineii  may  lay  onlt  pnUic  highways,  or  private  wayi^ 
as  they  {ball  jcdge  needful,  in  tbe  town,  giving  reafonabk  notice 
to  the  owners  of  the  laud  thro  which  tliey  are  laid,  or  leaving  no- 
tice in  wnting  at  the  place  of  the«r  abode,  if  within  this  ftate. 
The  damage  fhall  be  paid  by  the  town,  if  the  highway  be  for  public 
ofe,  but  if  for  private  ufe,  by  the  peHbos  applying.  A  furvcy  in 
wridng,  (igned  by  the  feledtmen,  and  containing  a  defcription  of  the 
road,  muft  be  accepted  by  the  town,  and  recorded  in  the  records  of 
lands,  and  fatisfatfcion  made  to  the  perfoos  damnified,  or  the  m^ 
sey  be  depolitedin  the  town  treafury  for  their  ufe,  ready  for  them 
when  they  apply,  according  to  an  eftlmate  mado  by  three  judicloos 
difintereftcd  freeholders  under  oath,  appointed  by  juftices  of  the 
peace,  or  as  the  lele^men,  and  parties Intereiled  agree  ;  then  tbe 
highway  becomes  eftabiiihcd.  The  party  aggrieved  in  any  refpe^b^ 
may  apply  in  eight  months  to  the  county  court,  who  may  appoint 
m  committee  or  jury  to  enquire,  add  grant  relief,  either  by  difcon* 
timiHigfoch  highway,  or  pri\*atc  way,  or  incrcafing  ^amages.  If 
any  perfon  thro  whole  land  fiich  way  paflcs,  (hall  declare  himfelf 
aggrieved,  the  fame  fliall  not  be  opened  till  the  expiration  of  twelve 
Booths,  to^ve  him  time  to  apply  to  the  county  court. 

The  lieledmen  with  the  civil  authority,  have  power  to  make  pro- 
per regulations  refpediug  mad  dogs. 

Whena  woman  that  has  a  baftard  child  negle£ls  to  bring  for- 
ward a  Aiit  for  maintenance,  or  commences  a  fiiit,  and  fails  to  pro- 
fecote  to  final  judgmeat,  the  fcle<Elmen  of  any  town  intercftcd  in 
the  fopport  of  any  fuch  baftard  child,  where  fufiicient  fecurity  is 
not  offered  to  fave  the  town  from  expcnfe,  may  bring  forward  a 
fiiit  in  behalf  of  the  town  agimft  him  who  is  accufed  of  begetting 
liich  child^  or  may  take  up  and  prolccutc  a  luit  bcgim  by  the  mother 
of  the  child.  They  muft  appoint  two  or  more  pcrfons  to  renew 
the  bounds  between  their  towns,  an4  the  adjoining  towns,  m 
leafl  once  a  year  in  the  mouths  of  March,  April,  Odtobcr  or  No- 
vember. The  feledmen  of  the  moft  ancient  town  muft  give  no- 
tice to  the  feledmen  of  the  other  towns  of  the  time  and  place  of 
their  meeting  for  perambulation  fix  days  beforc-haud  on  penalty 
ef  four  pounds.  a 

The  fcleft  men  have  certam  powers  vefted  in  them  to  prevent 

the 
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the  fprcading  of  contagioas  ficknefs,  as  prcftribed  by  lUtate, 
They  imy  pve  certificates  of  the  qualifications  of  peifons  to  be 
freemen^  under  a  penalty  oftliree  pounds  fix  ihiUing^,  for  a  falle 
certificate.  It  is  their  doty  to  ered,  «id  keep  up  uiile-ilones,  on 
the  road,  marked  with  the  diftance  from  the  county  town  on  penaU 
fy  of  forty  ihillings,  and  to  ere^  ftocks,  and  fign  pofts :  it  is  their 
duty  to  fee  that  all  town  officers  who  are  chofen,  of  whom  ayoarti 
is  required,  are  fummoned  and  fwom  according  to  law.  They 
may  aflefs  the  towh  to  raile  money  to  defray  expeoies,  in  doing 
•what  is  required  by  law  if  the  towh  negled  to  do  it.  They  are 
to  procure  at  the  expenie  of  the  town,  and  keep  ftandard  weights, 
and  meafures,  tried  and  fealed  by  the  county  ftandarcHs,  on  penalty 
of  forty  {hillings.  They  are  to  fettle  and  adjuft  accounts  againft 
flic  town,  and  may  draw  on  the  treafurer  for  payment. 

3.  The  town  clerk,  or  regifter  muft  be  fwom,  and  hn  duty  ift 
to  enter  and  record  all  town  votes,  orders,  granu  and  divifiom 
^f  land  ;  to  record  all  marriages,  births,  and  deaths  of  ^rfons  is 
their  towns,  and  to  record  all  conveyancer,  and  vortg^ges  if 
houfes,  and  lands  lybg  in  fuch  town,  which  fhall  be  pr^fented  to 
him.  He  is  to  note. on  the  conveyance,  or  mortgage,  the  day, 
month  and  year  of  receiving  them,  and  the  record  (hall  bear  the 
lame  date.  When  there  is  no  afHflant  or  jullice  of  the  peace,  re- 
fiding  in  a  town,  he  may  adniinifter  the  oatii  to  town  officers. 
They  are  annually  in  May  to  (end  to  tlie  treafurer  of  the  ftate,,tht 
name  of  the  pcrfons  who  is  chofen  conftable,  to  collect  the  ftatt 
rate.  They  fhall  enroll  the  nam^  of  all  perfons  who  are  admiited 
frccracn, 

«  It  has  been  adjudged  that  a  town  clerk  being  a  pubFic  officer, 
having  recccived  a  deed  for  record,  may  not  fuffcr  it  to  go  out  of 
his  hands  unrecorded,  and  if  he  does  will  be  liable  to  any  pcrfoa 
who  'Ihall  receive  prejudice  thereby. 

3.  The  town,  treafurer  muft  be  fwom,  and  they  have  power  to 
receive  all  monies,  that  Jfhall  become  due  to  the  town,  by  ratcs^ 
fines,  affeCinents,  or  othcrwife  and  fhall  pay  and  dqjiver  out  the 
fame  according  to  the  ordec  of  the  town,  or  felcflmcn,  keeping   am 

account 
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tccivuit  of  the  receipts  and  deliveriec,  and  accoonting  with  tbetoim^ 
or  ftlc&meii,  at  lead  once  a  y  c  ar.  It  is  the  duty  of  di^  trcadirer  to 
appty  to  the  civil  authority,  for  an  account  of  all  iuch  fine^  and 
forfeitures  asfliaU  be  recovered  by  judgment  before  fucb  aathority, 
beloD^Rg  to  the  treiifory  of  the  town,  where  ibch  judgment  ip« 
Sives^  at  leaft  once  a  year  and  receive  thf  fiune  for  the  town* 

4.  Ccmftables  nnil  be  fwojo.  The.  town  may  eled  a  proper 
Bumber  tb  do  the,  bulinefs.  Their  power  is  rcftricled  to  the  town 
fin*  which  they  are  appointed^  in  which  they  have  the  fame  as  Hie- 
nSs  in  the  county.  They  may  ralfe^  put  forth,  and  purfue  liu« 
and  cries  to  eflfeft.  They  may  without  warrant,  apprehend  fuch 
as  are  gpUty  of  drunkennefs,  prophane  fwearing,  and  fabbadi 
breaking,  alfi>  va^^nt  perfons,  and  unfeafonable  nigfitwalkers^ 
provided  they  are  taken  on  fight  of  the  cojidable,  or  pre  (cut  infor- 
mation of  others.  They  may  make  S^sdMf^  fufpeded  per- 
foas,  on  the  iabbath  or  other  ^^uf^^^iLffK^^^^^^  fufpeded 
places  or  hooies,  an4  apprebei^Pai^^b^p '  in  falc  ^oJy,  tiJI  op« 
portuniry  firves  to  bring  tb^^^Ml^re  thea|&i^^|H^^^     orjuftice 


of  the  peace.    It  13  thpir  duty^atMnW^  fufpeded 

places  fof  tip}ers.  The  firft  ccWaBle  <^6(\U?y^ni^jy>wn,  is  alfo 
cbofim  colle&or  of  ftate  taxes,  i^luc^^volves jaa|i^hkn  an  addi- 
tional duty.  Upon  receiving  a  yrStStififijSli^Q  treafurer,  he  is 
to  appoint  the  tim^  and  place  for  the  inhabitants  of  the  town  to 
pay  their  rates,  and  ihall  give  reafonable  notice  to  them,  and  on 
their  negled  topay,  then  he  has  power  to  levy  on  their  perfonai 
eflate,  if  any  can  be  found,  if  not,  he  may  take  real  efiate,  or  he 
may  levy  npon  the  body  of  fuch  pcrfon,  and  commit  him  to  goal. 
His  warrant  to  collefl  theratoi  becomes  an  execution,  and  he  muft 
proceed  wjth^t  accordingly. 

a  In  an  adlion  ag^(^  a  town  for  the  default  of  a  conftable  In  nor 
duly  iervinga  writ,  he  being  a  bankrupt,  and  in  failing  circusi- 
fiances,  at  i\\e  time  of  his  appointment,  it  was  adjudged  that  town| 
are  not  reiponfible  for  the  condudt  of  conftables,  whom  they  ap-. 
point,  for  they  have  no  power  to  controul  them  or  to  require  then^ 
^>  find  fiirety,  and  are  bound  by  law  to  appoint  them. 

5.    SfTVcyors 
«  Hiulbat.vt.  Liicbfielil,  S.  C.  179a. 
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5.  Snrvryors  of  hSg^iwiTS.  The  towns  as  often  a^thcy  jaigt 
Hccefljrr,  at  tlieir  ammal  meetings  nuj  vote  and  agree,  that  tbc 
IHe^bnen  may  lay  cjot  to  each  farvcror,  bis  diftrid,  and  whaC  pen 
Ions  ihall  labour  under  fiicfa  iurreyor,  and  to  alter  fiich  diftri^ 
as,  occaiion  may  require.  WLen  inch  dirifioos  are  made,  it  is  nC^ 
nal  for  tlie  towns  to  appoint  a  furvcyfir  m  each  diftrid,  who  noft 
be  fwoniy  and  who  have  a  rigjht  to  call  oat  all  perfbns  in  the  town 
Iran  fizteen  years  c^age  to  &xty,  including  indian,  melano,  and 
negro  Jervants,  or  ilaves,  excepting  niagi(trates,  juftices  of  the 
peace,  golpel-miniilerSj  ruling  elders,  allowed  phyficians,  conflanC 

^ichool'maflers,  and  millers,  two  days  at  leaft  in  a  year,  if  their 
jiecd  be,  and  as  many  nuMv  as  he  (hall  juHge  neceilary,  which  per- 
loos  are  to  be  directed  by  the  brrveyors.  They  may  warn  out 
teams.  Three  days  warning  muft  be  given,  before  the  day  ap* 
pointed  f*>r  (iich  eaiplo^kTUcnt,  If  any  per(bn  neglecl  Xuch  fervice^  • 
after  warning,  it  is  the  dnty  of  the  (iirveyor  to  make  prelentment 
to  an  aflillant  or  jaftice  of  the  peace,  of  fiich  pcrfbns  and  thea* 
negle^,  and  if  Inch  perfons  do  cot  in  one  week  give  fuiBcient 
reafons  for  their  negled,  to  fuch  afliflant  or  jufttcc,  he  ihall  granc 
and  levy  a  forfeiture  of  two  fliilltngs  and  three  pence  per  day^ 
for  a  roan  and  double  tliat  fom,  for  a  man  and  team,  which  Hiall 
be  delivered  to  the  fim'eyor,  who  Ihall  lay  oat  Inch  monies  on  the 
highway,  and  if  the  llirveyor  negle^  to  warn  out  or  to  make  pre- 
flntinent  of  negle^  he  Ihall  incur  a  like  forfeiture.  The  furvey. 
ors  hav«  power  to  clear  water  cooHes  through  lands  adjoining* 
to  lughways,  for  the  purpoie  of  draining  off  water  from  hi^ways. 
Many  towns  have  obtained  the  privilege  of  repairing  their  high- 
"ways  by  taxes  :  in  which  cafes  they  by  taxes  in  town  meetings 
and  the  furveyors  are  alfo  collectors,  and'either  colled  the  money, 
and  lay  it  out  in  repairing  the  highway,  or  oblige  every  perfonto^ 
labour  to  the  amount  oi  his  taxes* 

6.  Liflera  confJl  of  f\ich  number,  as  tlie  towif  think  proper  to 

appoint,  and  are  to  be  Uvorn.    In  July  annually  it  is  their  dnty 

to  notify  the  inhabitants  tobripg  in  lifts  of  the  eftatc  they  own  on 

the  twentieth  of  An ji^iirt  b\  the  tenth  of  September,  who  on  failure 

arr  liable  to  be  fourfoljcd.     The  lifters  are  to  tranfimt  the  fum  to»- 

tal  of  the  lifts  to  the  gcaeial  aiicmbly  in  Odober,OQ  penalty  aS 

ten 
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UW  pounds  to  the  ftate  treafary  :  and  all  additions  in  May,  when 
the  grand  lift  of  the  (htc  iscomplcat^^d,  on  which  the  public  J-at&i 
arc  laid.  The  Uflcrs  ar^  to  lodge  the  lifts  of  ihe  town  with  t!i(J 
town  clerk  in  January,  on  penalty  of  ten  pounds  ro  the  town. 
Aadif  no  return  be  mavle  to  ih?;  general  aHembly,  the  town  majr 
be  doomed  at  the  difcretlon  of  the  aflenibly. 

Iftb^  liftcr§  overcharge  any  perfort,  he  Way  t»eft)re  the  20th 
ftf  April  fcllowuig,  make  application  to  two  juftkxs,  «nd  tbrae 
felcdioen,  who  may  grant  him  relief. 

The  lift  is  made  Out  by  Specific  rates  at  which  the  polls,  iuid  eftatft, 
both  real  andperfonal,  of  tti«  inhabitants  arc  liable  to  be  fct^and 
by  difcrctionary  afleflmeftts  of  ihc  lifters  on  certain  profcfiions  of 
buunefs.  An  equal  mode  of  taxarion,  is  the  great  defidcratum 
In  government,  as  all  oaoht  equally  to  contribute  to  the  fa pport 
of  that  government  tliat  affords  them  protcdlion.  Maiiy  havtf 
been  the  efforts  in  this  ftaie,  to  ftccomplifii  this  plan,  ind  Various 
are  the  fcbemes,  that  have  been  devifed,  but  none  has  been  yet 
Sidopted  that  gives  univcrfal  fatisfaclion*  It  Is  probable  on  a  fall 
Inveftigatton  of  this  fubjed,  it  will  be  found  impoflible  to  framtf  a 
knode  that  in  its  immediate  operation,  will  compel  every  menihdt* 
of  the  community  to  contribute  to  the  fupport  of  it  according  to 
the  Value  of  his  eftate,  and  it  will  be  found  to  be  a  matter  of  cer- 
tainty, that  afidr  a  tilode  of  taxation  is  adopted,  the  courle  o( 
things  will  vafy  the  value  of  cft^lte,  atid  the  price  of  (ci  vice,  ijn 
the  profcllions  that  are  afltfic  J,  fo  as  very  nearly  to  proportion 
the  taxes  equally  among  the  people*  Upon  this  pruKipIc  d:cn  Ik 
b  advifeable  to  eftablifh  a  rtlode  of  taxiitiort  Jis  •general  as  poflible 
and  on  fuch  articles  about  whicli  there  can  be  the  lea  ft  deception, 
and  leave  it  to  the  operation  of  thing<»  to  produce  an  equality.  Fre-« 
quent  cliangcs  of  the  mode  will  only  retard  this  operation. 

But  it  Is  hoped  that  the  ftate  will  lb  manage  tiieir  iinarlces  ai 
not  to  have  occafion,  to  re  fort  to  dircdt  taxation,  as  a  fjltem  of* 
Revenue,  It  is  wonderhil  to  obferve,  with  how  much  greater  fa- 
cility money  can  be  drawn  from  the  people,  by  indiredt,  than  l=»y 
direft  taxation.     The  immcnfe  fumS  paid  in  Grcat-Eritain,  if  col- 

le^cd  by  a  dire^  tax,  would  very  foon  bankrupt  the  nation.-*- 
VoL.J.  S  Tha 
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The  fom  paid  by  the  State  of  Coimedicut  to  the  United  States, 
exceeds  probably  half  a  million  of  dollars  annually.  This  would' 
be  a  tax  not  far  from  two  (hillings  on  the  pound,  tt  would  not 
be  practicable  to  colle£t  this  fum  by  the  direct  mode^  by  which 
the  revenue  of  the  ftate  is  colkded  ;  but  by  the  indired  mode 
adopted  by  congre&,  the  money  is  colleded^  and  the  people  ieel 
from  it  no  burden  or  oppreffion,  and  are  not  deprived  6f  a  (ingle 
enjoyment.  The  taX-works  itfelf  into  the  price  of  the  articles 
condoned, and  from tkne  to  time  it  isgradoally  and  imperceptibly 
paid  in  finall  fums^  without  any  inconvenience  to  the  con(iimer. 

7.  CoUedors  of  town  taxes.  Towns  have  a  right  to  appoints 
collectors  to  colled  fuch  taxes  as  they  grant,  to  defray  the  neccef 
fary  expenfes  of  the  town.  A  proper  rate  bill  miift  be  made  con- 
'taining  the  fmns  due  from  each  perfoa,  and  an  aOiftant,  or  jufllce 
of  the  peace,  can  grant  a  warrant  to  colled  them.  The  colletlor 
has  the  fame  power  in  the  colledion  of  the  rates,  as  the  flieriff 
has  in  the  colledion  of  an  execution.  When  they  negled  their  du- 
ty, and  (ail  to  make  payment,  the  feledbmen  on  application  to  an 
affifhmt  or  juftice  of  the  peace,  may  obtain  a  warnmt  againft  them, 
for  the  fum  in  arrear,  which  may  be  celleded  out  of  their  own  ^* 
tates. 

S.  Grandjurors  are  officers  appointed  to  make  information  of 
sill  crimes,  that  are  committed,  and  for  negled  of  prefentiiig  any 
breach  of  law,  of  which  they  have  knowledge,  (hall  pay  a  fine 
to  the  town  treafury.  If  any  town  negled  to  make  choice  of 
grandjurors^  they  incur  a  penalty  of  five  pounds  to  the  county 
treafury, 

9.  Sealers  of  weights  and  meafuref,  are  to  feal  all  the  weights 
and  nleafires  that  are  uied  in  the  town,  and  no  perfon  (hall  ufe 
any  weights  and  mcafiircs,  that  are  not  proved  by  the  (landard, 
mider  a  penalty  of  five  (hillings,  payable  to  the  town  treafury. 

In  addition  to  thcfc  officers,  there  are  leather-fealcrs,  tything- 
men,  haywards,  chimney  viewers,  gaugtrs,  packers,  and  key* 
keepers,  whofe  duty  is  of  a  nature,  that  It  cannot  be  expefted  to 
be  detailed  in  a  general  treatife. 

AH 
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All  pcrfons  duly  ele^d  to  any  town  office,  that  rcfiifc  to  fcrvo 
OTtakccbe  oath  (if  any  be  required,)  if  able  to  execute  the  office, 
ihall  pay  a  fine  of  twenty-fix  (hillings  to  the  town  treafiirer.  If 
any  officer  negleds  the  performance  of  the  tnift  committed  to  hun, 
fae  fhall  pay  a  fine  of  fifteen  ihillings.  If  hy  refufal,  death,  or  remo* 
val,  there  be  a  vacancy  of  any  town  offices,  the  town  may  conven^ 
and  fiU  the  vacancy. 


I 
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N  handling  this  -fubjed,  I  propole  to  confider  the  ccclefiafiical 
conftitucion  of  this  ftate. 

A  remarkable  difference  is  obfervable  between  ancient  and  mo- 
dern times,  rcfpcaing  religion.  *  The  pagan  nations  univerfally 
adopted  polytheifm,  which  admitting  the  idea  of  national  gods,  ex- 
cluded the  principles  of  intolerance,  and  the  cnielties  of  perfccu- 
tion.  ^  The  Grecians  and  the  Romans,  veded  the  power  of  pre. 
fiding  in  religious  ceremonies,  in  the  civil  magiftrate,  and  the  fame 
perfon  infpeded  the  entrails  of  the  vidtims,  and  guided  the  coun- 
cils of  the  nation.  There  was  no  diOindtion  of  clergy  and 
laity.  There  were  no  prsefts  to  poflefs  cxclufive  rights  and  tem- 
poral power,  by  which  a  particular  order  in  the  ftate,  could  be  ag- 
grandized, but  the  union  of  both  powers  in  the  magifbate,  render- 
ed religion  fubCcrvicBt  to  tlie  ijcace  of  government  and  the  welfare 
of  the  people.  The  tolerant  polytheift,  beheld  however,  with  indigo 
nation,  the  unfocial  worfhip  of  tlie  defcendants  of  Abraham,  who 
made  it  their  glory,  that  they  were  the  peculiar  favourites  and 
•chofeo  race  of  a  God,  who  was  infinitely,  fuperjor  to  the  gods  of 
their  neighbours.  '^  But  when  the  difciples  of  Jefus,  emtfrged 
from  the  land  of  Judea,  pronounced  the  gods  of  tlie  conquerors 
of  the  world,  to  be  falfe  gods,  and  condemned  their  rights  and 
ceremonies  which  had  grown  venerable  by  time,  the  tolerant  hand 
ofpolythei(m,wa«  provoked  to  puiiifh  theinj  not  fortlic  errors  of 
their  religion,  but  for  their  obftiiiate  contempt  of  the  religion  of 
the  empire   Had  tliey  acknowledged  the  deities  of  their  fovereign, 

S  2  and 

^  GiMtes  Hifc    Greece,  vol.  i.  chap    i.         Feri>nfon'»  HiO.  Rome,  vol.  i 
dofi.  L        c  Clboou's  tiift.  &oin.  £mpire.      d  iiumw\  tiid.  Nat.  Rdij 
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I  aod  claimed  for  their  {aviour,  the  common  privilegr  of  a  national 

I  god,   wichoui  doubc^  Jefos  would  have  been  permuted  to  liave 

j  t4kta  a  feat  hi  the  heavenly  council  on  Olympus^  hi   company 

I  wlih  Jupher  and  juno.  Mars  and  Venus,     f  But  to  dethrone  the 

father  of  gods,  and  khigof  men,  wuh  the  /  thirty  ihoufand  fub- 
j  ordinate  deities,  that  pr elided  over  every  department  of  nature, 

I  and  on  thsir  ruins  to  elevate  a  crucified  God,  was  deemed  an  acb 

of  impiety,  that  called  for  the  higheft  indignatii»n  and  juftified  th« 

fevered  punifliment. 

When  the  fuperior  beauty  and  excellence  of  chriftianity,  diilblv- 
ed  the  bafclefs  fabric  of  pagan  fuperftition,  and  brightened  with 
newborn  luftre,  the  imperial  purple  of  Conllantine,  it  was  thought 
neceflary  and  proper,  that  the  ho'y  rights  and  ordinances,  fhould 
be  adminiftered  by  hands  let  apart,  and  confecrated  to  that  pi« 
ous  office.  Hence  arofe  a  new  order  of  men,  and  the  ccclefiafti- 
cal  liierarchy  was  eftablifhcd. 

Sundry  caufes  co-operated  to  give  the  chriflian  clergy,  a  power 
unknown  to  the  pagan  priefthood.  The  rewsoval  of  the  feat  of 
empire  from  Rome,  gave  the  bifliop  of  that  city,  which  having  fo 
long  been  the  capital  and  miClrcfs  of  the  world,  had  acquired  the  re* 
fpeft  and  veneration  of  all  nations,  an  opportunity  to  obtain  an  af- 
cendancy  and  influence  over  the  other  churhes,  without  the  prefence 
of  a  fovercign,  to  check  the  progress  of  their  defigns,  or  eclipfe  the 
pomp  and  fplendor  of  ecclefiaftical  dignity.  Had  Rome  been  ho' 
nored  by  the  imperial  refidence,  it  is  beyond  a  doubt,  tliat  the 
Roman  pontiff  had  never  acquired  a  greater  (hare  of  temporal 
authority,  than  the  patriarch  of  Conftantinople. 

g  The  northern  nations  who  conquered  and  fettled  the  provin* 

ces  of  the  weft  em  empire,  had  been  accuftomcd  to  yield  the  blind* 

eft  fubmiffion,  and  moft  fervile  obedience  to  their  priefts.     The 

druids,  who  perfonncd  the  nioft  folemn  rites,  and  awful  ceremonies 

In  the  deep  rccefles  of  the  wide  extended  forefts  of  Germany, 

were 
e    When  Jove  convened  ihc  fenace  of  ll\c  (klcs, 
Wheie    t'iyh  OJy(ti;^u<  ciuudy    tops  arlfc, 
The  She  oi  Gods—  Horn.  IliaiJ.  vUi.  3» 

I*anditnr  inierea  Aotr.vi  otnnjpotcniis  olymps 
O'ndliun  que  vocac,tlivurn  paltr,   3U|o«:  Iiomiiuim  rex, 
Si<Icie*ni  in  ftdem.  Vi»^.  iEiicis  I.  x.  I- 

f    Htfio'l  optr   fX  Dicr.  U  t.   ^',c. 
f>  C3cf»r  cic  LciU  Gallico.  I,.  V.  C.  13.    Tifiliis  4s  A.or.  Gciman   C.  VII, 
Mi^ihciro'sEccI.  Jlill.  Vol.  11.  ;?. 
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^B^rcrc  beld  by  thofc  heroic  warriors,  in  higher  eftiniation  than  their 
leaders,  and  governed  theni  in  peace  and  war  v.ith  abfolute  fway. 
On  their  converlion  to  chriftianity,  they  conferred  on  the  chriftian 
prleflhood,  the  authority  of  tlie  druids,  and  the  biihop  of  Rome 
became  the  ardi-druid  of  the  chriftian  world.  To  the  fiinplicity 
of  this  religion,  they  annexed  the  magnificient  rites  of  paganifin, 
and  a  pure  religion  that  was  calculated  for  the  poor,  the  meek,  and 
the  humble,  whofe  precepts  were  to  defpife  the  world,-  to  morti- 
fy the  deilres  of  the  flefh,  and  the  pride  of  the  heart,  underwent  a 
transformation,  by  which  the  priefthood  gained  thofc  perifhing 
riches,  and  indulged  in  thofe  fenfual  plcafures,  which  they  afFeded 
to  contemn,  and  the  fucceflurs  of  a  fiiherman  were  in  veiled  with 
the  higlicft  dignity,  and  afliiined  the  grcatcft  ponip  and  fplendor 
tlkat  ever  were  bcftowed  on  wonns  of  the  daft.  The  popes,  on  the 
maxiiD,  that  all  things  were  lawful  fur  the  faints,  in  purfuing  the 
glory  of  God,  took  advantage  of  the  weaknefs,  the  folly,  and  the 
ignorance  of  mankiud,  and  pracllfcd  pious  frauds,  and  holy  forge- 
ries, to  eftabJiih  that  fuprenie  power,  which  they  fo  ardently  de- 
fired,  and  againft  which  they  pretended  to  have  the  autliority  of 
fcripture,  that  the  gates  ofhsUJhciuid  ficver  preva'd.  The  pretended 
gift  of  Cooftantine,  of  the  city  of  Home,  and  the  a^^ual  donation 
of  extcnlive  tcrrirory  by  Tepin  and  Charlemagne,  gave  them  a 
temporal  power  by  which  they  greatly  aiignjcnted  their  fpirltual 
\  influence.     They  obtained  an  abfoluie  authority  over  the  opinions 

I  of  mankind,  and  exercifed  over  them,  aniorc  extenlivc  and  difpo- 

\  tic  rule,  than  ever  was  eftablilhed  by  tlie  arms  of  a  conqueror. — 

Seated  at  the  head  of  the  church  milkaut,  and  veftcd  with  the  hlq,h 
privilege  of  infallibility  in  matters  of  religion,  tiiey  fulnunaud 
their  buHs,  againft  all  who  opjiofed  their  fupremacy.  The  potent 
found  of  their  voice,  hurled  emperors  and  kings  from  their  thrones, 
and  abfolved  their  fubjeds  from  the  oath  of  allegiance.  They 
gave  away  the  kingdoms  of  thofc  princes  who  continued  rcfraclo- 
ry,  and  trod  on  the  necks  of  thofe  who  humbled  thenifcLes  be- 
fore them.  The  grcateft  potentates,  deemed  thcmfcUcs  honcrid 
to  kifs  the  toe  of  tlie  fuccefTor  of  faint  Peter,  and  the  vii-egerent 
of  God. 

M  ccclcfiaftical  defpotifm,  was  founded  on  mere  opinion,  a  tmi- 

foimliy 
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formlty  of  religion  became  neceflary  to  fupport  it^  and  the  popes 
exerted  all  their  power  to  accompli (h  their  favourite  plan.  As 
the  clergy  had  fuch  an  irreOftible  controul  over  the  minds  of  the 
people,  it  became  neccllary  for  kings,  to  admit  fuch  political  efta- 
t>liniments  of  religion,  as  they  dictated,  and  to  become  the  inftm- 
ments-of  iiipporting  and  extending  their  influence,  for  the  purpofe 
of  obtaining  it  to  ftrengthen  the  arm  of  the  civil  magiftrate.  In 
this  manner  were  introduced  thofe  two  leading  doclrincs,  lo  the 
politics  of  the  dark  ages, — the  neccfllry  of  civil  eftabliihments  of 
religion,  and  of  uniformity  of  opinion  in  articles  of  faith,  to  main- 
tain tjie  authority  of  the  church,  and  the  power  of  govermnent. 
The  clergy  ufurped  an  uncontrouled  authority  in  all  matters, 
wbkh  they  pretended,  were  of  an  ccclefiaftical  nature.  They  fc« 
|»rated  themfelves  from  the  civil  (late,  they  became  a  diftin^  order 
of  men,  devoted  to  the  (ble  employment  of  religion,  and  forever 
ready  to  interrupt  the  tranquility,  or  impede  the  adminiftra* 
tjon  of  government,  when  they  thought  it  ncceflary  to  guard,  or 
extend  the  rights  of  the  church.  Hence  originated  a  government 
within  a  government,  and  a  leparation  of  intereft  between  the 
clergy  and  laity,  which  produced  perpetual. dlfcord  and  conten- 
tion. Tlie  riglit  of  eftablifhing  uuifomilty  in  religious  opinions, 
jaftified  the  majority,  who  afliimed  the  ftile  of  arthodox,  in  punifh- 
ing  the  minority,  whom  they  branded  with  the  infamous  name  of 
heretics.  This  gave  birth  to  the  abominable  pradice  of  perfccu- 
t:on,  which  thefe  unfeeling  tyrants  reduced  to  (yftem.  »>  The  inqui- 
fiiion  was  inftituted  for  the  difcovery  and  trial  of  heretics,  h  The 
wretched  vi<fcims  of  fpiritual  jealoufy,  were  ftretched  on  the  rack, 
to  be  tortured  into  a  confcffion  of  crimes,  of  which  they  were 
mnocent.  When  convided  by  a  mode  of  trial,  which  gave  guilt 
and  innocence  equal  chances  to  be  acquitted,  their  excruciating  ago- 
ny, and  intolerable  diftrefs,  amid  confuming  flames,  furnUhed  a 
clcllgiitftil  rpeclade  to  their  cruel  perfecutors,  who  impioufly  pre- 
tended, that  the  God  of  mercy,  and  the  father  of  mankind,  would 
ftnell  a  fwcet  favour  from  fuch  bloody  and  inliuman  (acrifices. 

V^hen 

f)  III  t6^G  C*'irle?  II  Kjnj»  ©f  Spain,  honourfrf  hy  his  royal  preftnce,  an 
©oTrv  (Sc  (".  rhc  horning  of  :»n  heretic,  condemned  hy  the  irqnifitiorr  So 
'•".rf  a?  i"H'^,  the  holy  inpuif/tion,  condemned  to  dea'h,  a  woman  fur  witch- 
Ciait  and  focccry,  and  (be  was  hurnet?  mirfiiant  Xf^  'he  fent<nee. 

fiourgoar.oc'a  TraveU  io  Spain^  vol.  i.  i69«    I/J. 
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WTicn  the  profcffors  of  ihe  pure  rcligioiv  of  the  humble  Jefu9, 
had  commenced  a  traffic  in  the  fins  and  wickednefs  of  mankind^ 
and  the  corruption  of  the  church  oi'  Rome,  had  become  fb  enor- 
mous, as  to  call  aloiid  for  reformation,  the  bold  hand  of  Lurher^ 
and  the  refonners,  rent  afuiider  the  veil  that  had  concealed  the  fniT- 
tcries  of  papal  iniquit^r  forages,  and  expofed  to  view  the  impurities 
and  abfurditics  of  the  RomiAi  religion.  Yet  the  reformers  never 
difcovered  the  genuine  principles  of  religious  liberty.  They  did 
not  deny  the  exigence  of  a  right,  in  tlie  true  difriples  of  Chrid,  to 
punilh  with  temporal  pains,  and  penalties  thofe  pcrfons  whom  they 
deemed  to  be  heretics.  The)  cenfured  the  church  of  Rome,  not  be- 
cauic  they  periecuted,  but  becaufe  they  perfecuted  the  faithful  fcr- 
*vants  of  God.  In  every  inftance  where  they  had  power,  they  perft- 
cttted  tfaofe  whom  they  confidcred  to  be  Jieretics.  ,•  Tlie  harbaroifii 
perfecudon  and  cruel  death  of  the  learned  and  virtuous  Servetus, 
^hkh  was  procured  by  Calvin,  in  violation  of  every  principle  of  juft- 
ice  and  humanity,  has  ftained  with  indelible  infamy  the  cliarader  of 
that  celebrated  reformer. 

When  the  Englifh  nation  threw  off  the  papal  yoke,  they  vefied 
in  their  fovcreign,  the  power  of  fuprcnie  iiead  of  the  church.  They 
retained  the  dodrine  of  the  neceflity  of  religious  uniformity,  and 
ecclefiaftical  eftablifhments,  for  the  prefcrvation  of  church  and  (late* 
The  ad  of  uniformity  that  was  pafled  in  the  commencement  oftlic 
reign  of  the  celebrated  queen  Elizabeth,  eftabliflicd  the  rites  and 
ceremonies  of  the  church  of  England,  and  inaicled  fevere  punifli- 
ments  on  all  diflenters.  Thus  the  right  of  pcrfecution  was  aficrt- 
ed,  and  the  power  enforced  by  an  a«i  of  parliament,  and  during 
tiic  reign  of  this  queen  and  her  fucccffbr,  the  uiifonunate  puritans 
'experienced  its  dreadful  confequences.  They  were  puniflied  for 
non-conformity  to  tlie  eftabliflied  church,  which  they  dctnied  iuoU 
atroos  and  heretical.  They  were  prohlbiteci  from  aflciubliiig  for 
the  porpofe  of  condnfting  public  worlhip,  according  to  the  dic- 
tates of  their  own  confciences.  Whole  families  were  ruined  hf 
fines  and  imprifonments,  and  many  learned,  pious,  and  exemplary 
preachers  faffered  the  pnniihment  of  death  by  the  hand  of  the 
common  executioner.     The  indefatigable  zeal  whh  which  the  cler. 

fj  executed  thofe  barbarous  laws,  rendered  tiie  Ctuaiion  of  the  dif- 

fcntcrs 
>  Voltairc'i  an.  bift.  Tol-  ii  a<4* 
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fenters  wretched  and  deplorable,  and  led  them  to  feck  a  country, 
-where  they  could  enjoy  liberty  of  confcicnce,  uninterrupted  by  tlie 
haughty  domination  of  a  prieftliood,  and  the  unrelenting  fury  of 
pcrfecution.  The  wilds  of  America  opened  to  them  the  profpecb 
of  an  happy  afylum,  for  the  fmition  of  this  ineftimable  blefling* 
Animated  with  this  fentinient,  fome  of  the  independents,  a  fed  of 
diilenttng  chriftians,  abandoned  ll)eir  native  country,  and  embark- 
ed in  an  enterprife  replete  with  danger,  hazard,  and  uncertainty. 
Pcrfecution  in  this  manner  originated  and  accelerated  the  fettle* 
ment  of  NorLli- America,  the  only  good  eftecl  it  ever  produced. 

5^  Efcapcd  from  the  feverity  and  rigor  of  the  ecdefiaftical  eftabli/li'' 

i  ment  in  Englawd,  when  they  came  to  fonn  their  fyftem  for  the  go-* 

vemmcnt  of  church  and  ftate^the  minifters  and  the  people  vicwcA 

icach  other  with  a  jealous  leye.     They  exercifed  the  grcatcft  cauti* 

'  on,  to  avoid  every  thing  that  fhould  expofe  them  to  fuffer  a  repo- 

^  ticion  of  thofc  intolerable  misfortunes,  which  had  juft  baniibed  theal 

^  from  their  native  land.     The  people  were  extremely  careful  nottd 

■  truft  in  the  hands  of  their  minifters  any  temporal  power,  that  €oakl 

be  exerted  to  the  prejudice  of  their  privileges^  as  citixens^  Thtf 
I  «^l^rgy  having  in  their  native  country  experienced  the  opprei&ott 

of  the  civil  arm,  were  equally  cautious  to  guard  againft  a  power  by 
i  which  their  immunities  could  be  infringed.     This  mutual  jealoufy 

I  had  the  beneficial  efFed,  to  induce  them  to  adopt  a  more  mild  and  tc^- 
lerant  eftablifliment,  than  that  with  which  they  had  been  acquainted- 

II  But  even  at  this  time,  their  misfortunes  and  their  fufferingshad  not 
f                  taught  them  the  genuine  principles  of  religious  liberty.     They  ftill 
i  adopted  the  political  error,  that  religion  could  not  exift  without  uni* 
I                    formityof  fentiment,  and  government  without  an  ecdefiaftical  efta- 
blifliment.    They  therefore  recognized  the  right  of  the  true  church 
to  punifti  heretics,  and  enafted  laws  for  that  parpofe.     But  the 
punifliments  grew  mild  in  proportion  to  the  progrcfs  of  humane 
and  benevolent  fentiments.     1  he  happy  aera  had  not  yet  arrived, 

^  when  tlicfe  deftmaivc  princii^lcs  fliould  be  exploded,  and  thcfe  bar- 
barous inft.itutions  abolifhed, 

*  In  the  firft  fetilcment  of  Connefticut,  the  legiftature  adopted  an 
ccclcfiaftical  conftitution  of  the  following  form.     Ko  pcrfons  could 

>mbody 

*  Ancient  Statutes  of  ConncOicut  icflfcd  ia  167a  and  puWiOjcd  ac  Lxm* 
bridge  in  1673.  %i. 


OF  SOCIETIES  AND  THEIR  OFFICERS.  137 

cmbodj  tfamiclves-  into  a  chttrch,  vithoat  tbe  conient  df  the  gent - 
ral  court,  and  tfar  approbation  of  neighbounpg  churches.  No  ni|- 
m&rj,  or  church  admimfiration  could  be  attended  upon^  by  any  of 
the  inhabitastd)  diftin<Et  from,  and  in  oppofilion  to  that  which  was 
diTpenM  by  the  approved  nxinifter  of  die  place,  without  the  appro* 
bation  of  the  general  court,  and  neighbouring  churches,  onp^n^lty 
of  fire  poonds.  Thpy  exprefied  their  apprehcnfion  of  danger,  from 
the  divilions  refpe£Hng  chur  ch-govemment,  yet  from  tendernefs  to 
the  confciences  of  thofe,  who  differed  in  fentimcnt,  they  declared^ 
that  as  the  congregational  churches  in  profedion  and  practice,  had 
been  approved  of,  they  would  countenance  the  fame,  and  proteift 
them  from  diftorbance  till  better  light  fhould  appear ;  yet  as  there 
were  fondry  perfons  of  prudence  and  piety  of  different  fcntiment, 
whom  they  wiflied  to  accommodate,  they  ordered  that  all  fuch  per- 
fons, being  approved  of  according  to  law,  as  orthodox,  and  found 
in  the  fundamentals  of  the  chnftian  religion,  fhould  have  allowance 
in  their  perfiialion,  and  profeilion,  in  church  ways  or  afiemblies, 
without  diftnrbance.  They  enaftcd  laws  to  punifh  perfons  guilty 
of  reviling  the  preached  word,  interrupting  or  difturbing  the  prea- 
cher, or  abienting  themiclves  from  public  worihip.  For  the  pur- 
pofe  of  maintaining  the  peace,  and  profperity  of  the  churches,  a$ 
well  as  tiie  rights  and  liberties  of  the  people,  they  declared  that 
the  civil  ftate  had  power  and  authority  to  fee  that  the  peace  ordi- 
nances and  rules  of  Chrift,  be  oblerved  in  every  church,  according 
to  his  word,  and  to  deal  with  any  church  member,  in  a  way  of  ci- 
ril  jofiice,  and  not  in  an  ecclefiaflical  way,  and  that  no  church  cen- 
Cbre  fhould  degrade,  or  depofe  any  man  from  any  civil  dignity^ 
office,  or  authority.  They  ordered  the  focieties  ro  make  provifion 
ibr  the  fiipport  of  the  minifters,  and  on  failure,  enabled  the  county. 
courts  to  make  provifion.  They  were  fo  fully  convinced  of  die 
truth  of  their  own  creed,  and  of  the  right  of  punifhing  hercfy, 
tbit  they  /  enaded  that  all  perfons  who  fhould  unneceflarily  enter- 
tain any  quaker,  ranter  or  Adamite,  or  other  notorious  heretic^ 
/hould  forfeit  five  pounds,  and  the  like  penalty  per  week  was  in- 
filled on  towns,  that  fhould  fuiFer  fuch  entertainment  j  that  no  per- 
Ton  fhould  onneccflarily  fall  into  difcourfe  with  them,  on  penalty  of 
twenty  fhilUngS;     The  governor,  deputy  govern  or,  or  afTifknts, 

Yx)L.  I.  T  were 

/  Ancici^t  fUtatci  }8, 
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were  impowered  to  commit  them  to  prifon,  or  (end  thera  oat  of 
the  colony.  The  mafters  of  vefiHs  who  unported  them,  were  ob- 
liged to  export  them  on  penalty  of  twenty  pounds.  Soch  were  the 
outlines  of  their  ecdefiaftical  eftablifhment.  No  mles  of  church 
difcipline,  or  articlesof  faith  were  eftabliihed :  hot  the  clergy  were 
left  to  their  own  difcretion.  No  teft  a^  were  pafled,  which  ex- 
cluded any  denomination  whatever,  from  holding  offices  in  gov^n- 
ment. 

In  the  year  1706,  the  law  againll  heretics,  as  far  as  it  refpeded 
quakers,  was  repealed.  In  1 708,  a  law  was  pailed,  declaring  that 
all  perfons  who  foberly  diflented  from  the  worihip  and  miniftry  by 
law  eftabliihed,  might  at  the  county  court  in  the  county  where  they 
belonged,  qualify  themielves  according  to  an  ad  of  parliament, 
pafled  in  tlie  firft  year  of  the  reigii  of  AVilliam  and  Mary,  and  en- 
joy the  fame  liberty  of  confcience  as  diflenters  enjoyed  in  England. 
The  ad  of  William  and  Mary,  excn^ted  protefbnt  diflcntcrs  from 
the  penalties  Incurred  by  non- conformity,  npon  their  taking  the 
oath  of  allegiance,  and  fiipremacy,  fubfcribing  the  dedaratian 
againft  poperj-,  and  repairing  to  fome  congregation  rcgiftercd  in 
the  biihop's  court,  or  at  the  (eflions.  This  ad  furnilhed  a  very  im- 
perfed  toleration.  It  only  exempted  them  from  puniihment  for 
non- conformity,,  but  left  them  obliged  to  pay  tithes,  which  is  a 
mod  intolerable  burden  on  the  whole  community,  without  acqul. 
ring  equal  privileges,  witli  the  reft  of  their  fellow-citizens.  But 
even  this  partial  privilege  was  obtained  with  great  difficulty.  At 
the  revolution,  thedefpotifm  of  James  II.  the  eloquence  of  Locke,* 
•nd  the  liberality  of  William  III.  convinced  the  parliament  of  the 
pro])riety  of  relaxing  from  the  rigor  of  the  ad  of  uniformity,  and  of 
excufing  from  punifhment  their  chriftian  brethren,  who  were  guilty- 
of  no  other  crime,  but  a  difference  of  fentiment  in  the  immaterial 
points  of  religion.  This  produced  the  before-mentioned  ftatute, 
which  is  called  the  ad  of  toleration.  It  was  very  natural,  that  the 
aflembly  of  Connedicut,  fhould  imitate  the  pradice  and  adopt  the 
improvements  of  the  mother  country,  and  this  undoubtedly  gav* 
birth  to  the  ftatute  of  toleration  paftcd  in  1 708,  In  favor  of  the  diA 
renters  in  this  country.      They  were  however,  ftill  fubjefted  to 

pay  to  the  maintenance  of  the  ftanding  miniftry.    This  ftatute 

anfwered  • 

m  Locke  oa  toltfstids* 
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^mSmertd  anodier  exceUent  porpoTe,  for  it  virtually  tho  not  ex- 
prdsly  itpcaled  the  law  againft  heretics,  which  might  then  hava 
been  confidercd  a  great  iiBpr^vemeoi  in  civil  policy.  Strange  that 
luankmd  fliouW  generally  derive  greater  benefit,  from  repealing 
laws,  than  coading  them  :  but  in  modem  times,  it  is  certainly  a, 
muh,  that  the  happinefs  of  the  people  has  been  more  augmen- 
ted by  the  repealing  of  laws  that  contravened  the  .public  good,  tha^ 
hy  any  new  regulations  that  have  been  devifed. 

In  the  year  i70«,  tfhe  general  affembly  cxprcfled  their  approba- 
tion of  the  confcffion  of  faith,  heads  of  agreement,  and  regulation 
rfthe  adminiftration  of  church  difciplinc,  agreed  upon  by  the  ec- 
defiaftical  fynod  held  at  Say-Brook,  and  ordained  that  all  the  chur- 
ches dms  united  in  doarinc,  worlliip  and  diTcipUne,  fhould  be  own-- 
ed  and  acknowledged  to  be  eftablifhed  by  law  ;  with  a  provifwn 
that  nothing  ihonldbc  conftrued  to  prevent  a  Society  or-a  church 
f^berly  diHenting  from  the  cftabliflicd  churches,  atri  albwcd  by 
law,  from  exercifing  worfhip,  amd  difcipHae,  in  their  own  way, 
according  to  their  confciences.     This  law,  is  the  foundation  of  all 
thcecclefiattical  conftitution  that  has  cxifted  in  this  Qate.  A  fed  of 
^hriftiaiw,  conformxiig  to  the  creed  and  church  government,  adopt- 
ed  by  the  fynod  of  Say-Brook,  was  ettabliflied.    At  this  time,  all 
the  people  whether  they  dlflentcd  or  not,  were  bound  by  law  to 
contribute  towards  the  Tupport  of  this  miniftry  :  but  thofe,  who 
conformed  to  the  ftatutc  of  toleration,  were  in  every  other  refped 
Independent  of  them. 

But  the  govermnent  notwithftanding  their  tolerant  principles, 
^ould  not  fuffer  anv  religious  aflcniblies,  unlefs  conformable  to  the 
cftabUOiment  or  the  ftatute  of  toleration.  In  the  year  1723,  they 
complain,  that  Tome  peffons  without  qualifying  thcmfelves  accord- 
inff  to  law,  for  the  enjoyment  of  liberty  of  confcience,  prefumed  to 
fonn  feparate  meetings  and  that  fome  adminiftered  the  facraments 
Vithout  ordination,  they  therefore  paflcd  a  law,  that  all  pcrfons 
who  negleacd  public  worttiip  in  feme  lawful  congregation,  and 
prefumed  to  meet  in  feparate  companies  in  private  houfes,  fhould 
be  pani&ed  with  a  fine  of  twenty  fhillings,  and  that  every  perfon 
«>t  being  a  lawful  or  ordained  minifter,  who  adminiftered  the  fa- 
•laments,  (hould  incur  a  penalty  of  twenty-  pouwls.    This  law  w** 


aft 

•^Vll 
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wdl  calculated  to  excite  tbrnult  aikd  pramote  diflentloii,  W  Wall 
jkceffsrj  to  preierve  the  eftablifbment.  When  a  governtiifciit  odcte 
makes  lin  encroachment  upon  the  natnMl  nglvta  oFthe  people  in 
one  reTpcft,  they  are  obliged  to  do  it  in  many  others,  for  tine  pnr- 
fi^fe  of fecaring  the  objed  in  contemplation. 

As  foon  as  the  principles  of  toleration  were  called  into  exei*clfe 
other  improvements  were  naturally  fuggefted  to  the  legiflature^ 
It  foon  was  difcovered  to  be  contrary  to  the  principtes  of  t^ligion> 
aswell  as  juftice,  that  a  fe&  of  chriftians  who  were  tolerated  and 
prote&ed  by  law  ihould  contribute  to  the  the  fiipport  of  the  mi. 
nlftry  of  another  it£t^  whofe  difference  of  opinion  prevented  them 
from  uniting  together  in  public  worihip.  In  I727»  the  profeflbra 
of  the  church  of  England,  made  application  to  the  afiembly,  dating 
that  they  were  under  obligations  to  fupport  public  worihip  aarord* 
ing  to  the  church  of  England,  that  diflenters  had  always  efieemed 
it  a  hardihip  in  England,  to  be  cofnpelled  to  contribute  to  tfaie 
£}pportof  that  church,  praying  that  they  might  be  exempted  from 
fuch  a  hardfliip.  This  application  was  powerfully  enforced  by  the 
confideration,  that  the  applicants  belonged^to  the  church,  which  was 
cftabliihed  and  proteded  by  that  government,  to  which  Connedi. 
cut  owed  allegiance  and  that  there  was  danger,  that  force  woold 
be  exerted  to  extort  the  privilege  dentanded,  in  ca(e  of  refufal..^ 
This  accidental  cirannftance,  produced  tUs  exemption,  at  a  much 
earlier  period,  than  it  would  have  happened,  if  the^ime  religious 
feci:  had  governed  in  England  and  Conuedlicut.  An  ad  was  paf- 
fcd,  direfting  that  the  money  colle^ed  of  epifcopalians,  by  taxes 
Ijiid  on  the  fociiies,  fbould  be  paid  to  the  epifcopal  minifters 
in  cafe  there  were  any  fettled  according  to  the  cannons  of  that 
churh  on  whom  fuch  perfons  attended,  and  if  the  money  fo  collcft- 
-ed  was  infufficicnt,  to  fupport  the  mimfter,  the  epifcopalians, 
mig^t  tax  themfelves  for  that  purpofe,  and  they  were  exempted 
from  paying  taxes  to  build  meeting  hou£cs. 

When  fear  and  policy  had  introduced  the  exemption  of  thcepif 
cApal  church,  from  contributing  to  the  fupport  of  the  cftablifhed 
order,  the  precedent  fanftioned  the  claims  of  every  other  denomi- 
nation of  diflenters.  In  1729,  the  fame  privilege  was  granted  to 
qoftkers,  upon  their  attending  the  worfliip  of  God,  infcmie  fodety, 

allowed 
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allowed  by  iJie(bKite  of  t6lfiration>  either  in  the  gpvcnuneot^  or  on 
die  borders  tfaereof>  if  fo  fituated  that  they  oouki  attend  therein  s 
and  pmdsciog  acertttc&te  that  they  had  joined^  and  beloiq^  to 
ibch  foclety.  In  the  iiunc  yeat  the  b^ptifts  on  petition  obtained 
the  £inie  privilege  and  exemption* 

At  this  period  the  doftrine,  that  uniformity  of  tellj^on  was  ncccf- 
iaiy  to  the  eziftence  of  chufrch  or  ftate  Mras  exploded^  and  one  of 
the  great  Fonrces  of  human  calamity  was  dried  up.  At  the  feme 
period  was  interlvoven  into  the  ecclefiaftical  conftitution^  the  prin<- 
ciple  that  the  legiilature  had  a  right  to  interfetie  and  difchatg^  dif^ 
lenurs'fretai  any  obligation  tb  maintain  theminSlefsoftheftanding 
diorcli.  Tbc  agreement  df  fettling  a  tiunifteir^  tho  binding  on  the 
focicty,  is  merely  a  corporate  or  political  trirvikdlion^  and  by  no 
means  involves  a  peribnal  oibligation  upon  the  honor  and  confd* 
ences  of  men,  like  a  private  contract,  becaufe  the  majority  gotemSy 
and  a  man  may  be  legally  fabjedbed  to  a  contraft  to  which  he  never 
aficnted.  The  law  was  paflfed  for  the  purpofe  of  promoting  the 
public  good^  aM  whenever  an  alteration  became  necelTary  for  the 
lame  parpofe^  there  muft  be  an  inherent  right  in  thft  legiflatnre,to 
make  the  alteration.  Tt  would  be  the  hlgheft  abfurdity  to  pretttnd 
that  when  the  legiflaturc  had  once  adopted  a  regulation,  they  could 
not  vary  it  according  to  the  varying  circnmftanccs  ctf  the  people. 
The  fettlement  of  minifters  is  merely  a  civil  regulation,  and  in  tliat 
|N)tnt  of  view  muft  be  always  under  the  power  and  controul  of  the 
le^fliture.  This  power  has  not  only  been  pofleiled,  but  has  in  fad 
always  been  exercifed  by  the  legiflaturc,  and  there  is  no  contrad  of 
fettlement^  with  any  minifter,  but  that  was  made  at  a  time,  when 
the  parties  concerned  knew  of  the  cxiftencc  of  fuch  a  power  :  In 
reiped  of  the  contrads  now  in  being,  the  exemption  of  difienters  can- 
not be  con&dered  as  an  ex  port  fado  law  ;  for  prior  to  the  exiftence 
of  any  contrad,  by  which  any  minifter  now  claims  his  falary,  the 
law  had  given  them  the  privilege  of  difcharging  thcmfclves  in  their 
individual  capacity.  Every  minifter  mttft  have  known  at  the  time  of 
his  fibttkment,  that  the  individuals  of  the  focicty,  have  a  power 
to  avoid  the  contrad,  as  it  refpeds  them  pcrfoually,  fo  that  while 
ihcy  have  a  challenge  upon  the  focicty,  as  a  political  body,  the  mem- 
ber* arc  exoiled  from  paying  in  their  private  capacity.    In  this 

manucr 
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manner  every  member,  by  lodging  a  certificate,  may  escnfehnnielF 
from  the  fupport  of  the  minifter,  and  withdraw  from  the  fociety  j 
by  which  the  fociety  undergoes  a  total  transformation,  and  a  new 
one  riles  cnrt  of  the  niias  of  the  old,  difcharged  from  the  contraft 
to  pay  the  (alary  of  the  minifter.  The  original  foctety  as  it  rcf* 
pedb  fchoplsj  concimies  in  exifience  ;  but  as  relative  to  the  fup. 
port  of  public  worfliip,  it  isdiflblved,  and  of  courfe  the  contra^ 
by  the  operation  of  a  law  in  being  when  it  was  entered  into  by 
the  miniAer  and  people,  is  annulled,  and  at  an  end.  The  late 
a&of  the  legiflature,  refpefting  diflenters,  cannot  be  laid  to  be 
ex  poft  fado  laws,  authorifing  a  breach  of  cootrad,  and  deftroying 
the  feith  of  government,  Tliey  arc  only  the  exercife  of  chat  power 
whkh  the  legiflature  has  always  exercifed  in  altering  and  explain* 
ing  the  mode  by  which  diflenters  may  attain  that  privilege,  which 
had  long  before  been  granted  to  them,  and  to  which  they  hav« 
been  forever  entitled  by  the  laws  of  nature,  and  the  principles  of 
juftice.  It  may  therefore  be  laid  down  as  a  poGtion  founded  in  truth^ 
that  the  power  of  exempting  by  an  aft  of  the  le«flatu]:e,  a  perfon 
that  becomes  a  diflenter,  from  a  coi^orate  contrad,  has  ever  been 
ai  part  of  the  ecclefiaftical  conftjtution,  and  that  the  right  of  indi- 
viduals to  this  exemption,  is  derived  from  that  eternal  bill  of  rights 
that  originated  from  the  fitnefs  of  things,  and  exifted prior  to^  and 
is  independent  of  all  human  regulations. 

But  themoft  glorious  improvement  in  the  ecclcfiallical  conftitoti 
on  was  rcfervcd  for  the  acra  of  the  American  revolution.  In  the 
revifion  of  the  laws  in  1784,  the  cftablifhment  of  the  chorch  difci' 
pline  and  government  agreed  upon  by  the  fynod  of  Say-Brook  was 
omitted,  and  liberty  of  confcience  granted  to  chriftians  of  every 
denomination.  Tho  perhaps  the  legiflature  had  it  not  in  contem- 
plation, yet  here  is  a  complcat  renunciation  of  the  deftrine,  that 
an  ecclefiaftical  eftablifliment  is  neceflary  to  the  fupport  of  civil  go* 
vernment.  Nofeft  is  inverted  with  privileges  fuperior  to  another. 
No  creed  is  cftablifhed,  and  no  teft  aft  excludes  any  perfon  from 
holding  any  offices  in  government.  The  leading  principle  of  the 
conftitution  is  founded  on  the  acknowledged  truth,  tliat  the  fublime 
morality  of  the  chriftian  religion,  is  calculated  to  make  men  good 

citizens,  and  that  the  beneficial  effeds  of  it  will  be  moil  Apparenisi 

where 
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^vberc  it  is  leaft  ihackled  v^ith  human  laws.  The  regulations  there- 
fore grant  to  every  perfon,  the  fall  liberty  to  adopt  fu«h  creed  a9 
he  pJeaieSy  and  (ecure  to  every  dcDominationy  the  power^  and  pri- 
vilege ofworihipping  according  to  tlie  dictates  of  tlieir  consciences. 
Thus  we  derive  from  the  voluntary  profclfion  of  religion,  all  the 
betiefitofan  ecclefiaflicaleilablininient,  without  the  inconveniencie%. 
Such  is  the  hiftory  of  the  progrefe  and  gradual  improvement  of 
oar  cccleHaftical  conditmion.  A  coucife  view  of  the  prefent  ftate  of 
it,  will  clofe  this  fubjedt. 

■  The  (late  is  divided  into  certain  didrids,  called  focieties,  which 
have  the  power  of  aflembling,  of  holding  annual  meetings,  of  ap^ 
pointing  a  clerk,  trealurer  and  committee,  of  laying  taxes^  and 
appointing  a  collector  to  collect  tliem.  The  major  part  of  the 
inhabitants  of  a  Ibcicty  have  power  to  call  and  fettle  a  mioifter, 
and  make  agreements  with  him  refpedling  his  falary,  which  (haU 
be  binding  on  the  whole,  and  their  fucceflors.  They  are  to  hy 
taxes  annually  for  the  fiipport  of  the  gofpel  roiniftry,  and  can  ap- 
point colledors,  and  enforce  the  coUetElion.  If  the  allowance  for 
the  maintenance  of  a  minifter,  be  too  {canty,  on  application,  the 
general  aflembly  may  grant  relief,  and  where  the  preaching  of  the 
golpel  is  negle^led  for  a  year  or  years,  the  general  adembly  may 
grant  a  tax,  and  when  colle<fled,  the  county  court  may  difpofe  of 
it  for  the  ufe  of  the  miniftry  in  the  focicty.  Such  are  the  powers 
vefted  in  the  located  focicties.  o  To  prevent  them  from  tyranni* 
zing  over  the  confciences  or  the  property  of  any  of  the  people, 
the  law  has  provided  that  every  denomination  of  chriftians,  who 
differ  from  the  worfhip  and  minidry  adopted  by  the  major  part  o^ 
the  inhabitants  of  the  located  focieties,  may  form  therofelves  into 
diftind  churches  or  congregations  for  public  worfhip,  in  fuch 
manner  as  they  may  jud^e  proper,  and  that  all  perfons  who  at- 
tend fuch  churches  or  congregations  may  give  under  tlieir  hand, 
a  certificate  of  their  dident,  and  lodge  the  fame  with  the  clerk  o( 
the  located  focieties,  and  become  wholly  independent  of  them,  and 
are  to  all  intents  and  purpofes,  legal  corporations — for  the  law 
provtdeSy  that  al^  fuch  churches  and  congregations  which  have 
orihall  form  themfelves  as  aforefaid,  and  who  (hvU  maintain  and 

attend  public  worlbip  by  themfelves,  (hall  have  liberty  and  autho- 

•     rity    . 
•  $tavii«>  ^i|-        •Ibid,  ^xftii 
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rity  to  exercUe  the  fame  pcfwcrs,  for  nainuiniiig  and  fupporting  tlieir 
Tefpedive  minifters^  and  for  building  and  repairing  meeting  honiet 
fiir  the  public  worihip  of  God,  as  tfae  other  focietiea^  and  maj  ia 
die  fame  manner  commence  and  hold  their  meeting,  and  traniaft 
their  affairs. 

This  is  levelling  all  diftin&ions  and  placing  every  denominatioa 
of  chriftlans  equally  under  the  prote^ion  of  the  iaw.f  indeed  the 
people  are  left  to  their  own  freedom,  in  the  choice  of  their  creed,  and 
m  ode  of  worfhip.  The  major  part  of  the  inhabitants  of  the  located 
(bcieties,  poffefs  the  fame  privilege.  Before  the  revifion  of  the 
laws  in  1 784,  while  the  church  difcipUne  adopted  by  tfae  fy  nod  of  Say- 
Brook,  was  in  force,  they  were  legally  compellable  to  fnpport  thf 
gofpel.  In  that  manner  :  and  fince  that  time,  they  have  by  com- 
mon confent  recognized  the  authority  of  that  fynod,  and  made 
their  ads  the  baGs  of  ecdeiiaftical  government  ;  but  as  this  has  no 
legal  force,  they  may  adopt  or  refiiie  it  as  they  pleafe  ;  and  may 
form  any  other  rules  of  difcipline,  according  to  their  own  fenti- 
ments.  In  confequence  of  this  a  perpetual  variation  of  religioii 
may  take  place^  without  any  interruption  from  civil  regulations, 

and 

f  I  have  ▼entnred  to  fay  that  all  «lenoininatioos  of  ctiriftians  are  placed 
mi  a  fdotiog  by  law,  becaufe  Iconfider  they  arc  (n  ifi  tSirQ^  cho  »  little  dit- 
ttnflion  is  kept  up,  between  the  located  and  diilenting  focietiea.  The  loca- 
ted (bcieties  have  a  right  to  tax  alt  within  their  limitsy  who  ""do  not  lodge  certi« 
ficatet  agreeable  to  Uw.  The  lodging  of  certificates  by  the  diflcnters,  haa 
becndceoned  by  fome  a  mark  of  degradation,  but  this  idea  may  be  remoTcdl 
when  it  is  eonndered  that  it  is  not  an  aA  acknowledging  any  Ibperiority  im 
the  located  focieties,  it  is  nothing  more  thap  ao  wCt  in  the  diflenur,  to  in* 
iorm  the  located  fociety,  that  he  does  not  belong  to  them.  It  is  &n*y  a  legal 
mode  of  evidence  to  afcertain  to  what  fociety  the  people  belong-  It  is  t 
part  of  the  zCtt  neceflary  to  be  done,  to  conOiiutea  new  ibciety  ;  and  when  a 
nnmber  of  perfons,  who  diflent  from  the  located  fociety,  have  entered  into  a 
motaal  agreemeoty  eflabliflied  public  worftiipy  and  lodged  their  certificates, 
they  are  during  the  continuance  thereof,  a  compleat,  legal,  corporation,  and 
are  precifely  on  the  fame  bafis  with  all  other  Societies,  without  being  actena* 
ble  ro  them  in  any  rcfpeO.  As  the  located  focieties  were  6rft  efUbliOicd,  and 
are  the  mo(l  numerous,  ir  was  reaf'jnable  that  diflenters  irho  formed  new  foci* 
aties,  flioold  lodge  certificaies  with  tbem. 

^Another  difTcrence  Is,  that  where  a  pcrfon  attends  on  pnMie  worfhip  in  «• 
religious  fijciety,  he  (ball  he  taxed  in  the  located  foctcties.  Such  perfon  ought 
to  be  taxed  fome  where,  and  ar»  didenttrs,  can  hafc  no  claim  upon  perfona, 
who  do  not  j'tin  them,  there  is  noinjuftice  done  them,  by  permitting  perfons 
prho  belong  no  where  to  be  taxed  where  it  will  be  moft  convenient  :  for  it 
would  be  dtffinilt  for  dlffenters  to  adopt  a  rootle  to  afcortaln  fuch  perfooSy 
white  tlifr  located  ibcif  titsi  can  doit  with  the  ot  mod  facUUy-   -        > 

W>en  1  a(e  the  word  didenteri,  it  is  only  for  the  f«ke  of  diftii*Aion,  for  I 
eonfider  the  inhabitants  of  the  located  focieiiffi»  to  be  as  mncb  dl&ateii  fiofla 
ethcc  igciciie^  m  I  do  them  Crom  the  located  fociccicfc 
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Ml4  chnftianky  in  every  pofliblc  fhapc,  is  fo  ftr  countenanced'  as 
to  gh-e  theprofeflbrs  an  undifhirbcd  enjoyment  of  ihcir  own  opi-'. 
nions.    It  is  very  poffible,  that  the  fefl  irt  the  located  focicties, 
^rbich  have  confidered  themfeives  eftabUihed^  may  ceafe  to  be  tha- 
tsBJar  part,  and  become  the  tninor^  and  be  obliged  to  give  certifi- 
cates  to  than  whom  they  now  call  dl&utera.    This  opens  tho 
dbor  for  the  progreflive  improvement  of  religion  nnfliackled  by  hu* 
man  lawi.  Many  of  the  abfurd  and  irrational  do^rihes  which  have- 
fb  long-dlsfigared  and  disrated  chriftianiiy^  arc  already  exploded, 
and  there  is  a  prolpcd  that  many  more  will  Toon  meet  with  the 
fkmt  fete.     Mankind  arc  rejcfting-thofe  falfe  appendages  of  reli- 
^o!>)  which  have  fo  lotig  impofed  upon  them  penances  and  re* ' 
firahitSy  that  bare  only  contributed  to encreafe  their  wretcliednefs 
fioid  mifery.    They  beg^n  to  entertain  an  idea,  that  religion  wa*' 
not  indicated  for  the  purpofe  of  rendering  them  miferahle,  but  hap*  ^ 
pjr^  and  ihadi  tl»e  innocent  enjoyments  of  life,  are  not  repugnanC' 
to  tl*  Will  of  a  benevolent  God,.   They  believe  there  is  more  me- 
rit in  a£ting  right,  than  in  thinking  right  ;  and  that  the  condition 
of  men  in  a  futore  (late,  will  not  be  dependent  on  the  fpecnlatir^* 
opinions,  they  may  have  adopted  in  tlie  prelent. 

It  is  a  pleafing  confideration,  that  pure  religion  and  moral  vir- 
tue, have  augmented  in  proportion  to  the  progrefs  of  liberality  of 
feotiment,  and'that  every  relaxation  of  the  feverity  of  the  eccle- 
fiaftical  eflabliftment,  has  contributed  to  the  ftability  of  govern- 
meni,  and  the  happine(s  of  the  people,  There  are  liiatry  who  hav- 
ing in  early  youth,  imbibed  the  feHe  principle  that  gcnernnicnc 
catitiot«xift  without  a  civil  eftabllfhment  of  religion,  are  now  un- 
willing to  refcind  it :  but  a  contemplation  of  this  fubjc^t,  miift  ftir- 
tuih  the  cleared  demonftration.  It  will  be  found  in  all  coun- 
tries that  ecclefiaftical  eftablifhments  have  fubjeftcd  mankind  to  a 
defpotifin  that  has  largely  contributed  to  their  diflrefs,  and  thaC  N 

human  happineis  has  been  proportioned  to  religious  lijicrty.  In 
this  ftate,  lince  therejcdiionof  our  ecdcfiaftical  tflablifhmcnt,  re- 
ligion has  become  more  flourifliiog,  government  more  energetic, 
and  the  people  more  peaceable.  Thefe  confiderations  mull  dc- 
monllrate  the  important  truth,  that  a  religious  eftubllfliniciit  ii 
not  nccellary  to  the  fupport  of  civil  government,  and  thatrcligioii 
left  to  itlelf^  will  produce  the  happied  injauenee  on  civil  focicly. 

Vol.  I.  *  U  A 
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A  ^uefiion  of  importance  has  been  fre(|ueQtly  agitated  with  reC^ 
pc&  to  the  right  of  government,  to  interfere  in  the  concerns  of 
religion.  I  am  dearly  of  opinion  that  no  legiflature  has  a  right  to 
prefcribe  the  ccremoBies^  the  creed  or  the  difcipliBe  of  a  church  :  bar 
that  where  the  people  in  graerd  acknowledge  the  tmlh  of  a  partt- 
cularreligiAn,  and  the  duty  of  public  worlhip^  the  legiflature  may 
fiep  in  to  their  aid,  and  enad  laws  that  are  neceflary  to  enable 
them  to  fiipport  public  worfliip  in  a  manner  agreeable  to  their 
confciences.  In  this  ftate,  the  people  in  general  recognize  the 
troth  of  the  dirifiian  religion^  and  the  duty  of  public  worihjp. 
The  kgiflatnre  withoot  eftabliAiiog  any  reHgiony  has  confidered 
Chriftianity  to  be  the  religion  of  the  people,  and  has  ena^d  laws^ 
to  authoriie  the  people  to  maintain  public  worflifp,  in  the  manner 
.which  ^ey  deem  proper.  No  mode  of  worfliip  is  preicribedy  no 
'cneed  is  eftaUiflwd,  no  church  difcipline  enforced.  In  pcmit  of 
principle  there  is  no  coercion-.  In  point  of  fhppert  fliere  is  bo 
compuliion,  only  in  (uch  manner  as  by  their  own  a6ts^  all  have 
acknowledged  to  be  right,  and  to  which  they  have  agreed  to  fub* 
mit.  A  Jew,  a  Mehoraetan,  or  ar  Bramin,  may  prafticc  all  the 
rites  and  ceremonies  of  their  reirgioo,  without  interruption,  or 
danger  of -incurring  any  pmiflimont.  A  fair  ^onftra^Uon  of  the 
law  will  give  to  every  feribirthsc  religious  liberty,  which  leaves . 
no  ground  for  complaint  or  dSatasfadion.  Every  chriftian  may- 
believe,  worfliip,  and  fupport  in  fooh  manner  as  he  tliinks  right,  and 
if  he  does  not  feel  diQK>{bd  to  join  public  worfliip,  he  may  flay  at 
home  and  believo  as  he  pleafrs,  without  any  inconvenience,  but 
the  payment  of  his  tax  to  (bpport  public  worfhip  in  the  located 
ibciety  where  he  lives*. 

The  only  ground  of  di(pute  between  different  denominations.  In 
wM  regard  to  the  conftruAion  of  the  ftatutc,  fecuring  the  righ's  uf 
confcience.  Ho]:etofore,  difleiuers^  as  it  was  always  in  the  power 
of  the  inhabitants  of  tiie  located  focieties,  to  try  the  legality  of 
their  Certificates  of  diflent,  have  been  fubjeded  to  hard  and  rigour- 
euStttage.  Courts  and  juries  have  ufually  been  compoled  of  what 
was  confidered  the  (landing  church,  and  they  have  freqpenily  prac- 
tUed  fiichr  quibbles  and  iinefle  witkrefped  to  the  forms  of  certifi- 
cates 


OF  seaETIES  AND  THEIR  OFFICERS.  14:^ 

^ates,  and  the  natiire(of  difJentiag  congregations^  as  to  defeat  the 
benevolent  intentions  of  the  4»v.  Sach  an  illiberal  prejudice  is 
manlfeftl^  repugnant  to  the  genuine  fpirit  of  chridianity.  Chrifti« 
an.s  ooght  to  attend  to  two  coniiderations,  which  are  of  great  im- 
portance as  relative  to  the  peace  of  focicty.  In  all  inftances  where 
a  diflenter  claims  to  be  exempted  from  paying  taxes  to  the  fup- 
portof  the  miniftryin  the  located  focictes^  by  virtue  of  the  fta- 
tute,  and  the  queftion  b  brought  to  trial  before  a  court  of  law,  the 
triers  ihoald  be  extremely  careful  to  ftrip  themfelvcs  of  all  that 
prejudice  which  diflTerent  feds  are  too  apt  to  feel  towards  eacli 
other^  they  fhoqla  judge  upon  the  mod  enlarged  principles  of  clia- 
rity,  and  give  the  law  the  moft  candid  and  liberal  conftruftion. 
For  nothing  b  more  difgraceful,  than  for  one  TciSl  to  draw  the  fup- 
port  of  its  miiiifty  from  another.  The  very  Semblance  of  perfecu- 
ti«Q  ihould  be  avoided. 

On  the  other  hand,  chriftians  ought  not  to  feparate  from  each 
other  on  flight  groands.  There  can  be  no  impropriety  in  their 
uniting  together  in  the  public  worfliip  and  adoration  of  the  com- 
mon Father  of  all  men,  tho  they  fhould  entertain  a  great  diverlity 
'of  religious  fentiments.  There  can  be  no  neceflify,  that  all  the 
members  of  the  congregation  fliould  believe  alike  to  render  -wor- 
ihipfiiicere.  Each  will  believe  and  worfhipfor  himfelf,and  their 
union  in  the  a6l  of  devotion  will  be  acceptable  to  God,  tho  there  be 
OS  many  different  opinions  as  there  are  members  ef  the  congrega- 
tion. For  near  eighteen  centuries,  the  different  feels  of  chriftian« 
have  been  quarrding  -with  each  otlier,  re{pe£ling  a  religion  which 
receounends,  brotherly  love,  as  the  modeffential  duty.  It  b  time 
that  they  began  to  praftice  the  religion  they  profds.  They  ought 
to  know,  that  no  one  •can  have  any  occafum  to  quarrel  about  it, 
becaufe  every  one  has  a  right  co  think  as  he  pleafes.  May  we  not 
hope,  that  the  period  is  not  far  diftant,  when  mankind  will  have 
faaSc  enough  to  difcem  the  extreme  folly  of  a  religious  quarrel. 
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.Chapter     Ejghtjh. 
OF  SCHOOLS. 

v-/UR  law  has  cftabJiOied  very  plain,  but  cfFedual  regulations  for 
I  the  keeping  of  fchools.  In  every  town,  where  there  is  but  one  cccle- 

[  fiaftical  focicty,  wherein  are  feventy  families,  or  more,  and  in  ^ v- 

I  cry  eccJefiafticalibciety  (where  there  are  more  than  one  in  a  town,) 

I  containing  feventy  families  or  more,  there  fhall  be  conflantly 

I  kept  and  maintained,  one  good  and  fufficient  fchool,  for  teaching 

and  inftruding  youth  to  read  and  write,  by  a  matter  well  qnalifi- 
'  ed  for  that  purpofe  :  and  where  the  number  of  families  is  Icfe  than 

feventy,  a  fchool  fliall  be  kept  half  the  year,  and  in  every  county 
t  town,  there  (hall  be  conflantly  maintained  a  grammar  fchool,  kept 

by  a  fuitable  matter,  acquainted  with  the  learned  languages. 

But  fach  is  the  extent  of  towns  and  focieties,  that  tiiefe  reguluU- 
I  tions  could  havej>rocuced  but  little  eifed  in  the  general  ditfulion 

I  of  learning.     In  conlcquence  of  this,  another  regulation  was  adop- 

!  ted,  which  is  calculated  to  furnilli  the  means  of  education,  to  all 

'  Ihe  children  in  the  ftate.     Every  town  which  contains  only  one  fo- 

cicty, and  every  fociety  where  there  are  more  than  one  in  a  town, 
have  the  power  in  legal  meeting,  to  divide  themfelves  into  pro- 
per and  neceliary  diftricls,  for  keeping  their  fchools,  and  to  alter 
and  regulate  the  fame  from  time  to  time,  as  tliey  fhall  have  occa- 
fion  :  in  virtue  of  this  law,  every  town  and  fociety,  have  been 
divided  into  dilViccs  of  fuch  convenient  and  fuitable  extent,  tiiat 
all  the  ciiiJdren  within  the  fame,  can  daily  attend  on  fchools.  The 
law  alfo  provides  that  every  fach  town  and  fociety,  at  their  annu- 
al meetings,  may  appoint  conmiittees,  whofe  fpecial  duty  fliall  be 
to  fee  that  fchools  are  kept  ;  and  the  praftice  has  been  every  year, 
to  appoint  fame  perfon  in  every  dittricl,  to  be  a  committee,  who  is 
refpondble  that  a  fchool  Hiall  be  kept  in  the  dittri^,  and  who  has 
power  to  procure  a  matter  for  that  purpofe.  He  ufually  aflcmbles 
tlie  members  of  the  diAricl:,  to  take  their  \'oicc  and  dire6bion  in 
ilie  contract  with  the  fchool-mafter,  and  any  other  provifion  that 
is  wcceflary  to  be  made,  for  the  fupport  of  the  fchool.  In  all 
thefedifbrids,  fciiools  aie  commonly  kept,  from  three  to  fix  months 
in  a  }ear,  but  in  all  the  principal  towns^  fchools  are  conflantly 
kept.  As 
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p  Asdifltltfls  are  conCdered  to  be  the  pnocipal  •organ  through 
-which  fchools  are  edabliihed  and  kept^  additional  power  has  lately 
been  conferred  upon  them  by  ftatute,  by  which  they  are  better 
qualiiicd  to  anfwer  the  dcfign  of  their  inftituiion.     The  members 
of  the  ieveral  fchool  diftrids  qualified  to  vote  in  ffJciety  meetingi, 
have  power  and  authority  to  levy  a  tax  upon  the  polls  and  rale-      v  ' 
able  edate  of  the  inhabitants,  to  build  and  repair  fchool  honics  in    .    ; 
fiich  diftrids  ;    and  to  appoint  coUecElors,  who  fhall  have  thefantft  • 
power  to  collcdl  fiich  taxes,  as  fociety  collcclors,  and  to  chufc  clerks      '  ? 
in  fiich  diftrict,   who  fhall  be  fwom  to  make  tiHjc  entries,  and        » 
give  true  copier,  of  all  their  vx>tes  and  proceedings.     For  this  par- 
pole  the  (chool  committee  within  each  diftridt  or  iuch  perfbn  as  h€ 
fhall  appoint,  fhall  duly  warn  the  inhabitants  in  the  diilri^t,  wh© 
arc  liable  by  law  to  pay  ratc"^  and  who  are  qualified   as  aforeiatd 
to  vote,  to  meet  at  fbme  convenient  place  in  die  diftricl,  at  lea  ft 
three  days  inclufive,  before  any  tax  fhould  be  laid.     Two  thirds 
of  the  members  qualified  as  aforefaid,  and  prefent,  muft  concur  in  a 
vov^y  laying  a  tax,  and  fixing  the  place  where  a  fchool  houfe  fhall 
be  erected. 

But  it  woold  ha^  been  vain,  to  have  pafled  laws  requiring 
febools  to  be  kept,  if  means  had  not  been  provided  co  defray  the 
expenfe.  For  this  purpofe,  the  legiflature  have  adopted  the  cheap- 
efl  and  mofl  effe^flual  expedient.  Tl>e  treafurcr  of  tlic  ftate  is  di* 
felled,  annually  to  deliver  and  pay  the  fimi  of  forty  fhillings  law. 
fill  money,  for  every  thoufand  pounds  in  the  lifts  of  each  town,  and 
proportionably  for  leiicr  fums,  out  of  the  taxes  annually  collected 
firom  each  town  for  the  fupport  of  civil  government,  to  the  fchool 
eomniittees  in  the  refpecdvc  towns  and  focieties,  and  for  want  of 
fecfa  committees,  to  the  feledmcn  of  each  town  :  which  money  fo 
received,  is  to  be  diftributed  among  all  the  focieties,  for  the  be- 
nefit of  fchools  in  proportion  to  their  lift^,  and  from  them  fuch 
money  is  to  be  difiributed  among  all  the  fchrol  diftrids  in  propor- 
tion to  their  llfls,  upon  tliis  condition,  that  the  fociety  committee 
or  fcledmen  maft  deliver  certificates,  that  fchools  have  been  kept, 
tl»c  preceeding  year,  in  the  tcwns  or  focieties,  for  whofc  ufc  they 
apply  for  the  money  according  to  law.     In  this  way,  the  money 
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18  colleflcd  with  the  public  tax,  but  is  payable  only  on  con  JitiOtt, 
that  the  law  is  complied  wiih. 

The  legiflature  alfo  have  difpofed  of  the  avails  arifin^r  from 
the  fale  of  lands  in  the  ftate,  and  from  cxcifc,  to  certain  towns 
and  focieties  to  be  kept  as  a  permanent  fund,  and  the  annual  intcr- 
cft  thereof  to  apply  to  the  ufc  of  fchools  in  fiich  towns  or  focieties, 
and  to  be  divided  among  the  diftrids  in  proportion  to  their  lift, 
and  to  be  forfeited  on  mifapplication,  to  the  ftate  treafury.  In 
many  places,  private  donations  and  grants  have  been  made  for 
the  fame  purpo£b.  In  cafe  the  foregoing  provifion  fhall  be  infuffi- 
cient,  then  one  half  the  expcnfe  is  to  be  paid  by  the  inhabitant  j{ 
of  the  town  orfociety,  and  the  other  half  by  the  parents  and  maft- 
ers  of  the  children  that  go  to  fchool  :  unkfs;  fuch  town  or  fociety 
oiherwife  agree,  which  they  have  power  to  do  ;  and  the  law 
gives  them  full  power  to  grant  and  levy  taxes  for  the  fupport  of 
fchools  and  to  appoint  colleftors,  to  colled  the  fame  :  and  what- 
ever they  fiiall  agree  upon  for  the  fupport  and  encouragement  of 
fchools,  fliall  be  binding  on  the  whole.  In  confequence  of  this 
law,  the  general  pradlicc  is,  in  each  town  confifting  of  one  fociety, 
and  in  each  fociety,  where  there  is  more  than  one  in  a  town,  to 
lay  an  annual  tax  for  the  fupport  of  fchools,  to  a  certain  amount 
on  the  polls  and  rateable  eftate,  and  appoint  the  fchool  committee 
ill  each  diftridl:  the  collegers,  by  which  method,  a  fufEcient  fum 
may  be  at  all  times  raifcd  to  fupport  fchools  :  and  tlie  perfons  who 
are  to  take  the  immediate  benefit  of  it,  have  the  power  to  grant 
the  taxes. 

The  fcledmcn  of  the  town  where  there  is  but  one  fociety,  and 
the  committee  of  each  fociety,  where  there  are  more  than  one  in»a 
town,  have  the  charge  of  all  fchool  fund:?,  whether  confiRing  o^ 
money,  or  lands,  and  have  power  to  let  out  money  at  intereft,  and 
leafe  lands  and  do  all  ncceflary  afts  for  the  prefervaiion  and  man- 
agement of  fuch  funtls  :  excepting  where  the  grantors,  or  general 
aficmbly  in  certain  cafes  have  committed  the  care  offuch  eftate,  to 
particular  perfons,  with  direftion  for  a  continual  fucceftion. 

The  civil  authority  and  felc^lmen  In  each,  towa^  ar«  appointed 

vilitors 
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vifitors  of  fciioals,  with  power  to  vlfit  and  inQ)e<ft  the  (late  of. 
fchools  m  their  towns^  from  time  to  time,  and  particularly  once 
each  quarter  of  a  year^  and  to  enquire  concerning  the  time  tliey 
arekeptythequaliiicationsof  themafter,  and  the  proficiency  of  the 
icholars^  and  to  give  all  nec^ilary  direclious  to  render  them  moll . 
ifefiil  for  the  encreafe  of  knoNvledge^  Religion,  and  good  manners. 
If  they  difcover  fuch  diforders,  or  mifapplication  of  public  monies 
allowed  for  the  fupport  of  fchools^  as  will  probably  defeat  the  good 
eod  propofed^  they  are  to  lay  the  lame  before  the  allembly,  that 
proper  orders  therein  may  be  given. 

Since  writing  the  foregoing,  the  legiflatare  in  May  1 7^5,  pa/led 
an  ad,  appropriating  the  intereft  ariiiog  on  the  principal  fum  that 
(hould  be  obtained  by  the  fale  of  the  lands  belonging  to  this  (late 
weft  of  Penni^'lvania^  to  the  ufe  and  fupport  of  ichools^  with  the 
privilege  to  every  ccclefiaftical  fociety,  with  the  concurrence  of  two 
thirds  of  the  inhabitants,  to  petition  to  the  legiflaturc,  for  the  appli* 
cation  of  their  proportion,  to  the  fupport  of  the  gofpcl  minidry  ; 
which  the  legiilature  have  rclervcd  to  themfelvcs  the  power  to  grant 
daring pleafure.  No  country  can  boaflofa  more  liberal  and  noble 
eftabliihment  for  the  fupport  of  fchools  of  inilruclion,  and  millions 
yetonborn^  willblels  the  extcndve  and  patriotic  views  of  the  au- 
thoR  of  this  goodly   work. 

Id  the  courfe  of  thefe  enquiries,  we  have  treated  of  towns,  foci- 
tties  and  ichools.  The  peculiarity  and  importance  of  thcfc  iuQltu- 
tioas^  require  a  more  minute  difcuilion: 

Towns  in  their  prefcntform,  area  corporation  which  originated 
in  the  ftatc  of  Maflachufctts,  and  are  coeval  with  the  fettlemcnt  of 
the  country.  Tlio  it  be  unqucftionably  a  faft,  that  our  aiiceftors 
Iwrrowed  the  name  of  towns  from  the  country  that  gave  them  birth, 
yet  fo  diflfcrcnt  are  the  powers  and  pri\  ilcges  that  are  vcftcd  in 
fuch  corporations  here  from  what  they  had  iri  England,  and  To  lit- 
tle is  the  rcfemblance  between  the  inllitutions,  that  our  towns  ought 
to  be  confidcred  as  an  original  difcovcry  in  civil  policy.  At  the 
firft  fettlcment  of  an  uncultivated  country,  it  was  natural  to  lay  k 
outinfinall  towns,  for  thepurpofe  of  accommodating  the  adventu- 
rers who    commenced   the  fettlcuient   in  fmall  paitles.      Wlu-n 

towns 
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towns  were  thus  inftitiited,  it  was  nfttural  to  vcft-  tliemwilfa  alltfM 
powrrs  ncceffary  ,to  manage  tlieir  internal  concerns,  and  for  theif 
mumal  protcftjonand  defence.  It  is  beyond  a  doubt  that  thepc-- 
culiar  fituation  of  the  firft  fcrtlers  of  this  country,  led  to  tkedif-* 
covery  and  eftablifhment  of  towns.  The  fame  principles  itfdaced' 
the  firft  fettiers  in  thh  ftatc,  to  adopt  the  fame  inftitution.  They 
therefore  divided  the  country  into  towns  of  fuitable  extent,  t& 
accommodate  the  meeting  of  the  inhabitants  for  civil  purpofen 
However  unimportant  this  practice  may  apjicar  to  the  careleft  ob- 
fer\er^  yet  an  attentive  examinarion  of  it  will  convince  every  bod}',* 
that  it  is  the  introdu&ion  of  a  principle,  which,  if  carried  to  it5 
full  extent,  may  produce  the  mofi  beneficial  cSe&s  in  a  republicaa 
government. 

Towns  are  probably  the  moft  genuine  democratic  corporations^ 
that  are  to  be  found  in  any  country.  The  people  have  a  right  ta 
aflenible  perfonally ;  they  have  when  aflembled,  the  power  to  ap- 
point certain  ofncers,  and  to  pafs  certain  laws  for  their  internal  re- 
gulation. Tlie  power  delegated  to  towns  is  reftridled  to  fuch  nar- 
row limits,  that  they  cannot  encroach  upon  the  government.  They 
are  only  authorized,  and  enabled  to  do  certain  a£ls,  refpcclingf 
their  own  immediate  and  local  concerns,  which  could  not  conveni- 
ently be  done  by  the  (late  legiflature.  Here  then  by  the  inftrumcn-* 
tality  of  towns,  the  influence  of  gevernment  may  be  extended  to  tb« 
mlnuteft  intereft  of  mankind,  tlie  moftperfeA  order  and  regakrity 
be  eftabliflied  in  every  part  of  the  commttnity,and  the  whole  ftneogch 
of  the  people  be  called  into  aftion,  with  the  greateft  facility. 
Thefe  popular  privileges  have  a  powerful  cffe<^  upon  the  perfonal. 
character.  Every  inhabitant  of  a  town,  in  virtue  of  his  corporate 
rights,  feels  that  he  is  of  confiderablc  confequence  among  his  fel- 
low citizens.  Ke  does  not  feel  himfelf  degraded  to  the  low  rank  of 
a  Have,  who  has  nothing  to  do,  but  to  obey  ;  but  from  the  ihare, 
which  he  has  in  the  government,  he  is  conftious  of  the  dignity  of  a 
freeman,  and  has  a  perfonal  pride  and  intereft,  in  the  fupport  of  a  go- 
vernment in  which  he  is  eniiilcd  to  fo  much  coniideration  and  rcfpefl-. 
The  fliarc  which  he  has  in  the  adminiftration  of  the  affairs  of  a 
town,  teaches  him  the  duty,  and  the  necefllry  of  obedience  to  law,. 

and 
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snd  &berdhuttion  in  citil  fociety .  The  obfervation  of  the  neceffit  j 
•forderandregQlarity^to  preierve  the  tranquility  ofatown^  con* 
▼inccs  him  of  their  aeccffity  in  govemment.  Such  ideas  grow  fa- 
Biiiiar  and  habitual.  He  becomes  accuftomed  to  tiiink,  refieifl^  an4 
jadge  npoo  foch  oicful  topics  with  candour  and  corredlnefs.  The 
courfe  of  his  praAiceand  the  train  of  his  fentiments,  lead  him  to  b^ 
a  quiet  citizen  and  a  good  man,  and  prepare  and  qualify  him  to  att 
m  able  part,  in  the  higher  offices  of  government.  The  frequent 
meetings  of  the  inhabitants  of  towns  for  fuch  important  purpofes^ 
ipve  tbem  opportunities  of  cultivating  an  acquaintance  with  each 
other,  and  have  a  powerful  tendency  to  improve  their  fentiments^ 
and  civilize  tlieir  manners.  They  contrad  a  mutual  friendfliip, 
and  becoiiie  nnired  like  a  band  of  brothers.  Their  perfonal  refpei^, 
and  efteem^  will  prevent  thofe  qoarrcls  and  contentions,  which  too 
often  mark  the  meeting  of  ftrangers,  or  people  that  colledh  from 
large  didrids. 

But  the  fmgular  advantages  of  this  inftitntion  are  difplayed 
in  the  mod  conrpicuous  manner^  Li  the  eledion  of  public  officers. 
The  moderate  fize  of  the  towns,  renders  the  affembling  of  the  free- 
men convenient,  and  the  foiallnefs  of  ihclr  number,  permits  a 
perfonal  acquaintance  with  ench  other.  Tliis  prevents  them  from 
being  the  dupes  of  parly  and  fadion.  In  the  choice  of  the  repre- 
fentativesof  the  ftate  legiflaturc,  they  are  too  well  acquainted  with 
the  perlbnal  charafter  of  every  freemen  to  be  deceived,  and  im- 
pofed  upon.  In  the  choice  of  officers,  who  are  eleded  by  tlie 
whole  ftate,  the  great  number  of  towns^  prevents  the  pradicabi. 
Iity  of  extending  the  arts  of  intrigue  efiPedually  through  the  ftate. 
^n  artRil  man,  may  influence  a  few  towns,  but  it  rarely  happens 
that  the  whole  ftate  is  operated  upon  by  fuch  influence.  We  ne- 
ver hear  of  quarrels,  tumults,  and  riots,  at  eledlions  :  they  are  ge- 
nerally conduced  with  good  order  and  propriety.  But  wl:rra 
people  aflemble  from  a  large  diftrid,  the  remote  parts  miift  be 
firangers  to  each  other,  will  be  aduated  by  diflFcrent  intcrcft,  and 
win  have  their  local  friends  to  fupport.  This  naturally  leads  to 
diforder  and  violence,  and  the  fcene  will  be  gieaily  htigl.iencd  by 
the  numerous  concourfe  of  eledors.  Hence  in  feme  ccunirics, 
the  fcveral  candidates,  by   e\ery  airt  of  intrigue,  and  briber)^  lc- 
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tempt  to  obtain  rotes.    Having  canvafied  the  difinft,  to  ttnOkcr 
known  their  wiihes,  having  folicitedthe  affiftance  and  patronage 
oftfaeir  friends,  and  having  induced  the  elc£kor9  to  attend,  by  a 
£beral  diftribution  of  the  juice  of  the  grape,  they  place  tfaem(elve» 
attlie  bead  of  their  parties,  and  continue  the  pradke  of  their  in* 
trigues.    Thefe  parties  armed  with  clubs  frequently  meet,  dread* 
fill  affrays,  and  riots  enfoe,  well  fought  battles  take  place,  and 
the  combatants  part  with  broken  heads  and  bloody  nofrs.    It  is  a- 
ferious  confideration,  that  in  any  part  of  the  union,  inch  pra&ices 
ihould  be  tolerated.    The  people  -who  are  unaccuflomed  to  fuch 
violence,  will  hardly  think  that  their  liberties  are  iafe,  in  die- 
hands  of  a  man  who  puts  hirofelf  at  the  head  of  an  armed  mob,- 
to  gain  an  eleftion.     Some  gentlemen  who  lament  the  pradice, 
declare,  that  in  many  places,  they  cannot  obtain  an  ek&ion,  with- 
out foliciting  and  treating  the  freemen  for  their  votes.     A  pradice 
fb  diihonorable  to  human  nature,  and  fo  dangerous  to  civil  govern- 
ment, ought  to  be  aboliihcd.     I  know  of  no  mode  more  effedual 
to  accomplifh  it,  than  to  dired  tlie  freemen  to  meet  in  fmall  bo- 
dies, from  fmall  diflricls.      In  the  (late  of  Connecticut,  the  feuti- 
ments  of  the  people  would  not  permit  fuch  arts  of  intrigue  to  be 
pradifed,  and  tlie  mod  popular  demagogue  would  not  be  able  to 
excite  a  riot.        _    - 

The  diviiion  of  a  ftaete  into  a  large  number  of  towns,  breaks  the 
fpirit  of  fedition,  and  weakens  the  principles  of  anarchy.  The 
flame  of  diCcontent  cannot  circulate  with  fomuch  rapidity,  and  the 
fchemes  of  faclioa  will  be  conftantly  interrupted  in  their  progrefs^ 
When  the  people  aflemble  only  in  final)  bodies,  and  the  boundaries 
pf  a  town  will  limit  the  place  from  which  they  colled,  they  will 
generally  be  cool,  and  deliberate,  and  will  not  be  impreflible  by 
the  ftrong  impulfe  of  democratic  violence,  and  raihneis.  If  there 
be  an  attempt  to  draw  the  people  generally  into  any  fcheme^ 
there  will  be  no  mode,  but  taeled  a  number  from  each  town,  to 
meet  for  that  purpofe.  The  moment  tliis  mode  is  adopted,  the 
profpect  of  much  mifchief  vaniflie^.  Tlie  perfons  thus  cleded  are 
placed  in  a  peculiar  ftaie  of  rcfponfibility,  and  when  they  meet, 
their  number  will  be  fo  finall,  that  they  will  be  more  difpofcd  to 
proceed  with  deliberation,  than  to  rufh  iieadlong  into  mcnfures^ 
^  irh  the  violence  of  a  inob.  But 
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Bftt  when  the  people  are  allowed  to.aflemble  in  large  bodies 
danger  is  to  be  apprehended.  Their  violence,  and  inconfideration^ 
fcem  to  be  proportioned  to  their  nombcrs.  They  neither  reflcd:, 
or  doiibeFate.  They  are  governed  by  the  impulfe  of  tlie  moment. 
Fired  by  the  iBg)iteft  rumour  they  arc  wo  impetuous  to  fcarch  for 
4he  truth.  They  are  ripe  for  the  mod  hazardous,  and  rafh  mea* 
fiires.  An  artful,  and  deiignixg  man  can  direA  their  motions  at 
pkadire.  They  yield  t4ie  blindcft  iubmiffion  to  the  will  of  their 
leader.  The  flame  of  fedition  flies  like  the  eledric  fluid  inftantane- 
ouily  from  man  to  foua,  their  impetuofity  ^ucreafes  every  moment, 
there  is  no <nterprize  too  daring,  no  Ccheme  too  horrid  for  them  to 
attempt.  They  neither  hearken  to  council,  nor  yield  to  oppofi- 
tion,  they  bear  down  all  before  them  with  irrefiftible  fury.  The 
populace  of  a  large  city,  when  convened  in  a  mob,  are  the  mott 
jdreadful  monftor,  that  ever  was  let  loofe  upon  civii  fociety.  Igno- 
rant, profligate,  and  headftrong,  they  regard  no  confequences, 
they  rufli  where  paffion  prompts,  and  death  and  defolation  mark 
-tJieir  progrefs.  Experience  evinces  the  tmtli  of  thcfe  remarks^ 
and  demonflrates  the  impropriety  of  a  civil  inflitution,  that  re- 
quires the  people  toafleroble  in  large  bodies.  It  dcmonftrates  alio, 
the  inconvenience  of  large  cities,  which  ^ill  too  often  be  the 
Burlerics  of  vice,  diflipation,  and  fedition.  It  is  a  happy  circum- 
(lance,  that  the  locality  of  Conne(5li^ut  will  not  admit  the  growth 
of  any  very  large  town  ;  but  that  the  channels  of  commerce,  are 
diftributed  to  fo  many  towns,  as  to  prevent  tlie  accumulation  of 
great  wealth  and  population,  at  any  one  place.  A  very  large  city 
is  attended  with  many  inconveniences  to  fociety.  It  concenters 
too  much  power  in  one  place.  It  dcftroys  the  proper  equjlibriuni, 
and  endangers  the  exigence  of  the  government,  and  tlie  tranquili- 
ty of  the  community.  Where  a  town  is  likely  to  grow  too  large, 
a  rival  town  ought  to  be  encouraged  in  fuch  a  manner  as  to  diredt 
the  channels  of  bufmcfs  through  every  part  of  the  country,  and 
eftablilh  a  number  of  towns  of  equal  magnitude,  that  may  counter- 
balance and  counteract  each  other.  Thrfe  obfervatioire  are  fiii!y 
Juftified  by  the  conduifb  of  all  large  cities. 

Ecclcfiaftjcal  focieties  arc    a  corporation  co-evnl  wltli    o'lr  go- 

vcnmient,  and   calculated  for  ilie  purpofos  of  re^';j;;o-4s  w^^rfl.jp^ 
X    2  '^  and 
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and  moral  inOniAioii.  The  right  of  the  people  to  allcrmbk  sni 
deliberate  in  their  meetings,  furni&es  an  opportunity  for  improve* 
vient  fimiiarto  towns  :  but  the  great  advantage  derived  from  theie 
corporations  is^  that  thej  lay  a  foondadon  for  the  general  diffu*! 
fion  of  afefiil  information.  In  every  fuciety,  a  teacher  is  employed 
to  inftrud  the  people  in  the  duties  of  relig^n  and  morality^  on  « 
day  (et  apart  for  that  purpoie.  Tliefe  diCconrfes  are  not  only 
calculated  to  prepare  a  man  for  a  future  worlds  but  in  doing  thit 
they  inftmd  him  in  the  duties  he  owes  to  roai^ind.  They  teack 
hhn  to  reftrain  his  vicious  propenfities^  by  the  moft  pewerfiil  con* 
fidcrations.  They  imprefs  upon  his  mind  the  principles,  and  form 
the  habits  of  virtue.  They  lead  him  to  think  and  reficd,  npos 
the  moft  important  duties  oflilr.  They  accuftom  the  mind  to 
nfeful  refearches,  and  (erious  contemplation,  and  point  out  the  ne- 
ceffity  of  regularity  in  fociety,  and  fiibordination  in  government. 

The  frequent  meeting  of  friends,  and  neighbours,  for  religious 
worihip,  cultivates  and  enlivens  all  the  focial  feelings  ;  it  foftens, 
harmonizes,  and  improves  the  human  heart ;  it  extends  the  princi- 
ples of  benevolence,  and  brotherly  love.  It  fmoothes  the  afpcri- 
fics  of  temper,  andpoli/lies  the  roughncfs  ofdifpofition.  It  refines 
the  manners,  and  liberalizes  the  fentiments.  Man  by  fuch  inter- 
courfe,  ceafes  to  be  auftcre,  ferocious,  and  favage,  and  the  pro- 
penfity  to  contend  and  quarrel  is  loft  in  the  feelings  of  humanity. 
The  folemnity  and  regularity  of  religious  worfliip,  give  to  their 
manners  a  certain  elevation,  decency,  and  dignity,  and  learn  them 
to  treat  each  other  with  refpcft,  attention  and  propriety.  The 
reliih  forfociety,  is  heightened  and  the  manners  improved,  with- 
out corrupting  their  morals,  or  debaling  their  fentiments.  To 
make  a  refpedable  appearance  in  fuch  an  aflembly,  it  is  neceflary 
that  they  pay  a  proper  regard  to  drefs,  and  this  infpires  them  with 
a  tafte  for  neatnels,  elegance,  and  cleanlinefs.  In  fine,  religious 
affcmblics  may  be  made  a  noble  fource  of  ufcful  improvement,  and 
rational  entertainment. 

Schools  are  an  eftablifliment,  that  is  calculated  to  lay  the 
foundation  for  that  early  inflrudion,  which  is  ncccdary  to  make 
men  good  citizens,     Fdacation  is  a  copious  anJ  inicrcfiing  theme, 

and 


or  saiooLS.  tsi 

mi^  itts long  occupied  the  attention  of  legiflatures  and  pliUofophers. 
The  Perfians  the  Cretans,  and  the  Spartans,  attempted  to  eftablifh 
ai  natioiialedacation.  Their  vie  ws  were  not  diredted  to  the  com- 
SBonication  of  (cience.  Their  object  was  the  practice  of  bodily  ex- 
ercifes,  and  the  inipreflion  of  certain  fentinientB  correfpondent  to 
the  nature  of  their  tnftttutions.  The  Spartan  fyftem  which  has 
been  die  moft  celebrated,  was  intended  to  infpire  with  fcnti- 
menttofheroifm,  and  pat  riot  ifm,  the  freemen  who  were  fupportcd 
\^y  the  indaftry  and  labour  of  Haves,  and  did  not  regard  the  happi- 
oefi  of  every  part  of  the  commanity. 

Quhitiliany  Wilton,  Locke,  and  Roudcau,  employed  their  fu- 
blime  talents,  in  iketching  plans  for  the  education  of  youth  :  but 
thefe  were  calculated  for  thofe  who  had  wealth  and  leifure,  to  de- 
vote their  whole  time  to  the  pnrfuit;  They'didnot  contemplate  the 
idea  of  general  education.  This  honour  has  been  referved  for  the 
ftaie  ofConnedicut,  andfome  of  the  otliei*  dates  in  New-England. 
luno  other  country,  have  the  legiQature  efiabli (bed,  and  provided 
for  a{}'fteni  of  education^  that  is  calculated  to  diffufc  to  all  clafles 
of  the  people,  that  general  information  which  they  are  capable  of 
acquiring,  without  interfering  wiih  that  portion  of  labour  which 
is  oeceilary  to  obtain  a  fubdilcnce. 

No  man  can  acquire  very  extcnfiv  e  knowlcilge  by  his  perfonal  ex- 
perience and  obfervation.  Science  has  been  the  rcUilt  of  the  expe- 
rience and  obfervation  of  manydHlcrent  perfons,  in  ililFcrcnt  ages 
and  countries.  By  committing  their  ideas  to  writing,  they  have 
been  able  to  collecl,  arrange,  and  mature  them,  and  tranfinit  them 
to  fuccefiive  ages.  Our  ideas  mull  be  confiiud  to  a  very  narrow 
circle,  unlefs  we  can  unlock  tlie  trcafures  of  learning,  and  be  be- 
nefited by  written  connnunication  of  information,  from  every 
part  of  the  '  world.  Thefc  conliclcraiicns  clearly  point  to  that 
kindof  fcience  which  is  moft  ufcful  and  neccflary.  On  this  fub- 
je<5l,  our  anceftors  at  a  very  cr.ily  period  of  the  govcrumcnt,  form- 
ed a  ju/l  opinion. 

Before  the  year  1672,  t]:ey  pp.flecl  r.n  acl,  which  as  it  is  expreffivc 
«f  their  peculiar   fentimecis  and  flilc;  h  worth  tranfcribing, 

"  It 
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*'  It  being  one  chief  projeA  of  iiitan,  to  keep  men  from  tlie 

'*  knowledge  of  the  fcriptures,  as  in  former  times,  keeping  them 

'^  in  an  unk&o\s'n  tongue,  fo  in  thefe  latter  times,  by  perfuading 

'*  them  from   the  ufe  of  tongues,  fo  that,  at  lead  the  true  fenfe 

''  and  meaning  of  the  original,  might  be  clouded  by  the  falfe  glof- 

*'  fes   of  falnt-feeming  deceivers  ;  and  that  learning  might  not 

''  be  buried  in  the  graves  of  our  fore -fathers,  in  church  and  colo- 

'^  ny,  the  Lord  afiiiling  our  endeavours.     It  is  therefore  ordered 

'*  by  this  court,  and  the  authority  thereof,  that  every  townfliip 

'*  within  this  jurifdiftion,  after  the  Lord  hath  encreafed  them  to 

"  the   number  of  fifty  houjfholdcrs,  (hall  then,  forthwith  appoint, 

**  one  within  the  town,  to  teach  all  fuch  children,  as  fhall  refort 

"  to  him,  to  write  and  read  :  whofc  wages  fhall  be  paid  either 

'*  by  the  parents,   or  mafters  of  fuch  children,  or  by  the  inliabi- 

I  ''  tants  in  general,  by  way  of  fnpply,  as  the  major  part  of  thofe 

I  '^  who  order  the  prudcnijals  of  the  town,  fhall  appoint  :  provided 

I  **  that  thofe  who  fend  their  children,  be  not  opprefled  by  paying 

"  much  more,,  than  they  can  have  them  taught  for  In  other  towns  : 

*^  and  it  is  further  ordered,  that  intvcry  county  town,  there  fhall  be 

'^  fet  up  and  kept  a  grammar  fchool,  for  the/ ufe  of  the  county,  the 

i  **  mafter  thereof  being  able  toinftrudt  youths,  fo  far  as  they  may 

I  "  be  fitted  for  college." 

'  They  foon  after  pafled  a  law,  that  in  every  town  where  there 

were  feventy  houfiiolders  or  more,  they  fhould  conftantly  have  a 
fchool   mafter  able  to  teach  children,  to  read  and  write  :  if  left, 
I  then  for  half  the  year.     And  that  there  fhould  be  a  grammar 

i  fchool  in  every  county  town.     For  the  maintenance  of  fchool  mail- 

ers, they  provided,  that  every  town  fhould  annually  pay  forty 
!  ihillings,  for  every  thoufand  pounds  in  their  lifts,  and  if  that  fum 

j  fhould  not  be  fufficient,   the  refidue  to  be  provided,  one  half  by 

j  the  town,  and  one  half  by  the  parents  and  mafters  of  tlie  children. 

I  In  the  year  1 71 7,  an  ac^l  paflcd,  requiring  that  in  every  focicty, 

\\here  there  flioukl  be  fcvcnty  families,  a  fchool  fliould  be  kept 

,  eleven  monlhs  in  the  year,  aiul   if  kTs,  then  half  the  year:  and 

I  the  focicty  fliculd  have  pov/cr  to  levy  ana  coUgcI  taxes  for  the  fu|>- 

port  of  ichools. 

Such 
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Such  was  the  manner,  in  which  our  anceftors  wfre  led  to  dU* 
hViih,  and  provide  for  the  fupport  of  ichools.  The  delegation 
of  power  to  focicties,  to  levy  taxes  for  that  purpofe,  was  a  wife 
xneafure  :  bat  the  provilion  for  iho  payment  of  forty  ihillinG;s,  for 
every  thoufand  pounds  in  the  general  Hit,  to  be  colleded  \vith  the 
public  taxes,  dcferves  the  higheft  commendation.  Tho  tJiis  {y§- 
tern  of  inftru<!:tion  may  at  firft  view  appear  to  be  of  trifling  confc- 
^uence,  yet  an  attention  to  its  beneficial  eff'ctts,  will  evidence  it  ta 
be  one  of  rbc  wifefl  and  nobleft  inftitutions  that  has  ever  been  dif- 
covered  and  adopted,  in  any  age  or  country.  Did  I  know  the 
name  of  the  legiflator,  who  firtl  conceived,  and  fuggcftcd  the  idea, 
Ifhouldpay  to  his  memory,  the  Ingheft  tribute  of  reverence  and 
regard.  I  fliould  feci  for  hmi,  a  much  higher  veneration  and  rcf- 
pect,  than  I  do  for  Lycurgus,  and  Solon,  the  celebrated  legifla- 
tors  of  Sparta,  and  Athens.  1  Ihould  revere  liim  as  tlie  grcatcft 
benefador  of  the  human  race,  becaufe  he  has  been  the  author  of  a 
provifion,  which,  if  it  (hould  be  adopted  in  every  country,  would, 
produce  a  happier  and  more  important  influence  on  the  Jiuniaa 
charader,  than  any  other  inftituiion,  which  the  wifdom  of  man 
lias  deviled. 

Tho  the  provifion  be  fina  11,  yet  it  is  placed  upon  a  bafis  calcula- 
ed  to  produce  great  confeqnenc^s.  The  law  requiring  the  keeping 
of  (chools  in  every  focicty,  might  have  been  of  difficult  execution, 
had  not  a  fum  been  provided  for  their  fapport,  payable  only  on 
the  condition,  that  they  are  kept.  This  will  be  a  fuflicicnt  induce- 
ment to  parents  toraifcin  fome  other  way,  a  fufficicntfumto  fup- 
port a  fchool  for  fuch  length  of  time,  as  will  be  advantageous  to 
their  children,  in  order  to  obtain  the  proportion,  of  the  money 
which  will  be  collefted  from  them,  in  their  public  tax,  and  which 
they  muft  lofc,  unlefs  they  procure  fchools  to  be  kept.  The  law 
having  exliibited  a  motive  fafficient  to  introduce  fchools,  their 
beneficial  cflTcds  when  experienced,  will  infallibly  induce  their 
continuation. 

The  importance  of  this  inftitutlon,  is  manifcfled  by  the  confidcr- 
-ation,  that  it  communicates  lo  all  clafles,  that  degree  of  knowledge 
which  they  are   capable  of  attaining,     'ihat  mankind  at  large> 

ihould 
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Aoold  become  fcbolan  and  philofophen^  is  manlfefilj  impra&ica* 
He,  It  is  however,  evident,  that  tbey  are  capable  of  acquiring  a 
portion  of  fciencefbfficlent  to  convey  them  accurate  ideas,  reipeft- 
ing  the  duties  of  religion  and  virtue,  to  underftand  tbeh'  own 
rights,  and  privileges^  and  to  comprelieod  fuch  topics  for  contem- 
plation and  converfetion,  as  will  give  them  a  reltfh  for  the  (bcial 
pleafures.  In  the  coonnon  ichools,  children  at  the  time  of  life 
virhen  they  can  be  fpared  from  labour,  may  have  an  opportunity  to 
be  inlbiidted  in  reading,  and  writing,  and  thofc  branches  of  the 
mathematics,  which  will  qualify  them  for  the  ordinary  bnfmefi  of 
life/  If  gentlemen  wifh  to  give  their  children  liberal  educations 
and  make  them  men  of  fcicnce,  or  prepare  them  for  the  learned 
profdfions,  they  may  fend  tlicm  to  the  colleges.  This  is  a  branch 
of  education,  with  which  no  government  could  intermeddle  with 
propriety  ;  but  for  the  purpofe  of  guarding  againft  the  inconven- 
iences of  ignorance,  a  government  is  bound  to  make  provilion  for 
the  general  education  of  children. 

How  noble,  how  elevated  does  this  fyftem  appear,  when  it  is 
confidcred,  as  calculated  to  extend  the  blefiings  of  knowledge,  to 
all  ranks  of  people,  to  teach  them  to  aflert  their  rights,  to  regard 
the  laws,  and  to  be  happy  in  the  facial  intercourfe.  When  wc 
read  the  fyftems  of  education,  which  are  dcfigned  for  the  children 
of  opulent  perfons  only,  Iiow  contemptible  do  they  appear,  when 
compared  with  a  fyftem  that  fpreads  information  through  the  whole 
mafs  of  the  people,  and  communicates  happinefs,  as  far  as  it  ex- 
tends. How  does  the  mind  expand,  how  does  the  heart  dilate^ 
at  the  glorious  profpeft  of  fucli  wide  extended  happinefs  and  in- 
formation. The  more  I  contemplate  the  fcene,  the  more  I  am 
delighted.  I  feel  a  pride  to  think  that  my  country  has  been  en- 
riched by  fuch  a  noble  difcovery*.  I  feel  an  enthufiafm  to  commu- 
nicate it  to  the  world,  for  the  purpofe  of  extending  happinefs  to 
the  whole  human  race. 

We  are  next  to  confider  the  adual  influence  of  thefe  inftitutions 
upon  fcience,  manners,  fociety,   and  government. 

Schools  have  commtmicatcd  the  rudiments  of  ufeful  literature^ 

to  all  llic  claflcs  of  tlic  people.    It  is  a  rare  inftancc,  that  there 

is 
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is  a  perfoD  <^  Efficient  age  in  the  ftate^  who  cannot  tead  and  iwritft. 
«nd  who  has  not  fufficknt  knowledge  in  arithmetic  to  keep  ordi« 
nary  accounts.  It  would  be  deemed  a  p'eat  difgrace  to  a  parent 
ttotto  give  bis  children  opportunity  to  acquire  knowledge,  com* 
petent  for  the  common  purpoies  of  life.  The  knowledge  thus  ac* 
^uji-ed  in  (chools^  at  an  early  period  in  life,  excites  an  ardent  curi-^ 
cfity,  and  a  ftrong  dcfire  to  purfue  it  in  maturer  years.  The  con- 
feqnence  is,  that  fo  great  is  the  relifti  for  literature,  that  man/ 
private  families,  have  libraries  for  thcmfelves,  and  there  are  ma- 
ny inftancQs  of  the  aflbciations  of  neighbourhoods,  who  at  their 
joint  expenle,  pnrchafe  ufeful  and  valuable  collections  of  books 
ibr  common  ufe.  Reading  has  become  a  very  common  amuCe- 
ment,  and  literature  a  frequent  fubjed  of  converfatioo.  This  has 
rendered  the  people  extremely  inquifitive,  refpcfting  the  evcntt 
that  arc  pafling  in  the  world.  To  gratify  this  curiofity,  a  great 
immber  of  weekly  papers  are  publifhed,  and  there  are  but  few 
pcrfons  who  are  not  at  the  cxpcnfe  of  a  news -paper,  for  their 
axnu&ment  and  information. 

When  knowledge  has  communicated  to  people  proper  ideas  re- 
fpcding  moral  virtue,  and  the  dignity  of  human  nature,  they  wiU 
dcfpife  HcentiouTneis  and  debauchery.  Innocence  and  purity  of 
Ofiancers,  will  be  an  objed  of  the  higheft  confideration,  and  the 
virtues  which  embelltfli  the  human  charader,  will  be  in  repute  and 
in  pradice.  While  we  do  not  pretend  that  oar  manners  are  per- 
fedly  pore  and  uncorrupted,  it  may  be  faid,  that  they  are  diflin- 
guiihedby  decorum  and  delicacy.  We  cannot  expedt  that  refined 
politeneis,  that  poiiihed  elegance,  which  have  diflinguilhed  fomo 
nations,  among  a  people,  who  live  in  the  conilant  practice  of  indu<4 
dry  :  yet  for  the  purpofe  of  folid  bap|nne{s,  otir  manners  will  yield 
to  thoCb  of  no  other  country.  We  are  a  fair  medium  between  the 
refined  dilRpation  and  extravagant  luxury  of  courts,and  the  meannefs 
and  licentioufhefs  of  a  poor  and  uninformed  people.  Our  citizens 
arc  open  in  their  manners,  frank  in  their  fcntiments,  and  fincere  in 
their  profeffions.  They  have  a  capacity  to  enjoy,  and  a  dii'pofition 
to  rcliih  the  charms  of  converfation,  and  the  pleafurcs  of  lociety. 
They  arc  generally  eminent  for  the  virtues  oF  fociability,  hofpiial- 
ity,  and  friendihip.    They  form  extcnfivc  connexions  with  each 
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other,  and  their  fftf|iient  intenxmrfcy  furnifiies  a  rational  dnd  im* 
lightftil  amufement*  The  mtercoarCe  between  the  texts,  is  cha^ 
ra£terized  \yy  iSecomm  oT  behaviour,  and  delicacy  of  fentimcaty 
and  private  families  are  generally  dUtingaifiied  by  an  unimem^nsd 
enjoyment  of  domeftic  felicity. 

But  ivhen  we  contemplate  the  influence  of  tbefe  inftitntions  with 
refpe^b  to  the  government,  they  appear  nu^  confpicuous  and  im- 
portant. We  fee  every  where  good  order  prevail.  The  people 
univerfally  acknowledge  and  exprefs  proper  lentiments  refpe£ling 
fiibordination  to  government,  and  fubmiffion  to  the  law.  There 
are  no  riots,  tumults,  or  fedition.  The  equal  diftribudon  of  pro- 
perty among  the  people,  ori^nated  from  the  circumftanccs  attend- 
hig  the  firft  fettlement  of  the  country,  and  has  been  preferved  by 
the  influence  of  our  fubordinate  inftitotions.  The  people  are  too 
nearly  upon  a  level,  to  permit  many  peribns  to  accumulate  great 
wealth :  and  whenever  it  has  happened,  the  diftribudon  of  it  by 
law,  among  his  children,  at  his  deceaie,  has  generally  reftored 
things  to  their  proper  level.  This  equality  of  condition,  has  had 
a  wonderful  effedl  in  preferving  the  peace,  and  good  order  of  the 
community.  No  man  can  acquire  fiifiicient  perfonal  mfkience,  to 
difturb  the  public  tranquility.  The  people  in  general  are  too  well 
informed  and  have  too  tnuch  individual  coniequence,  to  be  the 
dupes  or  inftruments  of  defigning  men.  There  are  few,  who  arc 
very  rich,  or  very  poor.  In  eafy  circumftanccs,  with  a  moderate 
fliare  of  property,  they  are  generally  induftrious  and  ceconomical. 
There  arc  few  who  live  without  labour,  or  an  attention  to  bofiueb, 
and  but  few  who  cannot  live  by  their  labour.  This  banifhes  that 
fpirit  of  indolence  and  diffipation,  which  prevails  among  people 
who  have  too  much  wealth  and  leiiure  :  it  reftrahis  from  the  purl 
foitof  vicims  amvfements,  and  forms  a  habit  «f  perfeveranceand 
prudence.  The  ftate  is  divided  into  (iirall  farms,  and  the  proprie. 
tor  ufiially  cuhivatea  his  plantation  with  his  own  hands.  The 
farmers  generally  five  m  that  eafc  and  independence,  which  kings 
might  envy,  and  are  the  happicft  dafs  of  people  ott  the  globe.^ 
When  we  furvey  Conaeafcut,  providing  for  the  education  of  chil- 
dren in  their  fchools,  laying  the  foundation  of  religToos  and  moral 
inftrudion  in  their  focieties,  managing  their  fubordinate  coBcer&# 
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In  their  towns,  eftabliihing  laws  bcft  adapted  to  the  local  drcum- 
fiances  of  the  ftate,  in  the  general  a&mbly,  and  then  from  a  con- 
nezkm  with  the  goveitiment  of  the  United  States,  obtaining  the 
fticagihof  a  powerfid  nation,  to  fecure  them  agatnft  foreign  foes, 
Md  bitemal  violence,  we  arc  forprifcd  with  a  gradation  of  poli- 
tical infiitudcuisy  that  is  frngolar  and  compleat.  Could  fimilar  im- 
ftitutions  be  introduced  into  all  the  dates  of  the  union,  the  ^nc  ■ 
xal  government  would  be'  as  happy  as  the  nature  rf  the  things 
wiM  admit,  and  as  durable  as  time. 

Chapter  Ninth. 

OF.  THE  PEOft-E  CONSIDERED  AS  FOREIGNERS  AND 

NATIVES. 

JL  HE  people  ate  confidered  as  aliens,  bom  in  fome  foreign  coun- 
try, as  inhabitants  of  foroc  nej^ibourmg  ftate  in  the  imion,  «r  na- 
tural bom  fabje£bs,  bom  within  the  ftate 

It  is  an  eftablilhed  maxim,  received  by  all  poHtical  writers,  that 
every  pcrfon  owca  a  natural  allegiance  to  the  government  of  that 
country  in  which  he  is  born.  ■Allegiance  is  defined  to  be  a  tie,  tliat 
binds  thcfiibjea  to  the  ftate,  and  in  confequcnce  of  his  obedience, 
be  is  entitled  to  protedion.  This  principJe  is  founded  in  the  fit- 
iteis  of  thin^,  and  nature  of  government.  When  man  comes  into 
cxiftcnce,  he  is  incapabje  of  defending  himfclf,  and  wholly  depen- 
dent ongpvemment  for  protcdion  ;  he  is  therefore  bound  by  the 
ftrongeft  principles,  to  be  faitlifol  to  that  government  to  w»ch  he 
is  indebted  fw  fach  benefits. 

Allegiance  is  eitlier  exprels,  or  implied.  Exprefs  allegiance  is 
^wherea  fobjea  of  tlie  ftate  has  taken  that  oath  of  fidelity  to  the 
government  which  is  jweicrJbed  by  law.  An  oatli  to  fupport 
tlu  conffitotionof  tlic  United  States,  muft  be  taken  not  only  by  the 
officers  of  the  United  States,  but  by  all  the  members  of  the  ftate  le- 
•iflatnre,  and  all  officers  civ  il  and  military.  Tliis  conftitute^  a 
public  declaration  of  allegiance  to  goverHincnt,  ami  Isa  confiimati- 
im  of  natoral  duty  :  This  exprclled  alks^an^^^  ^^^"^'^^  ^°  "^  ^*''''*^ 
tfaeoath  of  fealty,  adopted  in  the  fcodal  iVftcm,  is  materhily  vari- 
<d  from  it,  and  inftead  of  being  a  ba^lge  of  flavery  and  vaflaiage,  is 
anhonorablc  acknowledgment  of  fabjcaion  to  legal  government. 
Y  2  lirpixca 
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Implied  allegiance  is  that  natural  duty  of  obedience  and  fubjec^ 
tion,  which  every  man  owes  to  that  govemmenty  under  whofe  pro- 
tcdion  he  cate  into  cxiftcncc,  and  this  duty  is  antecedent  to,  an* 
independent  of  anypofitivc  engagement,  and  therefore,  whether  he 
fwears  allegiance,  or  not,  he  is  equally  liable  to  punifiiment  for 
bigh*trea(bn.  Both  thefe  kinds  of  allegiance  arc  divided  into  natu^- 
tal  and  local. 

Natural  allegiance  is  the  perpetual  obligation  of  obedience  to- 
government,  binding  on  all  mankind.  It  is  a  duty  which  they  owe, 
and  which  they  can  n?ver  renounce  and  dllclaim,  without  the  con-^ 
fent  and  concurrence  of  the  fuprcme  power  o£thc  (late.  This  duty 
is  not  only  perpetual,  but  univerfal,  and  the  taking  an  oath  of  alle- 
giance to  another  government,  does  not  difchafge  and  vacate  thia 
natural  obligation.  It  is  therefore  a  fettled  do<flrine  that  let  a  man 
remove  himfelf  into  whatever  countvy  he  pleafes,  he  continues  to 
owe  allegiance  to  his  native  country,  and  is  punifhable  for  high 
treafon,  for  joining  its  enemies,  and  levying  war  upon  it. 

Local  allegiance  is  that  fubjeftion  which  every  ftranger,  or  fo- 
reigner owes  to  the  ftatc,  while  within  its  limits.  It  commences 
on  his  entering  into  the  bounds  of  it,  and  ceafes  on  his  departitre. 
This  allegiance  is  therefore  of  a  temporary  nature,  and  refults  from 
the  principle  that  every  perfon  owes  obedience  to  a  ftatc,  and  its 
laws,  fo  long  as  they  'afford  him  protedion. 

This  doArlne  of  the  common  law  has  been  adopted  in  all  civilized 
nations,  and  no  government  has  ever  prefcribed  any  mode  by 
which  a  fubjeft  can  be  difcharged  from  this  natural  allegiance. 
The  doftrine  of  perpetual  allegiance,  is  the  law  of  the  United  States* 
This  principle  feems  to  be  reftriftive  of  that  natural  right,  which 
every  perfon  has  to  remove  himfeifto  whatever  country  be  pleafes, 
*  and  to  join  himfelf  to  fuch  fociety  of  men,  as  he  may  choofe.  It 
would  be  an  aft  of  juftice,  as  well  as  humanity,  if  nations  could 
a^ee  upon  a  certain  mode  by  which  the  fubjedt  of  a  government 
could  be  difcharged  from  allegiance  to  it#  and  owe  that  obligation 
only  to  the  country  to  wliich  he  had  removed,  and  where  he  had 
fettled  for  life.  But  until  nations  will  generally  agrte  upon  fome 
uniform  plan,  it  would  be  improper  for  any  particular  nation, 

t« 


AS  FOREIGNERS  AND  NATTVXS.  165 

to  fubje^t  HaemMytn  to  the  di&dvantage  of  eftablUhing  a  rule 
by  which  their  own  (ubjeds^  on  abandoning  their  country,  might 
Lediicfaarged  of  their  natiijid  allegiance^  when  the  fubjeds  of 
ether  governments  joining  them,  would  not  be  entitled  to  a  recip* 
rocal  privilege. 

All  nations  under  greater,  or  lefler  rertridions,  have  admitted  of 
the  principle  of  naturalization.  When  a  foreigner  becomes  natu- 
ralized, he  owes  to  the  country  which  has  adopted  him,  the  fame 
alle^ance  as  a  natufal  born  fubjed,  and  at  the  fame  time  is  not 
difcharged  of  the  allegiance,  he  owes  to  his  native  country.  The 
con{eqaenceis,  that  a  ihan  who  has  been  naturalized,  may  owe 
allegiance  to  two  countries,  and  if  a  war  ihould  break  out  between 
them,  hetnay  be  compelled  to  take  arms  againft  his  native  country, 
and  if  captured,  inftead  of  being  treated  as  a  prifoncr  of  war,  will 
be  legally  liable  to  liiffcr  death  asa  traitor.  There  are  many  per- 
ibns  who  have  migrated  from  Great- Britain,  to  this  country  and 
been  natuiaHzed  who  are  in  this  predicament. 

The  coDgrefs  of  the  United  States,  by  tlic  conftitution,  have  the 
exclulii^e  power,  to  pafs  laws  for  the  naturalization  of  foreigners. 
All  citizens  of  any  of  the  individual  dates  at  the  time  of  the  adop- 
tion of  the  conftitution,  became  citizens  of  the  United  States  ;  but 
^e  ftates  then  gave  up  the  power  of  naturalization  to  congreis 
for  the  purpofe  that  it  might  be  exercifed  upon  the  uniform  and 
graeral  pxinclples,  which  the  relative  fituation  of  the  dates  requi- 
red. Of  courfe,  all  the  the  laws  of  the  feveral  dates  refpeding 
Jiatnnlization  are  repealed,  and  all  proceedings  under  them  are 
void  ;  and  foreigners  mud  conform  to  the  adts  of  congreis,  to  bc« 
come  naturalized. 

The  dates  may  pafi  laws  prcfcribing  the  terms  on  which  for- 
eigners may  be  enabled  to  hold  lands,  the  mode  in  which  they  fhall 
be  fupported,  and  how  they  may  gain  fuch  fcttlement,  that  they 
cannot  be  removed.  They  arc  only,  excluded  from  pafllng  adls 
V  which  they  become  naturalized,  and  have  the  right  ofvotmg 
for  officers  of  government.  No  foreigner,  can  on  any  terms  be 
admitted  to  give  hxsfufFragc  for  any  of  the  officers  of  government. 
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till  he  Is  naturalized  ;  and  this  power  o^  naturalization  is  exclo- 
fivcly  vcftcd  in  the  United  States. 

In  regard  to  the  ri^ts  and  privileges  of  foreigners^  it  may- 
be obierved,  that  by  ftatute  they  are  rendered  incapable  of  holding 
lands.  The  general  expreffign  in  the  ftatute,  compreliends  title 
by  defcent^  as  well  as  purchafc,  but  whether  land  purchafed  by  or 
defcending  to  an  alien,  ihall  be  forfeited  to  the  Aate,  as  in  England^ 
or  whetlier  the  conveyance  be  a  nullity,  is  undetermined.  An  alien 
jnay  acquire  perTonal  property,  and  rent  a  lioufe  for  his  babitatioo 
which  is  allowed  for  the  convenience  of  comniercial  intcrcourfe  be- 
tween nations.  This  perfonal  eftate  he  may  difpofe  of  by  will 
a^d  on  his  deceafe  inteftate,  it  defcends  to  his  heirs  according  to 
law.  He  may  bring  adlions  againft  any  of  the  citizens  of  the  ftate 
-for  perfonal  injuries,  and  the  recovery  of  perfonal  property,  foun* 
ded  on  a  riglit  originating  in  the  ftate  ;  but  it  has  been  adjudged 
that  our  courts  have  no  jurifdiftion  of  contrads  made  between  fo- 
reigners, without  the  dominions  of  the  United  States,  tho  the  par- 
ties  afterwards  come  into  the  ftate.  The  French  by  virtue  of  a 
treaty  with  the  United  States,  are  by  ftatute  entitled  to  the  privi- 
legesof  di^ofmgof  tlieir  eftate,  in  this  ftate,  and  on  their  deceafe, 
the  fome  fhall  defcend  to  their  heirs,  and  legal  reprcfentatives, 
according  to  the  laws  of  France. 

Itisalfo  declared,  that  the  free  inhabitants  of  any  of  the  United 
States,  and  foreigners  in  amity  with  tiiis  ftate,  ftiall  enjoy  the  iame 
juftloe  and  law,  as  tlte  fubjedts  of  this  ftate,  in  all  cafes  proper  for 
the  cognizance  of  the  courts  of  judicature. 

f  All  ambaffadors,  or  other  public  minifters  to  the  United  States, 
are  fecured  in  all  the  privileges  and  immunities  belonging  to  them 
according  to  the  laws  of  nations,  and  their  peribns,  and  domeftic 
fervants  are  exempted  from  arrcfts  in  civil  adions.  If  any  injury 
be  done,  to  any  foreign  power,  or  thefubjeds  thereof,  in  perfon  or 
property,  fo  that  any  damage  fliall  refult  t6  tliem,  or  tlie  United 
States,  or  to  this  ftate,  or  any  particular  pcifon,  fuch  perfon  wh« 
does  the  injury,  fhall  be  refponfible  for  all  damages  occafioned 
thereby.     Thefe  rights  and  privilege  extend  only  to  thofc  who 

are  alien  friends^  but  in  the  cafe  of  alien  enemies,  during  the  time 
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•f  "war,  Xhtj  are  Uabk  to  be  imfM-iToiied,  if  they  come  into  the 
coomry,  and  their  property  to  be  taken,  unkis  they  come  by  vir- 
tue of  a  fafe  condo^t  or  paik-port^  and  then  they  are  protend  by^ 
law  from  mfuit  and  injury.  The  children  of  ambaffadors^  tho  bom 
abroad  in  a  foreign  country,  are  confidered  as  natural  bom  lub- 
je^s,  becaufe  their  parents  are  npt  (uppofed  to  owe  a  natural  alle- 
giance to  the  government  to  whom  they  ye  fent,  but  that  which 
fends  them,  and  of  courfe  their  children  muft  owe  allegiance  to 
the  lame  power.  The  children  of  aliens,  born  in  this  itate,  arc 
coniiderded  as  natural  bom  fubjeds,  and  have  the  fame  rights  with 
the  reft  of  the  citizens. 

I  (hall  prbceedtoconfiderthe  mod:  by  which  peribns  may  gain 
fettlement  in  towns,  and  the  method  of  proceeding  agaioft^  and 
removing  perions  who  are  not  legal  inhabitants. 

r  Our  law  conliders  perfons  redding  here,  in  a  threefold  light :  fo- 
reigners who  are  bora  in  feme  foreign  dominion  :  thofe  who  are  in- 
habitants of  fome  other  ftate  in  tiie  union  :  axid  thofe  who  are  in. 
habitants  of  this  (late. 

No  foreigner  can  gain  a  legal  iettlement  in  any  town  in  thk 
ftate,  nnleft  he  be  admitted  by  the  major  vote  of  the  inhabitants  of 
fiich  town,  or  by  the  conient  of  the  civil  authority  and  (eledmea^ 
or  ihall  be  appohtted  to,  and  execnte  fi>me  public  office.  In  any 
of  thefe  ways,  our  law  authorifes  foreigners  to  obtain  legal  (et- 
tkments. 

Thisftatute  can  only  be  confidered  as  making  provifion  that  for- 
eigners may  gain  legal  fettlements  in  towns,  fo  that  they  cannot  be 
i^pmoved,  and  in  cafe  of  bcmg  reduced  to  want,  be  entitled  to 
fupport.  And  when  a  foreigner  has  complied  with  tlie  conditions 
of  the  *ft,  he  gains  a  legal  fetilcment  only  for  that  purpofc,  but 
the  town  where  he  gains  fuchfettlenwnt  cannot  admit  him  to  be  a 
^eman,  and  to  participate  in  the  ekaion  of  public  officers.  He 
amft  be  aaturaliaed  pnrfuant  to  the  adb  of  congrefe,  before  he 
can  be  admitted  to  that  privilege. 

No  perfon  who  is  an  inhabitant  of  any  of  the  other  of  the  Uni. 
ted  Sutes,  can  gain  a  Icgai  fcnlcment  in  any  town  in  this,  unlcfs 
he  be  admitted  by  the  major  vote  of  the  inhabitants,  or  by  the 
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confent  ef  the  civil  authority  and  {eledmen^  or  be  appointed  to 
and  execute  fome  public  office^  orunlefs  he  fhall  be  poflefled  in  his 
own  right  in  fee^  of  a  real  ^ate  to  the  value  of  one  hundred  pounds 
during  his  continuance  therein.  No  time  of  refidence  xvill  gain  a 
legal  fettlement. 

An  inhabitant  of  one  town  may  gj^in  a  legal  fettlement  in  ano- 
ther, by  vote  of  the  inhabitants,  by  confent  of  the  civil  authority 
and  feleftmen,  by  bemg  appointed  to  and  executing  fome  public 
■office,  or  by  acquiring  in  his  own  right  in  fee,  real  cftate  to  the  va- 
lue of  thirty  pounds.  By  a  former  law,  a  refidence  in  a  town 
one  year  without  warning,  or  one  year  after  warning  without  pro- 
fecution,  gave  a  fettlement.  This  law  was  foon  found  to  be  very 
inconvenient,  and  reftrained  people  from  removing  from  place  to 
place,  as  convenience  and  intere  ft  required.  To  remedy  this,  provi- 
lion  was  made  that  certificates  might  be  given,  by  the  towns  from 
which  fuch  pcrfons  removed,  which  prevented  them  from  gaining 
fcttlements  in  the  towns  to  which  they  removed.  But  towns  in 
many  inftances,  finding  an  inconvenience  in  giving  certificates, 
grew  cautious,  and  it  was  found  very  difficult  to  obtain  certificates. 
The  removal  of  the  people  from  town  to  town,  became  reftrided 
and  many  inconveniences  were  experienced,  ^i  many  towns, 
the  principle  was  adopted  to  warn  all  perfons  who  moved  into 
them,  which  threw  many  induftrious  and  enterpriiing  perfons,  who 
wifhcd  to  better  their  condition  by  a  change  of  place,  upon  the 
mercy  of  the  towns,  from  whence  they  came,  to  obuin  certificates. 
Tlic  expenfe  of  warning  and  removing,  as  well  as  the  trouble, 
and  the  diiputes  occafioned  thereby,  became  alarming,  and  many 
begsm  to  tiiink  it  would  be  betur  to  repeal  all  the  laws  refpcding 
fettlements,  and  leave  the  towns  to  maintain  tbofe  who  happened  to 
be  reduced  to  want >  witliin  their  limits,  tlian  to  vex  apd  embarraic 
jnankind  by  fuch  rrttriftion,  on  the  rights  of  removing  thcmfclve* 
according  to  tlicir  intereft  and  wifhes.  But  tlie  danger  that  fome 
inliunian  and  unjuft.atE^s  might  be  done  by  towns,  in  attempting  to 
throw  the  burden  upon  other  towns,  prevented  the  adoption  of 
this  plan.  The  neceffity  however  pointed  out  another  plan,  which 
while  it  gives  individuals  the  liberty  of  removal,  fakes  away  from 

towns  the  temptation  to  pradlice  fraud  on  each  other. 

1b 
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/  In  1793,  a  law  was  pafled>  which  provided  that  any  inhabitaofi 
of  any  tovrn  in  this  ftate,  by  hhnfelf^  or  with  his  family,  may  removo 
into  another  town,  and  continue  therein,  without  being  liable  to 
be  warned  to  dapart,  or  to  be  removed  therefrom,  and  jQuU  gain  a 
legal  iiettlement  in  fuch  town,  in  cafe  he  ihall  refide  there  for  the 
term  of  fix  years,  and  ihall  fupport  himielf  and  family,  without 
becoming  chargeable  to  fuch  town,  or  the  town  liable  to  fupport 
him^  but  if  he  be  unable  to  fupport  himfelf  and  family  at  any  dme 
be&re  the  expiration  of  the  fix  years,  and  become  chargeable  to 
die  town,  that  is  liable  to  fupport  him,  he,  and  his  fiunily  may  be 
removed  to  the  laft  place  of  his  legal  fettlement.  This  lawgivea 
to  the  induftrious  and  prudent  man,  a  fair  chance  to  change  his  re« 
fidence,  as  his  intereft  may  require,  and  no  town  can  be  under  any 
temptation  to  iblfc  olF  their  poor  upon  another^  becau(b  fiich  poor 
mnft  fupport  themfelves  fix  yclirs,  before  they  difcharge  the  town 
&om  their  liability  to  fupport  them. 

1  ihall  next  confider  the  fcttlements  of  infants^  and  married 
"Women. 

An  infant  can  never  acquire  a  fettlcment ;  but  he  belongs  to 
the  place  of  his  father^s  fettlement,  /  unlefs  in  the  cafe  of  a  baftard^ 
and  then  his  fettlement  is  the  fame  with  his  mother.  If  a  woman 
be  delivered  of  a  badard  child  in  a  town  where  (lie  does  not  be* 
long,  her  place  of  fettlement  will  be  that  of  her  child,  t  An  ap* 
prentice  being  a  minor,  gains  no  fettlement  by  refidence  with  guar* 
dlan  ormafter. 

If  a  woman  marries  a  man  who  has  a  fettlement  in  any  other  of 
the  United  States,  fhe  fhall  follow  the  fettlement  of  her  hufband^ 
tho  (he  has  never  been  there. 

ar  A  wife,  during  her  marriage,  can  gain  no  fettlemeht  (eparate 
and  diftind  from  her  hufband. 

v  If  a  woman  having  a  fettlement  marries  a  man  that  is  a  for- 
eigner and  has  none,  her  fettlement  is  fufpended  during  coverture^ 
and  his  contmuance  with  her.   If  ilie  be  reduced  to  want  during  tha  ' 

continuance  of  her  hufband  with  her,  fhe  cannot  be  fent  to  the  place 
Vol.  1.  Z  of 

/' dratntes  .4JB0.       j  Canaan  ts«  Sslifbary»  S  C  1790.  t  Town  of 

Saufbtfry  vs.  FaiffieU,  S.  C.  1789.  «   Law   oX  Womco^   99.       Burut'i 
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of  Iter  fettlement,  bccanfe  as  it  is  not  tlie  fettlcmeht  of  fier  liufbatid, 
he  cannot  be  fent  xvith  her,  and  the  law  will  not  adin^t  the  Ifcpara- 
tion  of  hufband  attd  wife.  They  muft  both  be  conddered  as  vagrants 
wherever  they  are,  and  may  be  treated  as  fuch,  and  of  comfc  may 
as  Well  be  in  one  town  ks  another.  But  if  the  hufband  dies,  or  kavcs 
her,  then  her  Icttlement  revives,  and  the  fufpenfion  ceate  ;  for  the 
law  will  not  admit  that  a  perfon,  who  has  a  fettlement,  {hall  loofe  it 
till  knothcr  is  gained.  In  fuch  cafe  therefore,  the  wife  may  be  ihit 
^0  her  place  of  fettlcment,  before  the  marriage,  and  all  her  ehiMren, 
wherever  they  were  bom,  will  follow  her  fetclement.  Thcfc  roles 
apply  only  to  foreigners,  and  not  to  perfons  who  arc  inhabitaintft 
'of  any  of  the  other  ftates  in  the  union.  Theie  principles  were  fet- 
tled in  the  two  following  cafes, 

X  A  foreigner  refiding  in  the  town  of  Windham,  married  a  wo- 
man whofe  fettlement  was  in  Norwich.  Several  children  were 
born,  and  the  hufband  left  the  wife,  and  went  to  fome  place  un- 
linown.  The  feleitmen  of  Windham,  procured  the  wife  and  chil- 
dren to  be  tranfportcd  to  Norwich,  for  which  an  adion  was  brought 
againft  the  town  of  Windliam,  The  fuperior  court  adjudged  that 
the  dcfertion  of  the  hufband,  from  the  wife,  had  revived  her  right 
of  fettlement,  which  was  fufpended  during  his  continuance  with 
her,  and  that  as  the  children  could  gain  no  fettlement  by  thejnfelvcs, 
they  niufl  follow  the  mother. 

y  A  woman  that  had  a  fettlement  in  Windham,  wns  certificated  to 
Norwich,  where  fhe  married  a  man  who  had  a  fettlement  in  Nor- 
ton, in  Maflachufetts.  Her  hufband  removed  her  out  of  the  flate, 
and  left  her,  and  by  various  removals  flie  came  to  Norwich,  wlio 
tvanfported  her  to  Windham,  for  which  adlion  was  brought.  On 
the  trial  it  was  contended  on  the  part  of  Norwich,  that  as  fh'e 
once  Had  a  legalTettlcmcnt  in  Windham,  and  a  certificate  thereof 
had  been  given  to  Norwich,  that  tlicy  had  a  right  to  fend  her  to 
Windham,  and  if  flie  did  not  beloi^g  there,  they  were  bound  to 
look  ouifor  her  fettlement  ;  thatliie  h:^d  married  a  man  who  had 
no  fetiknicnt  in  thi*  Rate,  and  as  he  had  left  her,  flie  miglit  be 
fent  to  her  place  of  fettlement  in  tills  Hate,  before  her  marriage, 
oil  the  idea  that  the  fame  principles  would  apply  to  her  hufband,  as 

if 

•   r  Town  ot  Norwich  vs.  Tdwn  'of  Win<lham,5.  C.  iroo,       y  Wiudham 
vs.  Norwich  S.  C  I7y»«  •  ♦ 
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if  be  was  a  fiwcigper  :  but  the  fupcrior  court  fuftaincd  the  adion^ 
^nd  adjudged  that  the  woman  by  marr}  ing  an  inhabitant  of  anoth- 
er ftatc,  loft  her  (ettleraent  in  Windham,  and  followed  the  fett;lc- 
ment  of  hcrbufband^  who  could  not  be  deemed  in  the  light  of  ;i 
foreigner  ;  and  that  therefore  fhe  ought  to  have  been  fent  to  the 
town  where  her  hufband  belonged,  whether  he  was  there  or  not. 

The  ftatnte  law  has  provided  for  the  removal  of  perfons  front 
towns^  where  they  have  no  legal  fettlement ;  and  for  their  punlCh- 
ment  in  cafe  they  continue  to  refide  therein^  after  having  been 
warned  to  depart. 

«  A  foreigner  likely  to  become  chargeable  to  the  ftate,  or  who  1% 
of  an  immoral,  or  vicious  charaAer,  may  by  order  of  tlie  coun^ 
court,  or  an  affiftant,  and  juftice  of  tlic  peace,  or  two  jiiflices 
(quorum  unns)  be  tranfportcd  to  the  place  of  his  legal  fettlement, 
ortofome  place,  within  the  jurifdift  Ion  of  the  ftate,  or  Nation  to 
ivhkh  he  belongs,  whenever  fach  authority  (hall  judge  it  expedient, 
and  that  the  expcnce  will  not  exceed  tlie  advantage,  to  be  paid  by 
the  (lateif  fiichperfon  be  unable. 

a  If  any  perfon  who  is  an  inhabitant  of  any  otljer  of  the 
United  States  ihall  come  to  rcfide  in  any  town  in  this  ftate,  tb^ 
civil  autliority,  or  major  part  of  them  are  authorifed  upon  applica- 
tioii  of  the  fcle^hnen,  if  they  judge  proper,  by  warrant  under  their 
hands,  direfted  to  either  of  the  conftables  of  (aid  town,  to  order 
fuch  perfon  to  be  conveyed  to  the  State,  from  whence  he  came,  at 
the  expenfe  of  fuch  town. 

*  If  an  inhabitant  of  any  town  (hall  rcfide  in  another,  and  within 
the  termof  ftx  years  (hall  become  unable  to'  fupport  himfelf,  and 
£unHy,  and  become  chargeable  to  die  town  liable  to  fupport  liim^ 
he  may  be  removed  in  IJke  manner  ;  and  wliere  pcrfojis  removed  as 
afore(aid  (hall  return  back  to  the  town,  from  which  iliey  were 
fent,  and  abide  therein,  after  warned  to  depart,  they  fliall  be  \vliip. 
ped  on  the  naked  body,  not  exceeding  ten  ftripes,  and  may  be  re- 
moved as  often  as  there  (hall  be  occafion. 

*  The  feleftmen  of  any  town,  are  authorifed  by  themillvcs,  or 
l>y  warrant  from  anaftiftant,  or  ju^ce  of  the  peace  to  warn  any 

Z  2  foreigner 

z  SutaUSi  8s.  a  Ibid«  383.        i  Ibid.  38^,  410.        e  lAd.  jbj. 
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foreigner,  or  perfbn  belonging  to  any  other  of  th«  United  States, 
not  having  become  inhabitants  of  fuch  town,  to  depart  the  fame, 
and  the  peribn  fo  warned  Ihall  forfeit,  and  pay  to  the  treafiirer  of 
fiich  town,  t«i  (hillings  per  week,  for  every  week  he  fhall  continue 
therein,  after  warning,  and  if  unable  to  pay  fhall  be  whipped  on 
the  naked  body,  not  exceeding  ten  Cripes,  unlels  he  ihall  depart 
the  town  within  ten  days  after  fentence  given^  and  reiide  no  more 
therein  without  leave  of  the  (eledtmen. 

Ifanyinhabitant  of  any  town,  fhall  hire,  or  entertain,  or  let 
any  houle,  or  land  to  any  foreigner  or  inhabitant  of  any 
6tberof  the  United  States,  iinlefs  he  firft  give  fecurity  to  the  ac- 
ceptance of  the  authority  and  (ele^mea,  to  fave  the  town  hamilefi 
from  expenfe,  fhall  forfeit,  and  pay  to  the  ireafury  of  the  town,  teu 
ihiilings  per  week.  The  fele^men  are  direded,  and  empowered 
te  profecute  all  breaches  of  the  ad. 

By  the  ftatute  removals  are  by  warrant  and  not  by  order.  The 
law  has  not  vefted  any  defcription  of  men  with  the  power  of  ma- 
king an  order,  for  the  removal  of  a  pauper,  and  then  given  the 
liberty  of  an  appeal  from  fuch  order  to  the  town  where  fuch  pau- 
per is  removed,  in  cafe  tliey  difpute  his  fettlement  in  fuch  town^ 
and  wifh  to  try  the  queftion.  When  a  pauper  is  (ent  to  a  town, 
to  which  he  does  not  belong,  fuch  town  has  a  right  by  warrant  to 
remove  him  to  his  place  of  fettlement,  but  may  not  return  him  to 
the  town  from  which  he  was  fent,  unlefs  it  be  bis  place  of  fefe* 
tlement.  Bui  in  all  cafes  where  a  town  removes  a  pauper,  to  a 
town  of  which  lie  b  not  an  inhabitant,  an  adion  of  trefpafs  on  the 
cafe  will  lie  in  favor  of  the  injured  town,  by  which  the  place 
where  the  pauper  is  legally  fettled  can  be  afcertained.  But  as 
towns  are  fometimes  unwilling  to  commence  adioas,  paupers  have 
fundry  times  been  removed  between  towns,  before  an  action  was 
commenced,  by  which  they  were  much  diftreflcd,  and  injured.  It 
woukl  therefore  be  more  confident  with  humanity,  and  juflicc'^  to 
authorize  certain  authority  to  make  orders  of  removal,  and  then 
if  any  town  contefted  their  validity,  give  them  an  appeal  to  feme 
fuperior  jurifdiftion,  where  the  right  of  fettlement  could  be  fairly, 

a^d  definitively  determined  r  and  not  permit  towns  to  barrafs  the 

poor 


AS  FOREIGNERS  AND  NATIVES.  173 

poor  by  {ending  them  backwards,  and  forwards,  as  long  as  they 
pleafed,  till  they  are  dlfpofed  to  iettle  tlie  quedlon  legally. 

^  If  any  perfon  ihall  by  reafon  of  ficknefs,  in  any  town  where  he 
docs  not  belong,  occafion  a  charge  to  fuch  town,  the  fele^tmen 
ihall  lay  the  account  thereof  before  the  county  court  in  the  couA- 
ty,  where  the  town  is  to  which  fuch  perfon  belong?,  who  having 
adjufled,  and  allowed  the  (ame,  as  they  think  reafonable  ihall  or- 
der payment  thereof  by  the  treafury  of  fuch  town,  or  in  want 
thereof  by  the  feledmen,  and  award  execution  accordingly  ;  pro- 
vided that  fuch  perfon  be  unable  to  fupport  himfelf,  and  has  no 
mafter^  or  relations  liable  to  (upport  him. 

§  In  all  cafes  where  a  town  have  incurred  any  expenle  in  provi- 
ding for  the  fupport  of  a  pauper,  belonging  to  another  town,  ac- 
tion of  afiumfit  will  lie  at  common  law  notwithftanding  the  pruvi- 
fioQ  of  the  ftatute,to  recover  (uch  expenfe,  and  this  isthemoftufual 
method  to  decide  the  legal  fettlement  of  paupers. 

Formerly  where  a  pauper  was  to  be  removed  to  a  diftance,  ho 
was  &nt  by  conftables  from  town  to  town,  to  the  place  of  (bttle* 
ment ;  /but  now  the  town  removing  him,  mud  lend  him  to  the  place 
where  he  belongs.  A  practice  was  once  introduced  of  tranfporting 
paupers  through  the  (late,  by  condables  from  town,  to  town, 
where  they  wiflied  to  fend  them  from  one  (late  to  another,  as  from 
New- York  toRhode-Hland,  but  to  lave  fuch  expenfe,  the  ftatute  law 
provides,  that  any  perfon  who  Ihall  bring  any  poor  and  indigent 
peribn,  into  any  town  in  this  (late,  of  which  he  is  not  an  inhabit- 
ant, and  leave  him  there,  Ihall  forfeit  twenty  pounds  to  die  ufe 
of  (och  town. 

d  Statntet,  )aS«         #  Town  of  Thompibn  vs.  town  of  WftUiogford, 
S.  C.  1791*  /   Statute»4io. 
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BOOK  Second. 

Of  the  Rights  of  Perfon«. 

Chapter    First. 

OF  RIGHTS  IN  GENERAL. 

AN  the  firft  book  of  our  enquiries,  we  have  treated  of  the  conftU 
tuoon  and  form  of  government,  eftabliflied  to  fupport  the  rights 
and   rcdrcfe  the  wrongs  of  the  people.    The  power  and  duty  of 
every  perfon  who  afts  in  a  public  capacity,  have  been  Mly  deline- 
ated, and  the  jurifdiaion  of  courts  that  adminifter  joftice,  has  been 
clearly  defined.    We  come  next  to  confider  the  rights  of  individ- 
uate, the  prefcrvation  of  which,  is  the  highcft  duty  of  public  offi- 
ccrs,  and  the  ultimate  objea  of  legal  government.    For  th-  morte 
accurate  compr<5henfion  of  this  fubjca,  it  h  proper  to  obfcrve 
that  pctfons  may  be  branched  into  fe\'eral  divifions.    Ferfons  aj^e 
public  and  private.    Public  perfons  have  already  been  cottfidered 
as  being  the  inftrumenta  by  which  government  is  maintained  and 
executed.    Private  perfons  are  the  fabjeds  of  government,  and 
derive  from  it,  the  exercifeatid  enjoyment  of  certain  rights  and 
privileges.     Perfons  are  again  divided  into  natifral  Atid  artificial. 
Natural,  are  foch  as  are  formed  by  the  hand  of  nature.     Artificial, 
are  fuch  as  arc  formed  for  the  purpofes  of  focicty,  as  corporations, 
and  bodies  politic. 

When  wc  confider  man,  as  the  fubjcft  of  civil  law,  we  arc  to 

conteniphtc 
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contemplate  pnly  certain  rights,  firoia  the  peacefol  efijoymeat  «f 

which  refults  the  higheft  happineis  which  he  is  capable  of  attain- 
ing. If  the  exa^  extent  of  theie  rights  were  indilpntable,  and 
the  obfervaoce  of  them  held  facred  and  inviolable,  there  would  be 
nonceceffity  of  law  or  government.  Bnc  the  different  ideas  of 
mankind  rcfpe&ing  right,  and  the  general  propenfity  to  infringe 
It,  have  laid  the  foundation  of  civil  inftitutions.  Tills  infring- 
I  ment  of  right  it  denominated,  wrong.    When  we  have  afcertained 

the  rights^  we  eafily  fee^  that  the  deprivation,  or  violation  of  them 
conftitute  thofe  injuries  or  wrongs,  which  it  is  the  objed  of  courts 
to  redrcfs.  The  reftoration  of  thefe  rights,  when  taken  away, 
^'«>  and  the  reftltution  of  adequate  compeu(ktion,  when  violated,  are 
thofe  exerciies  of  government  which  are  denominated,  jufiice. 

I  Rights  are  of  a  twofold  nature,  abfolute,  and  relative.    Abiblute 

i  rights  belong  to  men  in   their  individual  capacity.    Theie  ax« 

I  three,  and  are  denominated  the  rights  of  perfonal   fecurity,  per- 

!  Ibnal  liberty  and  private  property.    Relative  rights  refped  maiK 

Vmd  in  their  focial  connection  with  each  other.    Thefe  are  the 
relations  of  hufband,  and  wife  -,  parent,  and  child ;  guardian,  and 
I  ward  ;  maftcr,  andfervant. 

I  While  we  are  contemplating  tlie  rights  of  man,  it  may  with  pro- 

priety be  remarked,  that  they  are  divided  into  natural  and  civil. 
Natural  rights  are  fuch  as  appertain  to  individuals  in  a  (late  of  na- 
ture— Civil  rights  refult  from  the  inflitution  of  fociety— -But  k 
muft  not  be  imagined  that  natural  rights  are  dientially  diffdreni: 
I  from  civil,  for  the  natural   rights  are  the  bads  of  civil.    Natural 

I  rights  confift  in  our  pofiefiing,  and  enjoyingthe  power,  and  privi- 

ledge  of  doing  whatever  we  think  proper,  without  any  other  re- 
>  ftraint  ihan  what  refults  from  the  laws  of  nature — The  inconve- 

I  niences  that  mankind  have  experienced  in   this   iituation,    lias 

^  induced  them  to  enter  into  (he  focial  ftate,  by  a  refigpation  of  fomcr 

portion  of  natural  rights,  for  the  purpofe  of  acquiring  complete 
fecurity  for  civil  rights. — Natural  Rights  are  converted  into 
civil  by  fubje&ing  them  to  certain  redriclions  and  limitations, 
by  which  they  are  rendered  fccure,  and  permanent-  Civil  rights 
may  therefore  be  defined  to  be  tlie  excrcifeand  enjoyment  of  natu- 
ral 
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ral  ri^s,  in  that  limited  qualified  manner,  which  is  prcfcribed  by 
law*and  is  neceflary  to  their  fecurity,  and  the  pejice  and  good  or- 
dcr  of  focicty,  and  by  reafon  of  which,  he  acquires  certain  other 
civil  rights,  refolting  from  the  fcocial  (late.  When  an  individual 
redgns  part  of  his  natural  liberty,  to  a  fupcrior,  he  thereby  gainj 
the  aid  and  a£5ftance  of  that  fiij>crior,  in  guarding  and  deHnd'Hig 
his  right  of  civil  liberty,  againft  all  illegal  encroachments.  When 
a  man  fiibmits  to  the  roles  and  forms  ot'law,  in  the  acquifition  of 
properly,  he  finds  thofe  rules  and  forms  render  tlie  enjoyment  of  it  . 
fafe   and  permanent. 

Oar  enterins  into  a  ftnte  of  fl>cietv,  does  not  reftrfft  us  in  all 
our  natural  rights,  but  mmy  arc  left  untouched.  Mankind  are  re- 
ftrictcd  from  injuring  each  oihcr  in  perfon,  cbaTa«^cr,  and  proper- 
ty ;  and  are  inhibited  from  coniniiting  certain  crimes,  which  endtjn- 
ger  the  exillence  of  fociety.  Bot  they  podefs  all  the  freedom  of' 
the  natural  ftate,  in  the  exercife  of  the  a:ts  of  hamaniry,  gcncrofi- 
ty,and  benevolence  :  in  the  formation  of  the  corr.txions  c*f  fneiid- 
fhipy  and  in  that  intcrcourfc  between  each  other,  which  conltiintcs 
the  manners  of  the  country.  The  rules  of  conducl:  are  derived 
from  common  opinion  and  general  cuftom.  Nations  are  not  Icfs  ■ 
ditlinguifhed  by  the  refinement  of  manners,  and  the  progrcfs  of  ci- 
vilization, than  by  their  laws  and  government.  This  fubjeft  be- 
l.^pgs  however  to  the  invcftlgiiion  of  the  moral  chara^er  of  man  ; 
bot  as  thcfe  enquiries  refpedlhim  only  in  his  civil  capacity,  I  fliall 
confider  thofe  rights  only  which  are  denominated  civil,  and  the  vi- 
olation of  which  is  puniHied  by  compelling  the  wrong  doer  to 
make  reparation  to  the  party  injured. 


Chapter     Second. 

OF  THE  RIGHT  OF  PERSONAL  Si:CURITY. 

i  ERSONAL  fecurity  conflfts  in  a  man's  having  the  peaceable 
enjoyment  of  life,  limbs,  bo<Jy,  health,  and  rcpLir.iion. —  i.  TliS 
prcfcrvation  of  life  is  an  objcd  of  the  fird  conilcjiience  in  all  go- 
vernments, and  the  taking  of  it  away  is  jniiiifl.able  with  iknth. 
To  ihc  perfon  injured,  no  reparation  can  be  madc^andthcrcf«;re  the 
Vci.  I.  ^  a  fubik 
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pablxc  only  can  profecutetheoffnider.  In  England,  an  appeal  is 
given  to  the  wlfe^  or  Ton  of  the  deceafed,  againft  the  murderer^  whc 
on  convi^on,  cannot  be  pardoned :  but  here,  no  fiich  mode  of  profe- 
cutton  has  been'  admitted,  g  The  law  regards  an  infant  even  in 
the  mother's  womb^  and  if  it  be  m  any  way  killed,  it  is  a  great  mif* 
demeanor.  It  is  alfo  capable  of  taking  a.  legacy,  and  an  eftate  lim^ 
ited  to  its  nfe. 

Life  is  the  gift  of  God,  and  the  mod  important  right  that  man- 
kind enjoy.  No  man  has  a  right  to  difpofe  of,  or  take  away  hi» 
own  life,  nor  may  it  be  deftroycd  by  any  of  his  fellow  creatures, 
on  their  own  authority ;  but  as  it  has  been  found  neceflary  to 
maint^n  civil  goveramem,  that  the  power  of  taking  away  life, 
for  the  commiilion  of  certain  crimes,  immediately  tending  to  its 
diflbiution,  (hould  be  vefted  in  the  Aipreme  power  of  the  ftate,  it 
has  therefore  become  a  principle  in  all  countries,  that  the  legiQa- 
toremay  inflidthe  puniihment  of  death,  on  certain  crimes  of  the 
deeped  die.  The  law  has  not  only  eftablifhed  thofe  bulwarks  to 
gaard  this  (acred  right,  but  has  authorifed  individuals  to  exert 
their  own-ftreugth  and  power,  to  defend  their  lives  when  attack- 
ed, and  they  may  legally  take  away  the  lives  of  the  aflailant^,  ta 
fave  their  own.  A  man  may  avoid  a  contract,  mto  which  he  t& 
compelled  to  enter,  through  fear  of  lofrng  his  life. 

2.  h  The  prefervation  of  a  man's  limbs,  is  an  objed  attended  to 
by  law,  and  efpecially  the  eyes>  tongue,  and  privy-members,  be- 
ing thole  limbs  which  are  of  the  higheft  confequence  in  the  enjoy*  . 
ment  of  life.  The  deftru6lion  of  them  is  denominated,  mayhem,, 
and  the  crime  is  by  {htute,  punifhable  with  death,  i  By  the  com- 
mon law,  mayhem  extends  to  all  limbs  that  may  be  uleful  to  a 
man  in  fight,  and  the  crime  is  puuiihable  with  deatli :  but  the 
mildnefs  of  our  (latute  has  moderated  the  rigor  of  the  common  law. 
The  law  not  only  guards  the  limbs  of  a  man,  but  he  has  a  right 
to  take  away  the  life  of  another,  in  defence  of  either  of  his  mem- 
bers. As  the  lofs  of  a  member  is  irreparable,  the  law  will  not 
oblige  a  j^rfon  to  fuffer  it,  but  will  autliorilc  bhn  to  defend  it,  at 
theexpcnfe  of  tlic  life  of  the  aflailant ;  but  to  avoid  a  mere  battery^ 
the  law  will  not  anthorife  the  commiflion  of  homicide,  bccaufc,  com*. 

pcDfapoo. 
g  I  Black.   Con*  130.       i  StatutM,  ij.       i  i  Ilask.  Com.  130. 
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penfation  can  be  made  for  the  injury.  A  man  may  avoid  a  contrail: 
^vfaich  he  makes^  through  a  well  grounded  fear  of  mayhem^  or  loft 
of  limb,  which  is  called  durefs  by  threats. 

$.  i  Not  only  is  a  man  protedtod  agalnft  IdCs  of  limb,  but  the 
body  and  the  limbs,  are  protet^ed  againft  all  menaces,  alTaults,  beat- 
ing, and  wounding.  Such*  a^9  are  a  breach  of  the  peace,  and 
puniihable  by  fine.  The  perfon  injured,  has  an  a^ion  of  trefpafs 
fbraflault  and  battery,  againft  the  wrong- doer,  to  recover  dama* 
ges  for  the  injury  he  has  fuftained.  Tliis  fecurity  of  our  body  and 
limbs,  from  all  corporal  injuries,  is  an  ineftimable  right.  When  we 
come  to  coniider  the  various  kinds  of  ad):ions,  to  obtain  redreis  for 
Injuries,  we  Ihall  fpecificate  thofe  ads,  which  are  an  infra&lon  of 
this  right,  and  for  which  a  remedy  is  given. 

4.  The  prefervation  of  health,  fo  eflential  to  the  enjoyment  of 
the  bleffings  of  life,  is  regarded  by  law.  An  adion  lies  for  a  per- 
Ton  to  recover  damages  for  any  injury  he  fuftains  in  that  repfed. 
The  legiflature  have  been  careful  to  preferve  the  health  of  the  pccv 
pie,  by  preventing  the  introdudioa  of  contagious  diibrders^  anl 
their  Ipreadingwhea  intr^uced. 

5.  A  man's  reputation  and  good  name,  is  fecured  from  iknder, 
^etradien,  and  defamation.  A  good  chara^er,  is  the  fource  of 
fome  of  our  higheft  enjayments,  and  the  prefervation  of  it  from 
the  blaft  of  envy,  and  the  tongue  of  malice,  is  one  of  the  moft 
cfleniial  benefits  we  derive  from  fociety.  Whoever  attempts  to 
wound  the  reputation  of  another,  by  fpeaking  flanderoos  words, 
fpreading  defamatory  reports,  publifhing  fcandalous  libels,  or  ex- 
hibiting ladricous  pidures,  ihall  anfwer  to  the  party  mjured  all 
^lamages  that  he  fuftams,  by  fuch  unjuftifiable  condud. 

The  nature  and  extent  of  thefc  rights  will  be  eafily  comprehended 
by  this  concife  defcription.  It  is  difficult  to  fay  much  about  them, 
without  taking  into  cenilderatioR  thofe  ads,  which  amount  to  a  vi- 
olation of  theok  This  belongs  to  tliat  part  of  our  enquiries,  that 
relates  to  peribnal  wrongs,  and  their  remedies,  which  muft  be  de- 
fered,  till  we  treat  of  that  ^bjed,  and  then  this  point  will  be  rp- 
fumed,  and  largely  difcufled. 
i  I    filack.  Com.  1^4  • 
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Chapter    Third. 

OF  THE  RIGHT  OF  PERSONAL  LIBERTY. 

.X  HIS  facred  and  ineftimable  right,  without  which  all  others  are 
of  little  value,  is  enjoyed  by  the  people  of  this  ftate  in  as  full  ex- 
tent, a*  in  any  country  on  tlie  globe,  and  in  as  high  degree  as  is 
conGllent  with  the  nature  of  civil  government.  No  individual,  or 
body  of  men,  have  a  difcrctionary,  or  arbitrary  power  to  commit 
any  perfon  to  prifoH  ;  no  man  can  be  reft  rained  of  his  liberty  ;  be 
prevented  from  removing  himftlf  from  place  to  place,  as  he  chufes  ; 
be  compelled  to  go  to  a  place  contrary  to  his  inclination,  or  be  in 
any  way  iniprifoned,  or  confined,  unlefs  by  virtue  of  the  exprefs 
laws  of  the  land.  The  fe  laws  are  fo  clear  and  explicit,  that  it  is 
in  the  power  of  every  man  to  avoid  breaking  them,  and  if  he  be 
committed  to  prifon,  itmuft  be  the  eflcd  of  his  own  fault. 

In  matters  of  a  criminal  nature,  tho  every  offender  may  be  ap. 
prchended  by  private  perfons,  yet  they  mufl  be  immediately  car- 
lied  before  proper  authority,  complaint  muft  be  entered  by  fome 
informing  ofKccr,  the  court  muft  make  enquiry  refpe<5ting  the  truth 
of  the  accufation,  and  if  a  probability  of  guilt  appears,  the  offend- 
er may  be  committed  to  prifon,  and  held  for  trial.  But  without 
fuch  a  proceeding,  no  criminal  can  be  iniprifoned,  and  even  then 
it  can  be  done  only  for  capital  offences  ;  all  others  being  bailable ; 
and  t!ie  criminal  will  not  be  iniprifoned,  if  he  be  able  to  procure 
ball.  If  the  offence  be  not  bailable,  or  the  criminal  unable  to  pro- 
cure bail,  be  committed  to  prifon,  there  are  courts  of  law  confli- 
tuted  for  the  trial  of  all  offences,  which  fit  fo  frequently,  that  a 
perfon  can  lie  in  a  prifon  but  a  Ihort  time,  before  he  will  have  a 
fair  opportunity  of  manifefting  his  innocence,  or  of  being  proved 
guilty,  and  obtaining  his  enlargement,  by  faffering  the  punillimcnt 
that  his  crime  dcftrves. 

How  different  is  this  from  the  pradice  of  all  defpotic  govern- 
ments. There  the  monarch  has  power  to  commit  a  man  to  prifon, 
upon  any  pretence  whatever,  and  there  detain  him  fo  long  as  he 
plcufcs,  without  bringing  him  to  trial  ;  rcr  is  there  any  method 
for  the  fubjt'cl  to  obtain  his  liberty,  enlargrmeut,  or  trial,  without 

the 
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tbe  conientof  the  defpot.  Many  inftances  have  happened,  where 
innoccDt  pcrfons  who  had  rendered  therofelves  obnoxioas  to  a 
tyrant,  A\c  been  confined  for  years  ;  and  have  even  languiihcd 
cut  tlieir  miferable  lives  in  the  folitary  manfions  of  a  prifon,  dcfti- 
tute  of  the  comforts  and  pleaiures  of  life,  and  fecluded  forever 
from  the  company  and  converfation  of  their  families^  their  friends 
and  the  human  race.  To  what  a  ftate  of  degradation  and  mean* 
se(s,  muftthe  minds  of  men  be  reduced,  to  be  quiet  and  peaceable 
amidft  the  terrors  and  cruelties  of  fuch  a  government.  How  en- 
viable is  our  (ituation,  when  compared  with  almoft  every  country 
on  the  globe,  and  how  much  reafon  have  we,  not  only  to  be  obedi- 
ent to  our  laws,  but  to  exert  every  power  to  defend  and  maintain 
a  conAitution  which  will  render  us  the  freed  and  happieft  nation  in 
the  world,  if  we  have  a  difpofition  to  enjoy  tbofe  privileges  whioh 
Heaven  has  befiowed  upon  us. 

No  perfon  can  be  imprifoned  in  cafes  of  a  civil  nature,  if  he  be 
able  to  pay  the  debt.  If  he  be  unable,  he  may  be  imprifoned  by 
precept  from  lawful  authority.  If  a  man  will  be  fo  imprudent  aa 
fo  involve  himfclf  in  debts,  that  be  cannot  difchargc,  he  muft 
ilitFer  imprifonment,  as  a  coufequence  of  his  imprudence  and  jfolly. 
But  even  then,  if  he  can  procure  bonds,  he  may  enjoy  certain  lib- 
erties adjacent  to  the  prifon,  and  is  not  fabjecled  to  the  horrors 
of  clofe  confinement.  If  he  be  fo  poor  that  he  cannot  pay  the  debt 
norfopport  hitnfelf,  the  law  allows  him  to  take  an  oath,  that  he 
has  not  eft  ate  to  the  value  of  five  pounds,  on  which  he  ftiall  be 
difcharged  from  prifon^  unlcfs  the  creditor  furniflies  him  with 
fupport. 

Every  confinement  of  a  perfon,  in  any  fhape,  is  called  an  impri- 
fonment, and  if  it  be  done  without  legal  authority,  it  is  falfe  impri- 
fonment. The  legality  of  imprifonment,  confu'ls  in  its  being 
done  byprocefs,  precept,  or  warrant,  from  proper  authority,  hav- 
ing power  to  commit  ;  which  muft  be  in  writing,  figned  by 
fuch  authority,  and  exprefling  the  caufe  of  commitment.. 

If  a  man  be  illegally  reftrained  of  his  liberty,  an  a4lioq  of  tref- 
pa&will  lie  to  recover  damages,  and  if  he  be  compelled  to  execute 
acontrac^^  to  obtain  his  liberty,  he  may  avoid  it.     This  is  a>lh'd 
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darefs  bj  impiifoBment :  bat  if  a  man  be  lawfbllj  imprifbned, 
and  execute  a  contrad  to  obtain  his  difcharge^  then  fuch  contra& 
will  be  bindmg. 


Chapter    Fourth. 

OF  THE  RIGHT  OF  PRIVATE  PROPERTY. 

X  HE  original  right  to  property  is  founded  in  the  nature  of 
things.  It  confids  in  the  power  of  ufing  and  difpofuig  of  it, 
without  controul.  But  in  a  ftatc  of  focicty,  it  became  neceilary 
for  the  mutual  convenience  of  mankind,  that  this  natural  right 
ihould  be  laid  under  certain  redridions  and  limitations.  We 
therefore  do  not  appeal  to  the  laws  of  nature  for  the  title  to 
the  property  we  poflefs.  This  would  open  tlie  door  to  endlels 
controverfies  and  difputes,  and  would  be  in  a  meafure  reverting  to 
a  ftate  of  nature.  But  that  property  may  be  upon  a  certain,  per* 
nianent  foundation,  there  have  been  certain  pofitive  rules  adopted 
by  mankind,  which  govern  the  acquifition,  the  ufe,  and  the  dif- 
pofition  of  it.  Thcfe  are  calculated  to  give  the  pofleflbrs  a  more 
perfetfc  enjoyment,  than  can  be  derived  from  natural  law,  and  there- 
by compenfate  for  thofc  rights  which  are  refigned,  upon  entering 
into  fociety. 

The  laws  of  this  ftate  refpcding  property,  arc  founded  upon 
principles  of  juftice  and  good  policy,  and  fecure  to  the  people,  the 
moft  enlarged  powers  and  privileges.  Every  man  in  the  exercifc 
of  common  rcalbn,  is  capable  to  acquire  property,  to  ufe  and  im- 
prove it  in  fuch  manner  as  he  thinks  fit,  if  h^  injures  no  other  per- 
fon,  and  to  convey,  transfer,  and  difpofe  of  it  as  he  pleafes,  in 
conformity  to  certain  rules  and  regulations  prefcribed  by  law. 
Every  perfon  has  a  clear  title  to  the  property  he  acquires,  in  his 
own  right,  independent  of  any  fuperior  whatever,  and  no  one 
can  deprive  hjm  of  it,  without  his  agreement  and  confeut,  unlcfs 
by  force  of  exprefs  law.  There  is  no  fupreme  authority,  that 
poffefs  an  arbitrary  power  to  take  away  the  property  of  any  per- 
fon without  his  confent,  exprefs  or  implied,  even  for  the  fupport  of 
civil  government.     The  general  aflcmbly  wlxo  are  eleded  by  the 

people 
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people^  and  to  whom  they  delegate  the  power  of  confulting  and 
aflingfbr  the  general  good,  have  a  right  to  inipofe  taxe&  upoa 
tbe  people,  for  the  purpofe  of  defraying  the  neceflary  expenfes  of 
^vernment.  But  as  they  are  the  reprefcntatives  of  the  people, 
the  people  do  in  fadt  virtually  alien t  to  every  tax  that  is  granted, 
and  thereby  have  a  com]?]eat  (ecurity  againft  all  unreafonablc  and 
unneceflary  impofitions  of  public  burdens. 

It  would  be  a  matter  of  cunodty  to  compare  our  condition,  with 
the  greater  part  of  the  nations  of  the  earth.  In  fume  of  the  moft 
fertile  countries  of  Alia  and  Africa,  where  the  fpontaneous  pro* 
du&ioDS  of  nature,  fumifh  the  inhabitants,  with  all  the  luxuries 
and  elegances  of  life,  the  defpotifm  of  government,  has  rendered 
them  compleatly  wretched  and  njiferable.  The  title  to  their  pro- 
perty is  dependent  on  the  arbitrary  will  ofthemaf^ir,  and  all  the 
wealth  they  can  accumulate,  is  perj^etnally  expofed  to  be  taken 
from  them,  by  the  hands  of  the  rapacious  vultures  that  govern 
them.  Under  fuch  a  government,  genius  droops,  induftry  lan- 
guifbes,  woe  and  raifery  reign  triumphant,  and  happir.efs  is  ban- 
iflied  from  tbe  land. 

■if. 


Chapter     Fifth. 
OF  HUSBAND  AND  WIFE. 

T 

X  HE  connexion  between  hufband  and  wife,  conftitutes  the  mod 
important,  and  endearing  relation,  that  fubfifts  between  intlVidu-i 
als  of  the  hanum  race.  This  union,  when  founded  on  a  murual  at- 
taclmient,  and  the  ardor  of  youthful  paffions,  Is  productive  of 
the  purcft  joys  and  tendered  tranfports,  that  gladden  the  heart. 

This  connexion  between  the  f<;xes,  has  been  maintained  in  all 
ages,  and  in  all  countries;  tlio  the  rights  and  duties  of  it  have 
been  very  various,  as  well  as  the  modes  and  ceremonies,  by  which 
it  b  contracted.  /  The  moft  general  principle  that  has  been  a- 
dopted  is  that  a  man  fhall  have  but  one  wife,—but  in  thefouthera 
climates,  and  in  the  countries  where  the  dreary  religion  of  Moha- 
nied  has  prevailed,  polygamy  lias  been  introduced,  the  women  have 
been  treated  as  flaves,  and  confidered  as  merely  the  objedls  of  lull 
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and  fenfuality.  The  manners  of  the  peopk|  in  conieqacnce  of 
this  pradice^  are  barbarous^  unpoliflied^  and  anfocial.  Among  &• 
▼age  nations,  the  women  are  treated  as  beings  of  an  inferior  order, 
and  are  fabjeded  to  all  the  rigor  and  hardfliip  offlavery.  The 
progreis  of  nations  to  civilization  and  refinement  of  manners^  is 
marked  by  an  encreafing  attention  to  the  female  fex^  and  fociety  may 
be  faid  to  have  arrived  to  the  higheft  point  of  improvement,  when 
the  charms  of  their  beauty  and  the  foftneft  of  ther  virtues  are  united 
in  befto wing  the  fwectcft  joys  on  domeftic  life,  when  they  are  con- 
fidered  as  the  equal  companions  and  friends  of  the  other  fcx, 
and  when  the  intercourfe  of  the  fexcs  is  rcg'ilatcd  by  fentiments 
of  decency,  delicacy  and  propriety.  Perhaps  no  country  has  a  bet- 
ter right  to  boaftofthisftate  of  manners,  than  America. 

Marriage  has  been  deemed  a  civil  contra^,  in  all  countries, 
excepting  where  the  chriftian  religion  has  flouriihed.  When  this 
religion  was  eftablilhed,  marriage  was  taken  under  its  fpecial  gui- 
dance and  diredlion,  and  the  union  of  the  twofexes  was  conftdered 
in  a  very  different  light  from  what  it  was  confideredby  the  Pagan 
nations.  Such  are  the  extravagant  abfurdities  which  have  been  a- 
dopted  that  it  is  a  truth,  that  the  dodrine  has  been  holden^  that 
a  man  who  has  tafled  the  pureft  domeftic  pleafure,  in  the  arms  of 
a  virtuous  and  lovely  wife,  becomes  polluted,  and  unfit  to  mi- 
nifter  in  holy  things,  at  the  altar  of  God,  and  that  the  abftaining 
from  thofe  endearing  pleafures,  to  enjoy  which  we  are  impelled  by 
the  ftrongeft  propcnfity  of  the  human  heart,  is  the  moll  acceptable 
facrificc  to  that  Being,  who  created  us,  and  implanted  in  us  the 
very  principles  that  tliis  doilrine  counterafts.  From  this  (burcc 
has  flowed  the  celibacy  of  the  clergy  and  the  monadic  inftitutions, 
where  a  perpetual  warfare  between  miftaken  duty  and  natural  paf- 
fion,  has  rendered  thefe  vidims  of  fui^erllitioU;  the  moft  wretched 
of  mortals. 

The  Roman  catholics  have  advanced  the  contrad  of  marriage  ta 
the  dignity  of  a  facrament,  and  rendered  it  a  powerful  and  fuc- 
cefsful  engine,  to  promote  the  afpiring  views  of  the  clergy.  In 
England,  marriage  is  confidered  in  a  great  meafure,  as  a  matter  of 
fpiritual  jurifdi&ion.    The  law  points  out  certain  modes  to  be  pur* 
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fued  tocomjdmt  the  contra&i  and  deduce  the  confefaeflces  refalt- 
ing  from  it.  But  the  celebration  and  diflblution  of  it,  and  the 
pamfhincnt  of  all  crimes  refpeding]t»  are  left  to  the  ecclefiaftical 
courts,  whopanifh  only  for  the  good  of  the  foul. 

But  in  thb  (late,  we  have  happily  thrown  o(F  thofe  ihackles 
which  the  devices  of  men  had  invented  to  render  mankind  mifera* 
blc,  under  the  pretence  of  rendering  them  religious  and  preparing 
them  to  be  happy.  This  contra£i,  by  our  law  is  confidered  merely 
in  a  civil  light,  and  the  clergy  have  no  power,  but  to  celebrate 
the  marriage,  by  virtue  of  exprefs  law,  in  the  fame  manner  as  tlie 
civil  magiftrate.  All  crimes  that  can  be  committed  by  an  unch9Ae 
and  Illegal  intercourfe  between  the  fexes,  are  punifhed  by  the 
coufts   of  common   law. 

For  a  clearer  comprehenfion  of  this  fubje^,  I  (hall  diftribute  it 
-under  the  following  heads : 

I.  How  the  contract  of  marriage  may  be  made,  and  publilhed. 

II.  How  it  may  be  diflblved* 

TIL  How  it  operates  upon  the  acls  of  the  wife,  previoufly 
done,  and  of  agreements  between  them  during  marriage. 

IV.  The  power  which  marriage  gives  the  hufband,  over  the 
eftate  of  the  wife. 

V.  How  far  the  hufband  is  chargeable  with  the  debts  of  the 
wife,  contracted  before,  or  after  marriage,  and  of  a  wife  who  it 
executrix,  or  adminiQratrix. 

VI.  When  a  hufband  and  wife  muft  join  in  fuing,  and  be  join- 
ed when  fued  ;  and  when  the  wife  may  fue,  or  be  fued  as  a  fmgle 
woman. 

VII.  Of  the  power  of  the  hufband  over  the  perfon  of  the  wife, 
and  her  remedy  for  any  injury  done  her,  by  him. 

VIII.  How  far  the  a£ls  of  the  hufband,  or  wife,  alone,  or  joint- 
ly with  the  wife,  will  bind  the  wife. 

IX.  Of  the  crimes  of  the  wife,  where  (he  alone  fhall  be  pun- 
VoL.  I.  B   b  Uhcd 
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iflied,  and  where  the  hufband  is  anfwcrable  for  what  (he  does  Ul 
a  civil  adion.     Of  cadi  of  thcfe,  I  fhall  treat  in  their  order,  and, 

I.  How  the  contra^  of  marriage  may  be  made,  and  publifb- 
cd.  Under  this  head,  it  muft  be  obfcrved,  i.  TJiat  the  par- 
ties muft  be  of  ability  and  capacity  to  contradb.  7,  They  muft 
in  fat^t  make  a  contract,  and  ^.  The  contract  muft  be  executed 
and  publillied  according  to  the  forms  and  ceremonies  required 
by  law. 

I.  In  regard  to  tlic  ability  of  perfons,  it  muft  be  noted,  tbac 
in*  general  all  perlbns  have  the  power,  unlefs  they  are  difqualificd 
by  fome  particular  difabilities  or  inipediments-. 

1.  Want  of  age  incapacitates  perfons  to  make  this  contra^. 
m  The  age  of  confent  is  fourteen  for  boys,  and  twelve  for  girls  ; 
if  they  marry  under  thofe  ages,  the  marriage  is  imperfect,  and  the 
parties  when  they  arrive  to  the  age  of  confent,  but  not  before, 
may  agree  to  the  marriage,  which  renders  it  valid  without  further 
celebration,  ordifagrec  which  renders  kvoid.  If  one  of  the  par- 
ties be  above,  and  the  other  under  the  age  of  confent,  then  the 
party  above  fuch  age,  may  difagree,  as  well  as  the  other,  for  both 
muft  be  bound,  or  neither  ;  but  fuch  party  cannot  difagree,  be- 
fore the  other  arrives  to  tlie  proper  age. 

2.  ConCinguinity  and  affinity,  between  perfons,  difqnalify  them  to 

make  this  <;pntraft.  «  The  ftatute  law  which  is  copied  from  the  Lcvi- 

tical  law,  prohibits  all  perfons  within  certain  degrees  of  propinqui - 

ty,  by  blood  or  marriage,  from  intermarrying,  declares  void  fuch 

marriages,  baftardizcs  the  ifliie,  and  punilhes  with  great  feverity, 

fuch  inceftuoiTs  conduft.     0  AH  marriages  between  perlbns  related 

in  the  aicending  or  defcending  line,  to  the  remoteft  poffible  degree 

are  prohibited,  on  the  principles,  that  fuch  inceftuous  connexion  is 

repugnant  to  the  law  of  nature,  for  the  mother  would  never  preferve 

and  educate  the  female  i/Iue,  if  the  father  migjit  haveaccefs  to  thera, 

nor  the  father  the  male  iflue,  if  they  might  afcend  the  bed  of  the 

mother  :   that  it  deftroys  the  natural  duties  between  parents  and 

children  ;  for  the  parent  could  never  maintain  that  authority ,  wliich 

is  neccflary  for  the  education  and  government  of  the  child,  nor  tlie 

chUd 
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•hTld  that  reverence  that  is  due  to  the  parent,  if  fuch  indecent  fami- 
liarities were  admitted  :  and  there  feems  to  be  the  fame  natural  rea* 
fan,  which  exifts  in  the  brute  creation,  that  ic  is  neceilary  to  cro(s 
the  flrain,  to  continue  the  fpecies  compleat :  for  there  may  be  the 
fame  tone  and  figure  of  blood,  and  a  ftmilar  conformation  of  veflels, 
between  near  relations,  which  would  render  their  ifliie  torpid  and 
inaftive.  While  a  new  mixture  of  others  of  the  fame  kind,  where 
there  is  a  different  figareand  motion  of  the  blood  and  fpirita^  maj 
«dd  a  new  vigor,  and  ability  to  the  animal  ceconomy. 

The  prohibition  of  marriage  among  collateral  relations,  extends 
to  the  third  degree,  and  tho  the  reafon  be  not  the  fame,  as  among 
lineal  relations,  yet  the  law  is  founded  in  good  policy.  The  mar- 
riage of  brothers  and  fillers,  who  muft  be  educated  together,  and 
of  uncles  and  aunts,  with  nephews  and  neices,  who  from  the  near- 
nds  of  their  relation  moft  be  familiar  with  each  other,  would  open 
ihe  door  for  fuch  frequent  and  convenient  opportunity  for  every 
ipccies  of  lewdneis  and  debauchery,  that  a  univerfal  corruption 
and  depravity  of  mamiers  would  follow,  and  chadity  and  inno- 
cence be  baniihed  the  world.  Every  family  would  be  confined  to 
itielfin  the  exerciie  (^licentioufnefs  and  wickeduefs  ;  for  fuch  con- 
duifl  would  prevent  theextcnfion  of  family  conne<^iious :  a  friendly 
intercourie  which  polifhes  and  improves  the  manners  of  mankind^ 
would  ceafe  to  conned  the  diiFerent  members  of  the  community, 
and  the  difl^lion  of  love  and  charity,  would  no  longer  augment 
the  happinefs  of  mankind. 

The  extenfion  of  tlie  prohibition  of  marriage  to  relations  by  af- 
finity, b  grounded  on  the  idea  that  hufband  and  wife  become  one 
perfon.  It  is  true  that  tbe  human  heart  docs  not  feel  that  natural 
horror,  and  averfion  a^ainft  a  connection  with  pcrfons  related  by 
affinity,  as  coufanguiuity,  but  fo  far  as  the  fame  danger  of  debr.u- 
cbery  of  manners  arifes  from  it,  there  h  uudoubtedly  a  propriety  In 
extending  the  prohibition. 

3.  />  A  prior  marriage,  or  havinira  hufband  or  wife  living  at  the 
lame  time,  difables  pcrfons  from  making  this  contract.  If  they  at- 
tempt it,  the  marriage  is  void,  and  they  are  liable  to  fcverc  punifli- 
ment. 

B  b  a  4-    A 
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4.  y  A  want  of  reafon  is  another  difability.  An  idiot  is  wholly^ 
incapable  of  entering  into  a  matrimonial  contraft,  fo  is  a  lanatic, 
unlcfs  in  a  lucid  interval.  But  if  the  misfortune  to  be  deprived  oT 
reafon  happen  to  a  perfon  after  marriage^  there  is  no  provifion  in 
law  to  annul  it. 

5,  r  When  the  parties  are  within  age,  the  law  requires  the  con- 
fent  of  the  parents  and  guatdians  (if  any)  of  fuch  perfons,  as  are  uu* 
der  the  care  and  controul  of  parents  and  guardians,  upou  penalty 
that  any  perfons  who  have  a  right  to  perform  the  ceremony  of 
marriage,  Ihallpay  a  fine  of  twenty  pounds,  if  they  marry  perfons 
tvithout  the  confent  of  the  parents  and  guardians  ;  one  half  to  any 
common "  informer,  and  tlie  other  to  the  county  treafury  ;  but  the 
marriage  however  is  valid. 

3.  /  The  parties  mufl  in  fai^  make  a  contra^,  which  arUes  froiyx 
their  fnotual  agreement  and  confent,  whcfi  tliey  labor  under  no  legal 
4ffabiUty,  for  it  is  not  a  familiar  intercourfc  between  the  parties, 
but  their  confent,  that  conftitutcs  the  contradt.  By  the  Jaw  of  04* 
f  iH-e,  and  by  the  imperial  or  civil  law,  a  mutual  oontrad,  as  I  m^ry 
you  ;  you  and  I,  are  man  and  wife,  is  a  marriage  in  fa£fc,  which 
tlie  parties  cannot  releafe  but  by  mutual  agreement.  A  pronufe 
to  marry  in  ftiture,  would  by  the.  cannon  law  be  enforced  ia  the 
fpiritual  court  ;  but  either  party  could  relcafe  it,  and.  marriage  t« 
anotlxer,  diflblvcd  it.  But  by  our  ia.w  no  a^H:  of  the  parties  alone 
can  make  the  marriage  valid,  and  no  court  can  c^oiupel  the  fpe« 
c4fic  performance  of  a  marriage  contra^  ;  but  thefe  contrails  arc 
fo  far  countenanced  by  our  law,  that  if  either  party  refufcs  to  fulfil 
^n  executory  contract  of  marriage,  an  aftion  will  lie  in  favor  of 
the. injured  party,  for  the  recovery  of  damages,  and  courts  have 
fometiraes  given  large  damages  in  fuch  cafes.  But  here  the  fpecial 
cJrcumdances  of  the  cafe  muft  be  taken  into  confideration.  If  the 
plaimiiF  be  a  woman  of  a  fair  character,  and  the  confeqnence  of 
the  promifc  was  her  feduiftion,  then  the  mofl  exemplary  damages 
ought  to  be  given,  to  make  all  poHible  reparaijiou  for  the  great  eft 
injury  that  a  woman  can  fuftain.  *  Thefe  promifes  are  good  tho 
no  time  be  agreed  on,  but  it  is  ncccflary  to  entitle  the  party  to  ?n 
aclion,  to  aver  an  oITcr  of  uurrlage  and  relulld.  It  has  been  de- 
termined 

tj  I  Black.  Com.  438.  r  Staiuics  136.  y"  3  Bac.  Abj.  j,^.  x  Jl>xd 
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temtined  tHtt  marriage  is  an  advancemeot  aod  benefit  to  a  man, 
and  that  of  conrie  he  may  bring  an  a^ion  for  the  breach  of  a  marri- 
age cootrad.  The  adion  muft  be  founded  on  mutual  promifes,  for 
if  it  be  on  •ne  fide  only,  it  is  a  naked  agreement,  and  not  binding 

•  If  a  man  of  full  age,  and  a  girl  of  fifteen,  promife  to  intermar- 
ry, and  the  man  be  guilty  of  a  breach  of  contra^,  an  a&ion  will 
lie  againft  him  in  favor  of  the  woman,  for  tho  the  contrad  was  void- 
able as  to  her,  yet  the  man  ihall  be  prefumed  toad  with  fufficient 
caution,  otherwife  the  privilege  allowed  to  infants,  to  rcfcind  tlieir 
contracts,  which  was  intended  for  their  bencAt,  might  operate  to 
their  prejudice. 

3.  This  con  trad  mud  be  publilhed  and  executed  according  to 
certain  forms,  and  ceremonies  prefcribed  by  law. 

w  Before  a  marriage  can  be  legally  celebrated,  it  is  requifitc  that 
the  intention  of  the  parties  be  publiihcd  in  fome  public  meeting 
or  congi-cgation,  on  the  Lord's  day,  or  on  Ibnie  public  fad,  thaiikf- 
gU'ing  orledure-day,  in  the  town,  parifh,  or  fociety,  wlicre  tlic 
parties,  or  cither  of  them  ordinarily  relidc,  or  Tuch  intention  he 
fet  up  in  writing,  upon  fome  port  or  door  of  their  mecting-houfc, 
or  near  the  fame  in  public  view,  there  to  lUnd  fo  as  to  be  read, 
ei^t  days  before  the  marriage. 

Ma^ftrates,  juftices  of  the  peace  in  their  own  county,  or  jurifdic  • 
tion,  ordained  minifters  in  the  county  where  they  dwell,  and  du- 
ring the  time  they  continue  fettled  in  the  work  of  the  muiiftry,  are 
only  vefted  with  the  power  of  joining  perfons  together  in  marri- 
age, and  an  attempt  by  perfons  of  any  other  defcription  is  void, 
and  inef&doal.f  Thefe  regulations  have  been  thouglit  neccflarv 
for  the  purpofe  of  rendering  this  comrac^,  which  is  of  fo  much  con- 
fequenee  to  civil  focicty,  more  ferious,  folemn  and  deliberate,  to  give 
notice  to  parents,  and  all  who  arc  interefted,  of  the  intention  of 
the  parties,  (b  that  meafures  may  be  taken  to  prevent  it,  if  unwar- 
rantable or  illegal,  and  to  ftop  all  private  and  clandeOine  marria- 
ges ;  but  if  the  marriage  be  celebrated  without  confent  or  pul)lica- 
tion,  it  is  valid,  and  the  ptrformer  only  liable  to  the  penalty. 

J  he 
•r  3  Bjc.  Abr.  574.         w  Stitules.  ij6. 

f  An  crioncuus  opiri  n  has  prcvaikvl,  that  any  p:i\fm  not  a  miniflcr,  nr 
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a^aittU  Uw,  as  veil  JU  the  dccitiojid  of  the  )uj>crioi   luutt. 
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The  law  has  not  poinwd  out  any  mode  in  which  marriage  fhall 
be  celebrated  ;  but  has  left  it  to  the  common  cnfl«cn  and  pradke, 
which  Las  been  eftablifhed  from  time  immemorial.  But  it  may  be 
obfcrved,  that  any  form  of  words  which  explicitly  cooftituse  a 
contraband  engagement  from  the  parties  to  each  other,  andpub- 
lifhcd  in  the  prcfencc  of,  and  by  a  legal  officer,  will  amount  to  a 
marriage  according  to  law. 

II.     We  confidcr  how  the  contraA  of  marriage  may  be  diffblvcd. 

Before  the  cftablifliment  of  chriftianiry,  and  in  all  countries  where 
that  religion  has  not  been  received,  the  contrail  of  marriage,  has 
jiot  been  confidered  of  an  indifloluble  nature  ;  but  divorces  have 
IScen  allowed  upon  a  variety  of  prfnciples.  In  the  rude  ages  of 
fociety/  when  the  manners  are  rough  and  unpoliflicd,  wives  arc 
deemed  to  be  the  flaves  of  their  hulbands,  and  they  have  thp  power 
of  divorcing  them  at  plcafurc.  As  the  manners  of  the  people  im- 
proved, tiie  laws  introduced  fomc  regulations,  to  reft  rain  ihc  un- 
rcafonable,  excrcife  of  this  arbitrary  power  ;  but  even  in  the  moft 
polifhed  periods  of  the  Grecian  and  Roman  States,  divorces  were 
admitted  on  the  nioft  trifling  pretences.  As  the  manners  of  the 
people  bccrjiie  more  poliflied,  tlie  condition  of  wives  grew  more 
tolerable,  and  they  were  allowed  the  privilege  of  obtaining  divor- 
ces, as  well  as  the  men.  In  the  early  and  virtuous  period  of  the 
Roman  republic,  it  is  remarked  as  an  evidence  of  the  purity  and 
fnnplicity  of  tlieir  manners,  that  notwidiftanding  the  facility  of  di- 
vorce, there  did  nothapjien  an  inftancofor  the  fpaceoffive  bundled 
and  thirty  years.  Mofes,  tlicinfpircdlegirta^or  of  the  chofen  peo- 
ple of  God,  has  declared,  that  if  a  man  marry  a  wife,  and  Ihe  find 
no  favor  in  his  eyes,  by  reafon  of  fomc  uu^l^anncfs^  he  may  give 
her  a  bill  of  divorcement,  aixl  difmiis  her  from  his  houfc.  Thd 
vefting  in  the  parties,  thcpowcr  of  divorce  upon. fucli  trivial  pre- 
texts, muft  have  o|5cned  the  duor  to  every  fpecies  of  debauchery 
and  wickeduels.  Itdeftroys  all  that  reftraint  upon  the  condui^l  of 
married  perfons,  which  is  impofed  by  the  conficleration,  that  they 
caniW  diflblve  the  connection.  It  influnics  thofc  trifling  contro- 
verlics,  which  fo  often  liappen,  and  Icilens  the  oeceflity  of  cxerci- 
fmg  mutual  charity  and  forbearance.     It  chcriihes  the  natural  pro- 

pcafity 
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penfity  to  variety,  by  facilitating  the  means  of  obtaining  it.  The 
holy  author  of  the  chridian  re liglon,  in  purifying  the  Mofaic  inditu- 
tion,  has  adopted  fentimcnts  of  a  very  diriereiit  nature.  Two  of  his 
evangelical  hiftorians,  afcribe  to  him  a  prohibition  of  divorce  in  all 
cafes^  and  one  qualtftes  the  prohibition  by  the  exception  of  one 
crime,  dcfcribed  by  a  word  of  doubtful  meaning  in  tVie  original, 
but  which  according  to  the  vulgar  Tranflat  ion,  cannot  l>e  committed 
by  a  woman  after  marriage.  Hence  all  tli«  chriflian  nations  im- 
mediately admitted  the  doctrine,  that  divorces  arc  repugnant  to 
the  pofitive  precepts  of  the  religion  which  they  profds,  and  of 
courfe  they  have  been  p roliibited  in  all  cafes,  except  for  reafons  ex- 
ifling  prior  to  the  mamagc,  which  rendered  it  void.  In  England, 
10  cafes  ofadoltery,  a  divorce  from  bed  aiid  board  only,  is  allowed, 
which  prevents  another  marriage.  The  reformation  which  reliev- 
ed mankind  from  fo  many  unucccflary  rcHriccious,  upon  their  hap- 
pinefs,  produced  no  alteration  about  divorces.  The  rendering  the 
contracc  of  marriage  indiilblublc,  is  runnli'g  into  the  oppofitc  ex- 
treme from  tlial of  pernnithig  divorces  at  the  plcafiire  of  ihe  parties. 
There  are  many  per fons,  ^\hoon  the  idea  ilmt  !he  marriage  con- 
tract cannot  be  vacated  fn*  any  mifcondudt  they  are  guilty  of, 
will  not  behave  with  that  propriety  that  tliey  would  if  ihe  continu- 
ance of  the  contract:  were  dependent  on  their  cxeriions  to  render 
themfelvcs  agreeable  to  thcperfuns  with  whom  tliey  are  connected. 
It  is  a  great  hardfliip  that  a  pcifou  w!io  has  been  unfortunate  in 
forming  a  matrimonial  connection,  niuil  be  forever  precluded  from 
any  poffibility  of  extricating  himfvjlf  iVoni  Inch  a  misfortune,  and  be 
fliutout  Irom  enjoying  the  bcU  pleufiresof  life.  'i1iis  coiilldcra- 
tiun,  inftead  of  adding  to  the  happinefs  of  the  c<ynneclion,  mull  frigh- 
•  ten  perfonsfroin  entering  into  it.  It  is  therefurc  the  befl  policy 
to  admit  a  diflo'ution  of  the  comrade,  when  it  is  evident  iliat  tlie 
parties  cannot  derive  fron\  it  the  beucfirs  for  which  it  was  ii«rtitutcd  ; 
and  when  inftcad  of  being  a  fourcc  of  the  higneft  pleaGire,  and  mod 
endearing  felicity,  it  becomes  the  fource  of  tiie  deep^ft  woe,  and 
mifery. 

In  this  ftate  the  legiflature  has  wifely  fleered  between  the  two 
extremes.     We  neither  admit  that  marriage  is  indlllolubic,  fo  as  to 
involve  a  pcrfon  in  wrctthednftlb  for  life,  who  is  uufortunatc  in 
*  formh'.ij 
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forming  a  matrimonial  connedion  ;  nor  do  we  allow  it  tobediflbl* 
ved  upon  fucb  flight  pretences^  as  give  the  parties  the  power  of  r^ 
leafing  themfelves  from  it,  when  whim,  caprice,  or  a  relifli  for  va- 
riety ihall  diiflate.  Sobftantial  rea{ons  only,  which  flicw  that  the 
defign  of  marriage  is  defeated,  will  have  influence,  and  the  vaiiditf 
ofthefereafons  muft  bejudgedof  by  a  court  of  law,  and  not  bv  the 
party  themfelvex.  The  inflitution  of  a  court  for  the  the  decidon  of 
fuch  controverfies,  and  the  limitation  of  their  power  tofuch  caies  as 
the  public  good  requires  to  be  remedied,  gives  the  practice  adopted 
by  our  laws,  a  decided  preference  to  the  pradlire  of  all  other  nations, 
and  renders  our  mode  of  granting  divorces,  as  favourable  as  the 
other  modes  have  been  unfavourable,  to  the  virtue,  and  the  happineft 
of  mankind.  The  wifdom  and  good  policy  of  this  law,  is  eviden- 
ced by  the  coniideration  that  in  no  country,  is  a  greater  fliare  of 
domeftic  felicity  enjoyed,  than  in  this  flate. 

X  Bills  of  divorce  may  be  granted  by  the  ftatute  refpefting  fuch 
cafes,  for  adultery,  fraudulent  contra<Et,  wilful  dediTtion  for  three 
years,  with  total  negleft  of  duty,  orfcven  years  ahience  of  one  par- 
ty not  heard  of.  The  pra<^tice  has  been  to  grant  women  divorces, 
where  their  hufbands  have  been  guilty  of  a  criminal  connexion  with 
unmarried  women,  which  crime  tho  by  law  amounting  only  to  for- 
nication, has  been  included  under  adultery.  Application  mufl  be 
made  by  petition  to  the  fupcrior  court,  ftating  the  reafbn  for  the 
divorce,  and  twelve  days  notice  muft  be  given  to  the  oppofite  party 
if  within  this  ftate.  On  proof  of  any  of  the  abo^T  recited  fadb, 
the  fuperior  court  will  grant  a  divorce  to  the  aggrieved  party,  who 
IS  then  deemed  and  accounted  Cogle  and  unmarried,  and  may  law- 
fully marry,  or  be  married  again.  The  reafons  of  divorce  by  fta- 
tute are  fuch,  as  arife  fubfequent  to  the  marriage,  excepting  in  the 
cafe  of  fraudulent  contrad.  The  illbe,  however,  in  no  cafe  will  be 
baftardized  by  the  divorce,  becaufe  the  marriage  is  legal  and  valid 
till  anulled,  not  abfolutely  void,  but  only  voidable.  In  cafes  of  in- 
ccftuous  maniage  and  bigamy,  they  are  abfolutely  null  and  void, 
and  of  courfc  the  iflue  are  baftards. 

y  The  fujKJrior  .court  have  power  to  aflign  to  any  woman  fo 
feparaied,  iuch  reafonable  part  of  the  eftate  of  her  late  faufljand, 

K  Statutes,  41,        y  Stttot€»,  137, 
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%%  in  tbeh-  difcTetion  the  circomftances  of  bis  clbte  may  admit, 
ftot  Exceeding  one  third. 

c  By  the  conomon  law  of  England^  corporal  imbecility,  rrigidity, 
or  perpetual  impotency,  exifting  prior  to  the  marriage  was  aground 
^divorce  from  the  bond  of  matrimony.  In  our  (tatutes,  nothing 
k  oaentioned  of  this  reafon,  tho  perhaps  it  may  be  comprehended 
under  the  idea  of  a  fraudulent  contract— for  we  cannot  form  an 
idea  c^  a  greater  frauds  than  for  one  perfon  to  marry  another 
when  labouring  under  a  perpetual  incapacity  to  perform  the  eilcn- 
tinl  duties  of  tlie  contrad.  But  this  point  remains  to  be  fettled  in 
future,  as  no  application  has  ever  been  made  on  this  ground  to  the 
liaperior  court. 

Such  is  the  power  delegated  by  the  legiflaturc  to  the  (iipcrior 
court  ;  but  they  have  refcrved  to  tlicmfelvcs,  the  power  of  grant- 
ing divorces  in  other  cafes.  Frequent  applications  arc  made  to 
the  legiflaturc  for  fuch  purpofes,  and  itfeems  to  have  been  adopted 
as  a  general  rule,  that  in  all  cafes  ef  intolerable  cruelty ,  and 
inveterate  liatred,  and  fuch  grofs  mifbehaviour  and  wickedncfs  as 
defeat  the  defign  of  marriage,  and  prefumptive  proof  of  a  crimi- 
nal connexion  with  another  perfon,  where  the  pofitive  proof  re- 
quired by  law  cannot  be  had,  divorces  may  be  granted.  The  rea- 
fbns  for  which  tlie  iigillature  grant  divorces,  are  clearly  warranted 
by  (bund  policy.  It  would  however  be  lefe  expenfive  to  the  ftate, 
and  equally  fafie  for  the  community  to  delegate  the  fame  power  to 
tlie  fuperior  court. 

The  Statute  warrants  no  divorce  from  bed  and  board,  but  all 
divorces  muft  be  in  total,  and  from  the  bond  of  matrimony. — 
The  legiflature  however,  in  one  inftance  under  the  fpecial  circum* 
ftances  ofthecaie,  have  granted  a  divorce  from  bed  and  board. 
This  precedent  ought  not  to  be  imitated,  for  it  is  placing 
them  in  a  iitnation,  where  there  is  an  irrclidible  temptation  to  the 
commilTion  of  adultery,  anlefs  they  poflefs  more  frigidity,  or  mort 
virtue  than  ofually  falls  to  the  (hare  of  human  beings. 

III.     The  operation  of  marriage  on  the  afts  pf  the  wife,  previ- 

eiiUy  done,  and  of  agreements  between  thsm  during  marriage^ 

Vol  J  C  c  TU 
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«  The  faufiiand  and  wife  ki  legal  coofidentMn  are  one  perdw^ 
her  exiftence  is  united  with  and  fwallowed  up  in  that  of  the  hni^ 
band.  This  union  of  the  hafband  and  wife,  operates  as  an  ex. 
tinguifhment,  or  revocation  of  (everal  afts  donehy  her  before  the 
marriage.  The  general  rule  is,  that  all  ads  (hall  be  revoked,  or  ex* 
tinguifhed,  when  it  is  for  the  benefit  of  both  ;  but  when  k  wiU 
manifeftly  be  to  their  prejudice,  her  ads  w9i  not  be  void.  Thus 
if  (he  make  a  leafe  at  will,  when  fole,  or  be  klee  tt  wtH,  tiie  mar- 
riage will  not  determine  the  leafe,  nor  can  fte  in  citfer  cafe  4e«» 
termine  the  leafe  without  the  confent  of  the  hatband. 

^  If  a  fingle  woman  enter  into  a  fubmiflion  to  arbitration,  her 
fiiUequent  marriage  will  be  a  reTOcation.  If  a  fingle  woman  and 
another  perfoajoin  in  a  fubmiffion  with  a  third  perfon,  her  marri* 
age  wiD  revoke  the  fiibmifiion,  as  it  reipeds  the  whole  wkhoutno* 
tice,  and  if  an  award  be  publiflied  after  fiich  marriage,  it  will  not 
be  binding,  even  on  die  perfbo,  who  fiibnucted  jointly  with  the 
fingle  woman. 

c  All  contrads  and  debts  between  htdband  and  wife,  that  were 
made  before  marriage,  that  were  to  take  place  prefently,  or  mig^ 
happen  during  the  marriage,  are  extinguiihed  by  the  marriage.  A 
man  executes  a  bond  to  his  intended  wife,  to  leave  her  a  certain 
fum  at  his  death  :  the  bond  is  void,  bat  equity  will  decree  payment, 
on  the  idea,  that  it  is  in  the  natture  of  a  promife  or  covenant,  to  leave 
the  wife  a  certain  fum  at  his  death :  fuch  promiies  and  covenants  not 
being  extingoifhed  by  the  marriage,  as  they  are  to  be  paid  in  fiitnre^ 
and  are  not  a  prefent  debt.  If  the  hufband  enter  into  a  bond  with  a 
firanger,  conditioned  to  leave  the  wife  a  certain  fbm,  it  will  be  good. 

IV.  Of  the  power  which  marriiig^  gives  the  biflnnd  over  the 
eflate  of  the  wife. 

^As  the  law  contemplates  the  hufband  and  wife  as  bebg  but 
one  perfon,  it  allows  them  to  have  but  one  will,  which  is  placed  in 
the  hufband,  as  the  fitted  and  ableft  to  provide  for  and  govern  the 
family  ;  for  this  reafon  it  gives  him  an  abiblute  power  over  her  per' 
ibnal  property  ;  but  he  does  not  become  the  abfolute  proprietor  of 
her  real  eftate.  He  has  the  po^-er  to  ufc  and  improve  it,  and  take 
all  the  profits  of  it  during  her  life.  He  may  leafe  it  during  }ife> 
but  cannot  make  an  abfolute  fale  of  it,  without  her  confent,  as  flie 

continues 
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cuHrtloDtf  to  be  the  preprietot  in  fee.    '  Iq  tht  firft  (bttlcgment  of 
ibiscaqiicryy  tbebufliMKlwilacoBfiderfldaspoaeBingthe  power  of 
olieottdag  dM  kads  of  ^  wife,  wichoiic  ker  knowledge  or  confeot| 
vpoB  the  priiKaple,  that  bj  force  of  the  mafriage,  he  became  the 
•bfalote  proprietor  of  all  the  lands  ihe  owned,  at  the  tloie  of  the 
naarrn^,  or  that  defeended  and  came  to  her  during  that  tiiae* 
This  caiaon  ori^natad  from  the  coafideration  of  the  little  value  of 
lofldf  a£  that  early  perfod.    Bet  a  ftatote  has  been  made  providiog, 
that  the  boAaod  ikall  not  alien  by  deed  any  eftate  of  iuheri* 
t»ace  that  came$  to  the  wife,  befoiK,  or  during  the  coverture,  un* 
it&  her  confent  to  fiich  deed  be  exprefled  by  her  hand  and  feal  to 
the  deed,  and  aduiowledged  before  feme  afiiftaat  or  juftice  of  the 
peace.   /  If  a  man  marries  a  woman  feized  of  an  eftate  in  fee,  be 
pins  a  freehold  in  her  rigbt.   /  The  huitband,  by  virtue  of  the 
narriage^  becoaoea  the  compleat  proprietor  of  the  chattels  real  of 
the  wife,  and  may  diipofe  of  them  as  he  pleafes.    Thus  if  a  woman 
he  pofiefled  of « term  for  years,  of  ever  fo  great  extent,  and  marries, 
ehehidband  becomes  the  proprietor  of  the  whole  term,  and  he  may 
diipofeof  the  wiiele  or  part,  and  it  is  liable  to  be  extended  for  his 
debtf  :  bat  if  he  dies  without  difpollag  of  it,  then  it  furvives  to  the 
wife.     He  cannot  devife  fuch  term  >y  will,  for  that  does  not  ope- 
rate un  after  his deceafe, and  of  coorfe  is  nodifporition  in  his  life; 
^nd  then  inftantly  at  his  deceafe  the  term  by  operation  of  law  re- 
^erta  to,  and  revefts  in  the  wife.    The  hniband  may  however  ex- 
ecute a  IcaCe  to  ti^e  tSt€t  at  his  death,  which  Ihall  conclude  the 
«rife. 

*  All  perCmufl  eftate' bdoo]^]ig«to  the  wife,  and  In  her  poflcflion, 
at  the  tine  of  the  marriage^is  Inftanfly,  and  abfolutoly  vefted  in  die 
hnflKUid,  »id  becomes  his  property.  *[e  may  ufe,  and  difpofe  of  ft 
without  lier  confent,  and  may  give  it  away  by  will.  In  cafe  he  re. 
ver  difpofes  4if  it  in  his  life  time,  It  ihall  at  his  death  go  to  his 
hdrs,  nndnot  to  his  wtfe,  tho  Ae  furvive  him.  A  bare  pflffleOion 
of  perfbtial  goods  will  not  by  marriage,  vcft  them  in  the  hu&and. 
K  goods  are  baHed  to,a  fingle  woman,  or  ihe  finds  t-liem,  and  mar- 
^TOS,  aaios  nmftbobrottght  againft  the  iiufband  and  wife.;  Where 
'  the  goods  of  a&3gle  woman  are  hi  the  poflciEon  of  aneflier  by  tro- 
ver,  orliaameQC,  and  ihe  marries,  the  property  which  continued  ia 

C  c  2  tlie 
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the  wife^  isTefted  in  thehafband  ;  andhe  aloae,  without  his  tirife, 
may  bring  an  a<aion  for  them.  *  But  things  in  a^ion,  wiicrc  {he 
has  a  right  of  a^ion  to- recover  them,  as  debts/ are  not  abfolotely 
veftcd  in  him  :  but  he  f.as  right  to  fue  for  and  colled  the  debts, 
and  reduce  tliem  into  poHeffion,  which  gives  bim  an  abfblote  pro^ 
pert  J  m  them  :  but  if  he  fail  tocolleft  them  in  her  Ufb  .feime^  or 
to  reduce  the  property  to  pofledion,  then  on  her  deceafe,  foch 
things  in  a6:ion  ihall  go  to  her  heirs^  an4  he  ikaU  have  no  right 
only  as  adminiftrator  to  her,  but  if  (he  furvive,  then  the  fkme  rc^ 
inainsinher.  Ifthebufband  fue  an  obligation^  and  obtain  judg- 
ment and  execution,  and  the  wife  dies,  this  is  (uch  an  alteration  of 
the  debt  as  to  reduce  it  in  legal  confidcration  into  poileffion,  and 
the  bufband  may  coUeft  the  execution,  and  fhall  have  rlie  money^ 
Tor  wherever  the  hufband  makes  any  alteration  in  the  ftatc  of  the 
debt,  fo  as  to  cxercife  an  z£t  of  ownerftiip  refpefting  it,  the  law 
deems  it  to  be  a  reducing  to  poflefliou.  /  So  -if  the  hufband  make 
a  letter  of  attorney  to  a  pcrfon  to  receive  the  money,  on  obligation 
due  to  the  wife  before  marriage,  who  receives  it,  and  the  wife 
dies,  the  bufband  fiiall  be  entitled  to  the  money,  for  by  the  receipt 
this  WIS  become  a  thing  in  pofleflion,  «»  The  hulbaitd  has  the 
fame  right  to  the  eftate  of  the  wife  accruing  to  her  during  the 
marriage,  as  to  that  which  flic  pollcfled  at  thetimeof  the  marriage. 

.  V.  How  far.  the  hufband  is  chargeable  wkh  the  debts  of  the 
wife,  contra  fled  before  and  after  marriage,  and  of  a  wife  who  is 
executrix  or  adminiftratrix. 

The  hulband  is  bouud  to  .pay  the  debts  of  the  wife  contradhed 

before  marriage,  whe  dier  he  received  any  eftatc  by  her,-  or  not ; 

for  as  her  exillcncc  is  cooiblidated  into  his,  and  he  has  the  ufe  and 

prolits  of  her  real  cftate  during  marriage  and  the  ablolute  property 

of  her  pcrfonal  ellate,   with  the  advantages  of  her  labour,  it  is 

reafouablc  that  he  flioukl  pay  her  debts — for  oiherwifc  they  mud 

be  wholly  loft,  which  would  be  an  injuftice  to  her  creditors,  that 

the  law  will  not  authorife  perfons  to  accomplilh  by  tlieir  own  slS:, 

n  13uc  the  debts  muftbe  colledled  in  the  life  tune  of  the  wife,  and 

if  ill-  cties,  the  hulband  is  exonerated    from  tlie  liability  to  pay 

ihcin,  uuicis  a  fuit  has  been  commenced^  and  judgment  obtained' 

and 
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mnUL  die  wife  die  before  execation  be  ifiued,  or  after  it  be  jflued, 
mnd  before  coUedioii^  then  the  bofband  is  liable  to  pay>  becanfe 
the  judgment  has  altered  the  debt.  If  the  wife  furvivc  the  hufb* 
and,  (be  is  perfonally  liable  for  all  debts  contraded  before  the 
marriage,  which  were  notcoUetled  of  the  hdband  in  his  lifetime, 
or  altered  by  a  judgment  againft  the  hufband  and  herfelf. 

»  In  refpcft  of  debts  contrafted  during  marriage,  it  is  a  general 
rule,  that  the  bufband  fliall  provide  for  the  wife,  all  neccflTarics 
fuitable  to  his  degree,  eftate,  or  circumflances  :  but  that  (he  has  no 
inherent  power  to  bind  the  hufband  for  any  contract,  not  even  for 
neceflarics,  without  his  aflent  precedent,  concomitant,  or  fubfc- 
c^ucnt,  exprefs  or  implied.  The  evidence  of  aflent  niuft  be  left  to 
the  jury  to  determine,  and  tho  no  exprefs  confent,  or  agreement  be 
•  proved,  yet  if  it  appears  that  (he  cohabited  with  he**  huiband,  and 
bought  neccfiaries  for  herfelf,  children,  or  family,  this  fliall  be 
deemed  fofficient  evidence  of  an  implied  aflent,  and  the  fauiband 
ihall  be  chargeable.  If  the  wife  cohabits  with  her  hufband,  let  her 
be  ever  fo  lewd,  he  is  liable  to  pay  for  neceflarles,  for  he  took  her  for 
better  or  worfe.'  If  he  runs  away  from  her  or  turns  her  away,  or 
forces  her  by  ill  ufage  and  cruelty,  to  leave  Jiim,  he  gives  her 
credit  wherever  flie  goes  and  mufl  pay  her  contrails  for  necefla- 
Ties.  If  a  man  be  beyond  fea,  on  a  voyage,  and  the  wife  contracts 
for  neceffaries,  this  fhall  be  good  evidence  of  a  promife  to  bind 
the  hufband.  In  thefe  cafes,  the  law  goes  upon  the  principle  of 
prefmnptive  proof  of  confent,  which  fliall  be  fufficient,  unlefs  coa- 
tradicted  by  pofitive  proof.  If  the  hufijaiid  allows  ihc  wife  a  fe- 
parate  maintenance,  or  prohibits  particular  perfons  from  trading 
her,  he  ^all  not  be  liable  for  her  contra»^s,  while  be  pa^s 
fuch  fcparate  mahitenancc,  nor  to  the  perfons  partit  ularlv  proiii- 
bittd,  for  in  thefe  cafes,  no  confent,  but  the  uoutniry  ?ppe.irs  : 
but  a  general  warning  in  tlie  gazette,  or  newspaper,  not  to  tntll 
her,  will  not  be  a  fufficient  prohibition,  f  Butwlicic  a  h.;il-.i:id 
turns  or  forces  away  his  wife,  he  is  liable  for  her  co-.iiraccs  t^;  ne- 
ccfiaries, and  cannot  make  a  par'-icul.ir  prohibition  to  ivr.y  ycrfou 
not  to -tcuCl  her,  fo  as  to  cxoncraic  hixlclf  f-c.n  libri:  v.  7  5f  a 
woman  elopes  from  her  hufLand,  tho  flie  doa^  urx  p;o  jv.'ay  with 
an  adulterer,  or  live  In  an  :ic!iilt«  rous  manner,  cvtry  j  tnon  tmlls 

:/.r 
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her  at  hts  yeril  and  cbe  fadbsmd  ia  not  liable  Smt  lier  contrsAa  for 
necdSaries.  r  if  a  Uroman  elope  froiti  ber  huiband^  with  an  adul* 
terer^  or  Ikes  from  her  hnfiiand,  in  adalcerj,  ke  ia  not  liable  for 
her  contrails  for  neceflarlei.  If  a  woman  deporu  from  her  hoftaod 
withotic  bis  confefit,  and  daring  her  abieoce^  be  prol^Cs  ionfary 
per(ons  and  particular  J.  S.  to  truft  ber,  and  aferWarda  &t  makes 
a  requeft  to  cohabit  with  him  again,  and  he  refofes  to  receive  her, 
and  yet  J.  S.  fells  her  nece{]&ries  liiitable  to  the  degree  of  ber 
liufband,  yet  lie  iball  not  be  charged  :  and  here  this  diftindion  is 
made,  that  where  the  huiband  forces  away  the  wife^  he  can  make 
no  particular  prohibition  ;  but  where  the  wife  elopes,  even  tho 
ihe  offers  to  return,  yet  as  (he  was  guilty  of  the  firft  wrong  in  elo- 
ping, the  huiband  does  not  lofe  his  right  to  make  a  particular  pro-* 
liibition. 

/A  ttarrkd  ^oman  tha£  elopes  from  ber  httftand,  eanm>t  bo 
taed  alone  and  fcparate  from  ber  boftandy  for  any  contrad  what* 
trtr  ;  and  the  only  inftances  where  a  married  woman  can  be  (bed 
alone  are,  where  the  huiband  has  ab^red  the  realm,  at  is  exiled, 
«ar  the  Uce,  fo  as  to  bedeemed  politically  deid.  So  tfaat  if  a  per- 
ibn  tmfts  a  woman,  that  has  eloped  from  ber  bufbaod,  he  has  no 
poffible  remedy  for  the  recovery  of  the  debt ;  and  the  reafim  of 
the  law  is  to  prevent  women  from  doping,  by  preventeg  tbek 
t^tainmg  cmbt  even  for  oeceflaries. 

Wben  a  man  marries  a  woman  that  is  an  executrix,  or  adnunif* 
tratrtx,  he  becomes  jointly  concerned  with  her,  and  they  muft 
Join  in  all  matters  that  refpef):  the  lettlement  of  the  e(hite.  *  The 
liufband  acquires  no  property  in  the  efbte,  the  wife  holds  by 
filch  right,  but  Is  equally  accountable  with  her,  as  tho  he  had  been 
executor  or  admbiiftrator  himfclf.  «  If  the  wife  before  her  marri* 
age  fhali  have  committed  a  wafte,  in  the  eftate  that  come  to  her 
hands  m  fijcb  capacity,  ix  flxall  be  deemed  a  dcvaftavit  in  the  huf- 
band. 

VI.  When  the  hu(band  and  wife  mt^  join  in  fuing,  and  bt 
joined  in  being  (bed,  and  when  the  wife  may  fue,  or  be  (bed  as  a 
iingle  woman. 

T.  k 
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!•  w  It  is  a  general  rule,  th»t  in  ^U  aifr«  where  ihfi  4ebt  or 
caufe  4)f  aAkw  vill  fiifvive  tQ  ti»e  wife^  the  fanfband  and  wife  muft 
join  k  the  aftioo,  a$  in  recovering  debt#  due  to  the  wUe,  beforje 
die  marriage^  in  aa  a&lan  relating  to  her  freeholds  or  dbte  qf  is- 
Irrkaoce,  or  kt  tojoriee  done  to  her  per&fi.  If  a  hgnd  be  eixsrvi* 
€4  to  the  wife  during  the  marriage,  conditiooedto  pay  money  19 
the  wife,  the  boSband  alone  may  bring  an  action.  «  Upon  an  e^c^ 
pfeg  promife  to  pay  the  wife  a  certain  Cum,  ibfi  may  joiff  with 
iIk  bnflband  in  the  a£kion,  becaofe  ic  will  forvlve,  a»  19  the  cafe  of 
a  promife  to  pay  the  wife  &en  pounds,  00  the  con&deration  ofoiri^ 
a  certain  wound,  which  was  to  be  effcacd  by  the  ftil)  and  la- 
bour of  the  wife  :  but  unlefs  there  be  an  exprcls  promife  to  the 
wife,  flie  cannot  join,  for  the  fruit  and  labour  of  the  wife,  belong 
to  thehufband  ;  for  which  he  only  fhall  bring  the  aaion.  Upon 
trover  before,  and  converfion  after  marriage,  of  the  eftate  of  the 
wife,  they  muft  join  in  the  aftion.  y  For  all  injuries  done  to  the 
pcrfon  of  the  wife,  as  battery,  faifc  imprifonment,  flander,  and  ma* 
Kcious  profecution,  the  hulband  and  wife  muft  jom  in  the  aftioo, 
for  the  recovery  of  damages,  and  if  flie  dies,  the  aftion  dies  with 
her.  •  But  for  an  injury  done  to  both,  as  a  malicious  profccution, 
they  cannot  join.  The  hufband  muft  bring  adion  alone  for  his 
i^ury,  and  join  the  wife  in  an  aOian  for  the  injury  done  to  her. 

T\Tiere  the  hulband  for  anypcribnal  tort  done  to  the  wife,  fuf- 
tain&  fpecial  damage,  he  may  have  hif  adion  alone,  as  in  the  cafe 
of  a  batter)',  carrying  away,  detaining,  or  falfrly  imprifoning  the 
wife,  by  which  he  loofes  lier  comfort  and  company,  and  he|fer. 
vice  and  affiftance  in  his  family.  For  this  injury  he  is  entitled  to 
his  aftion.  Where  the  wife  was  adminiftratrix  or  executrix,  the 
hulband  muft  join,  and  tliey  muft  be  named  as  executors  or  ad- 
niiniftrators. 

a.  •The  hulband  is  by  law,  rcfponfible  for  all  the  aaions  for 
vluch  his  wife  was  Uable,  at  the  time  of  his  marriage,  and  for  all 
hrs  tort&and  trcfpafles  duriqg  the  marriage,  and  theaftions  m  fuch 
cafcsilBuft  he  brought  jointly  againft  them,  for  if  ftie  might  be  (bed 
alone,  it  would  be  .a  method  of  fubjcamg  the  property  of  the 
husJai  without  giving  him  an  opportunity  of  defending  himfelf. 
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If  therefore,  a  man  recovers  agatnft  a  married  woman,  as  fole,  the 
hufbandmay  avoid  it,  by  writ  of  error,  h  If  goods  come  to  ai 
married  woman  by  finding,  the  aftion  mnft  be  brought  againft  the 
hufband  and  wife,  and  the  converfion  laid  in  the  hufband,  becaofe 
fhe  cannot  convert  to  her  own  ufe — but  as  both  were  concerned  in 
the  trefpafs  of  taking  them,  the  aAion  muft  be  brought  againft 
both,  e  If  aleafc  for  life,  or  years,  be  made  to  hufband  and  wife, 
refetving  rent,  a£):ion  of  debt  for  rent  may  be  brought  againfl  both^ 
for  this  is  for  the  advantage  of  the  wife  :  d  but  aflumpftt  lies  not 
ngainft  hufband  and  wife,  for  a  promifcmadeby  them  during  mar- 
riage, for  as  to  the  wife,  it  is  void, 

2.  *  By  the  common  law  of  England,  when  a  man  has  abjured 
the  realm,  is  baniihed,  /  or  tranfpoitcd,  he  is  deemed  to  be  dead  in 
a  civil  point  of  view,  and  being  di fabled  to  fue  in  right  of  his  wife, 
flie  is  conddercd  as  a  fingle  woman,  for  it  would  be  unreafonabic 
that  Ihe  would  be  without  remedy,  or  tliat  pcrfons  who  have  claims 
upon  her,  becaufe  they  can  have  no  rcdrels  againll  the  hufoand, 
iliail  have  none  againfl  her.  ^  If  a  woman  marries  an  alien  enemy 
and  he  refides  in  a  foreign  country,  flie  may  be  fued  as  a  fmgU 
woman.  , 

i&  By  a  particular  cuflom  of  the  city  of  London,  if  a  married  wo- 
man carry  on  a  trade,  in  which  her  hufband  does  not  intermeddle, 
fhc  may  be  fued  as  a  fmgle  woman,  i  In  Equity,  the  feparate  eftate 
of  a  married  woman,  living  as  a  fingle  woman  on  a  feparate  mainte- 
nancA  allowed  by  the  hufband,  on  a  Icparation  after  marriage,  has 
beeniubjeded  to  the  payment  of  her  contraft^  :  but  the  general 
principle  of  law  has  been,  tliat  a  married  woman  can  have  no  legal 
property,  and  has  lofl  all  ability  to  contrad,  yet  in  England,  fince 
the  pradice  of  married  women  living  abfentfrom  their  hufbands 
on  feparate  maintenance,  has  become  fo  frequent,  Lord  Mansfield, 
on  the  principle  of  extending  remedies  to  correfpond  with  the  al- 
terations of  manners,  and  to  furnifh  relief  at  law,  as  far  aS  poffible 
in  all  cafes  where  equity  relieves,  has  decided  that  a  contra£k  is 
binding  upon  a  married  woman,  living  feparate  from  her  hflfbt^nd, 
by  agreement,  having  a  large  feparate  maintenance  fettled  upon  her, 
continuing  notorioufly  to  live  as  a  fmglt  woman,  and  contrading 

and 
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wA  Atting  credit  as  fuch^  the  hufband  not  being  liable  ;  and 
that«e  ma  J  be  fiied  zs  a  (ingle  woman.  Powell  in  his  eflay  on 
contrads,  (Irongly  reprobates  this  deciiion.  He  contends  that  this 
principle  gives  the  married  woman  the  moral  capacity  of  cont  ratt- 
ing in  all  reipe^s^  the  fame  as  if  fhe  were  a  fingle  woman, 
that  it  militates  againft  the  firfl  principles  of  the  Lnglilh  law  ; 
and  that  it  is  blending  law  and  equity,  wiiich  tho  aiming  at  the 
£imc  end,  which  b  juftice,  are  diftinctly  adniiniftcred  in  their  ref- 
pc&ive  courts,  by  their  particular  judges  and  rules  ofjufticc.  Yet 
it  may  be  {aid,  that  When  the  law  recogoized  the  idea  of  a  (b^ 
paratecftateofthe  wife,  and  a  feparate  living  from  tlie  hufband^ 
it  neceflarily  involved  the  idea  of  a  power  oi'  contra;liiag,  and 
bciag  filed  as  a  fingle  woman. 

But  in  this  Sate  our  courts  have  had  no  occafiou  to  take  thefe 
principles  into  confideration,  for  we  have  not  introduced  the  prac- 
tice of  Separate  maintenance,  and  living  of  the  hufband  sknd  wife. 
Nor  is  it  very  probable  tliat  we  ever  ftull,  as  the  granting  of  di- 
Torces,  renders  fuch  feparacions  unneceilary  ;  and  this  may  be  con- 
fidered  as  a  ftrong  argument  in  favour  of  the  policy  of  oUr  law^ 
for  theie  feparations  necellarily  ariie  from  the  indiflbluble  nature  of 
the  marriage  contract,  by  the  Englilh  law. 

VII.     Of  the  power  of  the  hufband  over  the  perfon  of  the  wife, 
and  her  remedy  for  j&ny  injury  done  her  by  him. 

'  f  TTie  hufband  has  power  and  dominion  over  the  wife,  as  he  is 

refponfiblcforhcr  atftion^  ;  he  may  coutroul,  rcflrain,  and  regnUto 

her  conduct,  and  keep  her  by  force  within  the  bounds  of  duty, 

and  under  due  fubordination  and  fubjcclion.     k  When  the  wife 

makes  an  undu^  ufe  of  lier  liberty,  by  fquand'ering  the  eftatc  of 

her  hufband,  or  going  into  lewd  company,  the  hufband  may  lay 

her  under  a  reftraint  to  preferve  his  honor  and  ellate— but  if  he 

reilrain  her  of  her  liberty  unreafonably,  or  imprifonjier,  ihe  may 

have  relief  by  habea;$  corpus.     /  It  is  an  old  principle  of  the  com* 

mon  law,  that  the  hufband  has  the  power  of  moderately  chaflifuig 

the  wife  for  her  mifbehaviour,  but  that  this  power  raufl  be  cojiii* 

ned  within   rcafonable   bounds,    and  he  is  prohibited  from  ufmg 

violence,  for  if  he  threatens  to  beat  her  outrageoufly,  or  ufes  her 

Vol.  i.  D  d  outrageoufly 
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oulragcowfly,  flic  may  Uestr  the  peace  agaiaft  bim,  and  ke  fliall 
be  required  to  ftnd  fureties  for  his  good  behaviour. 

The  pradice  was  undoubtedly  introduced  in  an  unpolifhed  a<re 
of  {bcietjr,  and  it  is  with  regret  that  I  mention  it  as  a  part  of  tlie 
common  law,  that  the  hufband  poflefles  the  barbarous  power  of 
chaftidng  the  wife  :  for  the  peace,  the  fccurity,  and  the  h^^ppineis 
of  domeffic  life,  are  much  more  dependent  on  the  morals  and  the 
virtues  of  the  people,  than  political  regulations.  Where  refine- 
ment and  purity  of  manners  prevail,  and  the  fentiments  of  tlie 
people  are  not  corrupted  and  depraved  by  a  licentioos  and  unre- 
ftrained  intercourfe  of  the  fexes,  we  may  expert  that  tendeme& 
and  delicacy  of  fenfibility  which  alone  can  produce  permanent 
happinefi  in  the  conjugal  (late  :  but  when  recourfe  is  had  even  to 
moderate  chaftifement,  to  preferve  the  balance  of  power,  an  ever- 
lafting  farewell  may  be  bid  to  all  profped^s  of  pleaTure  and  felicity. 

Id  this  (late,  I  have  never  known  the  qoeftion  agitated  with  rcA 
ped  to  the  power  of  the  hufband,  to  chaftife  his  wife.  If  (iich  a 
queftion  ihould  ever  be  brought  before  a  court,  I  hope  they  will 
difcard  the  favage  dodlrine  of  the  common  law,  and  decide  that  a 
hulband  is  punifliable  for  the  unmanly  ad  of  cbaftiiing  hb  wife. 

VIII,  How  far  the  afts  of  the  hufband,  or  wife  alone^  or  joint- 
ly with  the  wife,  will  bind  the  wite. 

w  The  hufband  has  an  abfolute  power  of  difpofing  of  the  chat- 
tels real,  and  pcrfonal  eftatc  of  the  wife :  but  of  her  lands  he  can 
only  difpofe  of  the  ufe  and  improvement  during  liis  life,  without 
her  confcnt,  SJie  may  join  in  conveying  or  leaiing  them,  and  the 
contrad  will  be  valid.  «  If  the  hufband  leafe  the  lands  c^  the  wife 
for  a  longer  term  than  his  life,  and  ihc  furvive,  the  leafe  will  be 
good,  uiilefs  flie  exprcfs  her  dlilent^  by  fomc  adl  after  the  deatli  of^ 
'^er  hufband,  for  if  flie  accepts  rent  upon  tlie  Icafe,  or  does  any 
ad  which  amounts  to  a  conient  to  the  leafe^  it  will  be  binding  up- 
on  her. 

•  A  married  woman  is  capable  of  purchaftng)  for  as  this  can 
be  no  difad vantage  to  the  hufband,  he  isluppofed  to  aflent  tp  it ; 
hut  he  may   difagrce  and  avoid  the  purchafe.     If  he  ncitlic r  a- 

grees 
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geecsiW  difagrecs  exprefsly,  the  law  implies  from  fuch  coodadt, 
ao  agreanent.  But  in  cafe  of  an  agreement ^  the  wife  may  after 
his  death,  wave  it,  for  having  no  will  at  the  time  of  the  contrad, 
ihe  b  not  abfolutely  boand  by  it :  and  if  flie  does  not  after  the 
licath  of  the  hnfband  by  ibme  ad  exprefii  her  agreement  to  the 
imrchaie,  her  heirs  may  4«part  from  it. 

IX.  Of  the  crimes  of  the  wife,  where  fiie  alone  fiiall  be  poa- 
Uhed,  and  where  the  hulband  ffaall  be  relponlible  for  what  (he 
does  in  a  civil  a£lloa. 

A  married  woman,  may  be  pimiHied  for  any  crime  ihe  ctMnmits, 
in  the  fame  manner  as  if  Ihe  were  fingle.  if  it  be  of  fuch  a  nature 
that  it  may  be  committed  by  her  alone,  without  the  concurrence 
•f  the  hufband,  ihe  may  be  proceeded  againft  without  him,  by 
way  of  indidment,  or  information  ;  for  the  marriage  does  not 
protett  the  woman  in  criminal  cafes  ;  nor  render  it  neceffary  to 
join  an  innocent  huft»nd  in  tlie  profecution.  p  The  law  ib  far 
favours  the  wife  on  account  of  her  fuhjeftion  to  her  hufband,  that 
if  fhe  commits  a  theft  in  company  with  or  by  the  coercion  of  her 
buiband,  (he  (hall  not  be  puniihed,  ^  and  (bfi  ihall  not  be 
deemed  au  acceflary  to  a  crime,  for  receiving  her  huiband  who  has 
been  guilty,  tho  the  hufband  (hall  be,  for  receiving  the  wife, 
r  Sie  cannot  be  guilty  of  theft,  in  ilealing  the  goods  of  her  huiband, 
from  the  legal  confideration,  that  they  are  one  perfon — nor  can  a 
ftranger  be  guilty  of  theft  in  receiving  the  goods  of  the  Jiulband 
by  the  delivery  of  the  wife.  /  But  if  flie  commit  a  tiieft  of  her 
own  volition,  or  by  the  bare  command  of  lier  hufband,  or  be 
guilty  of  treafon,  murder,  or  robbery,  in  company  with  or  by  the 
coercion  of  her  ibufband,  ilie  is  puniibable  as  if  fhe  were  fingle, 
becauie  her  obligation  in  fuch  cafes  to  obey  the  law,  is  of  a  high- 
er nature,  than  the  obligation  to  obey  her  hufband.  «  The  hufb- 
and Is  not  liable  to  pay  any  forfeiture,  recovered  on  any  public 
profecution — but  if  the  wife  incur  the  forfeiture  of  a  penal  flatute, 
the  huiband  may  be  made  a  party  to  an  action,  or  information  for 
the  fame,  as  he  ratey  generally  for  any  fuit,  or  caufe  of  action  given 
ky   the    wife,  and  IhJi   be  liable  to  anfwer  for  the  dauiag<:s 

veco^ered  therein. 

D  d  2  Chap. 
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Chapter    Sixth. 

OF  PARENT  AND  CHILD. 

Children  are  of  two  kinds,  legitimate  and  iIleg^tiHEiare,  or 
fpuTions.  Legitimate  are  thofe  which  are  bom  within  the  pale 
of  matrimony.  The  law  is  fo  indulgent  to  the  frailties  of  human- 
ity, that  children  fhall  not  be  deemed  illegitimate,  if  the  parents 
will  Biarry  at  any  time  before  their  birth,  and  therefore  their 
being  begotten  out  of  lawful  wedlock,  is  not  the  criterion,  by 
which  illegiiimacy  is  deiermined,  but  the  intermarriage  of  the 
parenu  fubfequent  to  the  birth  of  a  cluid,  will  not  render  £uch  child 
legitimate. 

Illegitimate  children,  commonly  called  baftards,  are  fuch  as 
are  born  as  well  as  begotten  out  the  (late  of  lawful  wedlock.  I 
ihall  treat   of  each  kind  of  children,  and, 

L  Of  the  reciprocal  rights  and  duties,  fobfifting  between  pa- 
rents and  children,  who  are  legitimate. — The  duties  of  parents 
conHft  in  affording  their  children  maintenance,  proie&ion  and  ed- 
ucation. Tiiefe  duties  are  all  founded  in  nature,  and  rcfult  from 
that  ardent  afleiftion  towards  their  pfispriug,  which  b  implanted 
in  the  bofom  of  parents.  Tlie  dtuy  of  maintenance,  confiAs  in 
making  provifion  of  necefiaries  for  tlie  fiipport  of  children,  and  is  in. 
oimbent  on  all  parents  who  poflefs  a  fufliciency  of  eftate,  during  the 
infancy  or  nonage  of  tiieir  children.  Parents  are  notboond  to  pro- 
vide for  their  cliildren  after  they  become  of  foil  age,  in  cafe  tliey* 
are  able  to  provide  for  thcmfelvcs,  but  if  they  are  not,  th*n  the 
Qatute  has  pointed  out  their  duty,  «  which  ena^ls,  that  when  it 
ihall  happen,  that  any  perfon,  or  pcrfons,  fhall  be  naturally  want- 
ing of  undcrftanding,  fo  as  to  be  incapable  to  provide  for  them- 
felves,  or  by  the  providence  of  God,  (hall  fall  into  di(lrai6^ion,  and 
become  non  compos  mentis,  or  /luiU  by  age,  ficknefs,  or  other- 
wife  become  poor  and  impotent,  and  unable  to  provide  for  them- 
fclves,  and  have  no  cftaie,  with  which  they  can  be  fupported  and 
maintained,  tlien  tlicy  fhall  be  taken  care  of  and  fupported  by  fucb 
relations  as  ftand  in  the  line  or  degree  of  father  and  mother,  grand- 
father and  grand- mot  her,    children  and  grand -chidren,  i'  they 

are 
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arcoffUEcicQt  ability,  which  is  tebc  done  by  order  of  the  coonty 
courts  where  fiich  perfoiis  ute,  upon  appikation  of  the  feU^linaa 
qf  the  town,  or  any  one  or  more  of  foch  relations. 

The  duty  of  proteftion,  is  founded  in  the  nature  of  the  connex- 
ion between  parent  and  child,  and  is  enforced  by  the  ftrongeft 
principles.  The  parent  is  the  natural  guardian  of  the  child  and 
may  aid,  aflift,  and  uphold  him  in  lawfuits,  without  being  gMlty  of 
maintenance,  he  may  juftify  an  aflault  and  battery,  in  defence  of 
his  children,  and  fo  indulgent  has  the  law  been  to  parental  afiedi* 
on,  that  where  a  man's  Ton  was  beaten  by  another  boy,  and  tho 
father  to  revenge  the  quarrel  of  thefon,  went  near  a  mile  and  beat 
tlie  other  boy  (b  much  that  he  died,  tills  was  called  manilaughter 
only,  and  i)ot  murder. 

The  duty  of  parents  to  fumifh  their  children  with  proper  edu- 
cation is  left  by  our  law,  very  much  to  their  own  confciences.-^ 
Education  is  undoubtedly  an  objed  of  the  higheil  confcquence  to  ci- 
vil fociety,  but  it  is  better  generally  to  leave  it  to  tlje  natural  bent  oC 
the  human  mind,  for  all  political  regulations  will  tend  to  limit  and 
ibackiethe  exertions  of  genius,  apd  prevent  tliat  gradual  improve* 
ment  to  which  the  intelledlual  faculties  are  always  progrelling* 
The  legiilature  therefore  have  left  the  higher  branches  of  edu- 
cation to  the  difcretion  of  the  p^ple,  and  have  only  made  pro- 
vifion  for  a  fufficient  degree  of  learning  to  prevent  their  linking  in- 
to barbarity,  and  to  lay  the  foundation  for  more  important  im* 
provecents.  The  law  requires,  that  all  parents  and  mafters  of 
chktren.  fliall  by  thcnifelves  or  others,  teach  and  inftruft  all  chil- 
dren under ^their  care  and  government,  according  to  their  abSity, 
to  read  the  Engiilh  tongue  well,  and  to  know  the  law  ap^-a'uift^ 
capital  offences,  and  if  unable  to  do  this,  to  learn  them  tlie  flrl 
principles  of  religion. 

It  is  the  duty  of  all  parents  and  mailers,  to  employ  their  children 
and  apprentices  in  labour,  fo  as  to  prevent  tlieir  living  in  idlenels, 
and  all  children  are  to  be  brought  up  m  fome  honed  and  lawful- 
calling,  and  employment. 

The  power  of  parents  over  their  children^  is  calrnlnted  to  li- 
able 
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sbie  tbem  to  perfonn  their  doty  and  kc^  their  childen  in  obedI« 
cnce  and  (abjection.  The  parent  may  reftrain  and  controol  the 
a£)joos  of  his  children^  and  may  corre^  and  chailife  them  while 
under  age^  in  a  reafonabte  and  moderate  manner^  The  confent 
of  parents  muft  be  obtaiDcd  by  minors  to  their  marriage.  The 
father  has  no  power  over  the  eftate  of  the  child ^  only  as  guardian 
and  truftee.  lie  may  revive  the  profits,  during  the  minority  of 
the  child,  but  muft  account  for  them  when  he  arrives  of  full  age. 
The  pan  nt  is  eu titled  to  the  benefit  of  the  labour  of  the  child '' 
during  minority.  The  period  when  children  arrive  to  full  age, 
are  capable  of  ailing  for  tliemfelves,  and  are  liberated  from  the  go- 
vernment of  thf  ir  parents,  is  at  the  age  of  twenty-one  years, 
being  the  fame,  both  for  males  and  females. 

The  duties  of  children  to  parents,  are  obedience  and  fubje&Ion 
doring  their  minority,  and  honor,  reverence,  and  refpedt  during 
their  lives.  As  they  depended  on  the  afliftance  and  prote^ion  of 
their  parents,  during  the  feeble  and  defencelefs  period  of  infancy, 
fo  when  their  parents  are  reduced  to  a  ftate  of  infirmity,  by  old  age, 
it  becomes  the  duty  of  children  to  yield  the  fame  ailiilance  and 
prote&ion.  The  ftatnte  law  has  therefore  impofcd  upon  cUldren 
the  fame  obligation  to  fupport  their  parents  when  reduced  to  want, 
ss  upon  parents  to  fupport  their  children,  under  like  circumflances ; 
but  fons  by  marriage  are  not  liable  to  contribute  to  the  fupport 
of  the  parents  of  their  wives. 

T0  By  the  Roman  law,  parents  had  much  greater  power  over 
their  children,  than  by  our  law.  By  a  law  in  tlie  twelve  tables,* 
£ithers  had  the  power  of  life  and  death  over  their  children,. 
•id  might  fell  them.  This  law  however  was  moderated  in  tlie 
progreCs  of  improvement  :  but  ftill  the  parental  power  was  very 
cxtenfive.  «  The  children  could  acquire  no  property  only  for  the 
benefit  of  their  parents,  and  they  were  liberated  from  paternal  go- 
vernment only  by  the  death  of  their  parents.  The  paternal  au- 
thority,  extended  even  to  grand- children,  and  a  fyfteni  of domeftic 
defpoiifm  (cems  to  have  been  cflablifhed  by  law,  repugnant  to  the 
happineis  and  deilru^ive  of  the  rights  of  mankind. 

II.     Of  illegitimate  children,  or  baftards,  and  we  Ihall  con- 

fidcr 
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fid^>  T.  Who  are  bofiards.  It  has  already  been  remarked,  tliac 
baftards  are  children,  begotten  and  born  out  of  lawful  wedlock. 
J  By  our  law,  the  intermarriage  of  the  parents  will  not  render 
the  iflue  previoufly  bom  legitimate :  but  by  the  Roman  and  canoa 
law,  filch  fiibfcquent  marriage  would  legitimate  the  iffue  previoufly 
bom.  «  All  children  born  fo  long  after  the  death  of  the  hulbajid, 
that  by  the  ordinary  courfe  of  nature,  they  could  not  have  been  be- 
gotten by  him  are  baflards.  But  as  this  is  a  matter  of  (bme  uncer- 
tainty, as  various  accidents  may  retard,  or  accelerate  the  birth,  the 
law  has  not  exadly  afcertained  the  time.  The  ufual  time  of  geftation, 
is  allowed  to  be  nine  folar  months  and  ten  days  :  but  a  child  that 
was  bom  nine  months  and  twenty  days  after  the  death  of  the 
hofband,  was  allowed  to  be  legitimate.  A  child  bom  eleven 
months  afier  the  death  of  the  -hufband,  and  it  being  proved  that 
he  was  mcapable  of  enjoying  her  within  a  month  before  his  death, 
was  adjodged  a  baftard.  «  A  lewd  woman  after  her huiband'fr  death, 
tnarried  heradulterer,  and  withm  Gx  months  and  one  day,  after 
her  huiband's  death  had  a  child.  It  was  adjudged  to  belong  to 
the  firft  haiband,  becaufe  he  had  the  dominion  of  the  woman,  at  the 
time  of  the  conception.  ^  A  wife  married  immediately  after  the 
death  of  her  hulband,  and  had  a  child  within  nine  months  and 
eleven  days  after  the  death  of  her  firft  hufband.  Jt  was  adjndged 
|o  belong  to  the  iecond  hufbaod,  becaufe  bom  one  day  after  the 
vfi^  time,  which  is  the  only  meafure  to  difcern  between  them* 
^  But  tf  the  child  be  bom  at  the  end  of  the  nine  months  ^nd  tea 
days,  (b  as  to  render  it  doubtful  to  which  hufband  it  belongs,  it  is 
laid,  that  the  cMld  may  chufe  bis  father,  when  arrived  to  tlie 
years  of  diicretion.  To  prevent  this  difpute,  the  Roman  law  or- 
dained, tliat  no  widow  ihould  marry  within  ten  months  after  the 
death  of  her  hufband,  and  by  a  law  in  England,  before  the  con* 
^uefk,  if  a  widow  married  within  ten  months  after  the  death  of 
her  hufband,  (he  forfeited  her  dower. 

'  By  the  common  law  of  England,  when  a  man*  dies  leaving 
no  children,  and  the  wife  fays  fhe  is  with  child,  the  heir  at  law 
may  have  a  writ  to  infpeft  her,  for  the  purpofe  of  preventing 
her  from  impofing  upon  him,  by  a  fuppofititious  heir  to  the  eft  ace. 

The 
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Tbe  fterlff  is  to  impannel  a  jtuy  of  iilttroiMy  and  if  on  iiiQ>ed3ofi^ 
ibey  recom  that  fhc  is  pregnant,  then  fhc  is  to  he  kept  nnder  pro- 
per r^ftraint,  tfll  delivered.  Bat  in  this  ftatc  there  has  hitherto 
been  so  occaiton  to  adopt  this  law. 

Baftards  may  be  begotten,  and  bom  during  lawfitl  marriage* 
« If  the  huiband  be  under  tbe  age  of  fourteen,  or  incapable  by  reafoa 
of  fome  corporal  imbecility  to  beget  children,  the  iHue  of  the  wife 
are  baftard^.  It  is  a  general  rale,  that  all  children  bom  in  lawful 
wedlock,  iball  be  deemed  legitimate,  and  tbe  acceis  of  the  hufb* 
and,  is  to  be  prefumed  in  favour  of  legitimacy  :  /  but  in  all  cales 
where  it  can  be  proved^  that  the  huiband  had  no  acceis,  the  child- 
ren are  baftards — It  is  immaterial  whether  the  hofband  be  within 
or  in^hout  the  empire,  but  the  proof  muft  be  clear,  othcrwife 
acce&willbe  prefumed. 

2,  We  confidcr  how  baftard  children  are  to  be  maintained. — 
The  only  duty  which  the  law  enjoins  on  parents  towards  their  il- 
legitimate oftspring,  is  that  of  maintenance.  The  father  of  a  baf- 
tard  child,  poflefles  over  him  no  power  and  authority,  and  the  child 
Is  bound  to  ycild  him  no  obedience.  On  this  accoutit,  a  ftatute 
has  been  made,  pointing  out  tlie  mode  of  afcertaing  the  reputed 
fethcrs  of  baftdrds  and  the  mode  of  their  maintenance.-  ^  The 
ftatute  concerning  baftards  and  baftardy  ,  enafts,  that  lie  who  irf 
accnR^dby  any  woman,  to  be  the  latlier  of  a  baftard  child  begotten 
#f  her  body,  ihe  continuing  conilant  in  fuch  acculation,  (  being 
examined  on  oath,  and  put  to  the  difcovery  of  the  truth  in  the  time 
of  her  travail,)  ihall  be  adjudged  the  reputed  fiatlier  of  fuch  child," 
notwithftanding  his  denial  tlicreof,  and  (hall  (land  charged  with 
the  maintenance  thereof,  with  the  afliOance  of  the  mother,  as  the 
county  conrt  in  which  fuch  child  is  born,  fhall  order,  and  give 
fecurity  to  perform  inch  order,  and  alfo  to  fave  the  towil  or  place 
wlierc  fuch  child  is  bora,  free  from  charge  for  its  maintenance  :' 
and  the  faid  court  may  commie  to  prifon  fiich  reputed  father,  un- 
til he  find  fureties  for  the  lame.  Unlefs  the  proofs,  evidences,  and 
pleas,  made  and  produced  on  the  part  and  behalf  of  the.  man  accuf- 
ed  as  afurclaid,  and  other  circumftances  be  fucli,  as  tlie  court  who 
ha\  e  cognizance  of  the  fame,  Iliall  fee  reafon  to  judge  him  innocent 
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wSii  a^ult  turn  thereof,  Ih  which  ca(b,  they  {ha!&  an  J  filay  other- 
^<*difpole  oftli^fame. 

Asai  every  t^ftani  wr  jliltice  of  the  peace^  (apon  hlf  diTcretiDD,) 
may  bilid  to  the  county  court,  hkn  that  »  charged  with  the  beget* 
tiBg«f  iilth  haOard  child,  and  if  the  wofnaiii  be  ndt  tbep  delivered,! 
the  ftld  cmuty  court  may  curder  the  ooittiDuaBCtf,  or  renewal  a£ 
bit  b6ad>  that  be iBay  be  fbrtbc^nikig  wh^nfuchchUd  is  bom. 

l^s  ffatute,  by  admitting  the  datli  oF  thh  woniah  to  prove  ttte 
father  oFa  baftard  dbild,  introduces  a  hew  mode  of  proof^  which 
is  repugnant  to  ttie  general  rule  refpeding  evidence  ;  and  tho  at-  . 
tended  with  inconveniences,  is  ju(^inable  from  the  nature  and  ne- 
ceffity  of  the  cafe.    It  is  for  tjie  intereft .  of  the  community^  that 
ibme  method  be  adopted  to  afcertain  the  father  of  fucb  children^ 
for  the  purpole  of  compelling  hixh  to  fiirrilit  mdintena'nce,  and  to 
relieve  tHe  towns  where'  tliey  arc  born,  from  fuch  burden,    from' 
the  nature  of  the  thing,  it  is  impollibl^  for  aiiy  pcrTon  to  know  the 
fiujier  of  a  baffarJ  clnld,  biit  the  ni6ther,  and  unlefs  (he  hk  admit- 
tat  afra  Ik^  witarfr^  th^  fatfatnr  conU  neveftr  be  difeovered,  all 
baftanki^miM  become  a  pablie  e^penfe,  and  tttt  would  ojlencte  • 
as  «Q  addniooai  indbetmfeM:  to  a  praAiefc  to  wiilete  nianlund  aro  * 
now  inipftUed^  by  a  piSofN^dfifty  that  deftrvcs  to  bd  efiecked  atid^vidc  - 
to  \f6  ftreagthened*    On  this  principle  thro,  the  llattite  has  intro>«' « 
doeed  tho  betbmodoof  protof  whieh  Atf  nattnre  erf  thr  i:ale  vHU  ad-*  * 
mtt.    TbefcftiBony  of  the  wtnnan  cxteridano^further  than  to  eft*» 
blilb  tho  fad,  xfiat  the  pMnr  iccoftd,  »  the  l^ep^d  fMicr  of  thert 
clfild,  iiiitint  he  becohwa  chai^blc  withr  its  neMcnahde;    In  lar  -. 
gal'  eoiifidcratjon;  ii  fixisf  oh  hkn  nn  cftee,  and'  expdfca  bbn^o  n^  u 
poniiimonti    But  as  ditamodie  of  pro6f>-  gives-^at  advantage  to' 
a  wooNAy  and  (ecn^'to  be  a  hatd^btp  on  J^oni^  Accufed,  the  law  : 
haagMU^ed  iiio  tho.  dboft  efiearu^  Aiajtn^r  poffibld.    The  wooiait 
naft  be  ifonOan^  in  bsP  accnettion^  Hoi  umfottn  lA  her  (bry.    Jffinr  ^ 
addftfes  diArsbf  peHbn^ at' di^renttklieSy  00  credits  to  be  pai^  t 
to  h&^  tefHtamny.    She  nMbopot  to  the  dHcovcry  in  the  feiin»  - 
of  her  travail.     At  that  critical  period  of  dahger  a<id  diftrefs^  it  id\; 
fa^Krfed  that  few  women  poflefsfinnners  and  wickednefs  enough 
to  accuie  a  man  ^fely.     The  {latute  thcren)re|  has  made  this 
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meaiiire  ab(blQteljr  necetbry,  to  enable  a  woman,  to  fupport  this 
charge  againft  the  man  ihe  accafes.  The  oinif&on  of  this  re^uifite, 
can  be  fupplied  by  no  other  proof ;  for  where  a  perfon  intends 
to  take  benefit  of  a  ftatute^he  muft  comply  with  every  recpnfite  of 
it.  The  oath  of  the  woman  accompanied  with  a  compliance  with 
the  law^  is  what  i»  called  ftatnte  proof,  and  has  £o  generally  been 
confidercd  asfofficient  etidenoe  toconvidta  perfon  accofed,  that 
the  certainty  of  convi6tioa  when  a  peHbn  iaaccofed^  has  become 
a  proverbial  exprefEon.  It  is  unqefiionably  true,  that  the  oath  of 
a  woman  muft  prevail  againft  the  denial  of  the  perfon  accuCed,  and 
that  it  devolves^onhim  the  bm-den  of  manifefting  his  innocence.. 
The  trne  point  of  light,  in  which  we  are  to  coofider  this  matter 
is,  to  allow  the  oath  of  the  woman,  to  be  admii&ble  and  legal  evi- 
dence, and  then  to  give  the  man  accufcd  the  privilege  of  coumer- 
z&lng,  invalidating,  and  deftroyingher  teftimony,  in  the  fame  man. 
4;crasis  permitted  in  other  cafes.  This  is  clearly  warranted  by 
the  ftatute,  which  authorifcs  the  court  to  acquit  a  man,  when  he 
exhibits  proof  fiifficient  to  fatisfy  them  of  liis  innocence^ 

:The  teftimony  of  the  woman,  ought  to  be  corroborated  by  thofe  ^ 
circnrnftances  which  nfiiaUy  attend  fuch  tranfiidioDs,  and  which  fits 
the  i^eft  gmde  to  truth.    If  (he  ftand  -fiftg^  in  her  ftory,  nnfoppor*  • 
ted^y.'ittcb  coUkteraUcircumftance^,  ihe.  is  to  be^diftrufted.    If* 
the  man  accufed  can  fhew  it  to  be  impoffible  that  he  b  the  father 
of  khe  cinld,  by  proving  that  be  was  in  Ibme  other  place  at  tfao 
time  ihe.acGttles  him  of  the  faS,  or  that  by  .feme  corporal  tmbecili-  ^ 
ty,.he  wasincapabkof  procreation,  he  nmft  be  acquitted.    Indeed  * 
ittnay  be  laid  dowo  as  a  general  rule,  that  if  the  majkn  ndbuCed  ' 
bring  proof  of  iudi.  cffcusiftanocs^  as  fatiafy  the  courts  oP^^his 
innocence,  iucb  as  acrimiaal  connexion  with  another  iMfi,  they  ; 
may  acquit  him.    Merely  the  proof  of  a  want  of  veracity  and  chaf- 
ticy,  may  not  be  iiificient,  but  thofe  combined-with  other  ctrcoor 
ftancea,  are  to  be  taken  into  confideration.    For  it  is  nmch  to  be 
ibfpe^ed  that  a  woman  of  notorious  lewdneis  and  wickedne6,  will 
accnfe  an  innocent  peribn,  for  the  purpdir  of  fcreening  the  guSty,* 
or  to  gratify  malice  and  revenge. 

The  ftatute  re<juires  an  examination  of  the  woman  on  oath,  but 

.  tWs 


OF  PARENT  AND  CHILD.  ^m 

"ASii  maybe  befiire  or  afterthe  birth  of  the  cMId.  It  isthe  ufusl 
pradke  for  %  womaa,  wfaes  Ae  difcovera  herfelf  pregnant  with  a 
bafbrd  cbiM^  to  make  complaint  to  a  julKce  of  the  peace,  who 
iflaes  his  warrant,  and  the  perfon  accofed  Is  brought  before  him 
for  the  porpofe  of  holding  a»  enquiry.  Sncfa  fingle  mmifier  of 
jaftke  may  at  dilcretion  bind  fuch  peribn  to  appear  at  the  next 
county  court,  and  for  the  purpofe  of  exerdfing  his  difcretion,  fome 
enquiry  moft  be  had— hot  the  authority  is  bound  in  duty  to  recog- 
nize the  T)erlbn  to  the  county  court,  unlefs  the  profecution  appeat 
to  be  wBoDy  groundlds,  and  without  any  colour  of  probability! 
Bat  a  prdlecution  may  bet:ommenced  by  the  woman  after  the  birth 
of  the  child,  in  cafe  ihe  conformed  to  the  ftatute  as  to  accuiatioa 
at  die  time  of  delivery.  V/ithin  what  time  however,  after.the 
Imth  of  the  child,  the  profecution  ihaU  be  commenced,  or  be  f ore« 
clo&d,  has  not  been  determined. 

It  IS  provided  by  the  ftatute,  that  where  the  woman  omits  to 
bring  forward  a  fuit,  to  recover  maintenance,  and  no  fufficient  le* 
curity  Is  offered  to  lave  the  town  from  expence,  for  the  fuppoit 
of  baftard  children  ;  the  fele£hnen  may  infiitute  a  iuit  in  behalf  of 
the  town,  to  recover  maintenance  of  the  perfon  accuied  ;  and  may 
take  up  and  purfne  a  fuit  began  by  the  mother  of  the  child  for 
maintenance  thereof,  in  cafe  (he  fail  to  profecute  to  final  judgment. 
t  Ifawomanhasabaftard  child,and  marries  before  a  recovery  is 
had,  her  hufband  cannot  join  with  her  in  a  profecution  for  the 
maintenance,  becanfe  lie  is  not  compeUable  by  law  to  fupport  fuch 
child.  »  But  where  in  fiith  cafe,  the  woman  being  dead,  the  oDun* 
ty  court  admitted  hw  depofition,  taken  before  any  proceTs  was 
commenced,  and  alfo  the  juftice  before  whom  ihe  had  fwom  the 
child,  to  tcftify  what  flie  thenfaid,  judgment  was  reverfed  by  the 
Itiperior  court,  becaufe  fuch  evidence  was  not  adi^uffible.  i  But 
the  depofition  of  the  woman  in  a  profecution  in  her  name,  where 
ihe  was  unable  to  attend  the  court  in  perfon,  by  reafon  of  ficknefs 
the  fame  being  legally  taken,  has  been  admitted  and  confidered  as 
iiifficieat  evidence  for  a  convi^ien. 

ki  England  there  is  a  proccfs  to  compel  a  woman  to  filiate  a 

bafiard  child,   that  is,  to  make  known  the  father  ;  but  we  have 

E  e  2  no 

I  BiMwin  and  wife,  vt.  Cherehofough»  3u|v  C.  1790*         /  M'DoiuUd  vi; 
H«t>by  Ac.  S.  €.  1790,        k  Whitney  I  vs.  Fuiuaoi. 


(p^  of  oar  law,  k^s  however  \^  fomc  fflf ^fur^  h^l  f^WfJlkd  bf^ 
|ir^}£^  of  fon^  nii^wivf^— w^^  id  c^f ,  ifhim  ^  f^^W  frMJr 
p^tlwd  been  m^  and  tjift  ^on^  W^rf  f^i))pm\  Ja  f^nof^  tJbf 
imie  of  the  {crfon,  <if  y«  rrfufcd  tq  yey^  thfl»  «^y  affitU^fo  ^ 
f  il  ^^j  dUlover^  the  nam^s  of  their  p(r|jino.m^.  {tut  t(i!:  lav  win 
pot  avthprife  a  m^wife  (o  refofetner  i^fli^oQ  to  %  woogijfq  ^  t^j^- 
yaU,  frr  the  porpofe  of  coropcUiflg  hqp  tp  djjf:lo^  *  fw?t :  ^b4 
when  a  inidw^  is  employed  V3(i  rF^9  ^H^^^  &^  M)^  9*^V]pP.Sv 
H^ton  ^ouLd  Ue  fijpiu4  t&er  btr  ii^  9,  n^gle^  of  4^17 1^  yic^; 
lioopfhai^anity. 

3.  The  only  legal  difability  to  which  a  baftani  is  Ibbjeded, 
is  that  he  1%  incapable  of  inheriting,  being  fbmetimes  called  the 
ion  of  nobody,  and  (ometimes  the  fon  of  the  people.  This  is  the 
cply  dKability^  wbkh  a  badaird^  upon  the  pric^ciples  of  reafon  ^d 
jpf&cc  can  be  made  to  fufferi  becfufe  he  cannot  ]|e  rcfpo^^bje  aof 
<^^t  not  to  be  puniihed  for  the  crinies  of  luj  parei^t).  Qut  a&tb^ 
cannot  cops  within  the  legal  de(bription  of  ^n  beir^  on  accomjutof 
fjb^  unce;|ftainty  of  his  father,  be  niuft  be  exclu4c4  fr^n^  this  pri^vl- 
y^t^    ^  V^ard  h  capable  of  gaining  a  aafp)^  by  repu.t^vw* 


CHiLPTER      SEVENTH. 

OF  GUARDJAN  AND  WARD. 

4t  HE  £uher  is  confid|rred  as  the  natural  guasdian  to  bis  children, 
and  durii^  tlieir  minority  has  the  care  of  fgch  eftate  as  they  ma^ 
b^ve,  and  is  accountably  for  the  profits  to  the  children^  when  thex 
a^Tsvi^  to  jMI  ^f  hut  the  cpmmon  underftanding  of  guardian,  is 
where  tt^  father  is  dead,  and  the  guardian  is  fubAitfited  in  his  ft^ad 
andfucceeds  to  all  the  powers  and  duties  of  dip  parent.  I|f  the 
inveftigation  of  this  fubjed,  I  iball  conHd/cr,  x.  The  ages  ofmi* 
nors  and  wards,  for  different  p^rppfca.  a.  The  ^pfiqintmenfi  of 
guardians.  3.  Their  power  and  duty.  4.  The  capacity  of  minora 
10  contrad.  5.  Their  liability  for  a<as  done  by  them.  6*  The 
mode  in  which  they  niuft  (ue  and  be  (ued. 

I.  Perfons 


or  GUiUU>I4M  A^  WM9.  ?i? 

J,    V!fsaw  vidAD jtlie.ap«(|;wefity-onp|  nr^j  w;)te Misuse  of 

Tbofe  ^ho  «rc  under  the  govpnvqcAt  of  guardiam,  arc  callql 
"V^m^is,  i  Ry  lUtptc>  lQale3  ^t  the  agp  of  fouruea  and  fnoales  «t 
tl«s«|pof  twelve,  arec^aUp  tod^uCe  goardiaiM,  »  and  by  coin- 
jDQIiI^wqia;  9ipfimt  ^  fidfive  to  voarriage,  bcipg  then  arrive^ 
at  years  of  maturity  or  difcretion,  wluch  is  called  the  age  of  pobflff- 
ty.  By  the  lUtute  law,  at  feventeen  years  of  age,  both  fexcs  are 
niider  a  capacity  to  difpofe  of  their  perfonal  eft^teby  will.  9j 
cop^non  law,  at  the  fame  age^  a  male  may  be  an  executorj  and  a 
female  an  executrix.  By  the  (Utut^  law,  at  twenty-one,  they  be- 
come of  fall  ^ge,  are  liberated  from  parental  power  and  become 
free,  wbicl)  i^  complected  09  t^e.  d^y  ptQceedifig  tb<  blrth-dtj. 
m  Bj  the  Roman  law,  perfons  leaving  no  fathers,  are  niider  ti^ 
^aatrol  of  tutors  till  t^ey  arcL  fourteen,  and  curators  till  they  ztfi 
twenty-five  s  which  is  the  oge  in  ?I1  C}^,  when  they  are  of  fii|l 
a|^,  fo  as  to  be  capable  of  contrading. 

2.  •  Guardians  are  appointed  by  the  courts  of  probate,  to  mU 
Bora  iwder  tiie  age  of  fourteen.  IVHnors  of  the  age  of  feurteen 
iffkyf  a  right  to  cb^ift  the ir  guardians,  who  ajre  to  h»  aUosicd  bf 
tb^  courts  of  probafts.  When  there  are  nibort  of  age  tochuft 
g^^rdiaos,  who  have  ndther  parents,  gjardians,  or  maQers,  the 
judges  of  courts  of  probate,  in  who(b  diftrict  they  live,  or  reiide^ 
^fiiQ.  uptify  them  tos^pear,  and  elect  guardians^  which  fuch  courts 
may  a}low  pf— lo  cafe  of  aeg^e^  or  refufal,  fuch  judges  may  aji- 
poipt  guardiai^,  with  the  fiune  powers  as  if  clefted  by  fuch  mmers- 
Tbe  j^ges  of  prolate,  on  allowmg  or  appoiQtuig  guardians,  muft 
tals^ fuAqei^t iecurity  for tbf  faithful  difchargc glthe  tcufl accor- 
iifl^  to  law,  and  reod^  tlieir  ncco^mt  to  the  judge^  or  the  minor, 
when  he  arrives  at  (vfi  age,  or  &ch  other  time,  as  laid  court  qf 
probate  upoa  ceiii|>isjqt  to  tbem^uiAde,  fliaU  fee  caufe  to  iqppoiot. 

^  It  has  been  adjudged^  that  where  a  guardian  is  appointed  to  a 
minor  by  the  court  of  probate,  under  the  age  of  chufing  one,  he  is 
in  judgment  of  law,  guardian  till  the  minor  arrive  at  full  age,  un* 
leis  the  guardian  be  removed  from  office,  or  another  be  chofen 
after  the  minor  is  of  fufficient  age,  or  unlefs  the  guardian  be  appoin- 
ted vith  exprefs  limitation  of  time.  3  The 

iStatotes,  3.  m  l  BUck.  Com.  463-  n  JuftioiaQ*s  IrUViUiU.  Pi- 
left  1.  4.  tiU  4.        #  SutttUs  93,  94.        /  Kirb.  487. 
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3.  Tbe  gnardian  being  confidcred  as  a  (tibftitote  for  the  fa* 
tfaer,  cbe  conicquence  is,  that  tbe  power  aod  dnty  of  goardlan  ana 
"ward,  in  a  great  meafure  correfpond  to  that  of  parent  and  child. 
Tbe  goardian  is  intmfted  with  the  care  of  the  peribn  and  eftate 
of  the  minor.  He  has  power  to  do  every  ad  that  is  neceflary  fcM* 
die  oie  and  improvement  of  the  eftate,  and  may  execute  leafes  of 
hods. 

^  Where  one  or  more  joint-tenants,  err  tenants  in  common,  are 
minors,  the  guardians  with  the  aflidance  of  fuch  perfons  as  the 
courts  of  probate  fhall  appoint,  arc  impowcrcd  to  make  partition 
with  tbe  other  tenants,  which  fhall  be  conclafive  upon  tbe  minor8> 
their  heirs  and  affigns.  r  When  a  minor  is  interefted  in  a  mort- 
gaged or  other  real  eftate,  which  in  equity  ought  to  be  conveyed 
to  any  other  peribn,  tbe  coUrt  having  cognizance  may  enjoin  tbe 
guardian  under  a  fuiuble  penalty,  and  the  guardian  is  authorifed 
to  make  a  conveyance  in  behalf  of  the  minor,  that  fhall  be  effedtual 
an  law,  and  if  there  be  no  gnardian  at  tlie  time  of  bringing  the 
fiiit,  tlie  court  may  appoint  one,  with  full  power. 

It  is  the  duty  of  tbe  guardian  to  take  reafonable  and  prudent 
care  of  the  eftate  of  the  ward,  and  to  u(e  and  improve  it  in  tbe 
inoft  advantageous  manner.  /  But  he  cannot  maintain  an  adion  ih 
his  own  name,  for  any  injury  done  to  the  land  of  his  ward,  fuch 
adion  muft  be  in  the  name  of  the  ward. 

When  the  ward  arrives  at  full  age,  tbe  guardian  muft  accotmt 
lor  the  rents  and  profits  of  the  eftate,  and  fhall  be  allowed  a  reafon- 
able compenfation  for  his  cxpenfe  and  trouble.  He  muftan(\ver 
for  all  damages  arifing  by  his  mifconduft  and  ncgjcft*  When- 
ever a  guardian  is  appointed,  the  court  of  probate  take  bonds 
for  a  faithful  difcharge  of  the  truft,  and  if  the  guardian  miibchave, 
and  there  be  danger  that  be  will  injure  or  wafte  tbe  eftate,  the 
court  on  complaint,  may  put  the  bond  in  fuit  at  any  time,  and  call 
the  gtiardian  to  account,  which  fcems  to  be  the  proper  mode  for  mi. 
nors  to  call  on  their  guardians  to  account  during  their  minority  :  but 
at  common  law,  a  minor  may  Inftitute  a  fuit  againfl  bis  guardian  un- 
der fuch  circumftances,  by  his  next  friend.  When  the  minor  arrives 
at  full  aoy.  and  the  guardian  negledls  to  account,  the  bond  may  be 

put  in  fuit,  or  an  aflion  of  accouut  at  common  law,  may  be  brought. 

4     In 
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4.  In  TtCpc€t  of  the  capacity  of  minors  to  coatr^ft,  the  general 
rale  is,  that  minors  have  the  power  of  oiaking  contrads  for  their, 
benefit,  wfaicH  are  voidable  by  their  own  ad  ;  bat  that  they  can 
oe^er  make  a  contrad  to  their  difadvantage,  that  is  obh'gatiay 
upon  them,  for  liicfa  contrads  are  void,  f  If  a  minor  makes  a  con- 
trad  for  hk  benefit,  that  is  by  which  he  acquires  fomething,  as  a 
porchafe  of  lands,  or  any  pe«-fbnal  property,  or  wiiere.  there  is  a 
lemblance  of  benefit,  he  may  at  full  age  diilent  to  the  contrad  and ' 
avoid  it,  or  affii-m  it  and  render  it  obligatory  ,-  but  when  be  has 
once  made  a  contrad  to  his  benefit,  he  qannot  diflent.  to  it,  till  he  . 
becomes  of  full  age  :  becaufe  thlB  would  be  an  ad  in  tlie  nature 
•fa  contrad,  that  operates  to  his  difadvantage.  Therefore  a  mi« 
nor  cannot  execute  a  rcleafe,  or  difcharge  of  a  beneficial  contrad^ 
Without  receiving  an  adequate  confidcration.  Thus,  if  a  miflOr 
holds  a  note  againft  a  man,  and  executes  to  him  a  difcharge,  tbe 
promifior  cannot  take  advantage  of  the  difcharge,  bnt  muft  (hew 
that  he  has  paid  the  firni  due  on  the  n6te,  or  he  fhall  be  holden. 
A  receipt  under  the  hand  ofthk  minor,  fhall  not  be  evidence  of  the 
payment  of  money  on  a  note  or  other  debt,  if  the  minor  denies  the 
reception  of  It  ;  bat  the'p&rty  muft  make  abfolutc  proof  of  tte  * 
payment  of  money  to  avoid  the  note  ;  for  it  is  clearly  eorrefpond* 
cat  to  reafon  and  juftlce,  that  the  payment  of  a  debt,  ar  fum  of 
money  due  by  contrad  to  a  rfiinor,  fhall  difch^irgc  the  debt,  becaufe 
the  reception  of  the  money,  is  in  the  nature  of  a  contrad  to  hia  b«- 
.nefit,  and  if  die  contrad  be  obligatory,  an  adual  performance 
muft  be  eSedual  to  difcharge  it. 

A  minor  cannot  make  a  contrad  to  his  diHictvantage,  or  without 

an  apparent  benefit,  or  femblance  of  benefit,  that  will  be  obligatory, 

but  the  fame  b  abfolutely  void.     He  cannot  execute  a  deed  of  his 

lands,  or  transfer  his  pcrfonal  property.     He  cannot  obligate  bim- 

fclf  by  fimple  contrad,  or  fpccialty.     u  But  tho  the  contrad  be 

not  binding  on  the  minor,  yet  it  fhall  be  on  the  pcrfcn  of  full  age 

contradingwith  a  minor  ;  for  the  law  refpeding  the  contrads  of 

minors  is  intended  to  proted  and  feciire  them  agahift  fraud  and  im- 

pofition,  and  is  calrnktcd    folcly  for  their  benefit,     w  Therefi/re 

if  one  deliver  goods  to  a  minor  upon  a  .contrad,  knowing  him  t^ 

be 
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be  a  minor,  he  SaiR  nx>t  be  tliargeabk  id  trovei',  or  any  otfe^r  itM- 
ofl  for  them ;  for  the  cotitradb  being  voi(}^  ii  t6  tlie  tliitlof ,  fh0 
delivery  (hall  b«  eotifideitd  as  a  gift  totahA. 

.  I,  If  a  mhior  grres  a  note,  and  when  he  arrives  to  fiiUagc,  ac* 
knowledges  it  to  be  ju(U>  duje,  and  promifes  ta  pay  it,  the  note 
bf  comes  obligatory,  and  if  he  pleads  iaiaocy  ifi  bar^  it  majr  be«« 
voided  by  fuch  Qiecial  matter. 

'y  But  to  thcfe  general  rvilei,  thtt-e  ai-fe  fdme  «xcdpti6Brf.  The 
aftsrf  an  infant  whic?h  dd  not  touch  his  int<?r^ft,  but  take  effe^ 
6^om  an  authority  which  he  U  trufted  to^ci'cife,  afd  binding' ;  a^ 
if  he  be  an  exeeiitor,  as  he  may  6e  wheii  fcvemeen  y^rs  of  ag^, 
by  Satutr;  all  the  af^s  Which  he  do^s  ui  performance  of  chit  truft^ 
are  biniHng. 

An  a&  done  by  an  ififarnti  which  waif  rigllt  to  be  don^,  and 
whidi  he  was  compellable  by  Jaw  tp  doy  is  ^tiligrtoi-y  x  as^if  «n  n-' 
fitnt  mortgagee,  on  pay  meo^  of  the  utofiey  dotf  by  the.  snOFCgagor^ 
reconvey,  the  deed  is  valid,  and  cannot,  be  avoided  :  bocaofe  by 
Ic^w  he  mig^t  have  been  compelled  to  have  reconveyed^  Lord 
Mansfield  £iys,  that  this  privilege  is  ^ven  to  minors  as  a  ihield 
and  not  as  a  fword,  and  that  therefore  it  fliail  never  be  mraed 
IDJLQ  an  oiFenfive  weapon  of  fraud  and  ii^ji^ce. 

*  By  thecoimnon  lat<r,  a  minor  c^  bind  himfclf  by  his  cdntr^^ 
fdHwa?flafi<rs,  for  didt  aj>patei,  edticatidn,  and  lodging.  «  fiiit 
the  (tatute  law  of  thb  (late,  fuperfedes  the  common  taw,  and  pro- 
vides that  no  perfon  under  the  care  of  a  parent^  giiardian  or  m^er^ 
ih'all  be  capable  to  m^ke  any  contra^ty  which  in  the  law  Iball  be 
accounted  valid,  unlefs  authorifcd  or  allowed  fo  to  contradt^  or 
bargain,  by  the  parent,  guardian,  or  mafter,  and  that  in  fuch  cafe,  . 
the  parent,  guardian  or  mafter,  (hall  be  bound  thereby.  The  action 
muft  be  brought  on  the  contrad  directly  againft  the  parent,  guardi- 
an, or  mafter,  as  tho  made  by  them  for  th<?ir  benefit.  What  iball 
be  deemed  an  authoriflng,  or  allowing  to  cqntradb,  foas  to  bind  t;he 
parent,  or  guardian,  is  not  exprefsly  mentioned.  ^  It  has  been 
a^udged  by  the  fuperior  court,  that  a  general  licence  by  the  guar- 
dian^ to  the  minor  to  trade,  fiuill  render  the  coiitrads  of  the 
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minor  obligatory  on  the  guardian.  If  a  minor  have  neither  pa« 
rent,  guardian^  or  niafler,  he  cannot  come  within  the  defcriptionof 
the  ftatttte,  and  of  courfe  will  poi&fs  by  common  law,  the  power  of 
j^akingcontradsfor  nccei^ies  ;  and  thisfeems  to  be  a  reaCbnaUe 
conflru^on  of  the  law,  for  where  a  minor  has  no  perfi>n  to  pro- 
vide for  him,  he  moft  have  the  power  of  contrading  for  the  necef* 
faries  of  life,  but  if  he  have  fome  perfon  to  faperintend  him,  thero 
is  no  neceffity  that  he  /hould  be  capable  to  make  any  contract  for 
hij  iiipport. 

5.  ^  Minors  are  refpofible  for  all  ^6ts  that  are  called  torts  or 
trdpafles.  whenever  they  are  capable  to  commit  them,  but  not  for 
any  acts  that  are  in  the  nature  of  contradls.  If  a  minor  affirming 
himfelf  to  be  of  age,  borrow  a  fum  of  money,  and  execute  his  bond 
for  it,  he  may  avoid  it  by  reafon 'of  nonage  ;  and  no  action  lies  for 
the  deceit ;  for  tho  refponlible  for  adtual  torts,  as  trefpailes  with 
fiorce,  yet  he  cannot  be  for  thofc  that  found  in  deceit ;  for  if  they 
fhoald^  all  minora  might  be  ruined  :  to  avoid  which  they  are  inca* 
pacitated  to  make  contrails,  and  if  they  might  be  (bed  for  a  deceit 
in  contracts,  they  would  be  expofed  to  the  fame  danger,  as  to  bl^ 
liable  for  their  contrads. 

'  d  So  if  a  minor  on  the  fale  of  a  horfe  affirm  it  to  be  his  own, 
when  it  belongs  to  another,  yet  on  adtion  brought  for  the  deceit, 
if  the  minor  plead  infancy,  he  ihall  not  be  liable  :  becaufe  the 
contrad  being  voidable,  the  plea  of  infancy  avoids  It,  and  it  is  in 
the  nature  of  an  affirmance,  by  a  minor  that  he  is  of  full  age.  If 
a  minor  goes  about  town  and  pretending  to  be  of  age^  defrauds  by 
taking  up  goods  upon  credit,  and  then  pleads  nonage,  the  perfon 
injured  cannot  recover  back  the  goods,  or  the  value,  yet  he  may  b« 
punifhed  as  a  common  cheat.  « Minors  are  no  more  liahk  in  equi- 
ty than  at  law,   for  frauds  and  deceits  in  contra^s. 

/Minors  on  account  of  their  youth  and  inexperience,  are  deemed 
incapable  to  profecute  and  defend  in  faits.  The  law  therefore  to 
proteft  them  from  any  injury  in  this  refpcA,  has  made  it  neccflary 
that  they  fue  by  guardian,  or  if  they  have  none',  then  by  the  next' 
friend.     The  parent  is  called  the  natural  guardian.      They  cannot 

be  fued  only  under  the  proteftion  of,  and  by  joining  the  guardian,  ."T 

Vol.  L   •  F    f  parent  ( 
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parent,  or  imRer,  in  the  fuit ;  if  thejF  h^ve  none,  they  may  be  ibel 
without,  bat  theplaintiflTmnft  inform  the  court,  #hofe  duty  h  will 
tnen  be  to  appoint  a  guardian,  for  the  pnrpoie  of  affifting  them  ia 
their  defence.  X  If  judgment  be  rendered  againft  a  minor,  n« 
guardian  being  cited  or  appointed  by  the  court,  on  default,  writ  of 
«rror  will  lie  for  the  error  in  (ad,  and  the  judgment  be  reverftd* 


Chapter    Eighth. 
OF  MASTER  AND  SERVANT. 

/x  Servant,  is  a  perfon  fobjedbed  to  the  power  and  authority  of 
n  mafter  for  a  limited  time,  upon  a  particular  contrad.  In  dif- 
cuffing  this  fubjea,  I  ihall  confidet-,  I.  Who  may  be  fervants. 
II.  The  power  of  matters,  and  the  remedy  of  ftrvants  againft 
their  mafter  for  injuries,  and  HI.  The  liability  of  mafters  forthe 
ads  of  their  fervants,— and  of  fervants  for  their  own  ads. 

I.    Servants  are  of  leveral  defcriptions. 

I.  Menial  iervants  or  domeftics,  who  are  not  however  psr- 
ticularly  recognized  by  law,  and  are  io  denominated  from  the  na- 
ture of  then-  employment.  The  right  of  the  mafter  to  their 
farvices  in  every  refped,  is  grounded  on  the  contrad  between 
them.  Labourers,  or  perfons  huredby  the  days  work,  or  any  lon- 
ger time,  arc  not  by  our  law,  or  m  common  fpeech  confidered  tt 
fervants. 

a.  Poor  debtors  may  by  law  be  affigned  in  fervice,  for  the  pay- 
ment of  their  debts,  and  rendered  fervants  :  and  for  this  purpofe 
the  law  provides,  h  that  when  a  debtor  is  imprifoned,  and  nt>  means 
can  be  found  to  pay  the  debt,  except  by  fervice,  then  if  the  creditor 
defire  it,  and  the  court  judge  it  reafonable,  the  fuperior  or  county 
court,  fhall  have  power  to  order  and  difpofe  of  fuch  debtor  in  fer- 
vice  for  the  purpofe  aforcfaid,  to  fome  inhabitant  of  this  ftate,  whe- 
ther the  execution  by  which  he  is  held,  iftued  from  foch  court  or 
not.  Provided,  that  fuch  court  muft  be  fatisfied  by  the  oath  of 
the  parties,  that  fuch  debtor  has  not  fufficicnt  eftate  to  pay  inch 
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vsccutkai,  excepting  ncccflarics  exempted  by  law,  from  executi- 
on, and  thut  the  debt  is  really  due  on  good  confidcration. 

The  affignment  of  a  debtor  in  fervicc  to  pay  his  debts,  is  whol- 
ly in  the  diTcrction  of  the  court.    As  the  reftraint  of  natural  li* 
berty,  and  the  fobjeaion  of  one  man   to  another,  is  a  matter 
that  in  many  inftanccs,  is  joftifiable,  for  the  purpofe  of  compeUing 
a  debtor  to  difcharge  his  debts ;  and  in  fome  inftances  may  be  hard 
and  unjuft,  it  would  have  been  better,  had  the  law  more  exprefa. 
ly  defined  the  cafes  in  which  debtors  fliall  be  affigned  in  fervicc, 
and  not  have  left  it  wholly  to  the  difcretion  of  a  court.— For 
where  the  moft  valuable  rights  of  man  are  concerned,  we  ought 
to  know  precifely  the  tenure  by  which  we  hold  them,  and  n*c 
depend  upon  the  whim  and  caprice  of  a  judge,  who  may  doom  ui 
to  fcrvitudc,  m  cafes  where  we  had  no  reafon  to  expcft  it.    But 
coortsmaybyaproper  train  of  decifions  eftablifc fiich a  conftmffion 
of  this  Oatutc,  as  to  make  known  with  certainty,  the  circumftancea 
under  which  we  may  be  deprived  of  our  liberty,  and  reduced  to 
fervitude  by  the  judgment  of  law.    In  the  cafe  of  a  diihoneft  debt- 
or,  there  b  thegreateft  propriety  in  compelling  him  to  pay  bit 
debts  by  fervice,  for  the  purp<^  of  puniOiing  him  and  holding 
htm  up  as  a  public  example.    So  where,  from  the  cbaradcr  and 
raidcof  amanin  life,  Ubour  is  a  proper  bufinefe,  he  cannot  com- 
plam  of  injuftice  to  be  compelled  to  work  to  pay  bis  debts-    But 
where  a  man  has  lived  in  affluence,  and  by  foroc  unibrefecn  miT- 
fortunc  and  unexpedcd  accident,  is  reduced  to  poverty,  it  would 
he  cruel  to  aggravate   his  wretchednefg,  by  fubjeaing  hhn  to 
fcrvitudc.      Between  thefe  extremes,  there  are  a  great  variety 
ofgrades  in  which  courts  muft  exercifc  a  difcretion  tempered  with 
faomanity,  in  dcfignating  the   proper  objeas  of  this  law.    /  A 
debtor  cannot  be  affigiied  in  fervice,  to  a  man  and  his  afllgns. 

3.  Children  may  be  bound  out  in  fervice  by  their  parents,  til! 
they  arrive  to  the  age  of  twenty-one,  wliich  is  frequently  don« 
by  parents,  who  arc  unable  to  provide  for  their  fupport.  So  tlia 
children  of  poor  perfons,  fiipported  by  the  town,  that  are  fuflEcred 
to  live  in  idlenefs,  the  children  of  parents,  that  cannot  provide 
for  tbem,  and  children  who  have  none  to  take  care  of  them,  tho 
feleamen  and  civil  authority  may  bind  out  as  apprentices  or  fer- 
vasts,  males  till  the  age  of  twenty -oae^  and  fiNwdcs  till  eighteen. 
F  f  2  Where 
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Where  parents  or  mafters  ncgledl  to  bring  up  children  and  ajl- 
prcntices  in  fome  honeft  calling,  the  fcledmcn  and  civil  authority, 
may  take  them  away^  and  bind  them  to  other  mailers. 

4.  Apprentices  arc  minors^  who  arc  bound  by  their  parents^ 
guardians,  or  the  feledmen,  by  indentures,  to  fome  perfons  for 
a  term  of  years,  that  cannot  exceed  the  age  of  twenty  one,  for 
the  purpofe  of  being  maintained  and  inftrutlied  by  their  niaders, 
in  tlie  art  and  myftery  which  they  profefis.  Our  law  has  Imiited 
no  time  which  apprentices  fhall  fervc  to  learn  a  trade,  in  confc- 
quence  of  which  the  community  arc  greatly  injured  by  unikilful 
mechanics.  Perhaps  the  limitation  of  fervice  for  a  time,  fuitable  to 
learn  each  trade,  might  anfwer  a  valuable  purpofe,  and  fumiih  the 
public  with  good  mechanics,  without  expofmg  individuals  to  the 
inconvenience  experienced  in  England,  where  the  law  requiring 
an  apprenticeihip  of  feven  years,  for  every  trade,  has  become  a 
fubjed  of  great  complaint :  becaufe  there  are  many  trades  which 
can  be  ealily  learned  in  a  much  ihorter  period. 

5.  Negro  or  molatto  children,  bom  of  (laves,  after  the  firftday  of 
March,  1784,  may  be  held  in  fervitude  till  they  arrive  to  the  age 
of  twenty-five  years,  and  then  they  fhall  be  free.  This  law  has  laid 
the  foundation  of  the  gradual  abolition  of  flavery,  for  as  the  chil- 
dren of  (laves  are  born  free,  being  fervants  only  till   twenty- five 

^fears  of  age,  the  confequence  is,  that  as  foon  as  the  (laves  now  i^ 
being  (hall  become  extinft,  flavery  will  ceafe,  as  the  importation  o* 
flaves  in  future  Is  prohibited.  The  mafters  of  fuch  negro  and  mo- 
latto children^  free  aft  twenty-five,  have  the  fame  power  ovihr 
them  as  they  have  over  their  own  :  but  over  their  children 
the  maftef s  will  have  no  power.  As  flavery  is  gradually  abolifh- 
ing,  and  will  in  a  (hort  time  be  extirpated,  there  being  few  flaves 
in  this  ftate  it  will  be  unneceflary  in  this  place  to  make  any  remarks 
upon  a  fubjcft  that  has  fo  warmly  engaged  the  attention  of  the  hu- 
tnane  and  benevolent  part  of  mankind  in  the  prcfent  age.  Whaci 
I  treat  of  the  offences  of  importing  flaves  andtranfportlng  negroes 
that  are  free,  I  fliall  enter  into  an  hiftorical  detail  of  the  progrcft 
and  termination  of  flavery,  for  the  purpofe  of  furnifliing  poftcrity 
with  all  neccflary  information  refpe<fling  a  prafticc,  wiiich  has  r» 
long  been  a  diflionQr  to  human  nature.  u.    of 
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n.  Of  the  power  of  mailers^  and  the  Mnedj  of  fcrvants  for 
injuries  done  them  by  their  inafters. 

A  matter  may  reafonahly  and  moderately  corre^^  and  cha(li(e 
his  fervant  for  negligence,  and  mifbehavionr.  He  is  entitled  to 
the  beneic  of  his  labor  and  fervice,  and  if  a  fervant  run  away  from 
his  matter,  and  be  employed  by  another,  the  matter  is  entitled  to 
his  wages,  and  can  recover  them  by  adton.  A  matter  may  main- 
tain an  a£Hon  againft  aBOther  for  beating  and  maiming  his  fervant : 
but  he  mutt  affign  the  lofi  of  iervice,  as  the  ground  of  bis  adlion  ; 
which  matt  be  proved  on  the  trial,  or  he  cannot  recover,  the  Strvzni 
himfelf  being  entitled  to  an  adion  to  recover  damages  for  the  bat- 
tery. A  matter  may  juttify  an  aflault  in  defence  of  the  fervant,  and 
the  fervant  ia  defence  of  his  matter^  on  the  ground  of  their  recipro- 
cal ri^ts  and  duties.  An  adlion  lies  in  favor  of  the  matter  againtt 
a  peribnfor  enticing  his  fervant  from  his  fervice,  or  for  hiring  and 
retaining  him  in  cale  he  knew  that  he  was  a  fervant  ;  but  if  fuch 
peribn  be  ignorant  of  the  fa£t,  no  action  lies,  unlefs  he  afterwards 
refiife  to  reftore  him,  upon  information  and  demand.  Where  a 
perfon  takes  a  fervant  forcibly  froiii  adual  fervice^  trefpafs  will  lie 
in&YOur  of  the  matter.  • 

It  is  provided  by  ttatute,  that  :f  fervants  or  apprentices  above  fifteen 
years  of  agc^  withdraw  or  abfcoud  from  the  fervice  of  their  matters, 
before  their  covenants  or  terms  of  Iervice  are  expired,  they  fiiall 
lerve  their  matters  threefold  the  time  of  their  abfcnce.  When  fer- 
vants or  apprentices  run  away  from  their  matters,  it  is  lawful  for 
the  next  affiftant  or  juftice  of  the  peace,  or  conttablc,  and  two  chief 
inhabitants,  in  a  town,  where  there  is  no  aflittant  or  juttice  of  the 
peace,  to  prefs  men  and  boats  (if  occafion  be)  at  the  matters  reqiicft 
and  charge,  topurfue  fuch  fervants  and  apprentices  by  fea  and  land, 
and  to  bring  rtiem  back  by  force.  When  children,  or  fervanta 
upon  complaint  made,  are  coQvided  of  ttubborn  and  rebellious  car- 
riage, againtt  their  parents  or  matters,  before  any  two  afliftants  or 
joftices  of  the  peace,  they  may  be  committed  to  the  houfc  of  cor- 
redion,  to  remain  under  hard  labor,  and  (evere  punifliment,  at  the 
dHcretioB  of  the  court,  who  on  reformation  may  order  their  rc- 

laaie^  aad  their  return  to  the  parenu  or  matters. 

If 
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If  any  fervtnt  or  apprentice  flee  from  the  tyranny  and  croetty 
of  bis  mailer^  to  the  houfe  of  any  Inhabitant  of  die  (ame  town 
wherein  they  belong,  they  ihall  be  prote6^ed,  and  fuftained^  till 
dae  order  be  taken  for  their  relief.  Dtic  notice  mud  forthwith  bt 
given  to  the  mailer^  and  to  the  next  affiftant  or  juftice  of  the  peace^ 
who  ihall  caufe  faid  mafler  and  fervant^  or  apprentice,  to  coni« 
before  him,  and  reconcile  them  if  he  can  ;  but  if  be  cannot,  then 
he  may  according  to  his  difcretion  bind  over  the  mader  to  thi 
next  county  court,  and  alfo  the  fervaat  or  apprentice,  or  give  or- 
ders for  their  fafe  cuftody  and  appearance  before  faid  court  ;  which 
court  on  hearing  the  matter,  may  upon  default  found  in  the  mafter, 
difcharge  the  fcrvant  or  apprentice  from  his  indenture  or  fervice  ; 
•nd  if  default  be  found  in  the  fcrvant  or  apprentice^  may  inflid  a 
difcretionary  punilhment. 

Where  the  (ervant  or  apprentice  are  too  young,  or  too  much 
overcome  by  fear,  to  fly  from  the  cruelty  of  a  mailer,  the  law  has 
made  no  provifion  for  their  relief,  and  the  mafter  can  only  be  pun* 
iflied  at  common  law,  for  a  breach  of  the  peace,  in  cfaaflwliDg  un- 
reafonably  and  immoderately.  Pei4iap8  in  the  improvement  of 
fbciety,  it  will  be  difcovered  that  the  power  of  parents  ;ind  maftcrs^ 
ought  further  to  be  reftrained  and  controuled,  and  that  cruelty  to- 
wards children  in  thofe  tender  years,  when  they  are  incapable  of 
of  defence,  (hall  be  puniflied  in  fuch  manner  as  to  fecure  to  them 
mild  and  humane  treatment  in  all  cafes.  In  domeftic  government 
nothing  can  be  more  prejudicial  in  forming  the  manners  of  youth, 
than  the  feverity  and  rigour  too  often  exercifed  in  the  corporal . 
punishment  of  children.  A  iyftem  of  education  founded  upon  tli€ 
principles  of  a  mild  government,  and  generous  treatment  of  chil- 
dren, can  alone  improve  and  cherifli  thofe  virtues,  which  ib  efien- 
tially  contribute  to  the  wel^re  of  tlie  community. 

III.  Of  the  liability  ofmaften  fi>rthe  a^s  of  their  fervanCs, 
and  of  (ervants  for  their  own  ads. 

*  The  mafter  is  anfwerable  for  every  aft  of  the  fcrvant  done 

by  his  command^  either  exprefely  given,   or  implied,    /for  he 

who  does  an  ad  by  another,  does  it  in  legal  confidcration  by 

hlmfelf.    Therefore  if  a  fervant  commit  a  trefpafsby  the  command 

or 
k  1  Black.  Com.  419,  430.        /  Qgl  facit  per  aliaai,  facit  p«r  fa. 
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cr  oieoarigeiiiciit  of  bis  nufter,  the  matter  fliaU  be  deemed  gtHtj 
rfit,  a*  wcH  as  the  fervam,  for  he  is  bound  to  obey  only  the  law- 
Ibl  coBunands  of  his  Bwftcr  :  but  a  recovery  againft  one  will  cxcuft 
die  other,  becanfc  a  man  can  have  but  one  Yatisfaftion  for  a  tref- 
pafi.  If  an  innkeeper's  fcrvaiit  rob,  or  ftcal  from,  or  do  any  in- 
jury to  the  property  of  his  gueft,  the  raafter  Is  bound  to  make 
reftittttion  :  for  in  all  foch  cafes  tliere  is  necefTarily  a  confidence 
repofedinthe  innkeeper,  that  he  will  provide  faithftil  fervants. 
This  negligence  is  therefore  conftrued  into  an  implied  confent  lo 
the  injory.  "»  For  he  who  does  not  prohibit  the  doing  of  a  thing 
when  it  is  in  his  power,  confcnts  to  and  commands  it.  If  the  fer- 
Yant,or  drawer  at  a  tavern,  fells  a  man  bad  wine,  or  bad  liquor 
•f  any  kuid,  by  which  his  health  is  injured,  a^ion  lies  againft  the 
nafter  ;  for  the  permitting  tlit  fervant  to  fell  bad  liquors,  tho  witb- 
•at  expre&  order  to  fell  to  any  particular  perfon^  implies  a  gene- 
nd  command. 

9  The  mafler  is  anfwerable  for  whatever  he  permits  the  fcrvant 
to  do  in  the  ufull  courfc  of  his  bufmefe,  for  this  is  confidered  as 
amounting  ta  a  general  command.  A  wife,  friend,  or  relation, 
thatcommcMiIy  tranfad  bufmefs  for  a  man,  are  for  this  purpofe,  his 
lervant's,  and  he  is  accountable  for  their  condud.  If  I  pay  money 
to  th^feriant,  wife,  friend,  or  relation,  in  the  ufual  courfe  of  bu- 
fincfii  intrufted  to  them,  and  they  embezzle  it,  1  am  not  accountable 
for  it ;  but  if  it  be  not  in  the  ufual  courfe  of  their  bufmefs,  I  niuft 
anfwer  for  it,  if  ihcy  fail  to  pay  it  over  to  the  mafter.  For  in  tlM 
Crft  inftance,  the  law  implies  a  confidence,  and  general  command, 
but  in  the  laft  no  fuch  underftanding  of  the  mafter  can  be  prefumed. 
If  I  dually  deal  with  a  tradefinan  and  conftantly  pay  him  readjr 
■loney^  I  am  not  refponfible  for  what  my  iervant  takes  up  on  trud ; 
for  here  is  no  implied  order  to  the  tradefman,  to  truft  my  fer\'ant  j 
hut  if  I  dbally  fend  him  on  truft,  or  fometimes  on  truft,  and  fome- 
times  ivith  reedy  money,  I  am  anfwerable  for  all  he  takes  up,  fpr 
fit  is  impoffible  for  the  tradefman  to  diflinguifli  when  he  comes  by 
■Bj  order,  or  when  by  his  own  aochoricy. 

0  The  mafter  is  refponfible  for  all  the  damages  that  firangert 

fuftsiin,  for  any  negligence,  or  mifconduft  of  the  fervant,  while  l^e 

m  a&ually  employed  in  the  bufiriefs  and  fervice  of  the  mader.     If 
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the  Icrvant  of  a  finith  Ipxnes  «  horfe  while  he  is  (hoeing  him^  then 
an  adion  lies  againft  the  mafter  an^  not  againff  the  fervant.  But 
if  thefervantbenot  employed  in  the  ferviceof  the  mafter,  then  he 
muft  anfwer  for  lus  own  mifconduA.  A  mafter  is  chargeable  if 
any  of  the  family  lay,  or  caft  any  thing  out  of  his  hou(e  into  the 
flreet  or  common  highway,  to  the  damage  of  any  indivklual,  or  the 
common  nuifance  of  the  people,  for  the  mafter  has  the  charge  of 
the  houfehold^  and  muft  anfwer  for  his  domeftics. 

^  If  ^  mafter  command  his  fervant  to  do  what  is  lawful,  and  he 
mift)ehave  himfdf,  or  do  more,  the  mafter  ftiall  not  anfwer  for  the 
fervant,  but  the  fervant  for  himfelf,  for  that  was  his  own  aft, 
otherwife  it  would  be  in  the  power  of  every  fervant,  to  fubject 
Us  mafter  to  what  adtions  and  penalties  he  pleafed. 

A  fervant  is  under  an  obligation  to  his  mafter,  to  perform  his 
duty  with  diligence  and  fidelity.  ¥k  is  not  therefore  accountable 
for  any  damage  that  happens  to  the  mafter  in  the  coarfe  of  bufi- 
nefs  intrufted  to  him,  through  inevitable  accident,  but  he  is  ac- 
countable for  his  own  negligence  and  mifconduft.  A  fervant  or 
an  apprentice  may  be  guilty  of  theft  in  taking  away  the  goods  of 
the  mafter,  tho  under  their  immediate  care  :  but  if  a  man  deliver 
goods  to  his  ferva^,  to  keep  or  carry  for  him,  and  he  carries  them 
away  with  an  intent  to  ileal,  it  is  not  coniidered  as  theft,  but  a 
breach  of  tnift,  and  the  fervant  is  refponfible  for  tliat  as  well  as 
aU  other  injuries  to  the  property  of  the  maften 


Chapter    Ninth, 

OF  CORPORATIONS. 

V>iORPORATIONS  are  inftituted  to  anfwer  certain  civil  purpo- 
fes.  The  mortaliry  of  man,  rendered  it  impracticable  to  inveft 
certain  rights  in  them,  for  the  purpofe  of  preferving  that  perpetu. 
al  duration  winch  in  fome  inftances,  is  eflentially  benefiaial  to  ci- 
vil fociety.  On  this  account  corporations  have  been  formed  and 
compofed  of  individuals,  in  whom  certain  rights,  powers  and  pri- 
vileges have  been  invcfted,  and  by  a  conftant  fupply  and  admiflion 
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%^  ne^  members,  the  perpetual  continttaace  hai  been  Tecured^  and 
«  legal  immortallity  eftabliflied.^ 

Corporatiofisare  called  aggregate  and  fole.  An  aggregate  cor* 
poration  confifis  to  a  number  ofwrfons  united  together  Sa  one  fo^ 
ciety,  and  are  kept  up  by  a  perpetual  fucceffion  of  members^  fo  as 
to  continue  forever. 

A  fole  corporation  confifls  of  one  pcrfon  only,  and  his  fuccciTors, 
in  fomc  particular  ftation,  who  arc  incorporated  to  give  ihem  that 
perpetuity^  which  as  natural  perfons  they  could  not  poflefs.  I 
know  however,  of  no  corporation  of  this  defcnption  in  thi3  ilate. 

Corporations  are  divided  into  civil  and  ecclefiadical.  Civil  arc 
inftitnted,  and  calculated  merely  for  temporal  pvirpofcs.-'^Aiid  ec- 
deiiafiical,  refped  the  concerns  and  incereft  of  religion. 

This  (late  is  one  corporation.  The  counties^  towni,  and  citie^^ 
are  inferior  corporations  of  a  civil  nature.  The  focieties  ard 
eccledaftical  corporations :  private  corporations,  are  Yalc-collcge, 
the  fociety  ofphyficians,  and  the  banks  of  Hartford  and  New-Lon- 
don. Indifcuffing  thisfubjeft,  I«ihall  condder  I.  How  corpora* 
lions  can  be  created.  II.  Their  power,  capacities,  and  incapaci-* 
tics.     And  III.  How  they  can  be  diUblved. 

I.  Corporations  can  be  created  only  by  ad  of  aflembly.  This 
power  has  been  frequently  cxer/:ircd  of  late  years  in  eftabljfhing 
new  counties,  towns,  and  focieties.  Tliey  have  incorporated  a  fo- 
ciety of  phyficians,  for  the  purpofe  of  d iff u ling  medical  knowledge^ 
and  they  have  eUabliilied  banks  to  extend  the  benefits  of  commerce. 
The  ailembly  have  the  power  of  creating  fuch  corporations  as 
they  diink  proper,  and  to'inveft  them  with  fuch  power,  and  privi- 
leges as  will  correfpond  with  die  dclign  of  the  inititution.  And 
iiidi  corporations  mud  depend  upon  tlie  ad  of  creation,  for  their 
nleofcondud.  Individuals  can  by  no  aflbciation,  agreement,  or 
ctxnbinacion,  conditate  a  corporation.  They  may  form  companies 
or  partner&ips,  under  certain  names,  by  which  they  can  xnahs 
joint  contrads,and  employ  their  influence  and  property,  in  enlar- 
ging the  fphere  of  entcrprife  and  adivity  :  but  they  can  never 
acquire  that  legal  fucccffion  of  racmbci-s  aftJ  perpctuiil  duration  that 
diiVmgiii/h  corporations. 
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II.    Of  the  powers^  capaciues,  and  incapacities  of  corporationi.. 

Corporations  depend  for  their  fpecial  powers  upon  the  aft  of 
incorporation^  but  there  arc  certain  incidents  that  neceflarily  ap- 
.. pertain  to  corporations  from  the  nature  of  the  kiAitution.  They 
njuft  have  a  name^  by  which  they  are  known  and  called,  by  which 
they  fue  and  are  fued,  and  by  which  they  do  all  legal  afts.  In  cxm<Jt* 
quence  of  which,  they  are  confidcred  as  a  colleftion  of  individ- 
uals combined  into  a  fingle  capacity.  They  hzve  only  an  ideal 
esiftence,and  in  contemplation  of  law.  Of  courfc  a  great  variety 
of  corporations  may  be  compofed  of  the  fame  perfons,  M'ith  pcrfedt-^ 
confiftency,  all  which  are  capable  offuingeach  other.  Thus  a 
town  is  one  corporation,  a  {bcicty  within  the  limits  of  it,  is  ano* 
ther,  and  in  a  fuit  between  them^  the  ^me  perfous  may  be  plain- 
tiffs and  defendants>  in  diftcrent  capacities.  The  privileges  of  cor- 
porations are  to  have  perpetual  fucceiHon.  In  all  private  corpo- 
rations, of  courfe  they  have  the  power  of  ekfting  new  members^' 
2S  the  old  ones  go  off.  To  ilie,  or  be  fued,  implead,  or-  be  im- 
pleaded, gTznt,  or  receive  by  its  corporate  name,  and  do  all  other 
afts  as  natural  perfons  may.  To  purchafe  lands,  and  hold  them 
for  the  benefit  of  dieir  fucceflbrs,  and  to  acquire  perfonal  eftatc. 
To  make  bye  laws,  or  private  ftatutes,  for  the  govtrnment  of  the 
corporation,  which  are  binding  upon  themfelves,  unlefs  repugnant 
and  foreign  to  the  defign  of  the  inftitution,  and.  contrary  to  the 
laws  of  the  land,  and  then  they  are  void.  To  have  a  conunon  foal, 
but  whicli  however  is  not  abfolutely  neccfiary.  To  do  all  acts, 
make  contrafts,  or  authorife  others  to  make  coutrads,  to  execute 
the  purpofcs  for  which  diey  were  created. 

By  the  common  law,  corporations  muft  always  aj^pear  in  foit& 
>y  attorney  ;  the  ftatute  law  enafts,  that  towns,  truftces  for 
fcbools^  proprietors  of  common  and  undivided  lands,  grants  and  oth- 
er eftates  and  intercft,  and  all  other  lawful  focietks  or  communities^ 
may  foe  and  profecute  fuits,  for  the  recovery  of  their  rights,  in  any- 
proper  court,  and  may  appear  by  themfelves,  agents,  or  attornies,. 
and  in  Tike  manner,  defend  in  all  fuits.  In  all  fuch  cafes  it  is  fuf- 
ificient  notice  to  the  corporation,  to  leave  a  copy  of  the  writ  or 
fummons  with  their  clerk,  feleclmcn,  or  committee  men,  twelve 
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&Lj%  bdfore  the  fitting  of  the  courts  to  i^ich  the  writ  is  returnable. 
In  conlequence  of  this  (Utute,  the  pradice  has  been  for  all  <rorpo« 
rations  to  appear^  to  profecute  and  defend  by  agent.  Tho  the  {la« 
tute  isgrSy  that  they  may  appear  by  tfaemfelves^  yet  this  mud  relate 
'  «nly  to  filch  nuoute  corporations,  as  will  admit  of  the  names  of 
all  the  member  to  be  inferted  in  the  writ ;  but  where  the  names 
are  wt  mentioned,  and  the  lldt  is  brought  in  the  corporate  name,  it 
is  ^impoffible  for  the  court  to  know  the  individuals  :  in  all  fuch  cafes, 
the  appearance  of  courie  siuft  be  by  agent  or  attorney.  It  is  uf- 
ual  to  infert  the  name  of  the  a^ent  in  the  writ. 

The  only  ^ay  that  a  corporation  can  legally  exprefs  their  minds, 
or  do  any  aft,  is  by  the  vote  of  the  majority  of  the  members  Ic* 
gaily  convened,  and  which  muft  be  certified  by  their  clerk,  orfome 
perfon  duly  authorifed  for  that  pUrpofe,  under  theieal  of  the  cor- 
pocation,  if  they  have  one.  Tliere  are  however  certain  officers 
in  all  corporations,  who  are  vefted  with  certiiin  powers,  which 
they  can  execute  pcrfohally  :  but  in  the  proper  bufiuefs  of  the 
corporation,  they  muft  m«et,  and  the  aft  mufl  be  done  by  the  vote 
of  the  members.  Thus,  if  a  corporation  commence  an  aft  ion,  aa 
individual  cannot  difcbarge  or  controul  it,  bat  it  muft  be  done  by 
aft  of  the  corporation,  or  fome  perfon  to  whom  they  delegate  that 
power.  If  a  town  have  a  debt  againll  a  perfon,  it  can  be  difchar- 
ged  only  by  an  aft  of  the  town,  and  not  by  an  individual  of  the 
town. 

A  corporation  can  neither  maintain  ncn*  be  made  defendant  to  aft 
aftlon  of  battery,  or  fuch  like  perfonal  injury,  for  it  can  nekhor 
beat  norhe  b«aten  in  its  body  politic.  No  aftion  in  the  nature  of 
anaftion  of  trefpafs,  will  lie  againft  a  corporation,  for  they  cannot 
in  their  corporate  capacity  commit  a  trefpafs.  If  by  an  aft,  they 
direft  any  of  their  ofiicers  or  any  other  perfon  to  do  a  trcfpals 
with  force,  and  if  it  be  done,  tliey  may  be  liable  in  an  aftion  of 
the  cafe,  for  the  fonfequential  isjury  :  but  cannot  be  deemed 
tre(pafler9. 

A  corporation  can  conmiit  no  crime  m  its  corporate  capacity, 
cannot  be  an  executor  or  adminiilrator,  or  perform  any  pcrlonal 
dutieS;  and  cannot  be  committed  to  prifon,  for  the  exlltcnce  being 
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}iisi\,  no  man  c^n  appvehend  or  arreft  it,  but  the  eftate  of  the  cdr- 
poration  is  liable  to  be  taken  oa  execution  for  their  debts. 

III.  We  clofe  this  fubjedt,  with  confidering  the  mode  of  diflblving 
corporations.  It  is  manifeft,  that  the  legiflature  have  the  power  of 
didblving  or  altering  all  corporations  of  a  pablic  nature,  as  coun- 
ties, towns,  and  fociedes,  but  corporations  of  a  private  nature  can 
be  diflblvcd  only  by  the  death  of  all  the  members,  by  the  forrendry 
of  its  franchifes  into  the  hands  of  the  aficmbly,  or  by  a  forfei- 
ture of  its  charter,  tlirough  negligence  or  abufe  of  its  powers  and 
privileges.  In  the  laftcafe,  the  regular  mode  of  proceeding  is,  to 
bring  an  information,  in  the  nature  of  a  quo  warranto,  to  enquire 
by  what  warrant,  the  members  now  ejxercife  their  corporate  power 
having  forfeited  them  by  certain  a^,  which  are  pointed  out  in  the 
information.  The  court  muft  enquire  into  the  fad^,  and  if  they  are 
found  true,  and  amount  to  a  forfeiture  of  the  charter,  they  may 
^nd  the  corporation  is  difiblved. 
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Chapter  First. 
OF  THE  NATURAL  TITLE  TO  THINGS, 


Laving  in  the  preceding  books  entered  into  a  xninote  account 
of  the  conftitution  and  government  of  this  ftate,  and  the  rights  and 
privileges  of  its  citizens^  I  proceed  in  the  next  place  to  the  con- 
templation of  Things,  which  are  the  principal  obje^^ts  of  all  politi- 
cal regulations.  It  will  be  amufipg  to  the  inquifitive  mmd  to 
open  thcfe  enquiries^  by  a  flight  view  of  the  origin  and  foundation 
of  property,  and  the  method  by  which  an  exclufive  title  to  it  is 
acquired. 

Wlien  we  obferve  mankind  in  the  ufe  and  improvement  of  the 

things  of  this  world,  it  is  manifeft  that  they  were  created  for  their 

benefit  andhappinefs.    The  original  deOga  of  the  fapreme  author 

of  nature,  has  furnifhed  infallible  evidence  of  the  common  right  of 

man^  to  the  enjoyment  of  the  bleflings  that  are  placed  within  his 

reach.     It  is  upon  this  original  and  natural  principle  that  the  right 

of  property  is  founded.    Antecedent  to  the  exiftence  of  civil  rcgj-. 

lations,  men  poileiled  all  things  in  common.      Every  one  bad  the 

power  to  convert  to  his  ov/n  ufe,  whatever  his  neceiStics  required. 

But  whenever  any  perfon  had  manifefted  a  defign,  to  appropriate 

any  particular  thing  to  his  own  ufe^  by  taking  it  to  himfclf,  he  was 

entitled 
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entitled  to  exclude  all  others  from  interrupt  ing  hmi  in  tlic  enjay-  ^ 
jncnt  of  it.  This  is  the  fotfiidation  of  the  exclufive  right  of  proper- 
ly. While  mankind  remained  in  a  ftate  of  nature,  this  principle 
f  umiflted  the  only  rule  of  oonduA.  While  all  tilings  were  mi  com. 
inon,  every  one  liad  the  right  of  choice  ;  but  when  any  perfon  had 
made  his  eledion,  no  other  could  juftly  take  from  him,  what  he  had 
taken  to  hlmfelf.  This  principle  is  finely  exemplified  by  the  rom- 
parifonof  a  theatre,  which  tho  equally  open  for  every  perfon  tliat 
comes,  yet  the  feat  which  any  individual  has  chofen  and  taken,  is 
in  a  proper  and  peculiar  iisnfe  his  own  j  for  the  moment  any  place 
is  filled,  nobody  ^as  a  right  to  remove  the  occupier  for  the  purpoie 
of  feizing  it  for  himfcJf. 

Tliis  taking  poffellion  of  any  particular  thing  that  lies  in  com- 
mon, and  appropriating  it  to  one's  own  ufe,  has  by  writer's  on  na- 
tural law,  been  denominated  occupancy,  and  confidcred  as  the 
natural  foundatiDU  of  the  exclufive  right  of  property.  Some  wri- 
ters contend  that  the  right  of  occupancy  is  founded  upon  a  tacit 
Kfld  implied  confcnt  of  all  mankind,  that  the  firft  occupant  fiiould 
become  the  owner  ;  and  others,  that  the  aft  of  occupancy  being  a 
degree  of  bodily  labor,  is  from  a  principle  of  natui-al  ju(Hce,  with- 
out any  conlejit,  fiiflicicnt  to  gain  a  title.  Tins  finc-fpun  reafonkig 
upon  fo  plain  a  fubjed,  is  fingular  and  unaccountable.  The  com- 
mon right  of  man  to  things,  all  muft  acknowledge  originates 
from  the  confUtuiion  of  nature,  without  any  implied  confent,  or 
pcrfonal  labor.  The  exclufive  right  manifeftly  depends  upon  tlie 
fame  principles,  becaufe  it  exifts  prior  to  and  independent  of  any 
confideration  of  confent  or  labor.  A  man  when  in  the  primeval 
ftate  of  nature,  he  coUedled  acorns  from  the  trees,  or  killed  the 
bcafts  of  the  forcfls,  to  fatisfy  the  cravings  of  hunger,  did  not  en- 
quire whether  all  the  human  race  had  tacitly  acknowledged  his 
riglit,  nor  did  his  pcrfonal  labor  meliorate  tlie  things  he  confumed  : 
but  he  fck  that  they  were  created  for  his  ufe,  and  that  he  had  a 
natural  right  to  make  the  appropriation.  The  idea  of  a  com- 
mon right  to  things,  includes  the  doctrine,  that  every  perfon 
may  acquire  an  exclufive  right  to  a  particular  thing,  by  appropri- 
ating it  to  his  own  Ufe.     The  neccfiary  conf-quence  is,  that  the 

eledin^ 
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defting  any  particiilat  thing,  tke  taking  poflefiion  of  it,  the  aft  of 
appropnatioD,  create  an  exchifive  title.  This  is  the  ad  of  occu- 
pancy, and  as  it  is  the  proper  evidence  to  eftablifh  the  right,  k  haa 
by  a  very  common  iigure  been  called  the  riglit   of  occupancy. 

Wlien  tl)e  firft  occupier  abandons  a  thing,  which  he  has  taken. 
It  reverts  to  a  common  (late,  and  others  may  take  ii  in  their  turn. 
There  are  many  things  which  pcrifli  in  the  ufe  ;  bot  land  is  capa- 
ble of  a  temporary  improvement^  and  we  find  in  the  paftoral  ag« 
of  fuciety,  that  the  wandei^.ng  tribes,  which  inhabited  the  earthy 
took  poHcfiion  of  convenient  places  for  the  pafturage  of  their  herds 
and  fiocks  ;  and  when  they  moved  to  other  places,  they  were  fuc- 
ceeded  by  other  tribes,  who  occupied  the  ground  in  the  fame  man- 
ner. Whi^c  they  were  in  adtual  pofleffion  of  a  particular  fpot,  they 
confidered  themfelves  as  having  an  exclufive  right,  and  that  none 
bad  a  right  to  interrupt  them  in  the  improvement  of  it.  Their 
derelidioQ  gave  ;o  others  a  funilar  right ;  and  fuch  is  tlie  title  to 
lands  in  the  pure  padoral  age  of  A>ciety.  6ux  when  mankind  ia 
the  progreffiTC  courfe  of  in>provement,  advanced  to  the  ag<> 
•f  agricnlture,  they  difcovcred  the  advantage  to  be  derived  ^ 
&om  a  permanent  title  to  the  ground,  which  they  cultivated. 
**  a  When  an  ifidi/idual  hadbeftowed  aportioo  of  hislal>orona 
*'  particular  fpot,  and  thereby  rendered  it  more  productive,  tbaa 
**  k  was  in  a  ftate  of  nature,  the  idea  was  eafily  adapted,  that  hi* 
<^  right  to  that  Ipot  did  not  expire  with  every  temporary  derelidlioa 
*'  rf  poflelEunk.  He  was  entitled  to  the  produce  in  the  courfc  of 
•*  the  feafons.  This  led  to  the  divjfion  of  lands.  Then  portions 
^  were  in  the  firft  inftance  diftributed  among;  the  nations  of  tlic 
'*  the  earth,  and  afterwards  by  a  progreflive  fubdivifiou,  afliorned 
'*  to  tribes,  families,  and  individuals, 

**  To  effeftuate  the  ftill  further  advaiKe  of  civilization,  labo*Tr, 
*'  and  induftry  were  neceflkry  :  which  led  to  a  variety  of  inveiv 
^  tions,  by  which  tlie  gifts  of  nature  were  made  to  contribute  ir> 
**  a  far  greater  degree,  to-  the  conveniences  of  life,  than  tlicy 
**  were  capable  of  doing  in  thtjr  primitively  uncultivated  ftat?. 
*'  Things  derived  an  acccflion  of  value  from  labour,  wliich  they 
**  had  not  in  their  primitive  ftate,  and  it  wasjufl:^  that  the  produce 
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**  of  each  man's  indoftry  ffaoold  be  fo  far  his  own,  that  no  other 
*'  niou!d  (hare  tlie  benefit  of  it,  wlcboot  his  penniflion.  New 
"  ic!'!f»s  of  property  then  ncceii'^rily  prefcnted  themfelves  to  the 
*^  ir.ind,  whereby  every  one  who  pollcfled  himfelf  of  things  which 
**  he  r.iprdv  cd  by  his  laboar  and  induftry ,  was  confldered  as  having 
*'  tl»ere!vy  acquired  a  right  to  retain  riiMn  as  his  own,  alrho  they 
'*  were  not  ntcilliry  to  bis  immed.are  ufe,  and  by  which  lie  ac- 
**  quired  the  power  of  difpofing  of  them  at  his  will  and  pleatiirc 
*<  to  others.  This  laid  the  foundatiou  pn  which  exclufive property 
«  in  moveable  goods  was  eftabli/hed  by  civil  law,  of  which  thecha- 
«*  rafteriftic  is,  that  others  are  always  excluded  ;  wliercas  in  a 
*'  communion  of  goods  in  a  ftate  of  nature,  others  are  not  exclu- 
**  dcd  from  things  of  which  any  one  is  pofidicd,  except  fo  long 
**  as  they  arc  in  the  actual  ufeof  the  prefcut  occupier. 

ft  is  evident  that  the  power  to  difpofe  of  property,  is  one  of  the 
etiential  qualities  of  ownerlhip,  and  is  founded  on  the  nature  of 
the  right.  When  an  individual  has  broaght  to  a  ftate  of  cultiva- 
tion, a  fpot  of  ground,  or  gadicred  the  fruits  of  the  earth,  or 
••aught  the  hcafts  of  the  field,  he  has  tiic  power  of  exchanging  them 
with  another,  and  the  perfon  to  whom  conveyance  is  made,  upon 
ntak-ing  faiisfaclory  conipenfation  to  tlie  original  proprietor,  foe-  • 
ccc'h  to  his  right  and  intcreft.  It  is  not  a  mere  dereliction  by 
the  firft  occupant,  and  the  pofltrnion,  or  occupancy  by  a  fucceflor 
that  tran.^tcrs  the  right.  It  is  tlie  inftnal  ajn-eemcnt  and  coafent 
of  the  contracting  parties.  TWs  power  of  difpofing  of  property, 
originates  Tk-m  tlie  fiinrie  fonrce  as  the  power  of  acquiring  it, 
when  il  lico  c/.iir-ion  lo  all  niaiikind.. 

When  a  ikhti  Tias  lliiis  obtairctlan  exdufive  rin:ht,  to  particular 
things,  with  the  power  to  retain  or  difpofe  uf  them  at  pleafure, 
!i  is  to  be  con li'.l 'J :■•••:!  what  Ihnli  become  of  them,  when  death  fcpa- 
ratcR  him  fro'n  .'ll  \w\  worhily  cnpvmentsanJ  poCeliions.  This 
involuntary  dci\.l*..li.)n  of  prop.'rry,  leaves  it  to  !>e  Dr-.ipied  by" 
fome  other  perfon.  \w\C.  accordir.i^  to  the  opinion  of  ibme  writers,  it 
D.iturjlly  revrns  to  its  orio.inal  Hate,  and  wwiki  l)e  ftibject  to  ht 
taken  by  the  firii  occupant,  were  it  not  for  tlic  intrT;'>orit!on  of  p'»- 
fu*vc  law.     liut  this  ovljiion  vaunot  be  well   tbundt*!  :  \  i\'  v,rhen  a. 
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iBBB  tes  arqwred  an  exdufive  right  to  a  certain  thing,  and  added 
to  the  value  of  it  by  his  own  labour^  it  is  confonant  to  nature^ 
that  he  fhodd  determine  who  ihould  enjoy  that  property  which  he 
can  enjoy  no  longer.  Every  peifon  will  have  children,  relations^ 
or  fHends,  with  whom  he  is  conneded  by  the  ftrongeft  ties  of  af- 
£cB\oa  and  (kiendfliip.  To  promote  their  welfare,  he  will  be 
prompted  by  the  moft  powerful  motives  that  influence  the  mind^ 
and  the  idea,  that  he  can  appropriate  the  fruits  of  his  labour,  to 
their  happinefs^  will  be  the  (hrongeft  incentive  to  induftry  and  per- 
(everance  in  the  acquifition  of  property.  *  The  exigence  of  thii , 
principle  in  the  human  mind,  is  (unicient  to  evidence  that  mankind 
.have  by  nature^  the  riglitof  difpofing  of  their  e(late,  in  a  manner 
correipondent  to  their  wifhes  and  feelings. 

The  iame  principles  apply  in  cafes  where  the  owner  has  not 
determined^  to  whom  his  eftate  (hall  defccnd  after  his  deceafe. 
The  children  and  relations  of  tlie  deceafed,  have  a  natural  right 
to  the  property,  relinquiflied  by  the  death  of  the  owner  :  for  it  la 
prefonied,  that  the  deceafed  ownery  would  have  dcfircd  that  the 
fruit  of  his  induftry^  fhould  be  appropriated  to  the  benefit  of  thole 
with  whom  he  was  conneded  by  the  ties  of  confanguinity,  and 
this  had  naturally  led  mankind  to  the  adoption  of  this  pradice. 
Bnt  the  particular  relations  that  (hould  inherit,  and  the  mode  of 
di(h-]bution,  has  been  regulated  by  civil  indikutions.  It  is  a  uni- 
verfal  cuftom  among  civilized  nations,  that  the  proprietor  of  air 
cftate  ihall  have  the  power  of  difpofing  of  it  by  will,  and  in 
cafe  of  hii3  dying  without  a  will,  that  his  eflate  fhall  defcend  to 
his  neared  relations.  The  univei-fality  of  the  cuftom,  is  conclufive 
demonftration,  that  it  is  founded  in  the  natural  feelings  of  man-* 
^nd. 

M  To  all  things,  which  by  the  nature  of  them,  cannot  be  redu- 
ced to  pei-maiient  property,  mankind  acquire  a  righ;by  occupancy, 
fuchare  the  elements  of  light,  air,  and  water,  in  which  man  caijl 
have  only  a  temporay  ufe  :  alfoall  animals  of  a  wild  and  un tame- 
able dilpofition.  Thefe  when  taken  and  in  his  pofieflion,  or  when 
killed,  become  his  property  :  but  when  wild  and  at  liberty,  tliey 
may  be  taken  by  any  perfon  whatever,  of  common  right,  but  in  all 
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thmg%,  where  pernlaiieiit  ownerAtp  cmn  be  hti,  the  pc^ive  law 
of  fbciety  Oept  in,  tnd  affigns  a  certain  owner. 

By  nature  we  are  led  to  acqaire  property,  and  by  the  fame 
power,  we  are  authorifed  to  dii|>ofc  of  it.  Bat  nature  does  not 
flop  here.  By  this  fame  principle  we  arc  as  ftrongly  impelled  to 
unite  in  fodety,  as  we  are  to  acquire  property.  Should  a  number 
of  human  beings  be  placed  upon  an  uninhabited  ifland,  wirhoue 
laws  and  government,  their  firft  acquiiltion  of  property,  moft  bo 
by  occupancy,  but  they  wwtM  immediately  unite  in  fbciety,  and 
cftabliih  laws  for  the  government  of  thecomomnity,  and  the  regu- 
lation of  property.  Nature  has  pointed  the  mode  of  acquiring 
a  title  to  earthly  things,  and  the  power  of  difpofing  of  them.  In 
the  moft'iimple  and  uncorrupted  ftate  of  mankind^  no  particular  ' 
formality  was  nccedary.  A  verbal  deed  and  a  verbal  will  were  equal- 
ly authentic  and  operative  with  all  the  {blemnity  of  figning  and  feal- 
ing.  But  man^d  in  the  progre(s  of  focietj,  difcovered  that  fuch 
Cmple  modes  of  conveyance,  opened  the  door  to  endle&  frauds  and 
deceits.  Hence  poUtive  law  introduced  certain  forms  and  cere- 
monies, as  requliiie  to  conftkute  a  deed  or  will,  for  the  purpofe 
of  preventing  impofition  in  the  conveyance  of  property,  and  un-  I 

certainty,  refpefting  the  title.  T^^t  a  deed  or  will  fliould  be  ia 
writing,  and  figued  and  fealed  by  the  party,  is  clearly  an  inftitu- 
tion  of  politive  law.  That  man  has  the  rigjht  to  difpofe  of  hit 
ellate  by  deed>  or  will,  is  clearly  the  refult  of  natural  law. 

From  thefe  obfcrvations,  it  appears  that  the  laws  of  nature  are 
.  the  gi-ound  work  of  civil  efkblifhment,  and  that  pofitive  inftitu- 
tions  were  introduced  to  guard,  proteft,  and  defend  the  natural 
rights  of  mankind.    Thefe  regulations  have  now  fupcrfedcd  the  t 

dictates  of  (implc  nature,  and  in  the  acquilitioii  of  property,  we 
pay  no  regnard  to  them,  but  are  wholly  governed  by  the  diredions 
of  the  pofitive  laws  of  fociety.  Thefe  to  counterad  tlie  frauds 
and  wickedntfs  of  individuals  in  different  periods,  during  the  pro«  H 

greflive  improvement  of  jurifprudencc,  hare  now  become  fo  nume- 
rous and  complicated,  that  great  (kill  and  learning  are  reqoilite  to 
afcertain  the  political  regulations,  that  controul,  rcftrain,  and  go- 
vern the  «ondu&  of  the  citizens  of  the  date,  every  day  of  ihcir 
lives.  i 
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CHAPTEa     SSCOKD. 

OF  THE  SEVERAL  KINDS  OF  THINGS. 

J..  HE  word  diingSy  »  a  very  extenfiv*  termi  and  comprehenda 
whatever  cannot  be  predicated  of  a  perfoa,  or  human  being. 
There  are  many  things  which  are  fubjed  to  the  property  and 
dominion  of  man  ;  and  in  that  lig^t,  they  are  to  be  confidered 
in  this  book  of  our  enquiries. 

Property  in  its  fktlSt  and  literal  fenCe^  is  oidy  that  right  and  do- 
minion, which  a  man  has  by  law  in  things,  fiut  by  a  very  com* 
mon  figure^  this  term  is  ufed  to  (ignify  the  thing  itlelf,  in  which 
a  man  has  property.  The  word  property,  therefore,  figniiie^ 
things,  over  which,  man  is  in  the  immediate  exerciie  of  power  and 
dominion.  The  word  things  is  a  naked  defcription  without  any 
reference,  or  relation  to  ownerlhip  by  tnan. 

Things  are  naturally  divided  into  rea/  and  fer/ona/.  Things 
real,  are  permanent  and  fubftantial.  They  are  immoveable  as  to 
place,  and  perpetual  as  to  duration.  Things  perfonal,  may  proper* 
ly  be  alfo  called  moveable.  They  are  the  reverfe  of  things  real,  the 
owner  can  remove  them  from  place  to  place,  their  duration  is  un- 
certain, and  they  are  fubjeft  to  change  and  to  perifh. '  Such  is  the 
natural  divilion  of  things,  and  it  compleatly  comprehends  every  fpe- 
cies.  fiut  the  inftitutions  of  civil  fociety  have  made  neceflary  other 
diviQons  of  property,  for  the  purpofe  of  regulating  its  improve- 
ment and  enjoyment :  and  this  being  the  point  of  view,  in  which 
we  are  to  confidcr  things,  I  (hall  make  luch  diftindions  and  din- 
(ions  as  have  been  introduced  and  eftabliihed  by  law.  In  addition 
to  tins  general  divilion,  we  find  thei>e  is  a  fpecies  of  property  de- 
nominated incorporeal^  which  is  defined  to  be  an  ideal  right,  ex- 
ifting  in  contemplation  of  law,  and  ifluingoat  of  fubftantial,  cor- 
poreal property,  either  real  or  perfonal.  Perfonal  things  have 
been  fubdivided  into  chattels  real,  and  chattels  peribnal,  Chatfeii 
real,  have  been  defined  to  oe  a  compound  of  real  and  perfonal 
things,  pofieiiingdie  immobility  of  the  one,  and  the  limited  dura- 
tion of  the  other,  as  an  eftate  for  years  in  lands,  the  land  being  im- 
moveable, btt^  the  term  to  expire  in  a  limit  cd  period.  Chatties 
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pcrTonal,  are  comprifed  in  the  ufual  definiiion  of  things  perfonal. 
In  treating  of  ihcfc  dlfierent  kinds  of  property,  I  propofe  in  the 
firft  place  to  condder  things  real  as  being  the  mod  important  to 
mankind.  With  this  liibje^l,  I  muft  confider  chattels  real,  becauie 
thcj  refult  from  and  are  an  appendage  of  real  property. 

In  the  next  place,  I  (hall  fully  explain  the  fubjedl  of  perfonal 
property ;  and  fhall  clofe  with  a  few  obfervations  upon  things 
incorporeal,  as  they  are  the  fruits  of  the  other  kinds  of  property. 
On  this  fubjf/^t/I  (hall  be  very  concife,  as  there  can  hardly  be  faid 
to  be  a  nec^flity  of  introducing  this  divifion  of  property  into  a 
treatife  upon  our  laws  ;  but  as  it  is  known  to  tlie  common  law,  it 
snay  ^  proper  to  explain  it,  for  the  purpofe  of  affifUng  the  reader 
!n  acquiring  a  knowledge  of  the  common  law. 
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HINGS  real  have  already  been  defined  to  be  fixed,  permanent, 
tind  fubftantial.  Inobferving  upon  this  fubje<5):,  no  better  method 
can  be  pointed  out,  than  the  one  adopted  by  Sir.  William  Black- 
ftone,  in  his  commentaries  on  the  laws  of  England.  To  define  in 
the  firft  place  the  nature  of  real  property,  in  the  fecond  place,  the 
tenure,  in  the  third,  the  different  eftates  that  may  be  had  in  it, 
and  laflly,  the  various  titles  to  it,  and  the  manner  in  which  they 
may  be  acquired  or  loft.  This  chapter  will  confider  the  firft  of 
thefe  divifions  and  define  the  nature  and  eSttent  of  real  property. 

It  is  generally  faid,  tliat  things  real  confift  of  lands,  tenements, 

and  hereditaments.    *  Land  in  it's  legal  and  moft  extenfive  figni- 

Hcation,  comprehends  every  kind  of  real  property.    It  includes 

any  ground, foil,  or  earth  whatever,  as  arable,  meadows,  paftures, 

voods^  moors,  waters,  marfhcs,  fiirfes,  and  heath.     It  alfo  in  its 

legal  meaning  comprehends  all  honfes  and  buildings  whatever, 

ftanding  on  tlie  land  :  for  they  confift  of  two  things,  the  ground 

being  the  foundation,  and  the  ftrudure  thereon ;  of  courfe,  if  the 

land,  or  ground  be  conveyed,  the  building  being  annexed  to  it  is 

transferred  with  it.  Land 

>  Co.  Lit.  4.        a  Black.  Com.  17. 
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land  in  its  190II  natural  and  vulgar  meaning,  includes  nothing  Wut 
eanh  ;  but  the  law  has  annexed  to  the  word  this  artificial  meaning* 
by  which  it  comprehends  every  thing  upwards  in  adired  line  to 
the  heavete,  and  every  thing  downwards  in  a  dired  line  to  the  cen- 
ter of  the  earth.  No  perfon  has  therefore  a  right  toered  a  building 
that  {hall  hang  or  reach  over  his  neighbour's  land  ;  nor  to  dig 
a  mine  that  fhall  run  under  his  neighbour's  land.  The  owner  of 
the  furface  of  the  ground,  owns  all  that  is  over  and  under  it/*- 
and  the  conveyance  of  land  fimply  conveys,  not  only  the  face  of 
the  earth,  but  all  mines,  woods,  waters  and  buildings,  as  well  as 
fields  and  meadows.  It  is  true,  that  thefe  particular  things,  ex- 
cepting water,  may  be  granted,  or  conveyed  by  their  rclpec- 
tive  names  :  but  nothing  wiA  pafs  thereby  but  the  thing  fpieciAcd, 
and  what  falls  literally  witJim  the  meaning  of  the  term  made  ufe 
of :  but  land  being  a  general  term,  the  conveyance  of  it  transfers 
every  thing  annexed  to  it  either  above  or  below  the  furface,  not 
only  buildings,  and  mines,  but  corn,  fruits,  and  herbage  growing 
thereon,  which  arc  confidered  as  a  part  and  parcel  of  the  realty 
till  fevered  from  it.  So  whatever  is  fattened  to  a  houfe,  is  confi- 
dered as  part  of  the  realty,  and  paflcs  with  the  building.  It  feems 
Cngolar,  that  water  Ihould  pais  under  the  denomination  of  land  ; 
but  the  fad  is,  that  water  cannot  be  conveyed  on  account  of  its 
perpetual  fiaduation,  and  change,  and  no  man  has  any  thing  more 
than  a  temporary,  ufufruduary  property  in  it  :  but  the  land,  or 
ground  covered  by  water,  is  i)ernianeut  and  fubftantial,  and  the 
conveyance  of  it  by  operation  of  law,  conveys  the  water  that  co- 
vers it.  A  grant  of  the  watei;  pafles  only  a  right  ;o  ufe  4t,  or  a 
right  of  fifliing. 

*  Tenement  is  a  word  of  more  extcnfive  fignification  than  lard, 
tho  generally  fpeaking  it  is  applied  only  to  buildings,  jet  in  its 
primary  and  legal  fcnfc,  it  includes  every  thing  that  may  be  holden, 
and  is  of  a  permanent  nature,  whether  corporeal,  or  incorpor«(ii. 

Hereditaments  by  the  Englifh  common  law,  is  faid  to  be  a  terra 
of  ftill  larger  fignification,  comprehending  not  only  lands  and  tene- 
ments, but  every  kind  of  property  that  can  be  inherited,  and  which 
on  thedeathof  the  owner,  dcfccnds  to  his  heirs^  and  goes  pot  into 
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die  liands  of  the  executor  or  adrntnidrator.  By  Uie  Englifii  com- 
moti  lawy  certala  impkoients  of  funiitorey  of  a'pcrfbnal  nature, 
nsider  the  aaine  of  an  heir- loom,  defcead  by  cuftoni  to  the  heir, 
together  with  the  houfe,  which  being  inheritable,  slvc  called  here- 
di  tarn  eats,  as  well  as  lands.  But  our  law  knowj  nothing  about 
heir-loonis.  If  we  take  the  word  hereditainent  according  to  the 
Englifii  definition,  that  is,  to  comprehend  every  thing  that  can  be 
inherited — ^then  the^  word,  would  be  as  extenfive  as  the  word  pro- 
perty, becaufe  every  {pecies  of  property  by  our  law  can  be  inlie- 
rited  :  but  the  word  has  never  been  extended  beyond  the  meaning 
ofitas  limited  by  the  Eaglifh  law,  and  as  we  kno^v  of  no  perfonat 
property,  that  can  come  within  the  idea  of  an  heir-loom,  the  con« 
feqiienee  is,  that  this  word  here  can  be  of  no  larger  import  than 
lands  or  tenements,  and  whenever  it  iB  ufed  in  our  ftatutcs,  it  it 
cot  uitcnded  t©  compr^end  any  thing  but  real  property,  particu- 
larly  as  it  is  ufed  in  the  (latute  of  frauds  and  perjuries.  As  he- 
reditamcnt  is  nearly  fynonimous  with  other  words,  as  it  is  apt  to 
lead  the  mind  to  miiHkes  concerning  it,  by  the  common  law  defi- 
nition of  it,  and  as  there  can  be  no  neciflity  for  the  ufe  of  it,  to 
explain  our  law,  it  mnft  be  confulercd  as  an  improper  and  unnectf- 
ftry  term,  and  ought  to  be  rejeiJked. 
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W  E  can  hardly  fay  with  propriety,  tlwt  there  is  a  tenure  of 
our  lands,  for  this  fcenis  to  imply  upon  the  principles  of  the  feudal 
lyiltm,  a  holding  them  of  fome  fuperior.  But  the  truth  is,  that 
our  lands  are  not  holden  of  any  perfon.  Every  proprietor  has 
an  abfolute  and  dired  dominion  in  his  own  right  in  the  foil  inde- 
ptndcnt  of  any  fuperior. 

As  that  branch  of  onr  jurifprudence,  that  refpefts  landed  proper- 

ty,  has  never  been  cjiDbarrafied  with  the  Haviih  principles   of  the 

f)  Hem  of  ft'uds,  it  v  ill  be  unneccflary  to  enter  into  an  inveft^gation 

of  ihat   copious  arid  interclling  fubjed,  a  Xubject  which  has  been 

iiiu  a-ated  and  cxhciftfted  bythc  labours  of  the  greatcft  literary  cha- 

raflcrs 
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ra£lcrs  in  the  republic  of  ktters.  It  would  be  a  rich  Tourer  of 
amufcnieot  to  afcend  to  the  origin  of  that  fyflem^  and  trace  ic« 
progrefs  and  variations  totbeprefenc  period.  But  as  this  is  not 
within  my  plan,  I  ihall  confine  my  rcfcarches  to  a  few  obfervations 
tnat  refped  tlje  laws  of  this  (late.  , 

In  the  fetllemcnt  of  this  country,  our  anceftors,  as  foon  as  thfy 
united  in  focicty,  conlidercd  the  right  to  tlie  tcrritoy,  to  be  vcfted 
in  the  public,  and  proceeded  to  make  grants  to  individuals.  7  he 
charter  of  Charles  ]I.  continued  the  title  of  the  lands^  to  be  holdea 
of  him,  his  heirs  and  fucceflbrs^  in  free  and  common  focagc,  reo* 
dering  as  a  rent,  one  fifth  part  of  the  profits  of  all  the  mines  of 
gold  and  filver,  that  ihould  be  difcovered  in  the  granted  territory. 
Socage  at  this  time  was  the  freeft  and  no))lcft  tenure  in  England. 
Such  lands  were  (aid  to  be  holden  of  fome  fupertor,  on  tiie  coofider- 
ationof  rendering  a  rent  reduced  to  a  certainty,  and  of  a  free  and 
honourable  kind  ;  but  as  there  were  no  mines  of  ggld  and  filver 
within  the  territory  grants  by  the  charter,  there  ivas  no  adcual 
refervation  of  any  rent.  Of  courft,  the  lands  were  only  num:na). 
1y  holden  in  focage^  but  the  proprietors  had  in  efTecl^Ln  abfolute 
allodium.  On  the  feparation  of  this  State  from  the  Britilh  em- 
pire we  ceaffd  to  hold  our  lands  by  tlie  nominal  tenure  of  (bcage, 
thoin  the  revifion  of  our  laws  in  1784,  the  ftatute  was  retained, 
which  declared  the  icnure  to  be  free  and  common  (ocage,  yet 
as  the  proprietors  of  our  lands  were  not  fubjected  to  any  of  the 
duties  required  of  tenants  in  focage,  they  'could  never  be  coD- 
£dered  otherwife,  tlian  liolding  allodial  eilatcs. 

Since  writing  the  foregoing,  the  legiflature  have  pafled  the  fol- 
lowing aft.  An  aft  declaring  the  tenure  of  lands  in  this  Itate. — 
Whereas  by  the  charter  of  Charles  II.  the  lands  in  the  then  colony 
of  Connefticut,  were  holden  of  the  king  of  England,  by  the  tenure 
of  free  and  common  focage,  and  by  the  eftablifhment  of  the  inde- 
pendence of  the  United  States,  the  citizens  of  this  ftate,  became 
vefted  with  an  allodial  title  to  iheir  lands.  Be  it  therefore  decla- 
red, That  every  proprietor  in  fee  fimple  of  lands,  has  an  abfolnte 
and  direft  dominion  and  property  in  the  fame. 

Chap. 
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LN  eftate  in  lands,  (ignffics  the  interrft  tkat  tlie  owner  has  in 
ihem.  Eftate  is  a  term  common  to  all  kinds  of  things,  and  b  fre- 
quently ufcd  as  fynonimous  with  property,  including  the  thing 
idelf,  as  well  as  the  intereft  the  owner  has  in  it.  We  have  hereto- 
fore remarked,  that  property  literally  fpeaking,  was  applicable  only 
to  the  dominion  and  ownerihip  we  have  in  things,  tho  by  ciiflom, 
it  is  now  extended  to  the  things  therofelves.  Thus,  efta^e  properly 
fignjfies  dothing  but  tlie  kind,  or  quantity  of  intereft,  th^tt  the 
owner  has  in  things,  tho  by  cuftom  it  has  been  extended  to  the 
things  themfelves :  but  in  our  prefeot  enquiries,  the  term  will  be 
taken  in  its  literal  fenfe. 

Eftatc  then  may  be  defined  t«  be  a  term  importing  the  ftate, 
condition,  and  circumftances  of  the  owner,  in  refpeA  to  his  pro- 
perty. To  obtain  a  precife  idea  of  e(btes,  we  rood  confider  them 
in  a  threefold  view  :  firft  in  refpe^  of  the  quantity  of  intereft 
the  owner  has  in  things  :  fecondly,  the  time  fuch  intereft  is  to  be 
holden  and  enjoyed  :  and  thirdly,  the  number  and  connexion  of 
the  owners. 

We  begin  in  the  firft  place,  to  confider  eftates  in  refpeft  of  their 
quantity  of  intereft.  This  is  afcertained  by  their  duration  and  ex* 
tent,  and  the  power  of  the  owner  to  ufe  and  improve.  Eftates 
therefore  muft  neccflarily  be  of  different  kinds.  Some  are  for  the  lif;^ 
of  tlic  owner,  or  offome  other  perlbn^  being  as  uncertain  as  the  lives 
of  men.  Otliers  are  reduced  to  certainty,  bein|;  circumfcribed  in 
a  Tiuuted  period  of  ti<1ne,  as  fo  many  years,  months,  or  days  -,  or 
eilates  may  be  unliniited  and  perpetual,  being  vefted  in  the  pro- 
prietor, and  his  heirs  and  afljgns  forever.  The  power  of  die 
owner  to  improv  e  his  lands,  is  according  to  the  nature  of  the  eftate. 
An  nLfalutc  pr«ij)rieior  may  improve  tliem  according  to  his  own 
picafure,  while  a  pcribn  who  has  a  limited  eftate  muft  improve  it 
kccording  to  certain  rcftriclions  refulting  from  the  nature  of  it. 
Thus  the  duration  of  tlie  eftate,  and  the  power  of  uling  it,  de- 
terBuae  the  quantity  of  intereft.  The 
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The  moft  general  and  primary  divifion  of  eflates,  is  into  eftates 
of  freehold^  and  eftates  Icfs  than  freehold.  An  eilate  of  free- 
hold^ by  our  law^  may  be  defined  to  be  where  the  proprietor  has  a 
lawful  right  to  things  real,  to  hold  and  improve  them  for  the 
term  of  has  own  life,  and  all  fucfa  proprietors  may  be  denomioa* 
ted  freeholders.  Eftates  of  freehold  are  fubdivided  into  freehold* 
cftates  of  inheritance,  and  not  of  inheritance,  being  for  life  only. 
The  former  are  divided  again  into  edates  of  inheritance,  abfolute^  * 
or  fee  (imple  ;  and  eftates  of  inheritance,  limited  or  fce*taiK 
Eftates  not  of  inheritance^  or  for  life,  are  divided  into  conven- 
tional or  fuch  as  are  created  by  the  a^  and  agreement  of  the 
panics,  and  fuch  as  are  legal,  refulting  from  the  conftruttion  unJ 
operation  of  law,  .  The  former  comprehend  eftates  created  by 
leaies  for  life,  and  the  latt«nr  where  a  perfon  is  tennint  by  the  cur^* 
tefy,  and  a  widow  is  tenant  in  dower.  Eftates  lefs  than  freehold 
are  dividerl  into  three  icinds.  Eftates  fbr  years,  eftates  at  will,  and 
eftates  by  fuflerance. 

By  the  law  of  England,  every  owner  or  holder  of  lands,  i« 
called  tenant,  fuch  as  tenant  in  fee  fimple, — fee  tail, — for  life,  or 
years.  This  originated  from  a  do^lrine  in  the  feudal  fyftem,  that 
the  abfblote  property  of  the  foil  is  in  the  king,  and  that  all  thefub* 
je^  hold  of  him,  as  the  fuperior  lord.  This  properly  eftablidies 
them  to  be  tenants.  But  in  this  (late,  we  never  apply  the  word 
tenant  to  the  owner  of  an  eftate  in  fee.  He  may  properly  be 
denominated  tlie  proprietor  in  fee,  fbr  the  purpofe  of  exprefling  the 
independent  nature  of  our  title  to  real  property.  The  term  tenant, 
has  ever  been  applied  to  thofe  |>erfons,  who  having  an  eftate,  le(3 
than  fee  fmiple,  may  with  propriety  be  faid  to  hold  of,  or  be  te« 
nants  to  the  proprietors  in  fee. 

No  perfon  is  confidered  in  contemplation  of  law,  to  be  the  own« 
er  of  real  property,  unlefs  he  has  a  freehold  eftate.  All  eftates 
of  an  inferior  nature,  are  called  chatties  real,  and  the  owners  are 
deemed  to  have  nothing  but  a  ufufructuary  right  in  the  foil. 

Chap, 
Vol.  1.  I  i' 
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Chapter  Sixth. 

OF  ESTATES  IN  FEE  SIMPLE. 

X  HIS  IS  the  largeft  and  nobleft  eftate  that  a  man  can  hare  m 
real  property.  The  proprietor  is  invefted  with  an  abfolute  power 
to  improve  and  difpoie  of  his  lands  as  he  {deafes^  Almoft  all  our 
eftates  in  this  government  are  of  this  nature.  Our  anceftors  being 
animated  with  the  fpirk  of  freedom  and  equality,  at  the  time  of 
their  emigration  from  England,  where  they  had  experienced  the 
inconvenience  of  feudal  reftraints  upon  landed  property,  were  de* 
termined  to  hold  their  pofleffions  by  the  fireeft  tenure,  and  cleared 
totle.  To  this  happy  circumflance  we  are  now  indebte4  for  fmgu- 
lar  advantages  and  privileges.  Had  this  country  been  firft  fettled 
by  a  colony  under  the  dire^ion  and  controul  of  the  Britifh  crown. 
It  is  probable  that  our  lands  would  have  been  incumbered  with  all 
the  reftraints  of  the  feudal  fyftem,  and  our  titles  involved  in  the  la- 
byrinth of  Englifh  juriQ)rudence.  But  as  the  government  at  firft, 
granted  the  territory  to  be  holdcn  in  eftates  in  fee  limplc,  fo  the 
fiibfequent  conveyances  have  generally  pafled  ftroilar  eftates.  la 
confequence  of  this,  almoft  all  the  lands  are  now  in  the  adual  pof- 
|effion  and  improvement  of  proprietors  in  fee.  As  we  never  have 
admitted  into  our  code  of  laws,  the  dodlrine  of  primogeniture,  or 
the  entailment  of  eftates,  our  lands  are  diftributed  among  the  pro^ 
prietors  in  that  equal  manner,  which  is  favorable  to  the  higheft 
cultivation,  and  calls  forth  the  greateft  exertions  of  induftry.  We 
behold  Connedicut  divided  into  well-proportioned  farms,  exhi- 
biting a  rapid  progrefs  in  agricultural  knowledge,  and  poflefled 
by  a  race  ofrefpedbible  farmers,  in  the  enjoyment  of  tliateafe,inde. 
pendence  ajid  moderate  affluence,  which  produce  the  moft  per- 
manent  felicity,  which  falls  to  the  lot  of  any  portion  of  mankind. 

To  underftand  this  fubjcft,  we  muft  explain  the  meaning  of  fee 

fimple.    The  term  fee  is  derived  from  the  law  of  feuds,  which  was 

eftablifhed  in  Europe  by  the  conquerors  of  the  Roman  empire,    t  In 

the  diviiion  of  the  lands  by  tliofe  conquerors,  two  kinds  of  eftates 

were  granted,  which  were  diftinguiihed  by  the  name  of  feud,  and 

allodium.    Feud,  fief,  or  fee,  may  be  defined  to  be  an  eftate  in  lands# 

hojiden  by  a  tenant  c^fome  fuperior  lord^  and  j^anted  to  him  ori- 

ginallic 
«  Mill.  £fi^.  OoT.  75«        %  BUck*  44% 
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^nally  as  a  (Upend  or  reward  for  fervices  done^  and  wer«  to  be 
bolden  on  coadiclon  of  performing  further  iervicet^  whkh  render, 
ed  it  a  conditional  eftate.  Such  eftates  were  granted  to  the  vaflals 
of  the  chiefs  and  leaders  who  madeconquefts  of  parts  of  the  Roman 
empire.  Allodium,  or  alleud,  may  be  defined  to  be  «n  abfolute 
efbte  in  the  proprietor,  holden  unconditionally  and  independent  of 
any  fuperior.  Such  eftates  were  ^granted  to  the  freemen  of  the 
nations,  who  attended  the  northern  conquerors  in  their  fuccefsful 
expeditions.  Tbele  eftates  were  however  converted  into  feuds, 
which  in  the  prqgrefs  of  fociety  underwent  an  infinite  variety  o^ 
changes^  and  gave  birth  to  that  intricate  fyftem  of  jurifprudence^ 
xefpe&ing  landed  property,  which  has  fo  long  employed  the  refear- 
<hes  of  the  lawyer  and  antiquarian* 

To  hold  lands  in  fee,  according  to  the  primary  meaning  of  the 
term,  was  to  hold  of  fome  fuperior,  upon  condition  of  rendering 
ceruin  fervices,  while  die  ultimate  property  of  the  foil  refted  in  the 
fuperior.  /  But  in  England  this  term  is  not  now  ufed  in  its  prima" 
ry  fenfe.  A  fee  is  defined  to  be  an  eftate  of  inheritance,  being  the 
higbeft  intereft  that  a  man  can  have  in  lands.  When  the  word 
fee  is  uied  without  any  addition,  or  with  the  addition  of  the  word 
iimple,  it  is  oppofed  to  fee  conditional,  or  fee-tail,  and  denotes  an 
unconditional,  unlimited  eftate,  transferable  at  pleafure^  and  de- 
feendible  to  the  heirs  general.  Such  is  the  meaning  of  this  term^ 
as  nfed  in  our  laws.  But  confidering  the  nature  of  the  tenure 
of  our  lands,  we  may  with  propriety  (ay  that  fee  is  fynonymous 
with  allodium,  and  in  this  light  it  will  be  contemplated  in  our  en« 
filing  enquiries. 

The  incidents  to  eftates  in  fee  (imple  are,  that  the  proprietor  has 
the  power  to  transfer,  and  devife  them  to  whom  he  pleafes,  that 
they  defccnd  to  his  heirs  generally,  according  to  the  ftatute  law, 
in  cafe  no  difpofition  is  made  by  will,  that  he  is  accountable  to  no 
perfon.for  their  ufc  and  improvement,  and  may  commit  wafte,  or 
do  any  a£t  which  he  plea(e9« 

g  Tlie  fee  iimple  in  all  lands  refts  and  refides  at  all  times  in  fome 

perfon.    This  being  the  largeft  poiTible  eftate,  it  comprehends  all 

jnfcrior  and  lefTer  eftates  into  which  it  may  be  divided.     If  a  pro^ 

1  i  2  prietar 
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frietorin  fee  makes  a  leafe  for  years,  the  frechoW  remnir"  :r  him, 
and  his  heirs,  and  the  icflee  has  only  a  temporary  eftatt ,  ;  lienor 
to  a  freehold,  and  at  Uk;  expiration  of  the  Icafe,  the  land  reverts  to 
the  grantor  in  fee.  An  eftate  of  frechoUd  in  fee  funple,  may  be  di- 
vided and  carved  out  into  all  the  inferior  and  lefler  eftates,  and  on 
the  expiration  of  fuch  eftates,  the  lands  revert  to  the  proprietor  in 
fee.  The  fee  firaple  of  lands  is  fometimes  in  abeyance,  in  remem- 
brance in  law,  there  being  no  perfon  in  exiftence,  where  it  can  ac- 
tually veft  :  yet  it  exifts  in  idea,  and  vefts  in  the  proper  otrner 
\rhenever  he  apj>cars.  Thus  for  example,  in  a  grant  to  one  man 
for  life,  and  then  to  the  heirs  of  another  forever,  it  is  evident  that 
the  feefimpk  is  not  in  him,  wlio  has  the  eftate  for  life,  and  the  heirs 
of  the  other  can  never  be  known  till  his  death,  for  nobody  is  tlic 
heir  of  the  living,  therefore  there  is  no  perfon  in  being  who  has  the 
fee  fimple,  of  coUrfe  it  remsmis  in  abeyance. 

^  It  is  a  general  rule  of  law,  that  to  create  an  eftate  of  inheritance 
by  deed,  it  is  nccefiary  to  ufe  the  word  heirs,  and  that  no  circura  • 
locution,  or  otlicr  words,  will  fupply  the  want  of  that  word.     A 
conveyance  to  a  man  and  his  ailigns  forever,  transfers  only  an  eftate 
for  life,    i  This  general  rule  however,  does  not  operate  in  devifes  ; 
for  thefe  having  been  introduced  at  a  later  period,  their  conftruction 
•has  been  more  liberal.     If  the  devlfe  contain  words  that  fiidiQitntly 
evidence  an  intention  in  the  deviibr  to  tranfmit  an  abfolute,  per. 
petual  eftate,  then  the  intention  of  the  devifor  ftiall  be  purrued,  and 
tliedevifee  ftiall  take  an  eftate  of  inheritance.     Thus  a  devife  to  a 
man  forever,  to  one,  and  his  afligns  forever,  or  to  one  in  fee  fimple, 
will  veft  an  eftate  of  inheritance  in  the  devifee,  bccaufe  the  words 
fufllcicntly  evidence  (lich  an  intention  in  the  devifor,  tho  he  does 
not  ufe  the  word,  heirs.     But  a  devife  to  a  man,  and  his  afligns, 
without  annexing  words  of  perpetuity,  tranfmits  only  an  eftate 
for  life. 

*  In  grants  of  lands  to  corporations,  the  word,  hch-s,  is  not  ef. 

fcntial,  becaufe  corporations  have  no  heirs,  but  the  word,  Iccceflors, 

feems  to  be  the  proper  term,  denoting  the  f^me  relation  between 

corporate  perfons,  as  the  word  heir,  and  anccftor,  between  natural 

perfons ;   therefore  in  grants  to  corporations,  fucccflbrs  ufually 

fupply 
k  %  Blaik.  J07,        I  Ii>id.  icS.        k  %  Black.  109. 
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iopply  tbe  place ' of  hein  ;  but  thit  is  not  neceilary,  b«caaie^  tho 
a  graat  to  a  corporation  without  words  of  perpetuity »  will  create 
onlyancftate  for  life^  yet  as  a  corporation  never  dies^  an  eftate 
for  life  mud  be  as  large  as  they  can  poflibly  take.  Of  courle^  a 
iiniple  grant  to  a  corporation^  conftltutes  a  perpetual  cfiate  equi- 
valent to  a  fee  fimple. 

Chapter  Seventh. 

OF  ESTATES  IN  FEE-TAIL. 

HjSTATES  in  fee-tail,  are  where  the  lands  are  limited  to  fomt 
particular  heirs,  and  do  notdefcend  to  the  Heirs  in  general.  To 
explain  this  Sibjed  clearly,  it  is  necellary  to  recur  to  die  Englifli 
law,  and  deduce  the  origin  of  thefe  eftates. 

/  At  connnon  law  eftates  in  fee  fimple  were  of  two  kinds.  Fee 
{MBple  abfolute,  which  we  have  confidcred  in  the  preceding  chapter 
and  fee  fimple  cpnditional,  which  we  are  now  to  confider.  A  con- 
cStional  fee  was  reflrained  to  fome  particular  heirs,  in  exclufion  of 
others,  as  a  limitation  to  the  heirs  of  a  man's  body,  which  admit- 
ted lineal,  and  excluded  collateral  heirs  :  or  to  the  heirs  male  of  a 
man's  body,  which  excluded  collateral  ahd  female  lineal  heirs.  But 
to  all  efiates  of  this  kind,  a  condition  was  eitlier  exprcilcd,  or  im- 
plied, that  if  the  donee  died  without  fuch  jiarticular  heirs^  the  land 
ihould  revert  to  the  donor.  The  eftate  therefore,  was  a  fee  Ample, 
on  condition  that  the  donee  had  iilue.  When  the  grantee  had  ifliie 
born,  the  performance  of  the  condition  vefled  in  him  an  abfolute 
eftate,  with  power  to  alien,  fo  as  to  bar  his  own  iflue^and  the  rever* 
iion  to  the  donor,  and  to  charge  it  with  certain  incumbrances,  bin- 
ing  on  his  iftue,  and  fuch  eftates  were  then  fubje^  to  forfeitdre  for 
treafon.  But  if  no  alienation  was  made  by  tbe  donee,  then  in  de- 
fault of  iiich  heirs  as  were  dcicribed  in  the  deed,  the  land  'at  any 
future  period  wo\ild  revert  to  the  donor,  becaufc  no  heirs  coulS  take 
by  defcent,  only  thofe  to  whom  the  eftate  was  limited.  It  therefbic 
became  the  prad^ice  for  the  grantees,  as  foon  as  the  condition  was 
pei'$>rmed'  by  the  birch  of  iflue,  to  alien  to  fome  friend,  and  then 
inftantly  repnrchafe,  and  take  back  a  conveyance,  which  rendered 
the  eftate  a  fee  (imple  abfolute,  defeated  the  condition,  barred 

the 
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the  r<!vcrfion  to  the  donor  forever.  But  the  nobiiity  difcovcrin  j 
tJiat  tills  praftke  defeated  them  of  their  reverfions,  and  prevented 
them  from  perpetuating  their  eRates  in  their  families,  procured  to 
be  palled  in  the  reign  of  Edward  I.  the  celebrated  ftatute  of  Weft, 
minftcr  the  fecond,  which  enabled,  *»  that  the  will  of  the  donor  as 
expreded  in  the  deed,  fliould  be  oblerved,  and  that  tiie  donee  ihould 
not  on  birth  of  ifliie,  alien  the  eftate  :  but  that  the  fame  fliould  re- 
main to  his  heirs,  if  he  had  any,  and  on  failurr,  fliould.  revert  to  the 
donor,  or  his  heirs.  In  conftruction  of  this  ftatute,  the  judges  dc. 
tennincd,  that  the  donee  had  not  a  conditional  fee,  but  they  divided 
fuch  eftates  into  two  parts,  leaving  to  the  donee  a  new  kind  of 
eftate,  which  they  denominated  fee-tail,  fignif}  ing  a  limited  eftate, 
and  vcfting  in  the  donor,  the  ultimate  fee  Ample  of  the  land,  expect- 
ant on  the  failure  of  the  iftuc,  which  is  called  a  reverfion. 

Thefc  eftates  are  divided  into  general  and  fpecial.  Tail  gene- 
ral is  where  lands  are  given  to  one  and  the  heirs  of  his  body  be- 
gotten, which  allows  his  iflue  by  every  marriage  to  inherit  the 
eftate.  Tail-fpecial,  is  where  the  eftate  is  reftrained  to  certain 
heirs,  as  the  heirs  of  his  body,  on  Mary  his  now  wife  to  be  begot- 
ten, which  excludes  iffiic  by  any  other  marriage.  Thefe  are  fub- 
dividcd  into  tail-male,  and  tail-female,  both  which  may  be  general 
and  fpecial,  for  the  purpofe  of  diftinguifliing  the  fcxes,  to  whom 
they  are  limited  to  defc(?nd.  The  word  heirs  in  the  donation,  is  ne- 
ceflary  to  create  a  fee,  and  fome  words  of  inheritance  or  procre- 
ation, are  neceflary  to  make  a  fee-tall,  as  heirs  of  his  body,  or  heirs 
of  his  body,  to  be  begotten  on  his  wife.  The  bmiffion  of  his  heirs 
can  be  fupplied  by  no  other  word,  and  fuch  deed  will  transfer 
only  an  eftate  for  life. 

The  entailment  of  eftates  being  found  extremely  inconvenient, 
and  detrimental  to  the  public,  by  aggrandlftng  particular  families 
and  preventing  the  free  transfer  and  aHenation  of  landed  proper- 
ty, every  poftiblc  method  was  dcvifed  to  exonerate  it  from  thcfe 
reftri*ints.  The  colliifive  fictions  of  fines  and  common  recoveries, 
were  introduced  for  the  purpofe  of  docking  entailments,  and  be- 
cnmc  a  very  common   mode  of  conveyance  in  England.     Statutes 

were  made  at  diixVrent  periods,  which  fjbjciScd  eftates  in  tail  f 

forfeiture 
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forfeiture  for  trcafon,  made  them  chargeable  for  debts  due  tQ 
the  king,  and  liable  lo  be  fold  for  debts  contraded  by  a  bank- 
Tupt  tenant. 

The  incidents  to  cftates-tail,  by  the  law  of  England,  are  that  the 
tenant  may  commit  wafte,  his  wife  ihall  have  her  dower,  the 
bufiband  of  a  female  tenant  in  tail,  may  be  tenant  by  the  curtefy, 
and  that  an  efta^^e  tail  may  be  barred,  or  deftroyed  by  lineal  war- 
ranty, defcending  with  aflcts  to  the  heir. 

In  this  (late,  it  has  been  fuppofed  by  fome,  that  the  FnglKh 
law  rcfpecting  the  entaihnent  of  eflates  was  in  force.  Ellates 
of  that  kind  have  been  created,  and  common  recoveries  have  been 
fuiFered.  But  this  was  an  erroneous  opinion.  «  Our  courts  have 
never  recognized  the  doflrine  of  conditional  fees  at  common  law 
^  •  and  have  never  admitted  of  eftates  in  fee- tail.  A  (latute  has 
lately  been  pa  fled  in  affinijance  of  a  principle  of  common  law, 
adopted  and  eftabliflied  by  the  courts  of  judicature,  p  By  this 
ftatute  it  is  enacled —  *'  that  no  eftate  either  in  fee  fimple,  fee  tail, 
*'  or  any  Icilcr  cftate,  fhall  be  given  by  deed,  or  will,  to  any  per- 
'*  fon,  or  perfoBS,  but  fuch  as  are  in  being,  or  to  the  immediate 
•*  ifl'ue  or  dcfcendants  of  fuch  as  are  in  being,  at  the  time  of  mak- 
"  ing  fuch  deed  or  will.  And  that  all  eftates  given  in  tail,  fliall 
"  be  and  remain  an  abfolute  eftare  in  fee  fmiple,  to  the  iiliie  of  the 
'^  firft  donee  in  tail."  Such  is  now  our  ftatute  law,  and  fuch  has 
ever  been  our  common  law.  Here  we  have  the  pleafure  to  obfervb 
that  the  transfer  of  our  lands,  is  not  feitered  and  hardened  by  the 
reftrictions  and  incumbrances,  with  which  they  are  perplexed  and 
embarrailed  in  England  ?  and  that  we  have  no  occafion  to  acquiic 
a  knowledge  of  this  branch  of  their  jurifprudence,  only  to  explain 
fome  terms  that  have  been  borrowed  from  it,  and  introduced  into 
•ur  own. 

In  conftruftion  of  this  ftatute,  it  may  be  obfervcd,  that  all  deeds 

or  wills,  that  contain  the  words  of  limitations  udd  in  England* 

veft  an   eftate  in  fee- tail  in  the  firft  donee,  and  a  fee  fnnplc  ahfo- 

Ijate,  in  his  ifliie  or  defcendants.     All  fuch  eftates  therefore  during 

the  life  of  the  firft  donee,  partake  of  the  legal  qualities  of  fuch 

eftates  in  England,  but  liave  a  total  different  operation  after  bl^ 

death 
ar  Kirb.  Xi8.        •iLivI.  175*       /  Staltttcf*3. 


348  OF  ESTATES  IN  FEE-TAIL. 

death.  To  create  an  eftatc-tail,  by  our  ftatnte  there  /nod  be  fome 
words  of  inheritance^  or  procreation  made  oie  of— as  heirs  of  fab 
body— otherwife,  it  will  be  a  fee  limple.  All  gifts  in  the  form 
prefcribed  by  the  law  of  England^  to  create  an  cftate-tail,  will  ere- 
ate  one  by  our  law. 

The  firft  douee,  or  tenant  in  tail,  cannot  alien  for  a  longer 
time  than  bis  own  life,  fo  as  to  bar  the  iflue,  or  the  re\'erfion.  The 
policy  of  tfiis  regulation  by  our  ftatute  is  apparent.  The  father 
may  difcover  in  his  fon,  marks  of  prodigality  and  profufuio,  that 
would  render  it  unadvifeable  to  veft  him  with  the  abfblute  property 
of  lands.  By  this  mode,  he  may  make  a  fafe  provifion  for  him  during 
his  life,  and  prevent  him  from  running  into  extravagance,  by  de- 
priving him  of  the  power  of  fquandcring  away  his  property ;  and 
thelimitiug  of  an  eftate  for  a  fingle  life,  is  not  productive  of  the 
inconveniences  of  perpecutcies.  Tenant  in  tail,  cannot  do  any  aft 
by  which  he  can  make  die  lands  chargeable  with  his  debts^  after 
his  deceaCe. 

It  is  not  in  the  power  of  the  firft  donee  in  tail,  to  do  any  aft  by 
which  he  can  become  invefted  with  a  fee  fimple,  and  defeat  the 
iHue  or  reverdoner.  As  the  ftatute  has  exprefsly  authorifed  the 
proprietor  in  fee,  to  carve  out  fuch  an  eftate,  it  precludes  the  ex- 
iftence  of  a  power  to  defeat  it.  It  therefore  may  be  eilablifhed  as 
a  general  principle,  that  fines  and  common  recoveries,  or  any 
mode  that  lias  been  adopted  in  England »  cannot  be  introduced 
here,  to  dock  fuch  entailments  as  are  warranted  by  ftatute.  To 
fillow  fuch  a  power  would  be  defeating  the  humane  and  beneficial 
intentions  of  the  law.  It  would  prevent  a  father  from  making 
fuicable  prov  iTion  for  the  fupport  of  a  prodigal  fon  during  life,  be^ 
caufe  it  would  allow  the  fon  a  power  to  inveft  himfelf  with  an 
abfolute  eftate  in  the  lands  conveyed  to  him  for  life,  and  by  (qnan- 
dering  it  away,  defeat  the  benevolent  defign  of  a  parent,  and  dif- 
inherit  his  own  oiFspring. 

In  England,  common  recoveries  were  introduced  to  unfetter  the 
perpetual  entailment  of  efliates,  which  reduced  the  nation  to  flave^ 
ry,  and  difcouraged  induftry  and  ag^icuhare.     £at  as  in  this  ftate 
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y^  aclmk  only  of  an  entailment  for  a  fingle  life^  'which  is  dic- 
tated by  found  policy,  and  produces  none  of  the  mifchiefs  of  per- 
petuities^ it  is  manifeft  that  no  method  can  be  allowed  to  defeat  ir. 

Upon  a  failure  of  iflue  of  the  fy(^  donee  in  tail,  the  land  (hall  re- 
vert to  the  donor,  or  on  his  deceafe  to  his  heirs,  and  (hall  not  veft 
in  the  collateral  heirs  of  the  donee.  But  if  the  donee  die,  leaving 
fundry  children,  the  eftate  will  ved  in  the  particular  heir  or  child  to 
whom   it  is  limited. 

As  our  ftatute  has  borrowed  the  defer! ption  of  an  eflatc  from  the 
Engliih  law,  it  neceflarily  rccognifes  all  the  incidents  that  refult 
from  the  nature  of  it.  The  incidents  then  to  an  tftate  in  tail,  are 
the  four  following. 

I.  The  firft  donee,  or  tenant  in  tail,  may  commit  wafte  on  the 
land  by  felling  timber,  pulling  down  houfcs  and  the  like,  wiih. 
out  being  impeached,  or  called  to  account  therefor,  in  as  ample 
a  manner  as  proprietor  in  fee  can  do.  3.  The  wife  of  the  firtb 
donee  fhall  have  her  dower,  or  thirds  in  the  eftate  tail.  3.  The 
hufband  of  a  female  tenant  in  rail,  may  be  tenant  by  curtefy  of  the 
eftate-tail.  4.  An  eftate  tail,  may  be  barred,  or  deftroyed  by  lineal 
warranty,  defcending.  with  aflcts  to  the  iffue  of  the  iirft  donee, 
that  is,  if  fuch  donee  alien  in  his  life  time,  with  v/arranty.  and 
then  leaves  fufficient  eftate,  which  dcfcends  to  the  heirs,  to  make 
good  the  wan*nty,  hy  which  they  would  be  liable  on  the  cove- 
nants of  warranty,  in  cafe  of  an  eviction  of  the  purchafer  of  the 
cftate-tail,  then  fuch  heirs  fliall  be  barred  of  a  recovery  of  fuch 
eftate^  fo  aliened  by  their  anceftor  :  becaufe  it  would  be  an  ab- 
surdity to  allow  them  to  recover  the  lands  of  the  purchafer,  and 
then  make  them  liable  to  pay  back  to  him  the  yalue  of  ii,  upou  an 
adiott  brought  againft  them  upon  the  covenant  of  warranty. 

i  But  it  is  probable  that  all  our  learning  rcfpe£ling  eftates  in  fee* 
tail,  will  fuon  go  into  .difufe ;  for  in  qonfequence  of  the  reftrldion 
of  theflatute,  ail  thd  purpofes  of  a  conveyance  allowed  by  it,  may 
be  aufwered  by  a  perfon's  making  a  gift  to  a  man  for  life,  and 
tlicn  to  the  heirs  of  his  body  forpv^r,  or  any  partici^lar  heir,'  which 
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i»  al)  that  can  b«  done  by  an  eftate  tail,  and  in  this  cafe  the  donee 
IS  tenant  for  tiSe,  inftead  of  tenant  in  lee-taiL 


Es 
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^STATES  jfbr  life,  are  freehold  eflates,  not  of  inlieritaacey  and 
there  are  three  kinds  known  by  our  law.  Tlie  firft  Is  created  by 
the  a^and  agreement  of  the  parties.  The  other  refult  from  the 
operation  of  law^  and  are  where  a  man  is  tenant  by  curtefy,  and 
a  woman  tenant  in  dower. 

I.  7  Eftates  for  life  created  by  the  ad  of  the  parties^  are>  where 
a  man  by  deed^  devife,  or  leafe,  grants  lands  to  another^  to  hold 
for  the  term  of  his  own  life,  or  for  that  of  any  osber  perlbn^  or  for 
more  lives  than  one.  Where  the  grant  is  to  a  man  for  his  own 
life,  he  is  called  tenant  for  Me :  where  the  grant  is  to  a  man  for 
the  life  of  another,  he  is  called  tenant  for  anot  tier's  life.  The  moft 
uTua!  method  of  creating  eftatea  for  life,  are  by  leafe  :  but  they 
may  be  created  not  only  by  exprefs  words,  but  by  a  general  grant 
without  defining  any  edate.  As  where  a  man  grants  lauds  to* 
another,  without  fpccifying  any  eftate,  or  licirs  ;  this  makes  hha 
tenant  for  life,  for  as  no  words  of  inheritance  areinfertcd  in  the 
deed,  it  cannot  be  conflrued  to  be  a  fee  ;  but  the  eftate  fliall  be 
coiiftrued  to  be  as  large  as  the  words  in  the  deed  will  warranty 
and  therefore  if  the  grantor  have  authority  to  make  fuch  a  grant, 
St  fliall  be  conftrued  to  be  an  eftate  for  the  life  of  the  grautee. 

All  C'ftatcs  for  life,  are  generally  confidered  to  endnrefor  the  life 

of  the  perfon  to  whom  they  are  granted.    There  are  however, 

fonie  eftates  for  life,  dependent  on  future  contingences,  which  may 

be  determined  before  the  Fife  for  which  they  are  created,  expires. 

As  where  a  man  has  an  eftate  given  to  hiui  for  the  life  of  another, 

or  a  woman  during  her  widowhood,  when  the  peribn  for  whofe 

life  the  land  is  holden,  ^  dies,  or  the  widow    marries,  the   eftates 

are  determined  and  gone  ;  yet  while  tl)^  contiBQe,  they  are 

deemed 
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deemed  to  be  eftatcs  for  life,  becaofe  their  duration  is  uncertain, 
-^od  they  might  poffibly  have  endured  for  the  life  of  the  tenant. 

The  incidents  to  eftate  for  life  are.  i.  Tenant  for  life,  when  he 
is  laid  under  no  reftridions  in  the  deed  by  which  he  holds,  may  of 
common  right  take  from  the  land  iieceflary  wood  to  re|>air  orWm 
in  his  houfe,  to  make  or  repair  iaftruments  of  hufbandry,  and  to 
make  and  repair  neceflary  fences  on  the  land.  By  the  common 
law  he  has  right  to  improve  the  land  in  the  fame  maimer  as  tenant 
in  fee,  without  impeachment  of  wade;  and  if  he  commit  wafte, 
no  aftion  will  lie  againft  him,  and  this  feems  to  be  the  dillindHon 
adopted  in  the  law,  that  where  an  eftate  is  created  by  ad  t)f  the 
parties,  the  tenant  cannot  be  impeached  of  wafte,  becaufe  it  is  in 
the  power  of  the  grantor  to  fecurc  his  intercft,  and  lay  the 
tenant  under  proper  reftraints  by  tiiedced  that  creates  theeftate  ; 
hut  where  eftates  for  life  refult  from  conftruftion  of  law,  the  tenant 
ihall  be  reftrided  from  the  commiflion  of  wafte,  and  if  he  do  wafte, 
ifaall  be  liable  to  an  adion,  becaufe  it  never  was  in  the  power  of 
the  heir  in  intereft,  by  a  contrad,  to  limit  or  reft  rid  the  tenant  iia 
the  ufc  of  the  land.  It  is  therefore  neceHary  for  every  peifon 
when  he  grants  aneftate  for  life,  to  reftrain  the  tenant  by  the  deed 
from  thfc  conuniftion  of  wafte.  But  in  England,  by  the  ftatute  of 
Glocefter,  tenants  for  lifr,  as  well  as  years,  are  liable  to  an  adion 
of  waSe.  Such  is  the  common  law,  as  ftated  by  Coke,  and  Black- 
flooe,  r  but  Reeve  contends,  that  tenant  for  life,  was  puuiihablc  for 
wafte  by  the  common  law. 

3.  /  Tenant  for  life,  fliall  not  be  injured  by  any  fudden  and 
nnexpeded  determination  of  the  eftate,  becaufe  the  determination 
is  contingent  and  uncertain.  It  is  a  general  rule,  that  in  all  cafes 
where  the  determination  of  an  eftate  for  life  is  dependent  ou  a 
contingence,  if  it  be  determined  by  tbe  ad  of  God,  or  the  ad  of 
the  law,  the  tenant,  unlefs  the  eftate  be  determined  by  his  death, 
and  then  his  repreientatives,  jQiall  have  the  emblements,  or  profit 
of  the  crops  growing  on  the  land  at  the  time  the  eftate  is  determin- 
ed :  but  if  the  eftite  be  determined  by  the  ad  of  the  tenant,  the 
emblements  (hall  go  to  the  proprietor  in  fee.  If  a  tenant  fur 
life  fows  the  land,  and  dies  before  harvcft,  his  executor  fhall  liave 
K  k   2  the 
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the  emblements  or  profits  of  the  crop  :  for  the  eftate  was  determio- 
ed  by  the  z6t  of  God,  ind  it  is  a  maxim  of  ]rw,  that  the  ad  oFGdd 
does  no  man  an  injury.  The  reprefentativcs,  therefore  ihall  have 
the  emblements  to  compenfate  for  the  expenfe  of  fowmg.  and  as 
an  encouragement  to  husbandry,  which  would  be  difcouraged  ia 
all  eftates  of  uncertain  duration,  if  the  tenant  could  not  know  with 
certainty,  to  whom  the  profits  of  his  labour  would  go.  If  a  man  be 
tenant  for  the  life  of  another,  and  he,  on  whofe  life  the  land  is  held, 
dies  after  the  corn  is  fown,  the  tenant  (hall  have  the  emblements. 
So  if  a  leafe  be  made  to  hufband  and  wife  during  marriage  and  the 
hufband  fows  the  land,  and  afterwards  they  are  divorced,  by 
which  the  eftate  is  ended,  the  hulband  ihall  have  the  emblements, 
bcaule  the  divorce  is  the  ad  of  the  law.  If  a  tenant  during  wi* 
dowhood,  thinks  proper  to  marry,  (he  determines  the  edate  by  her 
own  ad,  and  (hall  not  have  the  emblements.  The  dodrine  of 
emblements  extends  to  all  com  fown,  roots  planted,  and  every 
thing  that  yields  an  annual  artificial  profit,  in  confequence  of  the 
labor  of  the  tenant  ;  but  does  not  extend  to  fruit,  trees,  grafs, 
ar.d  the  like,  which  are  not  planted  annually  at  the  expence,  and 
labour  of  the  tenant^  but  are  either  the  permanent,  or  uatural  pro- 
fits of  the  earth. 

3.  t  If  tenants  for  life  leafe  out  their  eftates  to  under-tenants, 
they  ihall  enjoy  all  the  privileges  of  the  tenants  for  life,  and  in  ad- 
dition to  them,  ihall  not  be  prejudiced  by  the  determination  of  the 
cftaie,  by  the  ad  of  the  tenant  for  life,  but  in  all  fuch  cafes  tliey 
fliall  be  entitled  to  the  emblements  ;  as  if  a  tenant  during  widow- 
hood marries,  and  determines  the  eftate,  yet  the  under-tenant  ihall 
lii've  the  emblements. 

If.     »  Tenant  by  the  curtefy,   commonly  called  the  curtely  of 

England,  rcfults  from  condrudion  and  operation  of  law,  and  is 

defined  to  be  where  a  man  marries  a  woman  poflefied  of  a  freehold 

eftate  of  inheritance,  and  has  iflue  by  her,  born  alive,  capable  of 

inheriting  the  cftatc,  that  in  fucji  cafe  he  fliall  on  the  death  of  the 

^^  ite,  hold  the  eftate  for  his  own  life..    To  conftitute  this  eftate^ 

t'iertquirircsare,that  there  be  a  lawful  marriage,  that  the  wife  be 

u<.iuail)  poflcflied  of  the  lands,  and  not  have  a  mere  right  to  poilefs, 

fo 
I  *  Black.  Com.  113.  m    luiU.  ia6.    Co.  Lit.  19.» 
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§9  that  a  ftfsji  catnnot  be  temint  by  cart^fy  of  a  renafndef  7  th«t  iffiMf 
*  •  be  born  aHvc,  that  niig^  by  law  iriherity  that  it  be  born  during  thi^ 

life  of  tbemorher,  aodnotbe  delivered  by  die  Cxfarean  operationy 
and  that  the  wife  be  dead. 

j  The  reaibn  wTiy  this  kiDdofellate  is  ib  denomihztcd,  is  faid  by' 

Littleton  to  be  becauie  it  was  in  ufe  onfly  in  England  :  bttt  it  ap- 
pears by  other  writers  to  have  been  eftabHfhed  in  other  comi- 
tries.  The  origin  of  it  is  attributed  by  Blackftone  to  the  feudal 
law,  and  feems  to  have  been  derived  from  this  principle,  that  if 
a  man  marries  a  woman  pofleiTed  of  lands  and  has  children  by  her, 
as  he  IS  tlic  natural  guardian  of  the  children,  it  is  reafonable  thaC 

^  lie  (hould  have   the  uft  and  improvement  of  the  land,  to  fupport 

and  educate  them.  On  the  birth  of  ilTue  his  title  comdieaces,  anci 
the  law  will  not  defeat  it  by  any  fubfequent  event. 

This  eftate  i^  founded  upon  a  fingokr  principle^  the  ca|)acky 
of  the  parents  to  have  children,  arid  the  clrcuinftaDce  of  theif 
being  bom  alive.     It  would  be  more  rational  to  fay,  that  the  htrfb- 

[  and  fhould  hold  during  life,  the  land^of  the  wife  afttr  her  death, 

whether  tbe^  had  iflue  or  not,  or  that  he  fhbuld  hold  them,  in  cafe 
the  ifliic  forvived  her,  and  it  was  ncceflaty  ^o  have  the  improve- 
ment of  thi  lands  for  their  education  and  (hpport  :  But  that  the 
circnmffance  that  the  child  be  bom  alive,  whether  it  live  one  mo- 
ment or  not,  ihould  be  the  event,  on  which  the  eflale  depends.  Is 
oneof  thbfe  unaccountable  whims,  \(^h}ch  arc  fometitfics  adopted  by 
Occident,  and  continued  by  the  authority  of  precedent.  U  is  ftill 
more  extraordinary,  that  the  hufband  fhould  be  defeated  of  the  ef- 

j  tate,  if  the  child  be  delivered  by  the  Cxfarian  operation  :   for 

there  is  prccifely  the  fame  reafbn,  why  the  father  fhould  have  the 
eftate  of  the  mother  for  the  education  of  children  delivered  by  this 
mode,  as  by  the  common  mode. 

As  incident  to  this  fpecies  of  eftate,  the  tenant  may  of  common 
riglit,  take  from  the  land,  neccflary  wood  to  repair,  or  burn  in 
his  houfe  :  to  make  and  repair  fences  and  inftruments  of  hulbandry  : 
for  he  has  a  right  to  the  ufe  and  enjoyment  of  the  land,  and  all  its 
profits,  daring  the  continuance  of  the  eftate.  But  he  is  not  permit- 
ted to  cut  down  timber,  or  do  any  other  waftc,  which  is  a  perma- 
nent 
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noiC  injury  to  the  foil,  and  unneccfTary  to  take  the  temporary  j^ro- 
fits  of  the  edate.  -w  And  if  fuch  tenant  commit  wafte^  he  is  llabie 
totlie  heir  in  an  adion  of  wade  at  common  law.f 

In  rdpe£b  of  emblements^  and  nnder  tenants,  the  fame  roles  ap- 
ply in  cafes  of  tenants  by  curtefy,  as  tenants  for  life. 

/ 

in.  Tenant  in  dower,  is  where  a  widow  is  endowed  of  one 
third  part  of  the  real  eftate  her  hofband  died  feized  of,  during 
her  life. 

In  the  confideration  of  this  fpecies  of  cftate,  it  will  be  proper 
to  point  out,  wlio  fhall  be  endowed,  of  what  fhe  ftiall  be  endowed, 
the  manner  how  dower  (hall  be  afligncd,  and  how  it  may  be 
barred  or  prevented. 

I.  The  pcrfon  entitled  to  dower,  or  as  it  is  commonly  cxpref- 
(ed,  to  thirds,  is  defignated  by  the  (latute  concerning  the  dowry 
of  widows,  which  ena<fhs,  *  that  every  married  woman,  living 
with  her  hufband  in  this  (late,  or  abfenc  elfe where  from  him  by  his 
confcnt,  or  through  his  mere  default,  or  by  inevitable  providence, 
or  in  ca(e  of  divorce,  where  fhe  is  the  innocent  party,  that  fhali 
not  before  marriage  be  eftated  by  way  of  jointure,  fhall  immedi* 
ately  upon  and  after  the  death  of  her  hufband,  have  riglit,  title, 
and  intereft,  by  way  of  dower,  in  and  unto  one  third  part  of  the 
real  eftate  of  her  deceafed  hufband,  in  houfes  and  lands,  which  he 
ftood  poffeffed  of,  in  his  own  right,  at  the  time  of  his  divorce, 
to  be  to  her  during  her  natural  life.  This  ftatute  makes  proviilon 
for  widows  generally,  and  in  one  inftance  is  fo  complaifant  to 
the  fen\ale  fex,  as  to  eniitfe  a  woman  to  dower  in  the  lands  of  a 
man  not  her  hufband  at  his  deceafe.  This  happens  in  the  cafe  of 
a  divorce,  where  the  woman  is  the  innocent  party.  The  divorce 
operates  as  a  complcat  diflblution  of  the  marriage  contrail,  yet 
the  humanity  of  the  law,  will  not  permit  a  man  to  abufe  his  wife 
in  fuch  a  manner,  as  to  compel  her  to  obtain  a  divorce,  and 
thereby  defeat  her  of  her  dower.  On  this  ftatute  a  curious  quef- 
tion  may  arife — Suppofe  a  woman  being  the  innocent  party  ob- 
tains a  divorce,  and  both  are  again   married,  and  then  the  man 

dies, 

w  Rofc  v«.  Hay«,  S.  C,  1791.  x  Statutes,  41. 

f  This  dccifion  of  the  fupcrior  court  adopts  the  Ho^rine  of  common  law» 
bid  down  hy  Cok«  >^but  a  contrary  opinion  is  maiuUtocd  by  ReevCf  tQ  hit 
hiifoty  of  the  l^n^liih  Uw.     Sec  Vol.  ii.  S^. 


OF  ESTATES  FOR  LIFE.  355 

Hn,  (ball  his  lawful  and  divorced  wife,  both  be  endowed  of  his 
lands  ?  Can  a  woman  having  one  hufband,  be  endowed  c£  the 
lands  of  a  former  hufband  ?  Upon  a  literal  conftrutdon  of  this 
fiarute^  thefe  queftions  mud  be  anfwered  in  the  affirmative. 

It  feenis  to  be  a  neceUary  conftrudion  of  the  (latate,  that  a  wo- 
man is  not  entitled  to  her  dower,  when  (he  abfents  herfclf  from 
her  huibaad  wilfully,  without  juft  caule,  and  continues  to  be  ab- 
lent  unneceflarily,  until  his  death.  Such  condud,  ^cing  an  open 
infradion  of  the  marriage  contrac^^  a  forfeiture  of  the  right  of 
dower,  b  a  proper  puniihment,  and  will  operate  as  an  additional 
inducement  upon  women,  to  pay  a  proper  attention  to  ttieir  hufb- 
ands,  in  the  hour  of  Hcknefs  and  diArefs.  Tho  the  Itatute  does  not 
expre(s  this,  it  fairly  implies  it.  A  woman  (hall  be  endowed  when 
abfent  without  a  fault  of  her  own  ;  if  her  abience  be  owing  to 
hcx^  own  faulty  it  follows  that  (he  lofes  her  dow«r. 

y  By  the  common  l*w,  a  woman  muft  be  more  than  nine  years 
old^  at  the  deceafe  of  her  hulband,  to  be  endowed  of  his  lands« 

2.  A  woman  is  to  be  endowed  by  the  (latute,  of  all  the  hooles 
mnd  lands,  her  hulband  was  poileiied  of  in  his  own  right,  at  the 
time  of  his  deceafe  ;  but  has  no  claim  upon  lands  aliened  by  him 
in  his  life  time.  By  the  common  law,  the  wife  had  her  dower  in 
all  the  lands  her  hufband  ever  owned,  tho  he  had  transferred 
them.  This  inconvenient  encumberance,  on  the  alienation  of  real 
property,  is  repugnant  to  the  policy  of  our  laws,  and  has  never 
been  introduced. 

X  A  quefHon  has  arifen,  whether  by  the  ftatute,  the  ^idow  has 

a  right  upon  the  death  of  her  hufband,  to  enter  immediately  into 

the  actual  occupancy  of  her  thirds,  in  the  real  eft  ate  of  which  he 

died  (eized^  in  common  with  tlic  heirs,  or  whether  (he  has  r'l'^ht 

only  to  have  dower  ailigned,  and  till  that  i^  done,  lus  no.  right  to 

enter  and  occupy.     It  has  been  decided  by  th^  fuperior  court,  and 

the  judgment  aliirmed  by  the  fupreme  court  of  errors,  liiat  one  third 

of  the  real  eHaie,  of  which  the  hufband  dies  poflclicd  in  his  own 

right,  immediately  vefts  in  the  widow  for  life,  in  common  with 

the  heirs,   before  aflignment,  and  does  not  depend  upon  being 

fet 
j%  fiUckt  Com.  130.        X  Caldcr  ft  wife,  fu  B«Ily  S.  C.  Errors  1794* 
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{tc  oiit,4fiy  more  than  die  right  ci^n  beir  depends  upon  the  diSri- 
butioa  of  the  eftate  ;  and  that  the  diftiibudon  only  fevers  the  ri^iit 
which  was  as  compleat  before  as  after.  ^ 

3.  TTie  mode  of  endowing  a  widow,  is  deicnbed  by  the  ftatute. 
'*  s  That  if  the  perfon^  or  pcrfons  that  have  by  bw  a  right  to  in- 
<'  bent  theeftate,  do  not  within  (ixty  days  after  the  death  of  the 
*'  hoiband.  by  three  fjfiicicnt  freeholders  of  the  the  (ame  county, 
**  to  be  appointed  by  the  judge  of  probate,  in  wbofe  difh-iet  the 
"  eflate  lies,  and  fwom  for  that  porpde,  fet  out  and  afcerUin 
"  (uch  right  of  dower,  that  then  fiich  widow  may  make  com- 
*'  pUiint  to  the  judge  of  the  court  of  probate  in  whofe  dtflrid  the 
''  eftate  lies,  which  judge  (hall  order  and  decree,  that  fiich  wo- 
**  man's  dowry  (hall  be  fet  out  and  afceruined  by  three  (iifficient 
"  freeholders  of  the  county,  who  fhall  be  fwom,  faithfully  to 
*^  proceed  and  i&  therein  according  to  their  bed  ikill,  and  the 
'*  faid  dowry  being  afcertained  and  fet  out,  in  either  of  the  mc- 
•»  .  ods  aforeiaid,  and  upon  approbation  thereof  by  faid  judge, 
'•  '..  .  (I'jwer  (hall  remain  fixed  and  certain,  and  all  perlbns  con- 
*'  Ci.  :  -  licrein  fhail  be  concluded  thereby."  ^  A  fubiequent 
{*  •  :  3  v«-ilcd  this  power  in  the  court  of  probate,  who  has  pro- 
bi-'.    :  the  will^  or  the  power  of  granting  admiiuflration  on  the 

4.  A  woman  may  be  debarred  of  her  dower  by  elopement,  or 
wilftil  ablcncc  from  her  hulband,  or  by  acceptinga  proviHon  made 
for  ber  by  her  Lufband,  in  his  will  in  lieu  of  dower.  A  wo- 
man is  not  compellable  to  accept  of  fuch  provifion,  but  may  rcfuic 
it  aiMf  take  her  dower  at  law.  If  fhe  accept  fach  proviEuu,  flic 
is  bound  thereby,  and  her  dower  is  difcharged.  «  But  the  dower 
of  a  widow  is  not  barred  by  lapfeof  time,  it  is  a  cfiarge  upon  her 
hufband's  eftate,  which  no  alienation  of  heirs,  or  creditors  caA 
defeat. 

A  woman  that  has  been  eftated  by  way  of  jointnre,  before  her 
marriage,  is  hy  ftatute  barred  of  dower.  Ihis  is  all  that  our  fta- 
tute law  fays  rcfpcfting  jointures.  We  muft  therefore  have 
.recourfeto  the  common  law,  for  the  explanation  of  a  word  recog- 
nized by  the  ftatute.     ^  A  jointure,  may  be  defined  to  be  an  eftate 

in 

m  Statute!,  4».  *  lbi4.  4^6.  tfCrg«k«r  ▼§.  Fox,  S.  C  lyyo. 

d  2  BiMk,  Com.  XJ7« 
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inlands  for  the  life  of  the  wife,  at  leaft  competent  for  her  livelU 
hood,  to  take  effect  in  profit  or  poflefTion,  prcfently  after  the  death 
of  her  hufband.  The  title  to  the  lands  conve}'ed  aft  a  jointure 
muft  be  valid,  or  it  will  not  bar  dower.  If  a  jointure  be  matlc  :if- 
tcr  marriage,  the  woman  at  the  death  of  the  hufband  may  accept 
it,  or  refufing  it,  may  have  recourfe  to  her  dower  at  law.  The 
word  jointure  originally  fignified>  a  joint  cftate  to  the  Imfband, 
and  wife,  but  extends  alfo  to  an  eftate  limited  to  the  wilV  only. 
A  jointure  therefore  may  be  created  by  any  form  of  convey ;\nce> 
that  fecures  to  the  wife,  the  ufe  or  improvement  of  jautis,  for  her 
life  at  leaft,  and  which  ought  to  be  exprefled,  to  be  in  lieu  of  all 
lier  dower,  and  not  of  any  particular  part  of  it. 

Jointures  originated  in  England  from  the  introdudlion  ofules, 
by  which  one  pcrfon  had  the  ufe  and  another  the  property  and 
pofieffion  of  lands.  As  a  woman  could  not  be  eiidjwed  of  a  ufe^ 
jointures  were  invented,  by  which  lands  were  ionveyed  to  the 
joint  ufe  of  hufband  and  wife,  during  their  lives.  As  ufes  have 
never  been  generally  introduced  into  this  flate,  the  making  of 
jointures  has  not  beconte  a  common  praclice. 

As  to  the  incidents  of  this  fpecies  of  eflatc,  they  are  the  fame 
as  in  tenancy  by  the  curtefy.  *  But  in  addition  to  the  liabiliiy  of 
the  tenant,  to  an  aclion  at  common  law,  for  t\\r  coniinidloii  of 
wafke,  theftatute  has  provided — that  every  widow  nulourd  ol  Unds 
and  houfes,  fhall  maintain  all  fuch  lioufes,  buildings^  fcnc(^,  and  en- 
elofures,  as  (liall  be  afligned,  and  fet  out  to  her  in  dower,  and  iliall 
leave  the  fame  in  good  and  fufficient  repair,  and  on  failure  there- 
of, the  county  court  in  the  county  where  the  cllate  is,  on  appli- 
cation made,  may  deliver  fomuch  of  the  faid  houfes,  and  lands  to 
the  next  heir  of  the  fame,  as  they  fhall  judge  to  be  fufficient,  ouc 
of  the  rents  and  profits  of  the  fame,  to  repair  fuch  defects,  unlefs 
fuch  widows  will  give  fufficient  fecurity  for  leaving  the  fame  in 
good  repair. 


Vol.  I.  L  1  Chip. 
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Chapter    Ninth. 

OF  ESTATES  FOR  YE.^RS. 

y  JLsTATE  for  years,  or  tenant  for  years,  b  where  a  man  his 
the  ufe  and  pofleffion  of  lands,  by  a  contrad  with  the  proprietor 
for  a  cerUin  and  determinate  period.  The  method  of  creating 
filch  eftates,  is  by  leafe,  and  the  parties  are  denominated  leiZbr  and 
leflce.  They  are  a  middle  kind  of  eftatc,  between  an  eftatc  for  life 
and  a  tenancy  at  will.  Let  the  period  be  ever  fo  ihort,  or  long, 
yet  in  contemplation  of  law,  it  is  deemed  an  eftate  for  years,  a 
year  being  the  fhorteft  period  the  law  regards.  Thos  wlierc  a 
perfon  has  a  leale  of  lands  for  three  months,  the  law  refpeds  him 
as  tenant  for  years,  tho  he  can  improve  the  lands  no  longer  than 
the  period  limited  in  the  leafe.  *  So  a  leafe  for  a  thoufand  years,  ts 
colifidered  only  as  an  cftate  for  years,  and  the  leflce  has  only  a 
chattel  intereft,  which  by  the  common  law,  goes  into  the  hands  of 
the  executor  or  adminiflrator  after  his  deceafe.  The  eftate  of 
il^h  lefiee,  is  not  a  freehold,  while  a  perfon  who  has  an  eA&te  for 
life,  is  confidcred  as  a  freeholder,  tho  in  the  ordinary  conrfe 
of  things  it  is  not  poilible  that  fuch  eftate  fliould  fubilft  for  fo  long 
a  period,  as  the  former.  The  reafon  of  this  didindion  will  be 
eadly  comprehended  from  a  concife  view  of  tlie  origin  of  leafes. 

In  the  early  periods  of  the  Englifh  government,  a  leafe  for  year* 
was  of  fmall  account,  and  was  not  permitted  to  extend  beyond 
tlie  term  of  forty  years.  They  were  made  ufe  of  by  the  lords  of 
manors,  for  the  purpofe  of  improving  and  cultivating  the  large 
tra<5ts  of  territory,  which  they  owned.  To  anfwcr  this. purpofe, 
fliort  leafe*  were  as  efFedlual  as  long,  bccaufe  the  parties  might  re- 
new them  as  often  as  they  plcafed.  Thcfe  leafes  for  years,  were 
at  firft  under  the  power  and  controul  of  the  proprietors  of  the 
lands,  and  might  be  defeated  by  a  feigned  recovery  or  conveyance, 
which  rendered  them  for  a  period  ever  fo  long,  a  precarious  and 
uncertain  intereft.  In  the  reign  of  Henry  VII.  it  was  determined 
that  leafes  for  years  (hould  not  be  defeated  by  feigned  recoveries, 
and  untrue  conveyances,  but  that  the  leflce  fliouId  hold  and  recover 
pofleffion  of  the  land.  This  introduced  leafes  for  long  terms, 
and  they  were  ufed  for  the  purpofe  of  borrowing  inoiiey  upon 

tliem 

/  a  Black.  C>m.  14D.    Cc.  Lit.  44. 
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vHesi,  as  well  as  for  many  other  purpoCcs,  different  from  the  ori- 
ginal defign  of  leafes.  When  the  term  for  which  fuch  Icafes  could 
be  made,  was  enlarged,  thcfe  eftates  were  confidered  of  the  fame 
nature  and  fubje^ed  to  tlie  fame  regulations  as  leaAs  for  ihort 
periods.  It  would  Iiave  been  extremely  inconvenient  to  have  a- 
dopted  different  rules  for  long  and  ihort  terms.  They  were  all 
eftates*  for  years,  and  of  courfe  of  the  fame  nature,  and  it  would 
have  been  difficult  to  fix  upon  a  particular  period,  or  number  o^ 
years  that  fhould  divide  between  eftates  for  years,  and  freeholds. 
It  was  therefore  neccflary  to  apply  the  fame  rules  to  all  eftates  for 
a  certain  determinate  number  of  years,  howevei-  different  their 
period  of  continuance  might  be.  Such  eftates  therefore  aiT  deem- 
ed inferior  to  freeholds,  and  are  contemplated  as  chattels  real. 

In  coniequence  of  the  inferiority  of  eftates  for  years,  to  free- 
holds, they  may  be  created  to  commence  in  future,  that  is,  a  leafe 
to  commence  in  three  montlis,  or  by  a  certain  day,  is  gooi  But 
the  conveyance  of  a  freehold  eftatc,  muft  take  inftant  effect,  and  if 
the  eftate  be  to  commence  in  iliture,  it  will  be  void.  This  doctrine 
depends  upon  the  old  common  law  principle,  that  livery  of  feifin, 
or  delivery  of  pofleffion  is  neceflary  to  pa6  a  freehold,  which  muft 
be  done  to  take  inftant  effeft,  and  not  to  operate  in  future.  But 
eftates  for  years,  being  bfs  than  a  freehold,  no  delivery  of  pofltf- 
fion  was  neceflary  to  pafs  them,  and  of  courfe  they  might  be  crea- 
ted to  commence  in  a  future  time  :  hut  where  a  freehold  eftate  in 
remainder,  was  dependent  on  an  eftate  for  years,  livery  of  fei- 
fm  muft  be  made  to  the  tenant  for  years,  to  pafs  the  free- 
hold to  the  remainder  man.  The  tenant  for  years,  on  this  princi- 
ple is  not  faid  to  be  feized  of  land,  he  has  no  property  in  the  foil, 
he  has  nothing  but  a  right  to  ufe  and  improve  for  a  certain  term, 
which  is  called  his  intereft  in  the  term.  Tliis  gives  him  a  right  of 
entry  upon  the  land.  And  tlien  he  becomes  poflefled  of  the  term 
for  years.  The  legal  feifin  remaining  in  the  proprietor  in  fee. 
Hence  the  word  term  not  only  fignifies  the  time  of  the  Icafe,  but 
the  intereft  of  the  leflce. 

By  the  common  law,  the  a«Shial  entry  of  the  leflee  was  deemed 
ncceflary  to  render  the  leafe  compleat  :  but  this  is  unneccflary  by 
4Mir  laws  ;  and  asfoon  as  the  VfTce  has  obtained  a  leafe,  he  therc- 
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by  acquires  the  right  of  entry,  in  cafe  the  USlar  be  in  poilcflion,  or 

bas  thcright  of  cniry. 

Evcnr'  flare  for  years,  by  whatever  worda  created,  muft  have  a 
certain,  a  determinate  period  lo  commence  and  terminate.  There 
mud  therefore  at  the  time  of  making  the  Icafe,  be  fome  time  afcer- 
talned  by  the  exprefs  agreement  of  the  parties,  or  a  reference  to 
fbme  collateral  act  reducible  to  a  certainty,  ^'hich  will  fix  the 
commencement  and  termination  of  the  eftate,  or  it  will  be  void- 
Thu*  a  leafc  to  one  perfon  for  fo  many  years  as  another  (hall  live, 
is  \  old,  for  the  term  is  uncertain,  and  can  never  be  reduced  to  a 
certainty  during  the  time  of  the  leaie  :  but  a  leafe  for  fo  many 
years,  as  a  particular  perfon  fliall  name,  is  good,  becaufe  when  he 
has  named  the  number  of  years,  the  period  is  certain,  and  he  is 
referred  to  by  the  parties,  as  the  collateral  thing  to  alcertain  the 
period.  A  leafe  for  twenty  years,  if  a  particular  perfon  named 
ihall  live  fo  long,  is  good,  becaufe  here  is  a  certain  period  deter- 
mined, beyond  which  the  leafe  cannot  poflibly  extend,  tho  it  may 
ceafe  at  an  earlier  period,  upon  the  death  of  the  perfon  named.  If 
a  leafe  have  a  falfe  or  impolfible  date,  or  no  date,  it  takes  ef[c&. 
from  the  delivery  ;  but  where  the  time  limited  for  its  commence- 
ment is  uncertain,  it  is  void. 

In  refpedt  to  the  incidents  of  this  fpecies  of  eflate,  it  is  clear, 
that  all  leflees  for  years,  as  well  as  proprietors  in  iee,  and  free- 
holders, may  make  leafes  for  years.  A  leliee  for  years  may  aHign 
or  grant  over  the  whole  of  his  intereft  in  a  tcriH,  or  he  may  grant 
It  for  a  lefs  number  of  years  than  he  holds  it,  and  fuch  leafes  are 
called  derivative  leafes  :  and  fuch  derivative  leflee,  is  compellable 
to  pay  rent,  and  perform  covenants  according  to  the  terms  agreed 
in  fuch  grant,  or  aflignmcnt. 

As  to  emblements,  or  the  profits  of  lands  fowed,  or  planted  by 
the  tenant  for  years,  the  general  rule  is,  that  where  the  expiration 
of  the  term  depends  upon  a  certainty,  the  leflee  can  take  no  bene- 
fit after  the  expiration  of  the  leafe,  of  any  labour  Jone  before  that 
time.  If  a  man  has  a  leafe  for  a  year,  commencing  and  expiring 
on  the  firft  day  of  April,  if  he  fow  winter  grain  within  die  year, 
hcfhall  have  no  right  to  reap  it  after  tlic  end  of  his  tcim.     For  it 
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n  the  folly  of  the  leilee  to  few  or  plant  when  his  term  muft  certain- 
ly ceafc  before  he  can  reap.  So  if  the  term  ceafc  by  any  aft  of 
tlie  Icflee,  he  is  not  entitled  to  the  emblements.  But  if  tlie  con- 
tinuance of  the  leafe  be  dependent  on  any  contingence,  and  thit 
bappens  after  the  crop  is  fown,  and  before  it  is  ripe,  the  leflcc^ 
or  his  reprefentatives  flxall  have  the  emblements. 

A  qucftion  has  been  agitated,  whether  the  common  latv  rclpcft- 
ing  emblements,  where  the  termination  of  the  leafe  depends  upon 
a  certainty,  is  obligatory  in  this  ftate.  It  has  been  contended  that 
in  leaics  for  years,  which  have  generally  been  for  (hort  terms  in 
this  ftatc,  that  it  is  the  common  underftanding  of  the  parties,  that 
the  ledee  fliail  have  liberty  to  fow  winter  grain,  and  reap  it  the 
feafon  after  the  expiration  of  the  leafe,  and  that  this  is  a  reafonablc 
conftruftion  in  order  to  enable  the  lellceto  take  the  full  annual  be- 
nefit  of  a  farm.  In  making  a  leafe,  it  is  eafy  for  the  parties  to 
make  provifion  in  this  rcfped,  by  which  the  leffee  may  remove  all 
doubts,  and  be  fccured  in  every  right  intended  to  be  conveyed  to 
him.  But  to  admit  fuch  a  conilrucliou  rcfpeOing  leafes  for  yelrs 
as  has  been  infifted  on,  would  be  productive  of  the  mod  danger- 
ous coniequences.  It  fub verts  an  ancient  and  long  eftablifhed  max- 
im of  the  common  law,  it  deftroys  the  cxprefs  agreement  of  the 
parties,  and  admits  of  a  conftrudion  of  a  leafe,  repugnant  to  the 
words  of  it.  It  render  all  contracts  of  this  nature  perfectly  un- 
certain, bccaufe  by  this  conftruftion,  it  cannot  be  determined  how 
much  the  Icflee  for  years,  may  fow  the  laft  year  of  his  leafe,  it 
may  therefore  be  in  his  power  to  take  the  ufe  of  the  land  for  the 
year  after  the  expiration  of  the  leafe.  To  admit  a  conftruction  of 
law  fubverlive  of  the  principles  of  contrads,  is  beyond  the  power 
of  any  court.  As  the  common  law  rcfpefting  emblements,  is 
founded  in  reafon,  and  correfpondent  to  the  fundamental  rules  of 
contrads,  it  mud  be  deemed  obligatory  in  this  ftate. 

Tenant  for  years,  is  not  not  by  the  common  law  impeachable  for 
wafte.  He  has  therefore  all  the  power  to  do  wafteupon  land, 
as  a  proprietor  in  fee,  unlefs  fpecially  reftricled  by  fome  clauic  in 
the  leafe.  It  is  ufual  to  reftricl  the  tenant,  to  ufe  and  improve 
the  prcmifes  according  to  the  rules  of  good  huibandry .     This  may 
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be  confidcred  merely  as  a  prnhibkion  to  cominit  waftc,  and  leave* 
the  tenant  all  the  power  given  to  tenants  in  dower. 


Chapter    Tenth. 
OF  ESTATES  AT  WILL,  AND  BY  SUFFERANCE. 


L^Es 


^STATES  at  will,  arc  where  the  tenant  has  the  ufe  and 
improvement  of  the  lands^  during  the  will  of  the  kflbr.  When  the 
tenant  has  obtained  the  poflcffioii  of  the  lands,  he  acquires  an  un- 
certain and  dcfeafible  eftate,  and  is  liable  to  be  turned  out  of  pof- 
ieliion  Whenever  die  proprietor  pleafcs.  The  tenant  has  the  fame 
power  to  determine  the  eftate,  as  the  proprietor,  the  eftate  be- 
ing dependent  on  the  will  of  Icffor  and  Icflee.  The  tenant  fliall 
not  be  prejudiced  by  any  fudden  determination  of  the  eflate  by  the 
Jeflbr.  For  if  the  tenant  fows,  and  the  leflbr  before  the  corn  is 
ripe,  or  before  it  is  reaped,  determines  the  eftate  and  puts  him 
out,  yet  the  lellce  fliall  have  the  emblements,  and  liberty  to  enter 
upon  the  land,  to  cut  and  carry  them  away.  This  is  allowed  on 
account  of  the  uncertainty  of  the  tftate,  for  the  tenant  could  not 
podibly  foreknow  when  the  landlord  would  decennine  the  eflate. 
As  he  could  not  guard  againft  fuch  an -event,  he  fliall  not  be  preju- 
diced by  it,  but  fliall  have  the  profits  of  the  crop.  Upon  the  fame 
principles,  the-tenant  after  the  determination  of  the  eflate,  by 
the  will  of  the  Icflbr,  fliall  have  liberty  of  ingrefs  and  egrefs  to 
fetch  away  his  goods.  But  where  the  tenant  by  his  own  will 
determines  the  eftate,  he  forfeits  the  emblements. 

An  eftate  at  will  may  be  determined  by  the  exprefs  declaration 
of  the  leflbr,  of -which  he  muftgive  notice  to  the  leflee,  or  by  en- 
tering upon  and  taking  poflefllon  of  the  land,  or  by  giving  a  deed 
or  leafc  for  years,  to  commence  immediately,  or  by  the  defcrtion 
of  the  tenant,  his  makhig  an  afllgnmcnt  of  the  eftate  to  another, 
or  by  his  committing  waftc.  And  laft  of  all  the  death  of  cither  par- 
ty, is  a  determination  of  the  eftate. 

II.    ^Eftates  at  fufterance  arc,  where  the  tenant  gains pofleflion 

of  lands,  by  a  legal  title,  aud  then  continues  his  pofleflion  after  his 
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kgal  titic  has  expired  Mrithouc  any  title.  Thus  nvhcre  a  man  has 
a  leafe  for  yeai-s,  or  is  tenant  at  will,  and  holds  poileflion  of  the 
lands  after  the  determination  of  the  ellate,  without  any  licence 
from  the  owner,  or  any  contra<ft  made  with  him,  he  is  called  a 
tenant  at  fufrerance.  By  the  common  law  of  England^  fuch  an 
eflatc  may  be  dcftroyed  by  the  entry  of  the  owner,  and  without 
fuch  entry  he  cannot  maintain  trelpafs  againft  the  tenant  at  fuifer- 
ance,  as  he  might  againft  a  ftrangcr  ;  for  his  title  having  oikc 
been  lawful,  he  fhall  never  be  called  a  trefpafler  till  the  owner  by 
Ibme  public  ac^  Ihull  declare  his  polic3[i3ii  to  be  wrongful.  But  in 
this  date,  who  ever  holds  lands  after  the  determination  of  bis 
eilata^  is  confidercd  as  a  trefpailer,  and  as  fuch  may  be  fued  and 
removed  out  of  pofleflion  without  any  pjrevious  entry  by  the  owner- 


Es 


Chapter     Eleventh. 
OF  ESTATES  UPON  CONDITION. 


^STATES  upon  condition,  are  more  properly  qualificatrons  of 
other  eftates,  than  a  diftinot  fpccies,  as  they  may  be  Lad  in  fcvcral 
kinds  of  eftate  already  dclcribed. 

i  An  -eftate  upon  condition  may  be  defined  to  be  where  in  the 
grant  of  the  eftate  of  whatever  kind,  there  isexpreflcd,  or  aimex- 
ed  (omc  condition  or  qualification,  by  wliich  the  eftate  fliall 
commence,  be  enlarged  or  defeated,  upon  the  performance,  or 
breach  of  (uch  condition  or  qualification.  Thefe  conditions  may  be 
either  precedent  or  fubfequent.  Conditions  precedent,  are  fiich 
as  muft  be  fulfilled  and  complied  with  before  the  eftate  can  vcft  or 
be  enlarged.  For  inftance,  if  an  eftate  be  given  to  a  perfori  upon 
condition  that  he  marry  a  certain  woman,  the  condition  is  prece- 
dent and  muft  be  performed,  before  the  eftate  can  veft.  Conditions 
fubfequcnt,  are  fuch  by  the  failure,  or  non-performance  of  which 
an  eftate  already  vefted  may  be  defeated.  Thus  if  one  grant  an 
eftate  to  another  upon  condition,  that  he  pay  an  hundred  pounds 
in  one  year,  the  eftate  is  dependent  upon  the  fubfequent  condiiion 
of  P'lying  fuch  fum  of  money,  and  on  failure  of  performing  il  ?  .on- 
dition,  the  eftate  will  be  defeated.     So  if  an  eftate  be  granted  to 
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a  widow  during  her ^ widowhood^  if  flie  marries,  the  cftate  is  de- 
feated. 

But  a  material  diftintflion  is  made  between  a  condition  in  d<:eJ, 
and  a  liviiiatton.  When  an  eftate  by  the  words  that  create  it,  is 
fo  limited,  that  it  cannot  endure  beyond  the  time  when  the  contin- 
gency happens,  on  whith  it  is  to  fuil,  this  is  called  a  limitation. 
Thus  where  lands  are  granted  to  a  perfon  fo  long  as  he  holds  a 
certain  oftice,  or  while  he  remains  unmarried,  or  until  the  rents 
amount  to  a  fpecific  fum,  thefe  are  all  limitations,  and  as  foon  as  the 
contingencies  liappen,  the  feveral  conditional  eftates  cealc,  and  the 
fubfequent  eftate  which  depended  on  fuch  determination,  -become 
immediately  vefted  without  any|ad  to  be  done  by  him  who  is  next 
in  ejcpedancy. 

But  when  an  eftate  is,  ftriftly  fpeakiog  npon  a  condition  ia 
deed,  as  where  it  is  granted  upon  condition  to  be  void  upon  pay- 
ment of  a  certain  fum  of  money,  or  on  failure  of  paying  a  certain 
rent,  or  fo,  that  the  grantee  continues  unmarried,  or  provided  he 
goes  to  York,  the  law  permits  it  to  endure  beyond  the  ^time  when 
fuch  contingency  happen,  unlcfs  the  grantor,  or  his  heirs,  or  his 
aftigns  take  advantage  of  the  breach  of  the  condition,  and  make 
either  an  entry  or  claim  in  order  to  avoid  the  eftate.  Thus,  if  a 
leafe  be  made  on  conditon  to  be  void,  if  rent  be  in  arrear  for  a 
certain  time,  and  that  the  leflbr  may  re-enter :  yet  if  the  rent 
be  in  arrear,  if  the  leflbr  do  not  re-enter,  and  the  leflce  after- 
wards pays  up  the  rent,  and  the  leflbr  accepts  it,  the  leafe  remains 
valid.  Conditions  can  only  be  referved  to  the  feoffor,  donor,  or 
leflbr,  and  thci;  heirs,  and  not  to  a  ft  ranger.  Therefore  when 
the  words  creating  an  eftate,  ftridly  import  a  condition,  yetif  ort 
a  breach  of  the  condition,  the  eftate  be  limited  over  to  a  third 
perfon,  the  law  conftrues  it  into  a  limitation,  and  not  a  condition  : 
bccaufeitis  not  in  the  power  of  the  perfon,  to  whom  it  is  limited,  to 
avoid  the  condiiional  eftate  by  entry,  and  it  would  be  in  the  pow- 
er of  the  ptrfons  who  have  no  intereft  in  the  eftate,  to  prefcrve  or 
dcftroy  it.  So  if  a  man  devifes  eftate  to  Ills  heir  at  law,  on  condi- 
tion Jiat  he  pays  a  fum  of  money,  and  on  failure,  devifes  it  over 
to  another ;  if  the  heir  refufcs  to  pay  the  money,  it  iliallbe  confider- 

ed  as  a  limitation,  and  the  eftate  fliall  vcft  in  the  other  perfon  to 
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whom  It  was  devifcd  without  entry,  becaufc  no  pcrfonbut  the  heir, 
can  hj  law  make  the  entry. 

In  all  inftances  of  limitations,  or  conditions  fubfequcnt,  folong 
as  the  conditions  remain  unbroken,  the  grantee  has  an  cftate  of 
freehold,  or  for  years,  according  to  the  nature  of  the  eftate  that 
was  granted:  for  while  the  grantee  preferves  the  conditions  on. 
which  he  holds  the  eftate  inviolate,  the  law  contemplates  him  as 
holding  an  abfolute  eftate. 

Thefe  conditions,  if  they  be  impoflible  at  the  time  when  they  ar« 
made,  or  become  fo  afterwards  by  the  a<ft  of  God,  or  by  the  adb  of 
tlie  grantor  himfelf,  or  if  they  are  againftkiw,  or  inconfiftent  with^ 
or  contradiftory  to  the  nature  of  the  eftate,  they  are  void.  If  fuch 
conditions  arc  precedent,  and  neceffary  to  be  performed  before  the 
eftate  can  veft,  the  grant  is  void  :  but  if  die  conditions  be  fabfcquent 
the  cftate  inftantly  vcfts  in  the  grantee,  as  tho  no  condition  had 
been  annexed  :  For  the  cftate  having  once  vefted  by  the  grant,  it 
can  never  afterwards  be  defeated  by  a  condition,  either  impoflible, 
illegal  or  repugnant. 

There  are  but  few  inftances  of  conditional  eftates,  excepting 
where  lands  are  conveyed  as  pledges,  1%  fecure  fome  debt  or  duty  : 
thele  are  living  pledges,  and  dead  pledges,  or  mortgages. 

1 .  *  A  living  pledge,  is  where  a  man  borrows  money  of  ano- 
ther, and  grants  him  an  eftate  to  hold,  till  the  rents  and  profits 
repay  the  fum  borrowed.  The  cftate  is  conditioned  to  be  void,  as 
loon  as  the  fum  borrowed  fliall  be  raifed.  The  land  or  pledge  is 
faid  to  be  living,  bccaufe  it  fubfifts  and  furvives  the  debt,  and  on 
difcharge  of  it,  immediately  refults  back  to  the  borrower.  This 
mode  of  pledging  eftates,  is  rarely  ufed,  while  mortgages  are  very 
common. 

2.  /  A  dead  pledge,  or  mortgage,  is  where  a  perfon  to  fecure 
a  debt  which  he  owes,  or  money  which  he  has  borrowed,  makes 
to  his  creditor  an  abfolute  conveyance  of  lands,  and  annexes  a  con^ 
dition,  tliat  on  paying  the  fum  due,  wiihin  a  limited  time,  the  deed 
/hall  be  void,  but  on  failure  to  be  abfolute.  The  perfon  executing 
fach  conditional  deed,  is  called  mortgagor,  and  the  perfon  rcceiv- 
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ing  it,  mortgagee.  The  mortgagee  immediately  becomes  vefteJ 
with  the  legal  title  to  the  eftate,  defbaOble  upon  performing  the 
condition,  by  the  payment  of  the  money  due.  He  may  go  into 
poflcflion  of  the  lands,  unleft  retrained  by  fome  fpecial  a- 
greenicnt  ;  but  is  liable  to  be  difpoffefTed  upon  the  payment  of 
the  mortgaged  money  at  the  day  limited,  but  the  ufual  pradice 
IS  to  fufFer  the  mortgagor  to  continue  in  pofleflion  till  the  lime  of 
pajment  be  elapfed.  If  the  money  be  not  paid  by  the  limited  time 
ttie  mortgagee  becomes  vedcd  with  an  eftate  abfolute  and  indefea- 
fibl«  at  law.  But  here  equity  interpofes,  and  fccures  to  the  mort- 
gagor a  right  to  redeem  the  lands  pledged  upon  payment  of 
what  is  juftly  due.  This  fubject  however,  more  properly  belongs  to 
that  branch  of  cwr  enquiries,  where  we  treat  of  the  powers  of  courts 
of  equity.  It  is  fufficient  for  ns  in  this  place  to  confider  mortga- 
ges as  far  as  they  are  regulated  by  law. — In  treating  upon  equity, 
we  fhall  rcfume  this  fubjedl,  and  handle  it  with  a  minutcnefs  cor- 
refpondem  to  its  importance. 


Chapter  "   Twelfth, 

®F  ESTATES    IN    POSSESSION,    REMAINDER,  AND  R^ 
VERSION. 

JLSTATES  are  faid  to  be  either  in  pofledion,  or  expeftancy. — 
The  former  arc  thofc  about  which  our  enquiries  have  been  prin- 
cipally concerned  :  for  when  we  were  contemplating  eftates,  it 
was  neccflary  to  direft  our  attention  to  thofe  which  in  fa^  exifted, 
and  not  to  thofc  which  are  to  exift  in  future.  Nothing  therefore 
can  be  particularly  obierved  upon  fuch  tftates.  This  chapter  will 
comprehend  eftates  in  expectancy,  that  will  exift  in  future  :  which 
are  of  two  kinds,  the  one  called  a  remainder,  and  the  other  a  re- 
verfion.  This  brings  us  to  that  part  of  our  difquifittons  that  relate 
to  the  time  of  the  enjoyment  of  eftates*. 

The  laws  refpci^ing  eftates  in  expectancy,  being*  very  abftrufc 
and  intricate,  and  fiich  kuid  of  eftates  not  being  very  common  in 
»ki«  ftate,  itwill  be  unncccfiary  to  enter  into  a  minute  difcuflion  of 

the 
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the  fobjcft  :  but  as  this  branch  of  our  jurifprudencc,  is  ncccflary  to 
be  known,  I  fhall  extrad  a  concifc  view  of  it,  from  the  commenta- 
ries of  judge  Blackflonc.  » 

I.  OT  An  eftate  in  remakider  is  defined  to  be  an  eftate  limited,  to 
commence  and  take  efFedb  after  another  particular  eftate  is  ended, 
anddetemiiRed.  Thus,  a  proprietor  in  fee  conveys  Jandsto  one 
perfon  for  twenty  years,  and  after  that  term  expires,  to  another  and 
bis  heirs  forever,  or  to  one  perfon  during  life,  and  then  to  his  heirs 
forever.  Here  the  firft  perfons  to  whom  thefe  lands  are  given 
are  tenants  for  years,  or  for  life,  and  tlie  remainder  b  to  tlic  oth- 
er perfons,  or  their  heirs  in  fee. 

A  perfon  may  limit  a  hundred  remainders,  er  as  many  as  lie 
pleafes  upon  the  fame  eftate,  but  they  muft  be  to  perfons  that  arc 
in  life,  or  to  the  immediate  heirs  of  liich  as  are  in  life,  fo  as  to  a- 
void  a  perpetuity,  which  the  law  will  not  warrant.  No  remain- 
der can  be  limited  after  the  grant  of  an  eftate  in  fee-funple,  for 
this  comprehends  the  whole  of  the  eftate. 

It  is  a  general  rule  refpeding  thefe  eftates,  that  there  muft  be 
lopie  particular  eftate  for  life,  or  for  years,  precedent  to  the  eftate 
in  remainder,  in  order  to  fupport  it,  and  that  any  thing  which  de- 
feats the  precedent  eftate,  created  to  fupport  the  remainder,  will 
defeat  tlie  remainder. 

Another  general  rule  is,  that  the  eftate  in  remainder  muft  pals 
out  of  the  grantor,  at  the  fame  time  that  the  particular  prece- 
dent eftate  is  created.  Thus  an  eftate  granted  to  one  for  life, 
and  then  to  another,  and  his  heirs  forever,  the  eftate  in  the  re- 
mainder, pailes  out  of  the  grantor  at  the  fame  time  the  eftate 
for  life  is  created,  and  vefts  prefently  in  the  remainder-man  ;  tho 
to  be  poflirfledand  improved  in  future,  and  the  remainder-man,  maj 
tramfer  fuch  eftate  in  remainder. 

A  third  nde  refpcding  eftates  in  remainder  is,  that  they  muft 

vcft  in  the  remainder-man  during  the  particular  precedent  eftate, 

or  at  the  inftant  it  determines.     Tlivis,  if  an  eftate  be  granted  to 

#nc  perfon  lor  life,  and  then  to  the  eldcft  fou  of  another  in  fee, 

M  m  2  if 
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if  the  tenant  for  life  <lic,  before  the  other  perfon  has  a  fan  bom, 
tl'«e  remaioder  is  gone,  and  tho  lie  afterwards  baveafon,  he  can- 
not take  by  the  grant,  for  the  particular  edate,  that  fop  ported  the 
remainder,  liaving  cealeJ  before  his  birth,  die  remainder  fails  to 
the  ground,  and  the  edate  reverts  to  the  grantor,  or  his  Leirs. 

On  thefe  rules,  it  is  faid,  that  die  dodrine  of  contingent  remain- 
ders depends.  Remainders  are  either  veiled,  or  contingent.  Veil- 
ed remainders,  or  remainders  executed,  arc  where  a  precedent  in- 
tereft  inrniediately  vcfts,  tho  to  be  enjoyed  in  future,  being  fixed 
with  certainty,  to  a  determinate  perfon,  after  the  particular  eftatc 
is  ended.  Thus  if  one  perfon  be  tenant  for  lUe,  remainder  toa- 
notber  in  fee,  the  laft  man  has  a  vefted  remainder.  Contingent,  or 
executory  remainders  pafs  no  prefent  intereft,  and  are  where  the 
eftatc  in  remainder  is  limited  to  commence,  and  veft  either  in  a  dubi- 
ous or  uncertain  perfon  or  upon  a  dubious,  and  uncertain  event^ 
whereby  the  precedent  eftate  may  happen  to  be  determined,  and 
the  remainder  be  wholly  defeated,  and  never  take  efFeA.  Thus 
where  a  perfon  is  tenant  for  life,  with  remainder  to  the  elded  fon 
of  another  perfon,  then  unborn,  this  remainder  is  contingent,  for 
it  is  uncertain  whether  fuch  perfon  will  ever  be  bom  ;  but  when- 
ever fuch  fon  is  bom,  the  remainder  inftanily  vefts,  and  is  no 
longer  a  contingent,  but  a  vefted  remainder :  tho  if  fuch  fon 
ihould  not  be  born,  till  after  the  particular  eftate  is  determined, 
the  remainder  would  be  defeated.  Thefe  remainders  rouft  be 
limited  to  fome  perfons  that  may  by  poftibility  be  in  exiftencc 
before  the  particular  eftate  ends  ;  for  where  the  poflibility  is  ve- 
ry remote,  depending  upon  two,  or  more  contingencies,  the  re- 
mainder is  void. 

A  remainder  is  alfo  faid  to  be  contingent,  where  the  perfon  is 
fix^d,  but  the  event  on  which  he  is  to  take,  is  uncertain.  Thus 
where  an  eftate  is  granted  to  one  for  life,  and  another  in  fre,  in 
cafe  he  furvivcs,  the  remainder  depends  on  the  furvivorfliip,  and 
that  failing,  the  remainder  is  gone. 

Contingent  remainders  of  either  kind,  if  they  amount  to  a  free- 
hold eftate,  cannot  be  limited  upon  any  particular  eftate  lefs  than  a 
freehold,  for  unlcfs  the  freehold  pafltfs  out  of  the  grantor,  when 

the  remainder  is  created,  fuch  freehold  remainder  is  void.     The 

lemain^r 
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f^mainder  cannot  pafs  without  vetting  fomewhcre,  it  muft  veft  in 
the  partiailar  tenant,  or  it  can  vcft  no  where,  unlcfs  fuch  tenant 
have  an  cftate  of  a  freehold  nature,  it  cannot  vcft  in  him,  and  if  it 
docs  not,  a  freehold  cannot  be  created. 

But  a  fpecics  of  eftates,  fimilar  to  thefe,  may  be  created  by  will 
without  attending  to  thcfe  rules ^  by  reafon  of  the  more  liberal 
conttrudion  that  is  given  to  wills.  Such  eftates,  fo  created  by 
will,  are  denominated  executory  devifes.  An  executory  devife 
is  defined  to  be  adifpofition  of  lands  by  will,  where  noettatevefts 
at  the  death  of  the  teftator,  hut  is  to  commence  on  fomc  future  con- 
tingency. There  is  no  necclfity  of  any  particular  precedent  eftatc 
to  fupport  an  executory  devife.  As  where  a  man  devifes  lands 
to  a  fingle  wonan,  and  her  heirs,  to  take  on  the  day  of  her  marriage, 
if  the  woman  be  unmarried  at  the  time  of  the  dcceafc  of  the  tefta- 
tor,  the  ettate  dcfcends  to  his  lawful  heirs  in  fee,  and  fo  continues 
till  the  woman  be  married,  and  tlien  it  veils  in  her.  This  limita- 
tion of  the  eftate,  would  be  void  in  a  deed,  but  h  good  in  a  will, 
becaiife,  by  a  devife  a  freehold  cftate  can  pifs  wiUiout  delivery  of 
pofleilion,  and  may  commence  in  future. 

An  executory  devife  of  an  eftate  in  fce-(implc,  or  other  Icfs  ef- 
tate may  be  limited  after  ai?  eftate  in  fee.  A  man  may  dcvif^  his 
whole  eftate  in  fee,  and  then  limit  a  remainder,  to  take  effect  on 
a  future  contingency.  Thus  if  a  man  dcvlfcs  his  eftate  to  one  and 
liis  heirs,  and  if  he  dies  before  a  certain  age,  then  to  another  and 
bis  heirs,  this  remainder  is  good,  by  way  of  executory  devife,  but 
would  be  void  in  a  deed.  But  the  contingencies,  muft  be  fucli  as 
will  happen  in  a  reafonable  time,  and  not  amount  to  a  perpetuity. 

By  an  executory  devife,  a  term  for  years  may  be  give  u  to  on,c 
man  during  life,  and  a  remainder,  be  limited  over  to  another, 
which  cannot  be  done  by  deed,  for  a  life  eftate  being  deemed  lar- 
ger than  any  eftate  for  years,  a  deed  of  a  life  eftate  is  fuppcfed 
to  comprehend  the  whole  term,  but  in  confequence  of  the  liberal 
conftru6tion  that  is  given  to  wills,  a  man  may  in  cafes  of  long 
terms,  devife  an  eftate  for  life  and  limit  a  remainder.  The  Devi- 
for  in  fuch  cafes  may  limit  as  many  remainders  as  he  picafts, 
but  the  perfons  muft  all  be  in  efte  during  the  life  of  the  firft  dcvifee, 

for  then  tlie  candles  are  all  lighted^  and  are  confmiilng  together, 

and 
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and  the  ultimate  retnainder  is  in  nality  only  to  that  remainder- 
xnan,  who  happens  to  fiirvive  the  reft,  or  fuch  remainder  muft  be  lim- 
ited td  take  efFeft  upon  fuch  contingency  only,  as  muft  happcir,  if 
at  all  during  the  life  of  the  firlldcvifee. 

II.  Eftates  in  reVerfion,  refult  from  the  operation  of  law,  and 
are  defined  to  be  the  refidue  of  the  eftate  left  in  the  grantor,  to 
commence  in  poflcflion,  after  the  determination  of  fome  particular 
eftate  granted  out  by  him.  Thus  when  a  man  grants  an  eftate  for 
life,  for  years,  or  at  will,  the  reverfion  continues  in  the  grantor, 
and  inftantly  takes  eiFe«S  upon  tlic  expiration  of  fiich  cftates  fo 
granted*  For  it  is  an  eftabliflied  dodrine  of  law,  that  the  fee- 
(imple  of  all  lands  muft  abide  fomewhere,  and  if  he  who  has  th« 
whole  carves  out  a  fmaller  eftate,  whatever  is  not  granted,  remains 
in  him.  Eftates  in  fee-tail,  on  failure  of  perfons  to  whom  they 
arc  limited,  revert  to  the  donor.  Eftates  in  reverfion,  as  well  as 
remainder,  are  transferable. 

It  is  a  general  rule  of  law,  that  whenever  a  greater  and  Icfs  ef- 
tate meet,  and  unite  in  the  fame  perfon,  without  any  intermediate 
eftate,  the  lefs  is  immediately  annihilated,  and  merged  or  funk  in 
the  greater.  Thus,  if  there  be  tenant  for  years,  and  the  reverfion 
in  fee-fimp!e  defccnds  to,  or  is  purchafed  by  him,  the  term  of 
years  is  merged  in  the  inheritance,  and  fliall  exift  no  more.  But 
where  the  perfon  holds  the  eftates  by  different  righus,  they  fliall 
continue  diftindi  and  fliall  not  merge.  Thus  if  a  perfon  has  a  free- 
hold in  his  own  right,  and  a  term  for  years,  in  another's  right, 
no  merger  of  thefe  eftates  can  tak»:  place.  But  eftates  in  tail,  ar« 
an  exception  to  this  rule ;  for  if  a  perfon,  who  may  be  called  the 
firft  donee  in  tail,  fliould  purcliafethe  reverfion  in  fee,  of  the  do- 
nor, yet  the  eftate  tail  fliall  not  merge  ;  becaufe  by  the  ftatute  it 
was  intended,  that  the  firft  donee  fliould  xlo  no  aft,  by  which  it 
fliould  be  in  his  power  to  defeat  the  eftate-tail. 
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Chapter   Thirteenth. 

OF    ESTATES    IN  SEVERALTY,  JOINT- TENANCY,  CO-. 
PARCENARY,  AND  COMMON. 

X  HIS  chapter  confidcrs  the  number  and  connexion  of  the  own- 
ers of  eftates. 

I.  Eftates  in  fcveralty,  are  where  one  perfon  is  the  folc  owner, 
without  any  connexion  with  any  other  perfon.  This  is  the  mod 
common  kind  of  eftates,  and  it  is  this  we  mean,  when  we  fpeak 
of  eftates  in  generaL  When  we  intend  any  other  kind,  it  is  par- 
ticularly mentioned  by  way  of  diftin<^ion.  Nothing  further  need 
he  obfcrved  on  tliis  head.  V/e  proceed  to  a  confiderailon  of  ihc 
other  fpecies  of  eftates. 

II.  «  An  eftate  in  joint-tenancy,  is  where  lands  are  granted  to 
two  or  more  perfons  to  hold  in  fee  fmiple,  fee-iail^  for  life,  for 
years,  or  at  will.  The  creation  of  this  eftate  depends  upon  the 
exprefiions  in  the  deed,  or  devlfe,  by  which  the  tenants  hold, 
for  it  refults  from  the  acts  of  the  parties,  and  not  from  the  opera- 
tion of  law.  Thus  an  eftate  given  to  a  number  of  perfons,  with- 
out any  rcftriftive,  exclufivc,  or  explanatory  words,  will  be  con- 
ftrucd  a  joint- tenancy  ;  for  every  part  of  the  grant  can  take  effeift 
only  by  confidcring  the  eftate  equal  in  all,  and  the  union  of  their 
names,  gives  them  a  union  in  every  refpeft. 

The  proprieiks  of  this  eftate  arife  from  its  unity,  for  it  iseflential 

that  joint- tenants  have  unity  of  intercft,  of    title,  of  time,    and 

of   poilHfion.       The    unity    of    intercft    extends   to    the   fime 

period  of  lime,  for  its  duration,  and  the  fame  quantity  of  intercft 

and  a  difference  in  either  is  inconfiftent  with  a  joint  eftate.     The 

unity  of  title,  confifts  in  the  eftate  being  created  by  and  derived 

from  one  and  the  fame  conveyance.     The  unity  of  time  confifts  in 

the  eftates  being  created  and  vefted  in  all  at  the  fame  period  ;  and 

the  unity  of  poffeffion,  makes  it  neccflary  that  all  fliould  poflefs  at 

the  fame  time  ;  for  they  have  not  a  divided  pofteftion,  one  havii^g 

ihepofttftion  of  one  part,  and  another  of  a  diHercnt  part,  but  each 

has  the  entire  poftefllon  of  every  parcel  as  well  as  of  the  whole, 

und  they  are   faid  to  be   feized    *  by  the    half  or  moietv,  and  by 
toe    whole.  .  ^  / 
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The  Inctdefits  to  joint  cftatcs  are,  that  the  aft  of  each  tenant,  in 
"toany  cafes  is  confidered  as  the  aft  of  the  whole.  A  verbal  lealc, 
by  one,  rclerving  rent  to  hiinfelf,  fliall  enure  to  the  benefit  of  all. 
The  furrender  of  a  leafe  to  one,  that  was  given  by  all,  fhall  enure 
to  the  benefit  of  all.  Dclivei-y  of  poflelllon  to  one,  or  an  entry  or 
re-entry  by  one,  has  the  fame  operation,  the  podelTion  of  one,  is 
the  poflcflion  of  al),  fo  as  to  prevent  either  from  gaining  a  title  by 
the  pofiefllon  of  fifteen  years.  So  if  cither  of  the  joint -tenants 
come  within  the  defcriptions  of  the  faving  claufe  ofihe  ftatute, 
refiJcftingthe  pofledjou  of  lands,  !»e  faves  the  eftate  for  all.  They 
cannot  fue  or  be  fued  without  joining  or  being  joined  in  thefuit, 
in  all  actions  that  relate  to  the  joint  eftate.  One  joint-tenant, 
cannot  maintain  an  aftion  of  trefpafs  againft  another,  in  refpeft  of 
the  land,  for  each  has  an  equal  right  to  enter  upon  any  part  of  it. 
But  one  joint- tenant,  has  not  the  power  by  himfelf,  to  do  any  aft 
which  ma  J  defeat  the  eftate  of  the  other,  as  to  leafe  the  land,  fo  as 
to  prevent  the  other  from  pollelfing  and  improving.  If  one  joint- 
tenant  commit  waftc  which  tends  to  the  deftruftion  of  the  inheri-  * 
tTincc,  no  aftion  lies  at  common  law.  No  aftion  of  account  lies 
at  comraon  law  in  favour  of  one  joint-tenant,  againft  another,  unlefs 
be  had  couftiiuted  him  his  bailiff  and  receiver.  P  But  now  by 
ftatute,  an  action  of  account  lies  in  favour  of  one  joint-tenant,  his 
executors  or  ad;r.ir.illrators,  againft  another,  and  his  executors  and 
adminiliratorK,  as  baili:fs  and  receivers,  to  render  their  reafonablc 
account,  for  the  ufe  and  profits  of  the  joint  eftate,  that  have  been 
taken,   mere  than  their  proportion. 

In  England  on  the  death  of  either  of  the  joint-tenants,  his 
right  remains,  and  goes  to  the  furviving  tenants.  But  in  this 
ftatc  wc  have  never  adopted  this  odious  and  unjuft  doftrinc  of 
furvivorfhip,  but  on  the  deceafc  of  one  of  the  joint- tenants,  his 
iliarc  defcends  to  his  lieirs. 

Thefe  eftates  may  be   fevered,  or  deftroyed  by   the  aft  of  the 

parties  in  making  a   voluntary  partition   of   the   land.     By   the 

common  law  one  joint-tenant  cannot  compel  his  fellows  to  make 

partition,  q  but  by  ftatute  partition  can  be  enforced  by  an  aftion, 

•r  writ  of  partition  where  the  partners  cannot  agree  amo«g  tliem- 

fclves  ' 
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itfvct.    The^deftthor  ttltefiation  of  one  of  the  tenants  fever  th* 
joint-eftate^  and  reduce  it  to  a  tenancy  in  common. 

lU.  r  Ab  eftate  in  coparcenary  is  where  lands  of  Inheritance 
4efcend  from  the  anceftor^  to  two,  or  more  females  bis  daiig!iters, 
MerSy  aontSy  coufins,  or  their  reprefentatives  in  eqaal  ibares, 
chore  being  no  male  heirs  :  an  fuch  cafes  they  are  called  co-parce« 
ners,  or  for  brevity's  fake  parceners.  This  fpecies  of  ellate  fecms 
to  have  been  introduced  into  England  on  this  account.  The  gen- 
eral law  there  is,  that  if  there  be  fons,  the  eldetl  (hail  inherit  the 
whole  lands  :  but  if  there  be  daughters  diey  fliall  inherit  equally, 
and  to  diftinguifli  this  fpecies  of  eflates  they  have  called  female 
heirs,  parceners.  But  in  this  ftate  we  have  not  in  reality  any 
occafion  to  make  this  diftindion,  for  by  our  laws  all  male,  and 
fsmaie  heirs  in  the  fame  degree  inherit  alike,  and  if  there  be  male 
and  female  or  female  heirs  only,  the  (latute  law  has  provided  for 
the  diftribution  of  the  eftate  by  the  order  of  the  court  of  probate. 
In  all  cafes  where  lands  defcend  to  a  number  of  heirs,  fuch  heirs 
may  be  confidered  as  joint  tenants,  or  tenants  in  common  till  the 
diftribution,  of  the  eflate  takes  place,  and  in  cafe  of  a  number  of 
ftmale  heirs,  if  they  do  not  proceed  to  a  diftribution,  purfuant  to 
dbe  ftatute,  they  may  be  called  parceners,  but  have  the  lame 
eflential  relation  to  each  other  as  joint- tenants  ;  there  being  only 
a  nominal  diftin^lion,  as  they  inherit  the  eftate,  and  it  may  veft  in 
them  at  difi*erent  periods,  but  cannot  be  done  in  joint-eftates. 

Parceners  have  the  fame  unity  of  intereft,  title,  and  poflHIion  as 
joint-tenants.  They  muft  fue  and  be  fued  jointly  in  all  mat- 
ters receding  their  own  lands  ;  and  the  entry  and  poflefTion 
of  one,  enures  to  the  beneEt  o(  all,  in  the  fame  manner  as 
in  the  cafe  of  joint-tenants.  They  cannot  maintain  anions  of 
trefpais  or  wafte  againft  each  other.  In  England  the  doflrine  of 
forvivorihip  is  not  admitted,  becaufe  they  are  not  confidered  as 
pofieflfcd  of  an  entirety,  but  a  diftind  moiety  of  the  eftate.  At  the 
common  law,  account  will  not  lie  in  favor  of  one  parcener  againft 
another,  but  by  ourflatutelaw  this  adion-lies  in  favor  of  one  par- 
cener, her  executors  and  adminifirators  againft  another  parcener, 
and  her  executors  and  adminifbrators,  as  bailiffs^  and  receivers  for 
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the  rents,  and  profits  of  die  land,  where  they  have  rcteived  mar9 
than  their  juft  proportion. 

By  the  common  law,  and  alfo  by  the  ftatutehw,  pcrceaersmay 
compel  a  partition  of  their  eftates  by  aAion  of  partition.  They 
may  cfiffblve  the  eftate  by  voluntary  partition,  alienation,  or  by 
vefling  the  whole  in  one  perfon,  whkh  reduces  if  t»  an  eftate  m 
feveralcy. 

IV.  /  Eftates  in  common  are  where  fcvcral  perfons  hold  by 
Several  and  diftind  titles,  but  by  unity  of  pofleflion,  for  the  fe- 
perate  eftate  of  each,  not  being  afcertained  they  muft  all  improve 
toother.  Unity  of  pofieflion  is  efiential  to  eonftitute  this  eftate. 
But  the  <iuantity  of  intereft,  the  manner  in  which  the  title  is  deri- 
ved, and  the  time  of  enjoyment  may  be  totally  different,  one 
may  have  a  fireehold  intereft,  another  an  eftate  for  years,  one  maf 
derive  his  title  by  defcent,  and  another  by  purchaie,  and  if  there 
be  a  unity  of  pofteftion,  it  conftitutes  ao  eftate  in  common. 

Where  an  eftate  by  oar  law  defcetfds  to  a  number  of  heirs  in  equal 
ihares,  (as  is  the  cafe  in  all  defcents  of  lands,  the  owner  dying 
inteftate  leaving  a  number  of  children,)  the  heirs  have  an  eftate  at^ 
tended  with  all  the  properties  of  a  jomt-tenancy ;  lor  there  is 
unity  of  time,  intereft,  title,  and  poffeflion,  but  as  they  derive  their 
title  by  defcent,  which  is  repugnant  to  the  nature  of  a  joint  eftate, 
they  muA  be  confidered  as  tenants  in  common,  and  by  oar  law 
an  eftate  in  common^  in  fuch  cafes,  may  contain  all  the  unities^  oT 
a  joint  eftate. 

Eftates  in  common  may  be  created  by  a  diflblution  of  eftates  in 

joint-tenancy  and  coparcenary,  where   tlie  unity  of  poftHfion  is 

left.    Thus  if  there  be  two  joint-tenants  or  parceners,  and  one 

aliens  his  right,  the  other  joint-tenant,  or  parcener  and  the  aliens 

are  tenants  in  common.    This  deftroys  that  unity  which  confti- 

totes  the  former  eftates,  and  of  courfe  they  are  changed  into  eftates 

in  common.    Eftates  in  common  may  be  cxprcfsly  created  by  deed. 

Thus  where  an  eftate  is  given  to  two,  to  be  holden  one  moiety  by 

one,  and  the  other  moiety  by  the  other,  it  is  a  tenancy  incomlnoni 

becaufe  joint-tenants  do  not  have  diftindt  meietic».    A  dcvife  t# 
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two  fierfons  to  bold  jointly  and  fevenlly,  is  a  joint  eftate.  An 
€iaite  granted  to  two  peiibns^  to  be  equally  to  be  holden  between 
tfacm,  in  deeds,  is  faid  to  be  a  joint  eftate,  and  in  wills  a  commoa 
eftate  ;  hat  the  fafeft  method  is  to  declare  by  exprefi  words  in  the 
deeds  or  wills^  tlie  kind  of  eftate  intended  to  be  ereated. 

By  the  law  of  England,  the  right  of  furvivorfliip,  does  not  take 
place  in  eftates  in  common.  By  the  common  law,  tenants  iu  com. 
mon  muft  joinin  all  pcrfonal  anions,  where  the  proHts  of  the  land 
or  fume  entire  indivifible  things  are  in  qucftion,  as  in  actions  of 
trefpafs  againft  ftr*ngers  :  but  in  all  real  adions  where  the  realty, 
or  title  of  the  land  is  concerned,  they  moft  bring  feveral  aftions, 
«s  in  cafes  of  diileinn^becaufe  the  pofleflion  only  is  jomt^  and  not 
the  title.  If  an  a^ion  be  brought  by  a  tenant  in  conunon,  when 
alloughtto  join,  the  defendant  can  take  advantage  only  by  a  plea 
in  abatement.  A^lions  of  wafte  and  aceount  do  not  at  common  law 
lie  in  favour  of  one  tenant  in  common,  againft  another,  but  account 
lies  by  theftatute  law.,  If  one  tenant  in  common  difteife,  or  ejedt 
smother,  the  tenant  fo  difleifcd,  may  have  an  a^ion  of  difleifin  a- 
jgaioft  the  eje6lor.  But  then  it  muft  be  an  a&ual  difteifin,  as  turning 
liim  out,  and  hindering  him  from  entering,  and  a  bare  perception 
of  the  profits  will  not  be  enough. 

Eftates  in  common  may  be  diftblved  by  uniting  all  the  titles 
and  interefts  in  one  tenant,  by  {^rchafe  or  otherwife,  or  by  volun- 
tary parntion.  The  ftatut^  law  authorifcs  a  «ompulibry  fAxutiom 
by  aftion  or  writ  of  partition* 
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N  the  preceding  part  of  this  book,  we  have  confidered  the  na* 
tare  of  things  real,  the  manner  of  holding  them,  and  the  dif- 
fcrent  kinds  of  eftates  that  may  be  had  in  them.  We  come  now 
to  confider  the  title  to  things  real,  with  the  manner  of  accjuring 
and  lofing  it. 

No  a  Th# 
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The  nature  of  oar  general  tide  to  things  was  cxpluoed  in  tte 
fifft  chapter  of  thb  book.  We  are  now  to  oofitein|>kitg  the  tid« 
of  indTviduals  to  hands  m  Tirtoe  of  pofittve  laws.  A  title  nay 
be  defined  to  be  a  joft  right,  which  a  certain  man  has  accoriiag 
to  thendes  of  pofitiyelaw,  to  enter  upon,  po^is,  occupy,  and 
take  the  benefit  of  a  particular  trad  of  land,  ii}  preference  to,  and 
in  exchifion  of  the  reft  of  mankind.  There  are  however  feveral 
degrees  in  which  fuodry  peribns  may  have  a  kind  of  right  to  lands, 
which  mnft  be  conftdered  to  form  an  idea  of  a  compleat  titk 
to  lands. 

t  The  naked  poftffion,  or  adual  occnpation  of  lands  without 
mny  color  of  rights  is  the  loweft  degree  of  title.  Soch  is  the  cafe 
with  all  difleifors,  who  by  force,  or  fiirprile  turn  the  owners 
oat  of  the  pofieffion  of  their  lands,  and  obuin  the  pofieffion  ; 
or  who  by  any  method  whatever,  obtain  the  adnal  occnpation  of 
knds,  which  are  owned  by  other  perfons.  In  all  thefe  inftances, 
the  diflei&r  has  nothmg  but  the  naked  pofieffion,  is  a  ttc^nfler, 
nnd  may  be  removed  by  the  proprietor,  ax  any  time  within  fifteen 
years :  but  if  be  negleft  to  make  liis  entry,  keep  up  his  claim,  or 
bring  hisaftion  within  fifteen  years,  the  -d^ifor  acquires  an  ab* 
folute  indefeafible  title.  Such  difleifor  may  hold  pofleffion  of 
thelandi  agauift  all  perfons,  but  the  lawful  proprietor. 

«.  M  While  the  difleHbr  has  the  adual  poflefiion  of  the  landa^ 
the  diftiibr  has  the  rigSt  ofpcpffion,  and  /A^  right  tf  fr^ftrty^ 
between  which  there  is  no  diftinClion  by  our  law.  The  lawful 
proprietor  may  at  any  time  within  fifteen  years,  maintain  an  ad< 
ion  of  trefpafs  againft  the  difleifor,  may  enter  upon,  and  take 
pofleffion  of  the  lands,  or  may  remove  him  by  an  aifiion  of  diflcifin, 
and  thus  extiuguifh  his  poflefibry  title.  When  the  perfon  who 
has  the  rig^t  of  pof&flion  and  property,  obtains  the  adual  pofieffi- 
on of  the  lands,  he  eftablifhes  a  compleat  title. 

3«    w  For  by  our  law  to  conftitute  a  perfedb  title  to  lands,  it 
is  eflcntialy  that  there  be  a  conjundUon  of  the  right  of  pofieffion 
and  property,  with  the  adual  pofleffion.    When  this  union  is  com- 
pleated,  the  title  is  firm,  permanent  and  eftablifhed,  and  tlie  pro- 
prietor 
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£  have  confidered  the  different  kinds  of  eftates  in  thingt  re- 
al and  the  requifites  to  conftitute  a  general  title.  We  now  pro* 
ceed  to  a  contempladon  of  the  particular  titles  to  lands. 

There  are  but  two  methods  bj  which  a  tide  to  real  eftates  cam 
'  be  acquired.  Dtfctnt^  where  the  title  refults  from  the  operation  of 
law,  and  purchafe  where  the  title  is  acquired  by  the  a&  and  agree- 
nent  of  the  parties.  Thb  chapter  will  be  devoted  to  a  particular 
inveftigation  and  illuftradon  of  the  law,  refpeftingtibe  aoqiiifitio« 
of  property  by  defttnt. 

9i  Dcfccnt,  or  hereditary  (ucceffion,  is  the  titTe  by  which  a  man. 
on  the  death  of  his  anceftor  or  other  relations  acquire  his  eftate  by 
right  of  reprefentation,  as  his  heir  at  law.  An  heir  therefore  ii 
the  peHbn  on  whom  the  eSate  devolves  by  force  of  law,  on  the 
death  of  the  anceflor  :  and  all  iiich  eftates  thus  defcending  to  the 
heir  are  called  inheritances.  To  elucidate  the  doctrine  of  dcfcent 
it  is  neceilary  to  exhibit  a  concKe  view  of  the  nature  of  kindred  and 
the  feveral  degrees  of  confenguinity,  or  alliance  by  blood. 

Confanguinity  is  defined  to  be  the  relation  fiibfifting  between  all 
the  different  perfons,  that  defcend  from  the  fame  ftock  or  common 
anceftor.  Some  portion  of  the  blood  of  the  common  anceftor  flows 
into  the  veins  of  all  his  defcedants,  and  tho  mixed  with  the  blood 
flowing  from  a  thoufand  other  families,. yet  it  conftitutes  the  kindred 
or  alliance  by  blood,  between  each  individual,  this  relation  by 
blood  has  two  divifions.  Lineal  confanguinity,  and  collateral,  or 
tranfverfal  confanguinity.  We  {hall  firft  explain  lineal  confangui- 
nity. This  is  that  relation  which  exifts  between  perfons  where  one 
IS  defcended  from  the  other,  as  between  the  (on,  the  father,  the 
grandfather,  the  great-grandfather,  and  fo  upwards  in  a  dire^ 
afcending  line,  or  between  the  father,  the  fon,  the  grandfon,  tho 

great-grandfbn,  and  fo  downwards  in  a  cUred  defcendiug  line. 

Kvery 
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£Tcrf  geoeratjon  in  tbis  direct  coarfe^  makes  a  degree  of  coo&a* 
gainity,  computing  cither  in  die  ascending  or  dafcending  line, — 
This  being  the  natural  method  of  coir  puttng  the  degrees  of  Hne« 
nl  confanguinlty y  it  has  been  adopted  by  the  canon,  the  imperial, 
mid  the  common  law. 

y  It  is  remarked  by  juoge  Blackftone  in  his  commentaries  on 
the  laws  of  Ilngland,  to  be  adonifhUig  to  confidcr  the  number  of 
lineal  anceftors,  which  a  Man  has  in  a  few  degrees,  and  that  he  is 
(aid  to  contain  as  many  bloods  in  his  velns^  as  he  has  lineal  ancflors ; 
that  he  has  two  in  the  fiift  degree,  his  own  parents^  four  in 
the  {econA,  his  grand  parents,  ^igbt  in  the  third,  his  great-grand- 
parents, and  (b  on,  dcubiing  the  number  at  every  degree,  which 
by  the  rule  of  geometrical  progreilion,  demodlrates,  that  there 
are  a  tbouiand  and  twenty-four  lineal  ancedors,  in  the  tenth  de* 
gree,  and  more  than  a  miliion  in  the  twentieth.  To  parfiie  this 
calculation  upon  the  fame  principles,  through  as  many  generations 
las  have  pailed  away  fincc  the  creation  of  the  fir  ft  pair ^  \$rould  extend 
die  number  of  our  lineal  anceftors  infinitely  beyond  all  human  con* 
ception.  But  we  have  the  authority  of  revel  at  ion  to  aflureus,  that 
in  the  origin  of  the  world,  one  pair  only  ^as  created,  and  tliat 
from  them  has  fpruog  the  whole  race  of  mankind.  We  mud 
therefore,  in  making,  our  calculations  upon  tliefe  principles,  take 
into  confideration  the  circumftancc,  that  in  (bme  ftage  of  our  ctlca- 
laiion,  we  muft  begin  to  leflen  our  number  of  lineal  anceftors,  for 
the  purpofe  of  uniting  in  our  defccnt  from  the  original  parent  of 
the  human  race.  The  llighteft  obfervation  will  (hew,  that  ther» 
is  a  conftant  intermarriage  between  relations  in  degrees  not  very 
remote,  by  which  the  number  of  lineal  anceftors  are  diminiftied, 
in  a  manner  not  capable  of  calculation.  So  that  a  whole  country 
in  tracing  their  projrrcfs  through  a  few  ages,  will  find,  they  all 
defcended  originally  from  a  few  families.  America  furniflics  a 
moft  illuftrious  example,  to  demonftrate  this  faft.  F'rom  a  few  tbou- 
iand perfons,  who  firft  emigrated  into  this  country,  a  wide  ex- 
tended continent  has  been  peopled  in  Icfs  than  two  centuries. — 
^luch  the  greateft  part  of  the  inhabitants  now  li\ing  in  the  United 
States,  muft  trace  their  lineal  aaceftry  through  the  firft  emigrants. 
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Thd  rule  of  geometrical  progreilion,  would  be  mathematically 
true,  if  there  were  no  mtennarriages  between  relations  in  any, 
«ven  the  remoteft  degree*  ;  but  when  we  coniider  the  conftant  in< 
termarriage  of  relations,  which  neccflarily  took  place  for  tlic  ori- 
ginal propagation  of  the  human  race,  and  which  muft  now  take 
place  for  their  prclervation,  it  is  evident  that  this  rule  in  no  mca- 
fure,  afccrtains  the  aftual  number  of  our  lineal  anceftors,  even  In 
degrees  not  very  remote,  and  that  it  is  wide  of  the  truth,  to  fay, 
that  a  man  has  as  many  different  bloods  in  his  veins,  as  he  has  li- 
neal anceftors,  by  the  rule  of  geometrical  progreffion,  as  adopted 
by  Blackftone. 

Collateral,  or  tranfverfal  confanguinity,  is  a.  relation  fubfifiin^ 
between  perfons  tliat  defcend  from  the  lame  common  anceftor,  b^ 
not  from  each  other.  It  is  efleutial  to  conftitute  tiiis  relation, 
that  they  all  fpringfrom  the  fame  common  root  or  ftock,  but  in  dif- 
ferent branches.  Thus  if  John  hitiles  have  two  fons,  and  they  both 
bave  iflbe  the  children  of  both  are  lineally  defccnded  from  John  Stiles, 
as  their  common  anceftor,  but  they  are  related  to  each  other  by  collsu 
teral  confanguinity,  bccaufe  they  have  not  dcfcended  lineally  from 
each  other,  but  collaterally  from  the  fame  common  anceftor. 

From  this  reprefcntation  of  tranfverfal  kindred,  it  is  very  eafy 
to  conceive,  that  from  each  anceftor  which  a  peribn  has,  there  it 
ifiuing  a  race  of  collateral  kinfmen,  and  that  the  number  of  thenai 
in  the  various  degrees  in  which  they  ftand  related,  mull  be  beyond 
all  conception. 

Hereditary  iuccellion  among  collateral  relations,  is  the  mo  ft  dif- 
culttobe  afcertained.  It  is  therefore  neceflary  to  illuftrate  the  mode 
by  which  the  degrees  in  this  kind  of  confanguinity  are  computed. 
The  method  adopted  by  the  canon  law  and  the  common  law  of  £ng 
land  is  this.  Having  difcovered  the  common  anceftor,  to  begin  with 
hhn,  and  reckon  downwards,  and  the  degree  the  two  perfons,  or 
moft  remote  of  them  is  diftant  from  the  anceftor,  is  the  degree  of 
kindred  fobfifting  between  them.  For  inftance,  two  brothers  are 
related  to  each  other  in  the  firft  degree,  bccaufe  from  the  father  to 
•achofthem,  there  is  but  one  degree.    An  uncle  and  nephew, 

are 
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tre  rebted  to  each  other  sn  ihe  fecond  degree,  beeanle  the  ne- 
phew is  two  degreei  difiant  from  the  common  anceftor,  and  tho 
hmt  role  of  compotation  is  extended  to  the  rcmotcft  degrees  of 
coUaterml  relations. 

The  method  adopted  by  the  civil,  or  imperial  law,  is  this,  to 
beg^n  at  either  of  theperfons  in  question,  and  count  up  to  the  com- 
mon anceftor,  and  then  downwards  to  the  other  perfon,  calling  it 
a  degree  from  each  perion,  both  afcendi  ng  and  defcending,  and  the 
number  of  degrees  they  are  diftant  from  each  other,  is  the  de- 
gree in  which  they  (land  related.  Thus  from  a  nephew  to  his 
£ither,  is  one  degree,  tc  the  grand-father,  two  degrees,  and  then 
to  die  uncle  three,  which  points  out  their  relationfiiip.  Thus  if 
John  Stiles's  two  fens  have  each  a  fon,  they  are  related  to  each 
other  in  the  foordi  degree  :  for  we  muft  compute  from  one  of  the 
grandfons  to  the  father,  then  to  the  grand  father,  then  defceod  to 
the  father  oftheother^  and  then  to  him,  which  makes  four  degrees  : 
but  according  to  die  other  method,  they  are  related  in  the  fecond 
degree. 

It  is  however  immaterial  whidi  mode  of  computation  b  adopt- 
ed, for  both  will  eftablifh  the  fiime  perfon  to  be  the  heir.  M  the 
imperial  mode  points  our  the  a^ual  diftance  between  the  perfons 
in  queftion,  and  as  our  efiates  defcend  nearly  according  to  the  Ro- 
man law,  there  feems  to  be  a  propriety  in  making  our  computa- 
tions according  to  that  mode.  Nor  is  it  probable,  that  the  mode 
according  to  the  canon  law  had  ever  been  introduced,  had  it  not 
been  calculated  to  anfwcr  an  important  purpofe  for  the  canonifts. 
The  prohibition  of  marriage  originally  extended  to  the  third  de- 
gree of  confanguinity,  according  to  the  imperial  mode  of  computa- 
tion. The  profits  of  grandng  dlfpenfations  to  perfons  to  marry 
within  the  prohibited  degrees,  was  an  objed  to  the  papal  powcr^ 
and  the  introdudion  of  the  mode  of  compuution  by  the  canon  law, 
which  extends  the  prohibition  to  the  (ixth  degree,  comprehended 
many  more  fubjedsfor  difpenfation,  than  the  mode  before  adopted, 
and  poured  a  rich  (Iream  of  wealth  into  die  treafiuy  of  God's 
vicegerent. 

Havkng 
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JEi^vbg  tlius  coDcifdy  esqilained  the  nature  <>f  confaoguinity  aiid 
the  mode  of  afcertaiulng  the  degrees  of  kindred^  I  pr6(:eed  td 
lay  down  the  rules  by  which  the  fucceffion  to  eftates  is  determhied^ 
M  The  rules  of  defcent  are  eftabliflied  by  the  (latute  concerning 
teftate  and  inteftate  eftates.  An  explanation  and  illuftration  of  th6 
principles  conuined  in  this  ftatute,  and  the  confequences  refuhing 
from  them^  is  all  that  is  necelTary  to  compieat  this  branch  of  ouif 
enquiries. 

I;  The  fbrft  general  rule  b,  that  eftates  of  inheritance  when^ 
the  proprietor  dies  inteftate,  leaving  children^  (hall  defcead  t<l 
them  all,  in  equal  ftiares,  whether  fons  or  daughtcfs. 

A  pofthumous  child,  or  oneborii  after  the  death  of  the  lnteftattf> 
will  take  with  the  other  children  ;  for  the  eftate  will  veft  in  thd 
chiH  in  the  mother's  womb,  or  as  the  law  calls  it^  in  ventre  fa  mere*  J 

This  coniprehends  all  eftates  to  which  the  inteftate  had  the  right 
t»f  pofleffion,  as  well  as  the  right,  and  actual  pofteffioA  :  but  aA 
exception  is  made  to  the  general  rAle,  where  any  of  the  childreil 
have  had  any  eftate  by  way  of  fettlement,  from  the  inteftate  in  hi§ 
IHe  time,  eqaal  to  the  (hares  of  the  other  children :  but  if  the  eftatd 
advanced  by  fettlement  b6  not  equal  to  the  (hares  of  the  reft,  thert 
fiicli  proportion  (hall  be  allowed  them,  as  will  make  all  thehf 
Ihares  equal.  The  widow  of  the  inteftate,  if  he  leaves  any,  is  en- 
^tled  by  way  of  dower,  unlefs  endowed  before  marriage,  to  th« 
trfc,  and  improvement  of  one  third  part  of  the  real  eftate  during 
her  fife  ;  and  at  her  deceafe,  the  {&me  is  to  be  divided  in  the  famd 
manner  as  the  reft  of  the  eftate,  if  it  be  undivided  at  that  time. 

As  the  ftatute  refpeding  defcents  comprehends  real,  as  well  ad 
^rfonal  eftate,  there  is  a  provifion  that  in  the  dlftribution  of  thd 
eftate,  that  the  male  heirs  fiiall  have  their  parts  in  real  eftate  aA 
far  as  the  eftate  will  allow.  So  where  a  divilion  of  an  eftate  in  houfe^ 
and  lands  will  be  of  great  prejudice  and  inconvenience,  the  court 
of  probate  may  direft  that  the  eldeft,  or  on  his  rcfufal  either  of 
the  reft,  if  they  confent,  may  take  the  whole  at  the  appraifal  of* 
indifferent  men,  under  oath,  and  pay,  or  fecure  to  each,  their  prd^ 
portion  in  a  reafonable  timci 
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This  rule  is  very  different  from  the  En^iih  law,  iriiere  the 
eldeft  Ton  only  inberits,  and  the  daughters  never,  unleis  there 
be  a  faUnre  of  males.  This  feudal  idea  refpeding  de(cents 
was  difregarded  by  oor  ancefiors,  when  they  formed  their  code  of 
laws  :  but  their  reverence  for  the  bible,  and  probably  Ibme  pre- 
jodice  remaining  in  favor  of  the  principle  of  keeping  up  families,  by 
aggrandizing  the  eldeft  (on,  induced  them  to  copy  from  the  law  of 
Moies,  that  regulation  which  confers  on  the  eldeft  fon  a  double 
portion.  But  this  principle  appears  manifeftly  ua-warrantablc, 
when  it  is  coniidered  that  all  the  children  of  the  inteftate  have  by 
nature  equal  claims  upon  lus  eftate,  without  diftindion  of  age  or 
bx,  and  that  there  is  no  particular  neceffity  exifting,  which  requirei 
that  the  eldeft  fon  ihoold  have  a  larger  portion  of  the  eftate  of  the 
father,  than  theyonngefL  In  the  year  il^2,  this  part  of  the  law 
was  repealed,  and  all  the  children  placed  upon  the  fame  footing. 

II.  The  iecond  general  rule  is,  that  where  any,  or  all  of  the 
children  are  dead,  the  eftate  fhall  dcfcend  to  their  legal  reprefen. 
tatives.  If  one  fon  be  dead,  leaving  two  or  more  children,  they 
ihall  ftand  in  the  place  of  their  father,  and  by  the  right  of  rcpre- 
fentation,  inherit  that  portion  of  the  eftate  to  which  he  would  have 
been  entitled  had  he  been  living.  If  all  the  children  be  dead,  each 
leaving  a  number  of  children,  the  children  of  each,  being  the  grand-, 
children  of  the  inteftate,  ihall  reprcfent  theiif  refpedive  parents, 
and  inherit  their  portions.  The  eftate  therefore  malt  be  divided 
into  as  many  equal  fhares,  as  the  inteftate  left  children,  and  the  iflue 
of  each  child  will  take  that  portion,  which  would  have  belonged 
to  him,  had  he  been  living,  to  be  divided  equally  among  them.  If 
each  child  fhould  leave  a  different  number  of  children,  yet  the 
branches  of  each  ftock,  the  children  of  each  child,  take  what  would 
have  been  the  ihare  of  the  parent,  and  the  eftate  is  not  to  be  equal- 
ly divided  among  all  the  grand-children,  without  any  reference  to 
their  parents.  In  the  laft  cafe^fuppofe  one  of  the  grand- children 
dies  before  the  inteftate,  leaving  ifliie,  fuch  iflue  will  ftand  in  the 
place  of  the  parent,  and  be  entitled  to  his  ftiare. 

Tliis  inheriting  by  the  right  of  reprefentation,  is  alfo  called  a 

fiiccefllon  per  Jlitfesy  according  to  the  roots,  becaufe  all  the  bran-' 
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<!hcs  inherit  the  fame  fliare,  that  their  root  whom  they  reprefent 
would  have  done.  Thus  in  the  laft  mentioned  cafe,  all  the  grand- 
children  of  «ach  particular  child,  being  the  branches,  are  entitled 
to  receive  the  fame  i)ortiott  of  the  eftate,  which  their  parents,  bemg 
the  roots,  would  have  done  had  they  been  living.  If  the  eftats 
ftould  be  divided  equally  among  all  the  grand-children,  without 
any  reference  to  the  (lock,  from  whenoe  they  fprung,  it  would  be 
a  fucceflion  per  capita,  according  to  the  heads.  It  is  a  general  rule 
that  the  lineal  defcendants  of  any  perfon  decealed,  fliall  reprefent 
their  anceftor  in  infinitum,  and  (land  in  the  fame  place  as  he  would 
have  done  had  he  been  living.  The  right  of  reprefentation  conti- 
nues Mnthout  limitation  in  the  defcending  line,  and  the  inheritance 
defcends  /'/;  flirpes  according  to  the  roots.  If  one  of  tliree  fons  die, 
leaving  fix  children,  and  then  the  father  die,  the  two  furviving 
cliildnen  will  take  each  one  third  part  oftheeftate,  and  the  other 
third  part  will  remain  to  the  fix  grand-children. 

III.  The  third  general  rule  is,  that  on  failure  of  children,  or  li- 
«eal  defcendants  of  the  inteftate,  the  inheritance,  if  derived  by  de- 
icent,  gift,  or  devife,  from  the  parent,  aaceftor,  or  other  kindred 
of  ihe  inteftate,  ihall  defcendin  equal  ihares  to  liis  brothers  and 
fillers,  and  thofe  who  legally  reprefent  them,  of  the  blood  of  the 
perfon  or  anceftor  from  whomAicheftatecaoaeordefcended. 

Wc  now  are  to  confider  the  defcent  of  lands  among  collateral 
relations.  The  law  has  pointed  out  two  modes,  of  collateral 
defcent,  according  to  the  different  modes,  by  which  lands  caa 
be  acquired.  We  are  iirft  to  confider  the  defcent  of  lands,  that 
were  derived  to  the  inteftate  from  fome  of  his  kindred,  by  defcent, 
gift  or  devife.  In  all  thefe  inftances  the  perfon  receiving  the  eftate 
pays  no  confideration,  it  is  in  the  nature  of  a  gift,  and  therefore 
on  failure  of  his  lineal  heirs,  it  appears  to  be  confonant  to  the  prin- 
ci;.Ies  of  equity,  tliat  the  lands  fhoi^  go  to  thofe  |>erfo]is  who  are 
of  the  blood  of  the  relation,  from  whom  they  came.  It  is  a  fun- 
damental dodrineof  the  common  law  of  England,  that  in  collate- 
ral defcenis  the  lands  (hall  go  to  the  relations  of  the  blood  of  tlie 
£/ft  purchaier,  who  is  the  perfon  from  w^iqp  the  lands  are  fuppofed 
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wiginally  to  have  dcfcendcd.  On  this  principle  our  law  has  made 
H  diftindion  in  the  mode  of  the  dcfccnt  of  lands,  that  came  to  -% 
perfon  by  defcent,  gift,  or  devife,  from  fome  kindred ;  and  that 
lire  acquired  by  adual  purchafe^  or  by  devife,  or  gift  from  fome 
ftranger ;  and  has  adopted  tlie  do^lrfne  that  lands  acquired  in  the 
manner  now  under  confideration,  fhall  go  to  the  neareft  relations^ 
of  the  blood  of  the  kindred  from  whom  they  were  derived.  In  the 
application  of  this  general  rule,  we  fhall  find  that  in  ^1  inflancca 
the  brothers  and  fifters  of  the  whole  blood  of  the  inteftate,  (hall  in- 
herit his  cftatc,  that  in  fome  inftances  brothers  and  fitters  of  the 
whole  and  half  blood,  will  inherit  together  ;  that  in  fome  inftan- 
ces brothers  and  fillers  of  tlie  half  blood,  will  inherit,  and  in  fome 
be  excluded,  and  the  eftate  go  to  a  remote  relation  in  preference 
to  them.  Brothers  of  the  whole  blood,  are  where  they  defcend 
from  the  fame  couple  of  parents  ;  of  the  half  blood,  where  they 
}iave  the  fame  father,  and  two  mothers,  or  the  fkwfi  mother  and 
two  fathers.  So  a  kinfman  of  the  whole  blood,  rouft  be  derived  not 
only  from  the  fame  anceftor,  but  the  fame  couple  of  anceftors  ;  but  4 
kinfman  of  the  half  blood  in  the  degrees,  beyond  brothers,  is  whero 
one  of  the  anceftors  in  feme  ftage  was  the  fame,  and  the  other 
n^asnoc 

All  brethren  of  die  whole  blood  of  the  inteftate,  will  neceflarily 
be  of  the  whole  blood  of  the  relation,  from  whom  the  lands 
came.  But  fuppofe  John  Stiles  has  four  fons,  two  by  a  firft,  and  two 
by  a  fecond  marriage,  and  dk s,  leaving  an  eftate  which  defcen- 
^d  in  equal  (hares  to  them.  If  either  of  the  four  fons  die  without; 
}fiue,  the  eftate  which  defcended  from  his  father,  would  be  equally 
divided  among  the  furviving  brothers  of  the  half  as  well  as  the 
whole  blood,  becaufe  they  are  all  of  the  blood  of  the  father,  fron> 
whom  the  land  was  derived.  But  if  two  of  the  brothers,  by  one 
inarriage,  fhould  inherit  an  eftate  from  their  mother,  and  one  of 
^hemdie  witliout  iftue,  then  the  other  brother  of  the  whole  blood, 
only  would  inherit,  becaufe  the  half  blood  would  not  be  related  to 
the  perfon,  from  whom  the  land  came.  If  the  two  brothers  by 
one  marriage  (hould  die  without  iffuc,  leaving  maternal  eftate,  the 
Iralf  brothers  could  not  inherit ;  but  the  eftate  niuft  go  to  the 
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neareft  maternal  relations.  If  lands  fhould  defcend^  be  given  or 
devifed  to  either  of  the  four  brothers  from  a  paternal  uncle^  or 
any  paternal  relation^  and  either  die  without  iflue,  the  land  de- 
fcends  equal  to  his  brothers  of  the  whole  and  half  blood  :  if  lands 
(hould  be  thus  derived  from  a  maternal  uncle^  or  any  maternal  rela- 
tion and  either  die  without  ifliie^  his  fliare  muft  go  to  the  uterine 
brother^  or  brother  of  the  whole  bloody  and  never  to  the  brother 
by  the  father's  fide.  In  cafe  of  the  death  of  any  brother  or  fifter 
leaving  iflue,  their  children  (ball  by  the  right  of  reprefentatioa 
(land  in  their  ftead^and  be  entitled  to  their  (hares.  But  the  right 
of  reprefentation,  among  collateral  heirs,  extend  no  further  tbaa 
the  children  of  brothers  and  fitters. 

IV.  The  fourth  general  rule  is,  that  on  failure  of  brothers, 
or  fitters,  and  their  legal  reprcfeqtatives,  the  eftate  derived  to  the 
intefiate  by  defcent,  gift,  or  devife  from  fome  relation,  (hall  de- 
fcend  to  the  neareft  of  kin  to  the  inteftate,and  of  the  blood  of  the 
miceftor  or  perfon  from  whom  it  was  derived* 

The  reafon  of  this  diftindion,  refpeding  defcents  hi  our  law, 
leems  to  be  this,  that  wliere  eftates  have  been  derived  from  fomo 
Icindred,  the  heirs  of  the  perfon  frum  whom  they  came,  have  the 
beft  title  to  the  reverfion,  in  cafe  of  the  failure  of  lineal  defendants 
orWthren  of  the  inteftate,  and  therefore  the  eftate  (hall  defcend  tp 
them,  and  not  to  the  general  heirs  of  the  inteftate,  which  might  car* 
ry  the  eftate  wholly  out  of  the  families  from  whence  it  came. 

In  explanation  of  this  rule,  it  is  only  nece(Iary  to  obferve,  that 
wemuft  afcertain  the  relation  from  whom  the  eftate  came,  whether 
it  be  father,  uncle,  coufin,  paternal  or  maternal  relation,  and  then 
the  neareft  of  kin  to  the  inteftate  of  the  blood  of  fuch  i«lation,l)y 
the  mode  of  computing  the  degrees  heretofore  pointed  out,  is  the 
heir.  If  no  perfon  of  the  blood  of  the  relation  from  whom  the  efr 
rate  came,  can  be  founds  it  will  not  go  to  any  other  kindred  of  the 
inteftate,  but  will  efchcat  for  want  of  legal  heirs.  When  the  ftock 
from  whence  the  degrees,  of  confanguinity  are  to  be  computed,  is 
afcertained,  the  fame  method  is  adopted,  as  in  the  rules  hereafter 
mmtioned,  in  which  this  iubjea:  will  be  fully  confidered.    Th^ 
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donor  can  never  inheric  the  eftate  given  by  him,  if  li\  hig  at  the 
death  of  the  donee^  but  his  parents  may  in  the  lame  manner,  as  in 
the  cafes  hereafter  mentioned,  for  the  exprelEon  of  the  blood  of 
fhch  perfon,  excludes  the  perfon  himfclf. 

V.     The  fifth  rule  is,  that  on  failure  of  lineal  defcendants,  the 
eftate  acquired  by  adlual  purchafe,  or  by  the  gift  or  devife  of  ibme 
perfon,  not  of  kin  to  the  inteftate,   Ihalldefcend  in  equal  fliares  to 
his  brothers  and  lifters  of  the  whclc  blood,  and  thofe  who  legally  rc- 
prefent  them.     But  no  rcprelentatives  are  admitted  among  collate- 
rals, after  brothers   and  lifters   children.      If  the  inteftate^  left 
three  brothers  they  would  all  inherit  equally,  ifone  of  the  brothers 
ihould  die  before  the  inteftate,  leaving  children,  they  would  repre- 
fent  their  father,   and  take  his  ftiare.     If  all  the  brothers  had  di- 
ed before  the  inteftate,  each  leaving  a  diiFcreut  number  of  children, 
the  fucccflion  would  be  per  ftirpes,  or  by  the  roots,  which  was 
adjudged  in  the  following  cafe,     a  A  perfon  devifed  a  certain  por- 
tion of  his  eftate,  to  be  divided  amoug  his  relations,  according  to 
tlie  laws  of  the  ftatc  of  Conncdicut,  he  had  five  brothers  and  fitters, 
who  all  died  previoully  to  the  making  of  the  will,  each  leaving  a 
different  number  of  children.     The  children  of  that  brother  who 
left  the  greattft  number,  claimed  a  divifion  of  the  eftate  per  capita, 
or  according  to  the  numbers,  that  is,  fliare  and  fhare  alike  :  tliat 
inftead  of  dividing  the  eftate  into  five  equal  parts,  which  was  the 
number  of  the  brothers  and  fifters  of  the  teftaror,  and  diftributing 
each  fliarc  to  the  children  of  the  feveral  brothers  and  fifters,  that 
the  eftate   fliould  be  equally  divided,  among  all  the  children  of 
the  brothers  and  fifters  of  the  inteftate,  without  any  regard  to  tlie 
branches  of  the  families.     They  founded  their  claim  upon  the  cx- 
prcffion  in  the  ftatute,  that  on  default  of  parent,    brother,  or  fift- 
tcr,  the  eftate  ftiould  go  equally  to  the  next  of  kin  of  the  inteftate 
in  equal  degree,  without  (iiying  any  thing  concerning  a  want  of  le- 
gal reprefentatives  ;  that  the^e  was  a  failure  of  the  perfons  defcri- 
bedin  the  ftatute,  that  all  the  children  of  the  brothers  and  fifters 
Vrere  next  of  kin  in  equal  degree  ;  that  therefore,  they  were  the 
perfons  pointed  out  by  the  ftatute  and  the  will,  and  ought  to  (hare 
£he  eftate  per  capita,  by  heads,  tliat  is,  fharc  and  Iharc  alike. — 
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On  the  other  fide,  it  was  contended  that  the  ftatutc  on  failure  of 
Vireal  heirs,  directed  the  cftate  to  defcend  to  the  brothers  and  fifters 
of  the  inteftatc,  and  their  legal  reprcfentatives  ;  that  the  children 
of  the  five  brothers  and  fillers,  reprefentcd  them  and  ftood  in  their 
places,  and  were  entitled  to  the  fame  fhares  they  would  have  been, 
•had  they  been  living,  and  of  courfc,  that  the  fuccefiion  ought  to  be 
by  the  roots.  The  court  determined,  that  the  difiribution  of  the 
cilate  fliould  be  by  the  roots.  The  only  doubt  that  could  be,  ref- 
pecting  the  conftruction  of  the  ftatute,  arofc  from  the  omiKion  of 
the  words,  legal  repnjcntuthesy  after  the  words,  if  tlieir  be  no  pa- 
rents,  brother,  or  fifter,  which  mud  be  intended  and  underftood 
to  make  the  ftatute  confident,  and  this  may  be  fairly  done,  for  ia 
the  former  part  of  the  ftatute,  on  failure  oflme'il  heirs  t he -edare  is 
to  go  to  the  brothers  and  fillers  and  their  I'gal  reprefentativcs.— 
This  is  a  poluive  direction,  and  it  will  not  do  to  fay,  that  becaufe  in 
making  provifion  for  the  dit'pofition  of  cftate  among  remote  col- 
lateral heirs,  their  is  an  omiifion  of  mentionm*v  the  fi'lure  of  cer- 
tain relations  already  provided  for,  that  therefore  the  lad  part  of 
the  dacute  fliall  repeal  the  former  and  prevent  the  cdate  from  dc- 
fcending  to  them.  It  cannot  be  projicr  to  fay,  that  becaufe  the 
words,  legal  reprefentativcs,  were  not  added  after  parents,  bro- 
ther, or  fider,  tliat  therefore,  the  edate  fhould  not  dell-end  to  the 
Jegai  reprefentalives  of  brothers  and  fidcrs,  by  the  roots,  as  the 
ftatute  had  before  provided.  Indeed  the  datnte  in  making  pro- 
Tifion  for  thedefccnt  of  cdatcs,  to  the  various  degrees  of  kindred, 
mud  in  every  advance,  fuppofe  a  failure  of  the  heirs  to  whom  the 
cdate  had  prcvioufly  been  dire^ed  to  deicend.  To  admit  a  difiercnt 
condrudlion,  and  take  away  the  right  of  reprefeniation,  would  l>e 
to  allow  the  uncles  of  the  inicdate  to  inherit  with  the  nephews, 
and  nieces,  becaufe  they  are  all  in  equal  degree. 

This  declfion  is  oppofed  to  the  whole  current  of  Britifli  autho- 
rities in  the  condru^tion  of  the  datute  of  Charles  II.  for  the  dif- 
tribution  of  perfonal  edate,  and  from  which,  this  part  of  our  da- 
tute is  literally  copied.  ^  The  principle  which  they  have  adopted 
is,  that  where  there  are  fcveral  brothers  and  fiders,  and  fonie  of 
them  are  dead,  leaving  children,  then  fuch  children  by  right  ofrc- 
prefentation,  ftiall  dand  in  the  place  of  their  patents,  and  inherit 

with 
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mrith  their  ancles,  fuch  part  of  the  efiate  of  the  inteiUte,  ai  tfadf 
parents  woald  have  been  entitled  to,  per  ftipes :  but  if  all  the  bro- 
thers and  lifters  of  the  inte(tate  are  dead  at  the  time  of  his  death, 
leavidg  children,  that  the  right  of  reprefentation  does  not  operate^ 
and  fuch  children  do  not  inherit  in  rig^t  of  their  parenu,  bat  as 
next  ofkin  :  in  confequence  of  which,  all  being  io  the  fame  degree 
of  kindred,  they  take  equal  (hares  per  capita,  according  to  the  num- 
bers :  and  if  there  are  any  ancles  or  aunts  alive,  they  being  in 
the  fame  degree,  with  the  nephews  and  nieces,  they  will  uke  equal 
ihares.  But  if  one  of  the  brothers  or  lifters  had  been  living,  then 
the  right  of  reprefentation  might  have  operated. 

The  decifion  of  our  courts  is  as  correcl,  and  a  more  juft,  and 

equitable  coaftru6bion  of  the  flatute,  than  that  of  the  Britifh  courts^ 

The  ftatute  intended  particularly  to  nlark  brothers  and  lifters,  and 

their  legal  reprefentatives,«8  a  branch  of  relations,  who  were  to  in* 

herit  by  force  of  poiitive  law,  and  not  merely  as  next  of  Idn. — The 

efiate  b  therefore  given  to  them  colle6dvcly.     If  all  the  brother^ 

and  (ifters  are  alive,  they  can  have  no  reprefentatives.    If  any  ar^ 

dead,  their  children  ftand  in  their  place  and  reprefent  them,  if  all 

the  brothers  and  fifters  are  dead,  then  the  eftate  is  given  to  theur 

children  as  reprefentativeS,  by  force  of  which  they  are  to  take  a3 

fianding  in  the  place  of  their  parents,  and  not  by  proximity  o^ 

Uood.    I  can  fee  no  rcafon  why,  on  the  death  of  all  the  brothers 

and  fifters,  tlieir  children  cannot  represent  their  parents,  atid  taktf 

their  fhares,  as  well  as  they  can,  when  only  part  are  dead.    Thd 

children  of  the  deceafed  brothers  and  fifters,  are  their  reprefenta-^ 

tivcs  wJiether  all  or  part  of  the  brothers  and  fifters  are  dead,  aiid 

It  is  by  the  defcription  of  legal  reprefentatives,  that  diey  are  to  takit 

the  eftate  :  and  upon  legal   principles,  tlie  grand  children  iniglit 

have  been  admitted  by  right  of  reprefentation,  had  hot  this  been 

exprefsly  taken  away  by  the  ftatute.   1  know  not  by  what  principle 

of  common  fcnfe,  or  rule  of  logic,  it  can  be  faid,  that  children  do 

not  reprefent  their  parents,  unlefs  fonie  of  their  uncles  are  alive.   If 

it  is  equitable  that  the  cl:ildren  of  deceafed  brothers  and  fifters',  fliould 

by  right  of  reprefentation  ftand  in  place  of  their  parents,  and  fliare 

tlie  eftate  of  their  deceafed  uncle  with  their  furviving  uncles,  to 

tlie  cxclufion  of  the  uncles  of  the  intcfttitc,  is  it  not  equally  right, 

tlia£ 
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that  in  cafe  all  tlie  brothers  and  fillers  of  the  intedate  are  dead 
leaving  children,  that  fnch  children  by  right  of  reprefcntation, 
&ould  take  the  edate  of  the  intefta^e^  to  the  excluiion  of  the  un- 
cles to  the  inteftatc  ? 

VI.  The  fixth  general  rule  is,  that  on  failure  of  lineal  heirs  and 
brothers  and  fifters,  and  their  legal  reprefentatives,  the  eftate  ac- 
quired by  af^ual  purchafc  or  by  gift,  or  devife,  from  fonie  perfon 
not  of  kin  to  the  inteftate,   fhall  go  to  his  parent  or  partntS4 

This  rule  of  defccnt,  is  warranted  by  the  ideas  ofmankindontliq 
fiibjed.  -We  feel  that  there  is  jufticc  and  propriety  in  giving  the 
c(Ute  of  a  child,  dying  without  ifluc,  and  leaving  no.  br«tlir«:n,  tq 
the  parents,  who  have  had  the  care,  trouble  and  epfpcnfe  of  his 
Hipport,  in  preference  to  fome  remote  branch  of  the  family,  who 
never  hav-e  performed  fuch  fervices  for  the  inteftate,  and  probably 
bad  no  more  connexion  with  him,  than  with  utter  {lingers.  The 
oppolite  doArine  of  the  EnglilU  law,  that  eftates  never  fhould  afr 
cend,  has  ever  been .  complained  of  as  a  hard  fliip,  and  injufticci 
and  it  is  a  pleafmg  profpeft  to  obferve,  that  our  country  has  riicij 
fuperior  to  the  prejudices  w^hich  are  ufually  entertained  in  favour 
of  long  eftablifhed  inftitutions,  however  impolitic,  and  have  adop- 
ted  rules  which  are  founded  in  the  principles  of  juflice,  and  the 
maxims  of  good  policy. 

If  the  father,  and  mother  be  living,  the  eftate  will  afccnd  to  tbetn 
and  they  will  take  as  joint-tenants,  if  either  be  dead,  thefui*vivor 
will  take  the  whole. 

VIT.  The  feventh  rale  is,  that  w*here  there  are  no  lineal  de- 
fcendants  or  brothers  and  fifters,  or  their  legal  reprefentatives 
of  the  whole  blood,  or  parents,  then  the  eftate  acquired  as  mention- 
ed in  the  laft  rule,  Ihall  defcend  to  the  brothers  and  fifters  of  the 
inteftatc  of  the  half  blood,  and  their  legil  reprefentatives. 

By  the  Engliih   law,  eftates  defcend  to  collateral  relations,  in 

therciAoteft  degree,  in  preference  to  the  brother  of  the  hrth  -i  )od. 

The  bardftiip  and  injuftice  of  this  regulation,  has  been  the  fiibject 

of  muck  cenfure  and  difapprobation,  and  Blackftone,  whofe  partial* 

iiy  for  the  Englifti  law  is  very  great,  cannot  juftify  it,  even  upon 
Vol.  L  F  p  feudal 
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feudal  principles.  It  is  much  more  natural  and  eafy^  for  leg^lb' 
tors  who  are  framing  new  fyfiems,  to  avoid  the  .errors  that  havr 
been  interwoven  into  preceeding  (yftems,  than  it  is  to  corre^  old 
errors  which  have  grown  venerable  by  the  kipie  of  tkae.  The 
EngliOi  Parliament  have  no  idea  of  mending  this  defe^  in  their 
code  of  laws,  while  we  have  prudently  avoided  the  introdu Aion  of 
it  into  our  own. 

There  need  nothing  more  be  remarked  for  the  explanation  of 
this  rule.  It  mull  beobferved,  that  in  the  ftatute  the  words,  an  J 
thofe  who  legally  reprefcnt  them — inftead  of  being  placed  next  after 
theclaufe,  dirrding  the  eftate  to  defcend  to  the  brothers  and  lifters 
of  the  half  blood  of  the  inteftate,  were  by  a  miftake  in  the  printing, 
placed  next  after  the  claufe  direding  the  ellate  on  faihnre  of  parents, 
brothers  and  fillers,  to  defcend  to  the  next  of  kin  to  the  inttftate 
ifl  equal  degree.  Tliis  miftake  is  extremely  evident :  it  is  appa* 
rent  from  the  general  tenor  of  the  ftatvite,  thatk  waft  intended  that 
the  reprefentative  of  the  brethren  of  the  half  blood,  (hould 
inherit  as  wcH  as  of  the  whole  blood,  and  it  is  exprefsly  de- 
termined by  the  {latute,  that  the  right  of  reprefentation  fhall 
Be  taken  away  afler  brothers  and  fillers  children,  and  yet  at 
the  fame  time  the  ftatute  dire£^,  that  the  eftate  fiiall  go  to  the  legal 
reprefentatives  of  the  next  of  kin,  on  failure  of  parents,  brothers, 
and  fifters.  This  is  a  manifeft  contradiction  in  the  ftatute  :  but  aH 
is  reconcileable  upon  placing  tlie  words,  and  thofe  who  legally  repre- 
fcnt them  in  the  manner  above  mentioned,  next  after  brethren  of 
the  half  blood. 

Vlir.  The  eighth  and  laft  general  rule  is,  that  on  failure  of  li- 
neal defcendants,  brothers  and  lifters  of  the  whole  and  half  blood, 
and  their  legal  reprefentatives,  reprefentation  among  collaterals^ 
being  excluded  after  brothers  and  fAers  children,  and  parents,  then 
the  eftate  acquired  by  a<^ual  purchafe,  or  by  gift  or  devife,  from 
fomeperfon  not  of  kin  to  the  inteftate,  fhall .  defcend  in  equal 
ihares,  to  the  next  of  kin  to  the  inteftate,  in  eqoal  degree, 
with  this  reflridion,  tliat  kindred  of  the  whole  blood,  fliaU 
take  in  preference  to  kindred  of  the  half  blood  in  equal  degree, 
and  with  theexcluiionof  the  right  of  reprefentation. 

When  we  come  to  the  appHcatioa  of  this  rule;  it  is  to  be  remap- 

kod 
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Yd  diat  the  parents  of  the  intefiate^  his  bradicn  and  Cfters  of  the 
whole  and  half  bloody  and  their  children,  (repwientation  among 
collaterals  being  no  further  admieted,)  are  dead.  We  tlien  are 
toiearchfor  the  next  of  kin,  in  morediftant  and  collateral  degrees. 
It  b  poffible  that  his  brothers  and  (i&ers  may  be  dead^  and  all 
theirchildren>  bat  there  may  be  grand  cfaildren  of  his  brothers  and 
filters,  who  are  great  nephews  and  neices,  to  the  inteftate,  and 
related  to  him  in  the  fourth  degree.  But  if  the  inteftate  had 
grand  parents^  diey  are  in  the  iecond  degree,  and  will  next  inherit* 
If  he  had  any  uncles  or  aunts  whofurvived  him,  or  great  grand 
parents,  they  are  nearer  of  kin  than  great  nephews,  and  aeices^ 
being  in  the  thifxl  degree  of  confanguinity ,  and  of  courfe  will  in- 
herit in  preference  to  them.  K  there  be  uncles  of  the  whole  and 
Iialf  blood,! the  uncles  of  the  whole  blood  only  will  inherit,  for  the 
rule  is,  that  among  kindred  in  the  fame  degree,  the  whole  iliail  be 
prefered  to  the  half  blood ;  but  if  the  uncles  of  the  whole  blood 
•re  dead,  leaving  children,  the  uncles  of  the  half  blood,  (hall  in- 
iierit  IB  preference  to  them  ;  becaufe  in  collateral  defcent,  the 
half  blood  in  a  nearer  degree  is  always  prefered  to  the  whole 
blood  in  a  rcanoter  degree.  If  fome  of  the  uncles  are  living  and 
fome  dead,  leaving  children,  they  cannot  reprefent  their  father, 
and  take  his  fhare  of  the  eftate,  for  in  this  ftage  of  collateral  do- 
fcents,  the  right  of  reprefentation  is  taken  away,  and  ihe  whole 
eftate  will  go  to  the  furviving  uncles. 

If  all  the  uncles,  and  aunts  of  the  inteAate  are  dead,  leaving 
children,  they  will  (land  related  to  him  in  the  fourth  degree  ;  and 
if  he  has  great  nephews  and  neices,  they  being  in  the  lame  degree, 
they  will  all  inherit  together,  by  the  heads,  or  per  capita,  and 
Cake  his  eftate  in  equal  fliares.  If  there  be  any  great  nncles  and 
aunts  alive,  they  aure  in  the  fourth  degree  alfo,  and  wUl  inherit 
equaUy  with  chem« 

This  dodlrine  of  our  law  of  defcents  which  excludes  great  ne- 
phews, and  nieces,  or  the  grand  children  of  brothers  and  fifters 
from  ftanding  in  the  place  of  their  parents,  and  inheriting  the 
eftate  of  their  great  uncles,  i>y  the  right  of  reprefentation,  and 
which  of  courfe  gives  a  preference  to  the  nncle  of  the  inteftate, 
and  e^ual  ihares  to  coufins,  appears  to  me  not  founded  in  the 
F  p  2  principles 


292  or,  TITLfe  BY  DESCENT. 

principles  of  nature,  or  conformable  to  the  di^^atcs  of  jiiftice,  and 
policy.  The  defcendants  of  a  brother  or  filler,  tho  more  remote  in 
degree,  yet  as  they  proceed  from  a  nearer  (lock  than  uncles,  will 
always  be  confidered  in  a  more  peculiar  fenfe,  to  belong  to  one*s 
farr^ily,  and  will  claim  a  larger  (hare  of  aiFedion  and  attach- 
hient :  and  I  will  appeal  to  the  heart  of  every  man,  whether  in 
cafe  of  dying  intcftate,  he  would  not  chufc  that  his  eftate  fhould  dc- 
fccnd  to  the  grand  children  of  a  brother  or  filler  in  preference  to 
its  going  to  an  uncle  or  an  aunt,  or  being  equally  di\ided  with 
coufins.  The  hw  therefore,  inftead  of  taking  away  the  right  of 
repvcfentation  after  the  children  of  the  brothers  and  fifters  of  the 
inteftate,  ought  to  take  it  away  after  the  defcendants  of  brothers 
find  iirters.  This  would  adopta  rule  confonant  to  the  principles  of 
cqtiiry,  and  the  dictates  of  affection,  that  in  the  firft  place,  the  lineal 
delcendanu.  mud  be  exhauded,  and  all  the  collateral  dcfcendants 
flowing  frc^ra  the  father  of  the  inteftatc,  which  peculiarly  conili- 
tute  his  family,  before  we  advance  to  a  more  remote  (lock,  from 
whence  we  derive  branches  that  can  inherit*  But  a  commentator 
on  the  laws,mufl  take  the  laws  as  he  fuiHs  them. 

15y  the  EngliHi  law  the  male  branch  of  the  family,  is  always 
prefered  to  the  female,  and  recourfe  is  never  had  to  the  female, 
till  the  male  branch  has  become  extinct .  But  our  law  makes  no 
diftintlion  in  the  right  of  fuccefllion,  between  the  male,  and  female 
branch  :  and  as  the  (latute  (ays  generally,  that  the  cllatc  muft  go 
to  all  who  are  next  of  kin  in  equal  degree,  we  muft  take  the 
male,  and  female  branches  of  families,  hand  in  hand. 

We  have  already  traced  the  defcent  of  eftates  to  the  fourth  de- 
gree, comprehending  great  uncles,  coufms,  and  great  nephews, 
and  ni'i'ces.  On  this  extinction  we  muft  take  a  witler  range,  and 
all  who  are  in  the  fifth  degree  to  the  inteftatc,  will  inherit  in 
equal  fhares  :  and  then  on  their  extin<5lion  tothe  fixth  degree,  and 
iu  like  manner  till  the  heir  be  difcovered.  In  this  manner  we 
flight  afccnd,  if  it  were  poflible  for  human  beings  to  know  all  their 
kindred,  from  one  ftagc  of  families  to  another,  thro*  all  the  fuc- 
ceffivc  ages,  that  have  rolled  away  fince  the  creation  of  man,  for 
tbepurj^iofe  of  difcovcring  all  the  ftrcams  oi  inhcrilablc  blood,  by 
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ivhlch  the  degrees  of  propinquity  ainong  the  ibas  of  men  may  be 
afcertained.  Inthb  progrefEve  rcfearch,  every  man  muft  find  per- 
Tons  that  migiit  inherit  hi&eftate  ;  for  all  the  nations  of  the  earth 
are  related  together.  But  to  afcertaia  the  degrees  of  confangui- 
nity  between  all  the  inhabitants  of  the  globe,  would  be  a  labour 
that  omnifcience  only  could  accomplifh.  Men  in  a  few  genera* 
tions  lofe  the  knowledge  of  their  remote  kindred,  and  e(hita8 
Sometimes  efcheat,  from  the  impoflibily  of  afcertaining  the  per* 
fons,  who  are  the  legal  heirs. 

I  fiiall  next  exemplify  thcfe  rule;5  by  the  Table  of  Defcents. 
John  Stiles  the  inteftatc  and  f)roprietor  of  the  lands  in  qneftion 
is  the  propofitus,  or  the  (lock  from  whence  the  degrees  of  kindred 
are  to  be  computed.  In  the  firft  place,  Daniel^  Timothy,  and 
Amie  his  fons,  and  daughter  fucceedhim.  (No  I.)  If  Timothy 
be  dead,  his  two  daughters,  (No  2.)  Alice  and  Elizabeth  will 
'fliare  by  the  right  of  reprefentation,  one  tliird  of  the  eflate  with 
Daniel  and  Amie.  If  all  the  children  be  dead^  then  the  grand 
children  will  inherit  the  whole  eftate,  by  the  root,  that  is,  Knos 
the  (on  of  Daniel  will  take  one  third,  Alice  and  Elizabeth  tlie 
danghters  of  Tunothy,  take  one  tliird,  and  James,  Luke,  and 
Hope,  the  children  of  Amie,  take  the  other  third.  (No  2,)  If 
Ends  fhould  be  dead  leaving  a  fon,  by  the  right  of  reprefentation 
he  could  (land  in  the  place  of  his  grand  father  Daniel,  and  take 
one  third.  If  there  be  no  liucal  defcendants,  then  Thomas  Stiles 
the  brother,  and  Hannah  Stiles  the  filler  of  John  Stiles,  of  the 
whole  blood  v.  ill  fuccecd.  (No  3.)  But  if  either  be  dead,  their 
children  will  fvicceed  by  right  of  reprefentation.  So  if  both  be  dead 
their  children*  will  fucceed,  being  the  nephews,  and  nieces  of 
John  Stiles,  and  will  take  the  edate  by  roots.  (No  4.)  If  there  be 
no  nephews,  or  nieces,  who  are  children  of  the  brother  and  fifter 
of  the  whole  blood,  then  the  eftate  will  aftend  to  David  Stiles  the 
father,  and  Lucy  Barker  the  motlier  if  both  are  living,  as  joint- ten- 
ants, if  either  be  dead  to  the  furvivor.  (No  ;.)  If  they  are  dead 
then  to  the  half  brothers  and  fitters  of  John  Stiles,  (No  6.)  and 
their  legal  reprefcntatives,  fubje<a  to  the  (ame  redridion,  as  in 
cafes  of  the  whole  blood.  If  they  are  dead  then,  the  eftate  will 
afcend  to  all  the  paternal,  and  maternal  grand  parents^  who  are  in 

tiiC 
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the  fecond  degree.  (No  7.)  If  they  are  dead^  the  eftate  will  go  to 
tbofe  who  are  related  in  the  third  degree.  There  are  great  grand 
parcats,  uncles,  and  aunts,  of  the  whole  blood:  (No  8.)  but  if 
tbey  are  dead,  then  to  the  uncles,  and  aunts  by  the  half  blood. 
(No  9.)  If  they  are  dead,  then  to  great  uncles,  and  aunts,  cooiins, 
and  great  nephews  and  nieces,  who  are  in  the  fourth  degree. 
(No  TO.)  Here  it  muftbe  underllood,  that  all  the  collateral  heirs 
where  there  are  (everal,  take  per  capiu,  or  by  the  heads,  and  that 
if  there  is  one  only  in  any  degree,  he  will  taloc  the  whole  eftate. 
If  tlicic  relations  are  all  dead,  then  the  eftate  will  delcend  to  thoTe 
who  are  in  the  fifth  degree  of  kindred  ;  who  arc  great  great  uncles, 
and  aunts,  the  children  of  great  uncles,  ofcoofins,  of  great  neph- 
ews, and  nieces.  On  the  extindion  of  relations  in  the  fifth  degree, 
we  moft  proceed  to  theilxth,  and  fo  in  fucccflion  till  we  find  the 
heir.  In  palling  from  one  degree  to  another  more  remote  in  col- 
lateral kindred,  we  muft  in  order  to  find  all  the  perfous  whm 
ftand  in  the  fame  relation,  not  only  delcend  one  degree  lower 
among  the  fevcral  ftocks,  or  (ainilies,  which  have  before  been  por- 
foed  for  heirs  but  we  muft  alfo  afcend  one  ftock,  or  grade  higher  : 
becauieequal  degrees  of  kindred  may  be  found  in  both  direftions, 
and  tho  one  ftock  may  be  more  remote  than  another,  yet  the 
proximity  to  it  may  make  the  degree  of  kindred  the  fame.  Thus 
the  children  of  great  great  uncles,  tho  grand  children  of  great 
tmcles,  and  the  grand  children  of  coufins,  are  all  in  the  fame  de« 
gree  of  relation,  tho  not  equally  diftant  from  the  ftock,  in  the 
courie  of  lineal  afcent.  Every  new  ftock  to  which  we  alcend  mul- 
tiplies the  chance  of  difcovcring  heirs,  becaufe  it  encreafes  the 
flock  from  which  branches  may  iilue,  in  proportion  to  tlie  increaie 
•f  lineal  iCnceftors. 

If  the  land  was  received  by  defcent,  gift,  or  devife  from  lomc 
anceftor,  or  kindred  of  the  intcftate,  tlien  on  extinftion  of  lineal 
heirs,  to  be  difcoveredas  has  been  mentioned,  and  of  brothers,  and 
fifters  of  the  blood  of  the  perfon  from  whom  tlie  land  came,  we 
tnuft  for  the  purpofe  of  finding  the  other  collateral  heirs,  take 
'ilie  perfon  from  whom  the  eftate  came,  and  confider  him  a^  the 
propofitus,  in  the  fame  manner  wc  did  John  Stiles ;  and  then  all 

the 
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the  collateral  heirs  oTfiich  perfon^  will  be  the  collateral  heirs  of 
Che  inteftate^  of  the  blood  of  the  peribn  from  whom  the  knd 
came,  and  the  eftate  by  law  will  deiceod  to  fuch  perfon  among 
thcm^  as  is  of  neareft  km  to  the  inteftate* 

Such  is  our  law  of  dcfccnts,but  before  I  dofe  this  fubjeft,  let  os 
compare  it  with  the  Eiiglifh,  and  Imperial  codes,  the  mod  celebra« 
ted  that  liave  ever  beeen  eflablifhed.  The  rules  of  the  Englifb 
law  are, — I .  That  inheritances  (hall  lineally  defcend  to  the  iflue  of 
the  perfona  laft  feifed  in  infinitum,  but  ihall  never  lineally  afccnd. 
3.  That  the  maleiflue  ihall  always  be  admitted  before  the  female. 
3.  That  where  there  are  two  or  more  males  in  equal  degree,  the 
eldefl  only  Ihall  inherit,  but  the  females  altogether.  4.  That  line- 
al defendants  in  infinitum  fhall  always  reprciient  their  anceftor 
and  ftand  in  the  iame  place  be  would  have  done,  had  he  been  liv- 
lug.  5  That  on  feihure  of  lineal  defendants,  the  inheritance  ihall 
defcend  to  the  blood  of  the  firft  purchafer,  fubjed  to  the  pre- 
ceeding  rules.  6.  That  the  collateral  heir  of  the  perfon  laft  ieifed, 
mud  be  his  next  collateral  kinfman  of  the  wbcJe  blood.  7.  That 
in  all  cc^lateral  inheritances,  the  males  (lock,  ihall  be  prefered 
to  the  female,  unlefs  where  the  lands  have  in  fa6fc  defcended  from 
a  femah.  ^  The  rules  of  tlie  Imperial  law  as  promulgated  by  the 
Emperor  Judinlan  are^  i.  That  all  the  lineal  defcendants  of  the 
inteilate,  whether  male,  or  female,  and  their  legal  representatives 
ihall  inherit  his  eflate  in  equal  ihares.  2.  That  where  there  are  no 
lineal  defcendants,  then  the  afcendants,  as  parents  and  grand  pa- 
rents, are  preiered  to  all  collaterals  except  brothers,  and  (ifters, 
of  the  whole  blood  ;  but  if  there  be  no  fuch  brothers  and  fitters, 
then  all  the  afcendants  in  the  neareft  degree  (hall  inherit  in  pre- 
ference to  remoter  degrees,  whether  male  or  female,  paternal^ 
or  maternal  ;  and  if  ieveral  degrees  concur,  the  inheritance  muft 
be  equally  divided  between  the  paternal,  and  maternal  afcendants. 
3.  If  there  be  brothers  and  fillers  of  the  whole  blood,  they  ihall  be 
confidered  as  the  ncarcd  afcendants  and  the  eftate  fhall  be  equal- 
ly divided  among  the  brothers,  and  fiders,  and  the  afcendants, 
according  to  the  number  of  pcrfons.  4.  If  the  intcftate  leave 
neither  defcendants,  nor  afcendants,  then  the  eftate  ihall  be 
equally  divided  among  the  brothers  and  Hfters  of  the  whole  bloody 
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and  their  children  by  the  right  of  reprefcntation.  y.  OA  faflur^ 
of  brethren  of  the  whole  blood,  and  their  children,  brothers  of 
the  half  blood  fhall  inherit.  6.  The  right  of  reprefentation  among 
collaterals,  is  allowed  no  fiirther  tljan  to  brothers  and  fiftera 
children.  7.  Where  there  are  no  defcendants,  afccndants,  brothers, 
or  (iftei-s,  or  brothers  or  fitters  children,  the  eftate  defcends  to 
all  coUaterak  in  equal  ihares  that  are  of  nearefl  kin  to  the 
Inteftate,  in  equal  degrees. 

Tho  our  law  of  defcents,  bears  a  great  refemblance  to  the  Ini' 
perial  law,  yet  it  may  juftly  be  deemed  a  great  improvement  up- 
on it  :  but  when  we  compare  it  to  the  Englifli  law,  which  is  of 
feudal  origin,  the  fupcriority  is  very  manifeft  :  and  we  may  ven- 
ture to  affcrt  that  it  is  the  moft  libera^  and  equitable  fyftem  of 
hereditary  fucceflion,  that  ever  was  adopted,  and  the  moft  conlb- 
nant  to  the  laws  of  nature.  The  odious  and  unjuft  do^riae  of 
primogeniture,  fo  well  calculated  to  aggrandize  the  families  and 
fupportthe  pride  of  feudal  ariftocracy,  is  wholly  exploded.  Pa- 
rents may  inherit  the  eftate  of  their  inteftate  fons,  when  it  was  ac- 
quired by  purchafe  or  by  gift,  or  devife  from  a  ftranger  ;  and 
brothers  of  the  half  blood  fhall  not  be  excluded  by  collateral 
^kinfmen  in  remote  degrees.  The  female  fexare  placed  upon  the 
fame  footing  with  tlie  other  fex,  in  refped  of  their  fucceflion  to 
property. 
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N  the  preceedhig  chapter,  we  explained,  and  illoftratcd  the 
rules  of  defcent  according  to  our  law.  We  next  come  to  con- 
template the  various  modes  of  acquiring  titles  to  real  cftatcs  by 
purchafe. 

^  Purchafe  in  its  moft  extended  legal  fignjfication,  comprehetids 

every  method  by  whkh  real  property  can  b»  acquired,  excepting 

delccnt ;  and  is  faid  to  be  the  acquifition  of  a  title  by  a  man's  own 

aft,  and  agreement,  and  not  by  the  mere  operation  of  law.    The 

^  diftlndloa 
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dSftinAion  between  a  title  acquired  by  purchafe  apd  by  delccnt,  is 
very  apparent.  The  latter  niuft  be  an  eftatc  coixjing  from  fome 
ahceftor,  and  veftjng  in  the  heir,  according  to  certain  rules  cfta* 
Slifbed  by  law.  But  where  a  proprietor  in  fee  devifcsjiis  e(late 
to  bis  heirs  at  law,  to  hold  in  the  fame  manner  and  proportion, 
as  if  no  devife  had  been  made,  they  fliall  be  confidercd  as  taking 
b^  defcent.  Purchafe  is  where  the  title  is  obtained  in  fome  manner 
different  from  defcent.  Thus  a  title  obtained  by  the  levy  of  an 
execution,  by  devife,  or  poflcllion  is  as  much  a  title  by  purchafe 
as  where  the  full  conlideration  is  paid  in  money,  and  a  deed  of 
bargaii}  and  (ale  executed*  So  are  mere  gifts  for  the  confide  ra- 
tion of  love  and  good  will,  or  blood  and  afFedion. 

The  difference  between  eftates  acquired  by  purchofe  and  defcent 
are,  that  the  heirs  who  have  received  eftatcs  fi  cm  tlieir  anceftors, 
are  obliged  to  fulfil  his  covenants  and  contrac'cs,  to  tlie  value"  of 
the  eftate  that  defcended  to  them.     By  the  Englifh  law,  an  adlioil 
on  a  contract,  fuch   as  a  bond,which  binds   the  heirs,  ni.  y  be 
tliaintained  againft  the  heirs,  as  well  asexecutors— but  bv  oux  :a\v 
no  allien  for  a  debt  will  lie  againft  the  heir,  tho  bound  by  thv  cov- 
enant, but  againft  the  executors  or  admhii(trai«irs  only  ;  for  all 
the  debts  of  the  deceafed  are  difchargcd,  before  a  di.'^.ribution  t^ 
the  heirs  :  and  for  that  purpofe,  the  real  as  well  as  perfonal  eftate 
may  be  applied  by  the  executor  or  admtniftracor.  But  on  covenants 
offeifin  and  warranty,  where  the  breach  may  happen  after  the 
death  of  the  covenantor,  and  iettlement  of  the  eftate,  acl ion  will 
Jiea^inft  the  heirs,  as  in  cafe  of  evi(5lion,  and  they  will  be  liable " 
to  the  amount  of  the  eftate  received  by  defcent. 

There  are  feven  ways  of  acquiring  titles  to  real  eftate  by  pur- 
chafe, which  are,  by  deed,  by  devife,  by  execution,  b>  poflcf/ion, 
by  efcheat,  by  forfeiture,  and  by  acceflion,  and  of  thefe  we  ih.ill 
treat  in  their  order. 

The  aquifition  of  real  eftates  by  deed,  is  the  moft  univerfal  me- 
thod in  practice,  and  correfponds  to  the  common  ideas  of  purcl^aie 
in  its  limited  fenfe.  This  is  alfo  called  alienation,  and  denotes  the 
tranftnillion  of  eftates  from  one  proprietor  to  another,  by  a  volun- 
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tarj  cfmreyaaccy  upon  a  imtml  contrad,  for  a  Taluable  coB&Ien- 
tion*  Tbcideaof  &\oIantary  agreement  in  both  parties,  attends 
ike  alienafion  of  eftates,  and  where  Cxh  agreement  cacr»t  be  fu^ 
poied,  the  conveyance  canaoc  be  called  an  aiienation  :  bo:  m  com* 
mon  langpage,  we  make  nie  of  the  words,  purcbaie,  or  bargiui 
and  iell,  and  rarely  of  the  word  alienation. 

In  treating  of  deeds,  we  ihall  fird  point  oat  their  general  na- 
tare,  aod  then  the  leveral  kinds.  A  deed  is  defined  to  be  a  writ- 
ing,  r.^r.ed,  Cealed  and  delivered  by  the  parties,  contaicing  a  con- 
traa  or  agreement  bet^-een  them  for  the  iaie  of  lands.  For  a 
compleat  illudration  of  this  fubje&,  it  is  necefiary  to  attend  ta 
the  (everal  requifites  to  condhute  a  deed  ;  and  then  to  the  man- 
ner how  fuch  deed  may  be  defeated  or  deftroyed. 

I,  A  detd  mu(l  eontain  in  legal  and  proprr  order,  fofficient 
words  to  evidence  the  intention  and  agreement  of  the  parties  t» 
render  it  obligatory.  There  is  however  no  particular  form,  that 
if  abfolutely  neceHary  to  conftitute  a  deed,  nor  need  all  the  parts 
which  commonly  compofe  a  deed  be  ufed,  provided  there  be  fuf- 
ficient  words  to  expreis  with  ckamefsand  certainty,  the  meaning 
of  the  parties.  There  is  however  a  particular  form,  which  has 
been  adopted,  and  pradiied  upon  in  this  ftate,  which  conveys  the 
meaning  of  the  parties  in  the  ckareft  and  moft  effecbial  manner 
with  the  grcateft  fimplicity  and  concifeneis  ;  which  has  been  con- 
firmed, by  immemorial  ufage,  and  ^m^ioned  by  the  wifdom  of 
ages.  It  is  therefore  the  fafVd  method  in  conveyances,  to  make 
uie  of  this  edaMifhed  form,  and  not  ri(que  the  dec'ifion  of  courts, 
opon  the  legality  of  any  new  fangled  modes  of  conveyance.  Id 
treating  of  the  general  requifites  of  a  deed,  it  is  neeeflary  to  keep 
in  view  the  common  form.  I  fhall  therefore  in  explaining  the 
general  principles  of  conveyancing,  exhibit  tl:e  compleateft  and 
mod  perfect  form  of  a  deed, 

a,    A  deed  muft  be  in  writing  or  printed.     It  may  be  written 

in  any  character  or  language,  but  niuft  b«  on  paper  or  parchment. 

Lands  originally  were  conveyed  by  parole — But  the  uncertainty  of 

parole  contra^^s,  and  their  tendency  to  introduce  frauds  and  per- 

jcu-ie» 
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jcLTies^  has  induced  the  legtflature  t  to  nullify  verbal  conveyances 
and  to  require  them  to  be  reduced  to  writing,  to  render  them 
valid. 

3,  There  muft  be  parties  capblc  of  contrafting,  and  of  being 
€ontraded  with,  who  muft  be  fufliciently  and  properly  defcribcd — , 
and  in  this  place  we  fhall  condder  the  perfons  who  are  capable  of 
making  contrads  rcfpeding  lands. 

In  the  finl  place^  it  may  be  remarked,  that  every  proprietor  of 
lands  who  is  in  pofleflion/is  capable  of  alienating  them,  unlcfs  re- 
(Iridedby  fome  legal  difability,  ordi(qualification,  and  that  there 
are  fome  perfons  who  are  laid  under  fuch  difabilities  by  law  that 
they  are  Incapable  of  acquiring  lands  by  purchafe.  /Idiots,  and 
perfons  of  non-fane  memory,  or  diftradtcd  perfons,  infants,  and 
perfons  under  dureCs  arc  not  wholly  incapable  of  conveying  and 
purcliafing  lands  ;  for  their  conveyances  or  purchafcs  are  not  ab- 
fblutely  void,  but  merely  voidable.  But  this  fubjedl  will  be  amp- 
ly difcuflcd,  when  we  treat  ofcontrafts  refpefting  perfonal  proper- 
ty, and  therefore  nothing  further  need  now  be  remarked. 

/  A  married  woman  may  purchafe  an  eftate  without  the  confenC 
«f  her  huibandy  and  the  conveyance  is  valid  during  the  marriage, 
unlefs  he  avoids  it  by  fome  zSt  declaring  his  difapprobation  of  the 
bargain  :  but  if  the  hufband  never  avoids  it,  or  confents  to  it,  the 
married  woman  may  after  the  death  of  the  huiband  difagree  to 
and  avoid  it.  So  may  her  heirs  if  fhe  dies  before  her  hufband,  or  if 
during  her  widowhood,  (he  does  not  exprefsly  ratify  and  con- 
firm the  contradt.  But  every  other  contract  of  a  married  woman, 
(excepting  where  flic  joins  with  her  lmft)and  in  a  conveyance  of 
lands,  holdea  in  her  right,)  is  not  merely  voidable,  but  abfoLutclj 
void. 

Foreigners  or  aliens,  arc  incapable  to  purchafe  or  hold  lands  in 
this  ftate,  by  force  of  ftatute,  which  declares,  that  no  perfon  who 
is  not  a  citizen  or  inhabitant  of  this  {late,  or  one  of  the  United 
States  of  America,  ihall  be  capable  of  purchafmg  or  holding  any 
lands  within  this  (late,  without  fpccial  licence  from  the  aflcnibly. 
This  ilatute  is  confbrmable  to  the  common  law  of  England  ;  but 

f^q   2  lA 
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in  the  firft  fcttlcmcnt  of  this  coqctxy,  oar  anccftors,  tbo  they  ^ 
dopted  the  greater  pat  t  of  the  common  law  of  their  native  laod,  did 
not  admit  this  principle,  becauie  in  a  new  country,  it  was  neccflory 
rocncouragclcttlcrs,  by  holding  out  ever\' advantage.  But  when 
the  (late  had  become  fully  fettled  and  under  improvement,  it  was 
thought  proper  to  exclude  foreigners  from  holding  or  purchafing 
our  lands. 

Executors  and  adminiftrators  may  be  empowered  by  the  court  of 
probate,  to  fell  lands  for  the  payment  of  debts,  where  neceflary,  if 
the  eftate  be  not  iofblvent,  if  it  be  infolvent,  all  the  lands  are  fuld 
by  direclion  of  the  court  of  probate. 

It  is  a  general  rule,  that  to  enable  a  perfon  to  alien  his  lands- 

he  mud   be  in  adual  poflefliion  either  by  himfelf,  or  ibme  perfoa 

under  him,  or  the  conveyance  muft  be  made  to  Ibme  perfon  in  at^- 

uui  poflellian.     For  where  a  perfon  has  the  right  of  pofleffion  and 

pr^crty,  and  a  diHeifor  is  in  actual  pofIe(Iio%  the  proprietor  has 

nc  r  in  K-gal  coniideration,  a  conipleat  title  ;  he  cannot  therefore 

conv^'y  to  any  perfon,  but  the  diflcifor,  who  lias  that  part  of  the 

title  in  whicn  the  dideifee  is  deficient.     But  this  muft  be  underftood 

to  be  where  the  perfon  in  pofteflion  claims  to  hold  the  land  by  an  ad- 

vcrfary  title,  and  not  under  the  proprietor.     If  the  poflcflbr,  be  in 

under  the  aftual  proprietor,  tlien   his  pofleflion  is  the  poflefRon 

of  the  proprietor,  who  may  fell  to  a  ftranger.     So  if  oneper- 

{bn  fell  to  another,  who  fells   to  a  third,  the  firfl   continuing 

in  poflcffion,  yet  the  laft  conveyance  is  good,  becaufe  the  firft  feller 

cannot  claim  to  hold  the   land  againft  his  own  wairanty.     The 

reafon  of  the  law  is,  that  it  is  improper  and  dangerous  to  permit 

p1*etcndcd  and  difputed  titles  to  be  bought  and  fold  ;  which  would 

in  reality  be  a  transference  of  law  fuits  from  one  perfon  to  another, 

and  be  a  great  encouragement  to  the  propenfity  to  litigation,  too 

natural  among  mankind.     For  a  man  of  large  property  and  keen 

pafliou  for  contention,  might  buy  up  fuch  pretended  titles  and  nil 

the  country  with  iiiigious  and  vexatious  fuits.    h  Such  has  been 

the  common  law   of  England,  and  in  this  ftate,  by  the  ftatute  to 

prevent  frauds,  quarrels,  and  difturbances  in  bargains,  leafes  and 

other  alienations  of  lands,  it  is  declared,  that  no  poffiblc  mode  of 

conveyance,  of  any  kind  of  tftate  in  things  real,  ftiall  be  good  and 

effe<^al 
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efic&ual  in  the  law,  where  the  pcHbn  conveying  is  difleifed  or 
out  of  poilelEonj  unlcfs  the  conveyance  be  made  to  tl^  perfon  in 
actual  pofleilion.  Such  conv  eyance  is  deemed  abfolutely  void,  and 
therefore  the  property  remains  in  the  perfon  who  attempts  to  fell, 
who  may  notwithftanding  fuch  conveyance,  bring  his  a£lion  in  his 
own  name,  and  recover  the  psfleilion.  It  has  therefore  been 
pradtifed  in  thefe  cafes,  for  the  perfon  to  whom  the  conveyance 
is  made,  to  bring  forward  an  a^ion  in  the  name  of  the  perfon 
of  whom  he  purchafed,  againfl  the  perfon  in  pofleffion,  and  on  re- 
covery and  obtaining  pofleflion,  he  may  by  force  of  the  covenants 
contained  in  his  deed,  hold  the  lands  againft  the  perfon  of  whom 
he  purchafed.  i  But  executors  and  adminiftrators  who  fell  lands 
by  order  of  the  court  of  probate,  are  not  within  the  reafon  or 
letter  of  the  (latute,  for  they  adt  in  right  of  otliers^  and  cannot  be 
iaid  to  be  (eifed  or  difleifed  of  lands. 

ReverQons  and  veiled  remainders,  may  be  transfered,  becaufe 
the  pofiedion  of  the  particular  tenant  is  deemed  in  law,  the  poflef* 
fion  of  him  in  remainder  and  reverfion.  Therefore,  tho  a  man 
has  given  a  leafe  of  his  lands,  he  may  before  the  expiration  of  the 
lelfe,  execute  a  conveyance  to  another  perfon,  of  the  revcrfion  de- 
pendent on  the  termmation  of  the  Icafe  :  yet  contingencies  and 
mere  poflibilities,  tho  they  may  be  rcleafed  or  devifcd,  or  may  paft 
to  the  heir  or  executor,  cannot  be  afligned  to  a  ftranger,  onleft 
coupled  with  fome  prefent  intcreft. 

4,  To  render  a  deed  valid  and  efFedlual,  }t  is  neceflary  that 
there  be  a  good  or  valuable  confideration,  for  if  there  be  no  con- 
iideration  the  deed  is  of  no  force  ;  being  conftrued  to  enure  for  the 
benefit  of  the  grantor  only.  A  good  confidcration  is  faid  to  be 
that  of  blood,  or  of  love  and  natural  affefElion.  Undoobrcdl;'  a 
voluntary  gift,  on  motives  of  friendfhip  would  be  good,  tho  in  fuch 
deeds  it  is  ufual  to  exprefs  an  additional  confidcration  of  fomc  finali 
fum  of  money,  which  is  a  fufficient  confidcration  againft  the  grantor, 
but  all  conveyances  merely  on  what  the  law  calls  good  confidcra- 
tion, may  be  fct  a  fide,  in  favour  of  bona  fide  creditors.  A  valu- 
able confidcration,  is  for  money,  marriage,  or  the  like,  where 

there 
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tlicrc  IS  an  equivalent  given  by  the  purchafer.     Such  conveyances 
executed  bona  fide,  canuot  be  vacated  in  favour  of  creditors. 

A  deed  that  is  founded  upon  a  ufurious  contraft  is  void,  and  (b  are 
all  conveyances  that  are  executed  by  fraud  or  collofion,  with  an 
intent  to  cheat  or  deceive  honeft  purchafcrs  and  lawful  creditors.. 
The  ftatutc  againft  fraudulent  conveyances,  declares,  that  all  fraud- 
ulent and  deceiiful  conveyances  of  lands,  tenements,  and  heredita- 
ments, fliall  be  utterly  void,  notwithftanding  any  pretence  or 
feigned  confidcration,  excepting  between  the  fraudulent  parties. 

5.  Ti:ere  muft  be  a  fubjed  matter  or  fomething  which  is  con- 
traced  for,  and  fold,  which  niuft  be  fufficientiy  and  properly  de- 
fcribcd.  Thus,  it  is  efiential  that  the  land  intended  to  be  convey- 
ed, be  fo  located,  batted,  bounded  and  defcribcd  in  the  deed,  as  that 
it  can  be  known  where  it  lies,  and  be  diftinguiflied  from  any  other 
trad  of  land  ;  or  there  maft  be  fuch  reference  tofome  known  and 
certain  defcription,  as  will  reduce  thcmattcrto  a  certainty.  Thui 
a  reference  in  one  deed,  to  fome  oth'^r  deed  or  thing,  by  which 
the  defcription  can  be  known  with  certainty,  is  good  and  fuFicient, 

6.  The  deed  muft  alfo  afcertaln  the  quantity  of  intercft,  or 
kind  of  eftate  which  is  granted.  This  may  be  done  in  the  premi- 
fes,  or  v;hen  the  parties  are  firft  defcribed,  but  is  ufually  refcrvcd 
for  the  province  of  the  words  to  have  and  to  hold.  But  if  the  kind 
of  eftate  be  determined  in  the  firft  part  of  tlie  deed,  any  fabfequent 
variation  will  not  alter  it.  For  iuftance,  if  lands  be  granted  to  a 
perfon  and  his  heirs  and  affigns  forever,  to  have  aud  to  hold  to 
him  for  life,  and  t'.icn  to  another  in  fee,  he  (hall  take  an  eftate 
in  fee,  by  the  firft  expreflfions,  and  which  cannot  be  altered  by  any 
fubfequcnt  words  in  the  deed  :  for  the  firft  words  create  the  eftate, 
and  the  rule  in  conftruing  deeds  is,  that  the  firft  words  ftiall  ope- 
rate. Bat  the  ufual  method  is  not  to  limit  or  define  the  eftate, 
till  wc  come  to  the  words,  to  have  and  to  hoidy  and  then  it  is.done 
by  limiting  it  to  a  certain  perfon  and  liis  hcrrs  and  affigns  forever, 
or  to  a  certain  perfon  during  life,  or  for  years,  and  then  to  fome  oth- 
er perfon  according  to  the  nature  of  the  eftate  to  be  conveyed. 
The  expreffion  to  h/d^has  nofignification  in  our  deeds.  In  early 
times,  it  was  ufed  in  England  to  dcfignat^  tlic  fpecies  of  tenure  by 

which 
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which  the  lan^s  were  to  be  holdcn,  as  by  kuight*s  fcrvlce^  or  (bccage, 
or  of  the  capital  lords  of  the  fee.  Bur  in  this  ftate^  as  all  our 
landholders  have  an  allodial  title,  they  cannot  be  faid  to  hold  of 
any  perfon.  But  as  this  word  was  originally  ufed  in  conjundlion 
with  the  word,  to  havc^  it  has  been  continued  to  be  uicd  with- 
out annexing  ahy  meaning  to  it^  and  in  violation  of  the  rules  of 
propriety. 

7,  We  next  confider  any  terms,  (lipulatlon^,  refervations  or  con- 
ditions that  may  be  annexed  to  a  deed.  In  England,  while  the 
feudal  fyflem  was  in  force,  there  was  alway  a  refervation  of  fome 
rent,  either  in  certain  fcrvices  to  be  performed,  or  money  to  be 
paid,  according  to  the  nature  of  the  eftate.  Garlands  are  not  in- 
cumbered with  any  fuch  flavifh  relcrvaiions  ;  but  the  parties  may 
and  very  frequently  do,  make  rcfcrvariosi  of  rent  in  leafes.  Gran- 
tors frequently  rcferve  to  thcnifelves  fome  right,  privilege,  or  be- 
nefit in  the  granted  eftate.  \f  the  eftates  be  dependent  on  fome 
condition,  then  a  ckufe  pointing  out  the  contingency,  will  bcia- 
ferted,and  if  the  condition  be  not  fulii lied,  then  the  eftate  to  re- 
main in  the  grantee,  othcrwife  to  be  defeated  :  but  if  the  grantee 
hold  on  condition  of  performing  certain  conditions,  then  on  failure 
to  revert  to  the  grantor. 

8.  Deeds  ufually  contain  certain  covenants,  which  are  denomi- 
nated covenants  of  feifm,  and  warranty  :  for  the  grantor  warrants 
to  the  grantee,  tliat  at,  and  until  the  enfeuling  of  the  deed,  he  is 
well  feized  of  the  premifcs,  that  he  has  good  right  to  fell  in  fuch 
•anner,  as  he  in  fa&  does  fell,  and  that  the  fame  is  free  form  all  in- 
cumbrances. He  then  proceeds  to  bind  himfelf,  to  warrant  and 
defend  agatnft  all  daims  and  demands.  In  thefe  covenants  of  fciftn 
and  warranty,  the  grantor  ufually  binds  himfclf,  his  heirs,  execu- 
tors, and  adminiftrators,  which  are  thercf  .re  denominated  cove- 
nants real,  and  will  defcend  upon  the  lieirs,  executors,  and  adnii- 
niftrators,  who  are  liable  to  fulril  the  fame,  fo  tar  as  ikey  have 
eftate,  or  aflets,  wiiich  defcend  to,  or  come  into  their  hands;  in 
which  cale  tliey  ftand  upon  the  fame  fooling  as  the  grantor  :  but 
if  they  receive  no  ellate,  then  they  are  under  no  obligation  to 
fuliil  fuch  covenants.  The  di Terence  between  the  covenants  oi 
ieiftii,  and  of  warranty,  is  diis.     An  ad  ion  may  at  any  time  be 

brought 


( 


304  OF  TITLE  BY  DEEB. 

fought  by  the  grantee  againft  the  grantor,  if  he  had  no  leggS 
title  to  the  land,  at  the  time  of  the  falc,  without  waiting  for  a  trial 
at  law,  to  decide  tlie  title,  or  au  evitftion.  Thus  if  a  man  cotxyeyH 
to  another,  knds  to  whidi  he  has  no  title,  the  grantee  may  in- 
ftantly  bring  his  adion  upon  the  covenant  of  feifin,  for  the  grantof 
has  brokcR  liia  covenant,  becaufe  he  is  not  ieized  according  to  it. 
But  where  the  grantee  obtains  pofleffion  of  the  premifes,  add  is 
evided  by  fome  perfon  who  has  tlie  legal  title,  then  an  action  lies 
upon  the  covenant  of  warranty.  It  is  the  ufual  praftice  when  aa 
a&ion  is  brought  againfl  a  perfon  to  recover  the  land  in  his  poflef- 
fion, to  notify,  or  cite  the  grantor,  who  is  called  the  warrantor  or 
voucher,  or  his  heirs,  to  come  in,  and  defend  in  the  adion  ;  and 
in  cafe  the  grantee  be  evided  of  the  lands,  then  the  voucher,  or 
his  heirs,  on  an  aflion  brought  againft  him  or  them,  on  the  covenant 
of  warranty,  cannot  be  admitted  to  conteft  fuch  judgment,  but 
Ihall  refpond  all  damages  :  but  if  the  grantor,  or  his  heirs,  be 
not  cited,  tlien  in  an  adtion  brought  on  the  covenant  of  warranty, 
they  may  contend  the  prior  judgment ;  but  if  it  be  found  that  the 
grantor  had  not  the  title  of  the  land,  the  grantee  will  recover  his 
damages  and  cofts. 

/  Where  land  is  tranfmitted  from  fundry  perfons,  with  nfual  co* 
venants,  and  the  laft  purchafer  is  ouftcd  by  rcafon  of  the  dcfeftive 
title  of  the  grantors,  and  his  immediate  grantor  is  a  man  of  no 
property,  and  unable  f  make  good  his  covenants,  then  the  laft 
purchafer  may  call  upon  cither  of  tlie  antecedent  grantors,  who  is 
able,  and  compel  them  to  rclpond  damages,  becaufe  iu  deeds  the 
covenants  run  to  the  grantee,  his  heirs  and  affigns. 

j»  To  conftitute  an  cxprefs  covenant  of  warranty,  the  wofd 
warrant,  muft  be  ufcd  ;  to  bind  the  heirs,  the  word  he'trsvm^^ he' 
inferted  ;  to  enable  the  affignee  of  the  grantee  to  maintain  an  a^- 
on  on  the   covenant  of  warranty  againft  the  grantor,  the  wordf 

aligns  muft  be  in  the  deed. 

n  There  are  alfo  implied  warranties,  or  warranties  in  law.  In 
partition,  or  exchange  of  lands,  a  warranty  is  implied.  So  in  a 
Icafe  of  lands  for  a  confideration  paid,  or  refei-ving  rent,  the  law 
implies  a  warranty.    In  a  feoffment,  or  ^ticdi  in  fee,  by  the  words, 

1 
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•  I  have  given  y  tlie  feoffor  only  is  bound  to  the  implied  warranty, 
and  not  hisheirs^by  the  common  law  of  England.^  Befor*  the 
ftatute  which  prohibited  the  fubinfeudation  of  lands,  if  a  man  had 
given  lands  by  the  exprelCon,  /  have  ghen,  to  have  and  to  hold,  16 
him  and  his  heirs  of  the  donor,  and  his  heirs,  by  certain  fervices, 
then  the  donor  anS  his  heirs  were  boand  to  the  implied  warranty  t 
but  if  the  lands  were  given  to  beholden  of  the  chief  lord,  then  the 
donor  was  bound  only  during  life.  For  in  thefe  cafes,  the  contra^ 
18  pcrfonal,  and  while  the  confideradon  is  continuing  by  the  per- 
formance of  ferviceSy  the  warranty  continues  even  to  the  heirs  ;  but 
when  the  tenure  refulted  back  to  the  fuperior  lord,  the  contrail  be* 
ing  perfooal,  there  was  no  conlideration  to  extend  it  to  the  heirs 
In  this  ftate  there  can  be  no  queftion,  but  that  the  feoffor  is  peribn* 
ally  liable  in  a  deed  in  fee,  with  the  words,  /  have  given,  upon  the 
general  implied  warranty,  even  if  the  deed  contains  a  fpecial  war- 
ranty againft  all  claims  from  him,  or  his  heirs  ;  but  it  is  a  queftion 
how  far  the  heirs  are  liable.  Where  eftate  defcends  from  the  an* 
ceftor  to  the  heirs,  fuiEcient  to  fulfil  fuch  warranty,  there  feems  to 
be  the  tstmc  reafon  to  render  them  liable,  as  there  was  in  England^ 
at  the  time  when  lands  were  conveyed  to  a  perfon  and  his  heirs^ 
to  hold  of  the  donor,  and  his  heirs,  by  certain  (crvices.  For  the 
anceftor  has  received  the  property  of  the  donee,  and  has  left  pro- 
perty to  defcend  to  his  heirs,  fufficient  to  make  good  the  warranty. 

f  Warranties  extend  not  only  to  the  title,  but  to  the  quantity  of 
land  contained  in  the  deed.     If  however,  the  quantity  be  left  uncert 
tain,  as  where  it  is.  expreffed,  be  the  fame,  more  or  lefs,   there  is 
no  warranty.  •  So  where  there  was  a  conveyance  of  a  tradl  of  landti^  ^f*^ 
faidto  contain  on^t«i^^3^'fi«4vtel^«K:^csr;  dfclbribed  by 'ifietw  and 
bounds,  the  faft  was,  the  feller  owned  all  the  land  within  the  de- 
fcribed  b6unds,  but  there  was  only  ninety  acres.    In  an  action  on       | 
die  covenant,  the  court  decided  that  the  warranty  only  extended        ■ 
to  the  bounds,  and  not  to  the  quantity,  and  that  the  plaintiff  ought 
either  to  have  meafurcd  the  land,  or  had  an  exprefs  warranty  with 
refpe^  to  the  quantity. 

9.    The  conclufion  of  the  deed  ought  to  mention  the  date,  or 

the  time  of  its  execution  and  delivery,  either  cxprefsly  or  by  rcfc- 
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rence  to  fome  time  before  mentioned.  A  deed  however,  yrhkh 
has  no  date,  or  a  falfe  or  impeflQ>le  date  is  good,  provided  the  re- 
tl  day  of  the  date  or  delivery  can  be  proved  :  for  a  deed  does  not 
derive  m  force  from  tht  date,  but  from  the  delivery. 

10.  It  is  requifite  that  the  deed  be  read,  when  any  of  the  par* 
ties  delire  it  :  and  if  it  be  not  done  it  is  void  as  to  him.  The 
fixbicriber  to  the  deed,  ought  to  read  it  himfelf,  if  he  can,  hot  if 
he  be  blind  or  illiterate,  then  another  perfon  mud  read  it  to  him. 
If  the  deed  be  read  falfdy,  it  will  be  void  at  lead,  fo  much  as  19 
read  faUely  ;  unlefs  it  be  read  faliely,  by  collufion,  and  00  par- 
pofe  to  avoid  it :  and  then  it  fhall  be  binding  as  far  as  it  re(pe6ls 
the  peHbns,  that  are  knowing  to  the  fraud  and  collufion,  but  no 
further. 

11.  A  deed  moft  be  fubfcribed  by  the  grantor,  and  attefted  by- 
two  witneflcs — for  the  ftatute  ena6^9,  »•  that  all  grants,  bargains^ 
&les,  and  mortgages  of  houfes  and  lands,  moft  be  in  writing,  and 
fubfcribed  by  the  grantor  with  his  own- hand  or  mark,  unto  which 
mark  his  name  fhall  be  annexed,  and  alfo  atteded  by  two  witnefl^ 
ies  with  their  own  hands  or  marks,  unto  which  marks  their  nameft 
fliall  be  annexed. 

/It  has  been  adjudged,  that  where  the  grantor  dircfts  another 
perfon  to  write  hi?  name,  or  where  his  hand  is  guided  by  another 
in  writing  Jiis  name,  it  is  a  figning  of  the  deed  within  the  ftatute^ 
and  valid  to  convey  the  eflate.  It  is  the  univcrfal  pradbice,  to 
feal  deeds,  as  well  as  to  fign  them.  Tho  this  is  not  exprefrly 
required  by  (latute,  yet  as  by  the  common  law,  a  deed  is  confider- 
ed  to  be  an  inflrument  under  hand  and  ieal,  and  fealing  deeds  hav- 
ing been  always  pra£liled,  it  may  now  be  deemed  an  eilential  re- 
quiiite,  tho  it  muft  be  acknowledged  at  prefent,  to  be  nothing; 
more  than  an  unmeaning  formality,  and  ought  to  be  aboli(hed. 

12.  To  make  a  deed  valid,  it  is  eflential  that  it  be  delivered 
by  the  party  himfelf,  or  his  certain  attorney.  This  is  commonly 
exprefied  in  the  atteftatton,  (igned,  fealed,  and  delivered.  A  deed 
never  takes  eflFcc't  till  the  delivery ;  therefore,  if  there  be  no  date^ 
or  a  falfe  or  impodlble  date,  the  delivery  afcertains  the  time^ 
when  it  commenced  its  operation.     The  delivery  of  a  deed  may 

tional^ 
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be  ablolute^  as  when  it  is  delivered  to  the  party  hunfelf,  or  condt- 
tionai^  as  when  ic  is  delivered  to  a  third  perfon,  to  be  held  till 
fonie  condition  be  performed  by  the  grantee,  or  the  happening  of 
Ibme  contingent  event^  and  then  to  be  delivered  to  the  party.  la 
which  cafe,  it  is  not  delivered  as  a  deed,  but  an  efcrow,  a  fcrowl, 
•riH^riting ;  -which  is  never  to  take  efieft,  till  the  conditions  arc 
performed,  or  the  contingence  happens. 

13.  'The  ftatutelaw  requires,  that  all  grants  and  deeds,  made, 
of  houfes,  and  lands,  Ihall  be  acknowledged  before  an  afliftant^ 
commiflioHer,  or  judice  of  the  peace.  If  a  perfon  after  the  execu- 
tion  of  a  deed,  refiifes  to  acknowledge  it,  the  grantee  after  requi- 
ring it,  may  enter  caution  with  the  recorder  of  the  town,  ref* 
peeing  the  houfes  or  lands,  granted  or  mortgaged  to  him,  which 
fiiall  fecare  the  intereft  till  a  trial  can  be  had  :  and  then  a  copy 
of  the  judgment  delivered  to  the  regifter,  and  by  him  recorded^ 
Ihall   cftablilh  the  title. 

14.  «  A  deedmuft  be  recorded.  The  ftatutelaw  enaAa  that 
no  deed  iliall  be  accounted  valid  and  compleated  according  to  law, 
4>utfuch  asftali  be  written,  fubfcribed,  witncfled  and  acknowledge 
«d,  and  all  fuch  grants  fliall  be  recorded  according  to  law  :  that 
no  grant  or  deed  of  bargain,  fale,  or  mortgage,  made  of  any  houfes 
xir  lands  fiiall  be  accounted  good  or  e(Fedual  in  law,  to  hold 
2igainft  any  other  perfon  or  perfons  whatever,  but  the  grantor  or 
grantors  and  tlieir  heirs  only,  unlefs  the  grant,  deed  or  deeds  there* 
of  be  recorded  at  length  in  the  records  of  the  town  where  fuch 
houfes  and  lapds  lie  :  and  the  town -clerk  or  regifter  of  every 
town  in  the  (late,  ftiall  on  the  receipt  of  any  deed  or  conveyance,  or 
tnorigage  of  any  houfe,  or  land,  brought  to  him,  note  thereupon 
the  day,  month  and  year,  when  he  received  the  £ane,  and  the  re^ 
£ord  fhall  bear  the  fame  date. 

The  regulation  adopted  by  tliis  ftatnte,  is  founded  in  the  hlghcft 
^iidom  and  policy,  and  has  a  moft  effedual  operation  to  reduce  the 
Xitles  to  things  real  to  certamty,  and  Icflen  the  fources  of  litigation. 
The  records  and  files  of  the  towns,  will  fliew  to  every  perfon, 
that  is  pleafed  to  enquire,  in  whom  !«  vefled  tlie  legal  title  to 
lands,  and  inform  hire  whether  he  can  purchafe  with  fafcty.  This 
renders  all  conveyances  of  lands  a  matter  of  much  more  public  no- 
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tpriety,  diaa  the  wcieat  method  of  livery  oFieiCn,  or  corporal  ia- 
ve&itore ;  and  as  it  makes  that  pra&ice  wholly  aoneccflary,  it  i$ 
probably  die  reafon  of  iu  difofe.  However^  tbcie  prudent  regula- 
tioDS  caonoc  wholly  prevent  fraod  and  difficulty.  A  man  may  ex- 
ecute a  deed  of  land  to  one  peribn^  and  receive  pa>menty  and  beftre 
the  deed  b  recorded^  iell  the  (ame  land  to  another,  and  the  lall  pur- 
chafer  procure  his  deed  to  be  firil  recorded.  To  obviate  this  incon- 
venieoce^  it  has  been  determined^  that  every  parchafer  of  land  Ihall 
have  a  reafonable  time  to  procure  his  deed  to  be  recorded  after  the 
execution  of  it.  But  the  length  of  time  that  is  to  be  confidered 
reafonable,  has  never  been  afcertained,  and  perhaps  cannot  be,  and 
tnoft  be  left  according  to  the  fpecial  cu-cmnftances  of  each  cafe.  It 
has  been  adjudged  where  two  deeds  were  taken  on  the  fame  day, 
and  the  laft  deed  was  recorded  the  next  day  in  the  forenoon,  and 
the  other  in  the  afternoon,  that  the  firft  deed  was  recorded  in  rea- 
fonable time,  and  fhould  hold  the  land.  The  propriety  of  this 
decifion  cannot  be  queftioned  :  but  then  it  has  been  determined, 
that  where  the  perfon  was  not  more  than  feven  miles  diftant  from 
the  town-clerk's  office,  that  more  than  two  years  was  a  reafonable 
time.  This  decifion  goes  in  fome  meafurc  to  defeat  the  defign  of 
the  ftatute,  and  renders  it  impoffible  in  fome  inftances,  to  dcter- 
iiiine  the  owners  of  lands  by  the  records  of  the  town.  A  perfon 
having  the  title  to  lands  apparent  by  the  town  records,  may  have 
fold,  and  conveyed  them  a  long  time  before,  and  the  purchafcr  has 
negleded  to  record  his  deed.  Another  perfon  on  difcovering  the 
record  title  to  be  in  his  favor,  and  being  ignorant  of  the  fale,may 
purchafe,  pay  his  money,  and  record  his  deed.  Then  the  other 
deed  may  be  produced  and  recorded,  and  if  a  court  (hould  think  it 
to  have  been  recorded  in  a  reafonable  time,  and  they  have  judged 
two  years  to  be  a  reafonable  time,  the  other  conveyance  is  de- 
feated. The  ftatute  ought  to  have  fixed  a  certain  period,  within 
^hlcli  deeds  fliould  be  recorded,  after  their  execution,  fo  as  to  have 
avoided  thi.;  difficulty  :  but  as  none  is  fixed  by  ftatute,  courts  in 
mfcertaining  a  reafonable  time,  ought  to  allow  a  perfon  no  more 
tmnc  than  is  necefiary,  by  ufing  due  diligence  to  accomplifli  the  bu- 
fiiieft  ;  for  the  recording  of  deeds  ought  not  to  be  delayed,  as  it  is 
intended  to  fiimifli  public  evidence  of  the  title  of  lands  :  and   if 
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the  time  be  extended  beyond  wliat  is  neccflary  to  procure  the 
deed  to  be  recorded,  an  honed  man,  inftead  of  deriving  information 
from  the  records  of  towns,  will  be  mifled  by  them,  and  defrauded 
of  his  property.  But  where  the  fecond  purcbafer  has  knowledge 
and  notice  of  the  firft  purchafe,  tho  the  deed  be  not  recorded,  if  he 
procures  his  deed  to  be  firft  recorded,  yet  he  ought  not  to  hold  the 
land.  For  where  the  fecond  purchafer  had  notice,  he  could  not  be 
deceived,  and  it  was  a  fraudulent,  diihoneft  aft  to  purchafe,  know* 
ing  the  former  (ale,  and  to  take  advantage  of  a  bona  (ide  purchafer, 
becaufe  he  had  neglefted  to  record  his  deed.  The  world  therefore 
muft  approbate  the  maxim,  that  notice  of  the  firfl  fale  to  the  fecond 
purchafer,  fhall  defeat  his  purchafe,  tho  he  procure  his  deed  to  be 
firft  recorded.  For  the  object  of  the  law  io  requiring  the  recording, 
is  only  to  give  notice  of  conveyances,  to  fecure  fublequent  purcliaf- 
ers  againft  prior  fecret  conveyances  and  fraudulent  incumbrances, 
and  where  a  man  has  adtual  notice,  it  aofwers  the  fame  parpole,  as 
if  the  deed  was  recorded  ;  and  if  he  will  take  the  legal  eftate,  af- 
ter notice  of  a  prior  right,  he  is  a  purchafer  mala  iide,  tho  he 
pays  a  valuable  confideration,  and  conforms  to  the  requifites  of 
tlie  law.  He  ought  not  therefore  to  hold  againft  the  bona  fide  pur- 
chafer. But  if  a  purchafer  for  a  valuable  confideration,  fhould  not 
procure  his  deed  to  be  recorded,  within  a  reafo  liable  time,  and  a- 
Dother  without  notice  fhould  purchafe  the  land  and  procure  his 
deed  firft  to  be  recorded,  he  will  be  entitled  to  hold  it  both  in  law 
and  equity  ;  and  no  court,  ia  a  cafe  fb  circumftanccd,  (liould  give 
to  the  firft  purchafer,  any  longer  time  within  which,  to  record 
bis  deed,  than  what  is  neceflary  by  tlie  ufe  of  due  dilrgcnce.  So 
that  the  queftion  will  commonly  be,  whether  the  fubfequent  pur- 
diafer  had  notice  of  the  prior  conveyance.  Tlic  fame  realbn  ought 
to  apply  in  cafes  of  attaching  lands,  and  levying  executions  there- 
on. If  the  attacliing  creditor,  knows  that  the  land  lias  been  pre- 
vioufly  conveyed  by  his  debtor,  for  a  bona  fide  confulcration,  tho 
the  deed  is*unrccorded  :  yet  it  is  notjuft  for  him  to  attempt  to  take 
it  from  the  purchafer,  to  pay  the  debt  of  another,  for  if  a  man  ne- 
glefts  to  procure  his  deed  to  be  recorded,  for  the  purpofe  of  fcreen- 
ing  the  eftate  from  his  creditors,  yet  it  may  be  taken  for  his  debts, 
and  equity  will  compel  a  con.eyance,  fo  that  the  eftate  is  liable  for 
his  debts^  tho  the  deed  is  unrecorded.  Thcfc 
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9  Thcfc  principles  rcfpeding  notice,  liavc  been  recognized  by 
the  courts  of  kws  in  England,  in  thofe  parts  of  the  kingdom,  where 
conveyances  of  lands  have  been  required  by  law  to  be  regiftered. 

Having  confidered  the  reqnKttes  of  deeds,  we  are  next  to  con- 
fider  how  they  may  be  deftroyed.  If  a  deed  want  any  of  the  ma- 
terial requiiites  before  enumerated,  it  is  void^  excepting  how- 
ever the  reqaifites  of  acknowledging  and  recording.  The  want 
of  an  acknowledgement  may  be  fupplied  by  the  feoffee^  and  a  deed 
unrecorded  is  good  agalnft  the  feoffor.  But  in  this  place  it  is 
onr  objed  to  confider,  what  acts  may  be  done  after  the  execution 
of  the  deed,  by  which  it  may  be  rendered  of  no  effed.  v 

I .  «  As  to  alterations.  Anciently,  if  there  were  any  razxire^ 
or  interlineation  in  a  deed,  the  court  on  infpedion,  determined  it 
to  be  void  ;  but  afterwards,  this  was  left  to  the  confideration  of 
the  jury  upon  the  proof,  and  if  they  found  the  razure  or  interline- 
ation to  hare  been  done  before  the  execution,  the  deed  was  adjudg- 
ed valid.  To  a  void  uncertainty  in  this  rcfpeft,  it  lias  been  ufual 
where  tliere  was  an  interlineation ^  or  razure  in  the  deed,  to  make 
feme  memorandum  at  the  time  of  the  execution  and  atteftation. 
But  now  whether  any  fuch  ilich  memorandum  be  made  or  not,  a 
mere  razure  or  interlineation,  (hall  not  of  icielf  beprefumed,  to  be 
done  after  the  execution  of  the  deed,  fo  as  to  vitiate  it  :  but  (ball 
with  the  whole  of  tlie  deed,  depend  upon  the  proof,  for  its  vali- 
jdity,  and  be  fubmitted  to  the  coiifideration  of  the  jury,  to  deter- 
mine whether  it  be  the  individual  contrad^  delivered  by  the 
parties. 

If  a  deed  be  ahered  by  a  (hranger  in  a  point  not  material,  with- 
out the  confentof  the  feoffor,  it  will  not  nullify  the  deed,  becaufe 
it  does  not  change  the  contrail  :  but  if  it  be  fo  altered  in  a  point 
materia],  it  is  vacated,  becaiife  it  does  not  contain  the  adual  con- 
trail of  the  parties.  • 

But  if  a  deed  be  a'ltered  by  the  party  liimfelf,  tho  in  a  point 

not  material,  it  is  rendered  void.     For  when  the  party  himfelf, 

makes  any  alteration  in  his  own  deed  it  difchargcs  the  contri<a  : 

for  the  parties  having  agreed  upon  the  precife  form  of  words  for 

their 
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fiieir  contraA,  if  the  party  in  whofe  favour  it  is,  attempts  to  alter 
it,  be  makes  a  new  coniradl  in  conllruclion  of  law,  which  difchar- 
grs  the  firft  contrail :  and  the  new  one  being  made  with  hhnfelf 
without  the  confent  of  the  other  party,  is  abfolutely  void,  and  ia- 
cffecbual.  But  the  principal  reafon  of  this  rule  is,  to  prevent  peo- 
ple from  making  any  alterations  in  their  deeds  for  fear  of  vacat- 
ing them.  By  the  common  law,  the  breaking  off  the  ieal  vacates 
the  deed. 

2.  Deeds  may  J)e  rendered  void  by  the  dt£igreement  of  thofc 
parties  whofe  concurrence  is  neceflary.  Thus  in  cafes  of  married 
Women,  by  the  difagreeinent  of  the  hufband,  or  her  own,  after  (he 
becomes  fingle.  So  of  infants,  lunatics,  and  perfons  under  durels, 
«fter  the  diiabilitiea  are  removed. 

3.  Deeds  may  be  declared  void  by  the  judgment  of  courts. — 
The  power  of  courts  of  chancery  to  let  afide  deeds^  which  were 
obtained  by  fracd,  collufion,  or  by  fome  unjuftifiable  meafurcs,  be- 
longs to  a  treatife  upon  eq^aity.  In  this  place,  I  fiiall  only  remark 
that  all  fraudulent  conveyances  to  defeat  creditors  are  void  as  to  tlie 
creditors,  but  not  the  parties,  and  that  creditors  may  take  fuch  lands 
by  execution,  and  in  an  adlion  of  difleifin  to  recover  the  lands,  the 
i|ueftion  refpefting  the  validity  of  the  conveyance  may  be  tried. 
And  if  tlie  conveyance  be  found  to  be  fraudulent,  the  court  will 
confider  it  to  be  void,  and  the  creditor  by  force  of  his  execution  will 
hold  the  land  (b  conveyed,  in  the  fame  manner  as  if  no  conveyance 
had  taken  place.  All  conveyances,  as  gifts  upon  the  confideration 
ef  blood,  natural  love  and  affedion,  may  be  fet  afide  in  favour  of 
creditors,  in  the  fame  manner.  A  confideration  mufl  not  only  be 
valuable,  but  bona  fide*,  for  tho  an  adual  payment  be  made,  yet 
if  done  mala  fide,  and  the  intent  is  to  defeat  creditors,  the  deed  la 
void. 

It  may  be  confidered  as  a  general  principle,  that  a  deed  can* 

not  be  void  with  refjiedl  to  a  debt  contracted  fubfequent  to  its  ex- 

•ution  :  «  but  it  has  been  determined  where  a  perfon  made  a  fale  of 

lands   without  confideration,  and  continued  in  podeilioir,  and  ap- 

pfearod  to  be  the  owner,  tliat  fuch  deed  wa«  void,  as  it  refpeded 
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a  debt  contrafled  during  fuch  paflelfion.  In  this  cafe  there  was 
ground  to  prefumc,  that  fuchfale  was  made  with  a  view  to  enable 
thefeUertocontrad  debts,  and  avoid  the  payment ;  but  where  a 
fale  is  made  without  confideration,  and  the  parchafer  goes  into 
pofleflion,  a  fubfequent  creditor  does  not  tnift  the  fcllcrr,  on  the  cre- 
dit of  fuch  eilate,  and  of  coorfe  as  to  him^  it  cannot  be  a  fraud. 

y  No  perfon  can  take  advantage  of  a  fraud,  to  fet  afide  a  con« 
veyance,  but  he  who  is  prejudiced  by  it,  and  has  legal  title.  There- 
fore, where  it  appears  that  the  defendant  has  no  title,  he  can  take 
no  advantag  of  a  fraud  in  the  title  of  the  plaintiff^  for  this  was 
no  prejudice  to  him. 

We  have  confidered  the  nature  and  requifites  of  deeds  in  gene- 
ral, we  proceed  in  the  next  place  to  a  furvey  of  the  feveral  kind' 
of  deeds,  or  modes  of  conveyance  adopted  by  our  laws. 

I .  A  deed  in  the  form  I  have  already  defcribed,  is  the  moft 
univerfal  and  approved  method  of  conveying  eftates  in  fee  fitnple- 
This  inftrument  of  conveyance,  is  denoted  by  the  word  deed  :  and 
this  word  in  ccmmion  underftanding  is  appropriated  to  fignify  that 
inflrument  only.  For  tho  in  legal  confideration,  a  deed  compre- 
hends every  Ipecies  of  conveyances,  as  well  as  bonds  and  cove- 
nants under  fcal, — yet  in  common  praftke,  we  have  appropria- 
ted this  general  term,  to  point  out  this  particular  indniment,  in 
Read  of  the  particular  term,  which  would  be  feoffment :  and  the 
other  indruments  of  conveyance  are  diftinguifhed  by  their  particu' 
lar  names,  yet  in  our  law  proceedings,  we  confider  the  word 
deed,  according  to  its  legal  import. 

Our  deed  is  the  fame  with  the  ancient  feoffment  u(ed  in  En- 
gland, varying  only  fo  as  to  exclude  certain  terms,  which  had  im- 
mediate reference  to  the  fyftem  of  feuds,  and  by  way  of  diftindion 
among  lawyers,  it  is  ftill  called  a  feoffment.  The  operative  words 
afually  inftrted  in  deeds  are,  give,  grant,  bargain,  fell,  alien,  en- 
feoff, convey  : — cither  of  which  would  be  fufficient  to  transfer  the 
eftate.  The  fellers  are  indifcriDiinately  called,  donor,  grantor,  or 
feoffor,  and  the  purchafers,  donee,  grantee,  or  feoffee — By  deed 
eftates  in  fee-fimple,  fee-tail,  and  for  life,  wWch  are  created  by 
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tlic  aft  of  the  partioB,  arc  transferred.  As  we  know  of  but  few 
edates^  excepting  fee-liniple,  our  conveyancing  can  boaft  of  a  fimpli- 
city,  concifenefs,  facility,  and  clieapncfs,  fuperior  to  any  other 
country. 

The  original  mode  of  conveyance  in  England  was  oral,  and  th« 
evidence  confifted  in  livery  of  feifin,  or  corporal  invcftiture  of  the 
land  in  the  prcfence  of  the  freeholders  of  the  county.  This  was  the 
general  method  in  thofe  rude  and  ignorant  ages,  when  the  people 
were  unacquainted  with  letters,  or  incapable  of  writing.  But 
the  uncertainty  of  fuch  conveyances,  foon  led  them  when  they 
had  acquired  fufficicut  knowledge  to  introduce  conveyances  in  wri  • 
ting.  They  firft  adopted  the  finipie  and  concife  mode  by  ftjofFuient : 
but  for  the  pnrpofe  of  rendering  the  traiifadion  notorious  and 
public,  they  accompanied  it  willi  livery  of  felfin,  or  ilie  corporal 
tradition  of  the  pofleflion  of  the  lands.  Some  inconvenience  re- 
ful  ling  from  the  rtquifite  of  delivery  of  pollcfllon  of  the  lands  tranf- 
ferred,  induced  them  to  adopt  various  modes  of  conveyance  to 
elude  it  :  and  leafe  and  relcafe,  are  now  the  moll  common  mode  of 
conveyance  in  England,  and  in  thofe  of  the  States  in  America,  who 
kave  dofely  copied  the  Englifli  law.  This  mode  of  conveyance 
isfo  abftrufe  and  intricate,  that  it  requires  much  technical  knowl- 
edge to  be  able  to  draw  it,  and  is  fo  voluminous,  as  to  be  attended 
with  great  cxpenfe.  In  a  country  where  a  free  transfer  of  real 
property  is  admitted,  it  muft  be  very  inconvenient  to  have  it  en- 
cumbered with  fuch  intricate  and  expend  ve  modes  of  transference. 
In  this  ftate,  we  have  reafon  to  revere  our  anceftors  for  the  libe- 
ral fpirit  that  led  them  to  deviate  from  the  laws  of  tlie  country, 
from  whence  they  emigrated  and  cftablifli  a  mode  of  conveyance, 
fo  plain  that  every  proprietor  of  lands  can  eafily  acquire  fulHcieuc 
knowledge  to  draw  inflruments  to  transfer  them. 

In  this  frate  the  law  requiring  the  recording  of  deeds,  fjper- 
(eded  rile  necelTity  of  an  a*^tual  delivery  of  podelfion  of  the  pre- 
mifcs.  For  as  this  is  a  much  more  eileftual  mode  to  make  the 
tranfa<5lion  known  and  public,  it  would  be  fuperfiuoiis  to  continue 
the  common  law  practice  of  delivery  of  poUcUion.  It  is  unqeftion- 
ably,    upon  this  principle   that   that   pradlicc  has  been  generally 
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difcarded,  tbo  it  is  true  dicre  are  fame  inftaflces,  where  we  ice 
pcrfons  gp  through  with  the  ceremony  of  delivery  of  pofleffion  by- 
turf  and  twig,  in  compliance  with  tbe  tradition  ef  it»neceffity. 

AD  that  is  required  by  oar  law^  to  transfer  the  cftate  is,  that  oite- 
party  be  either  in  pofleffion  himielf,  or  by  fome  perfon  under  him  : 
but  if  a  firanger  be  in  pofleffion  claiming  right,  or  holding  by  aa 
adveriary  title,  then  the  deed  b  void. 

a.  A  leale  is  a  conveyance  of  the  ale  of  lands  for  life,  for 
years,  or  at  wUI ;  but  muK  be  for  a  lefs  dttic  than  the  Icf&r  has  in 
the  premifes,  for  if  ;t  be  of  the  whole  intereft,  it  is  an  affiigmncnt. 
It  is  by  deed  only,  that  the  fee  of  knd  pafles,  and  by  Icafc,  no- 
thing paAs  only,  the  nie.  Tbe  operative  words  in  a  leafe  are, 
deMffe,  granty  aniiofarm  let,  Leafes  art  made  either  ki  confidcr. 
ation  of  money  paid,  or  rent  referved  ia  the  leaft.  It  is  tbe  moft 
common  praftice,  to  take  leafes  of  lands  upon  the  contract  to  pay  a 
certain  fum,  which  is  paid  in  hand,  or  fecured  by  an  obligadon 
diflind  from  the  Icafe,  in  ^ich  cafe,  the  Icflee  {mrchafes  a  certain 
term  in  thef  lands  :  but  fometimes  leafes  are  made  in  confideration 
of  certain  rent  referved  in  the  leafe  :  to  which  conditions  may  be 
annexed,  as  a  forfeiture  of  the  leafe,  and  right  of  re-entry  in  the^ 
Icflbr,  when  the  rent  is  in  arrear. 

If  a  perfon  has  power,  by  virtue  of  a  letter  of  attorney,  to  make 
leafes  for  years,  generally,  he  niuft  do  it  in  the  name  and  flilc  c^ 
hismafter,  and  not  in  his  own  name.  Hfe  muft  kibfcribe  die  naia» 
of  the  principal,  and  deliver  tlie  leafe  as  his  a6L  For  if  he  figns 
his  own  name,  and  adds  by  virtue  of  the  letter  of  attorney,  diifii 
will  not  help  it,  becaufe,  by  the  letter  of  attorney  he  acquired  n« 
intereft,  but  only  the  power  qIl  a&ing  for  the  principal. 

Leafes  muft  b^  recorded  by  force  of  ftatutc,  which  enafts,  a  '*  that 
**  no  leafe  hereafter  made,  of  any  houfes  or  lands  within  this  ftate, 
*'  for  life  or  any  term  of  time  exceeding  one  year,  fhall  from  and 
"  after  the  firft  day  of  September  wext,  be  accounted  good  and  ef- 
'^  feftual  in  law,  to  hold  fiKh  houfes  or  lands  againft  any  other  per- 
*'  fon  or  pcrfons  whatfoever,  but  the  leflbr  or  Icflbrs,  and  their 
•*  heirs  only  ;    unlcfs  fuch  Icafc  be  in  writing,  and  fubferibcd  by 
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4<  the  lefloTj  and  atteftcd  by  two  fubfcribiDg  witnefles,  and  ac- 
**  knowledged  before  an  affiftant  or  jufticc  of  the  peace,  and  be 
'^  recorded  at  lengthy  in  the  records  of  the  town  where  fuch  houfet 
'<  and  lands  are. 

^'  That  no  leafes  of  houies  and  lands  already  made  for  term  of 
^'  life,  or  any  term  of  time,  exceeding  one  year  from  the  time  of 
^^  rifing  this  aflembly,  ihall  be  good  and  effedual  in  law,  againft 
^'  any  other  perfon  or  perfons,  bnt  the  ieflbr,  or  leflbrs,  and  their 
^^  heirs  ;  unlefs  the  fame  be  recorded  in  the  records  of  die  towa 
'<  where  fuch  eftate  lies,  on  or  before  the  £r&  day  of  Septemb^ 
^  next/' 

'  It  has  been  adjudged,  that  writing,  giving  liberty  or  licence 
Co  flow  lands,  for  the  parpofe  of  a  mill,  is  within  the  law,  and 
mofi  be  recorded,  or  it  is  void  againft  creditors  and  porchafers. 

Tho  a  paroleleafe,  is  null  by  the  ftatute  of  frauds  and  perjuries^ 
yet  it  may  operate  in  fome  inftances,  as  a  licence.  If  a  perfon  by 
virtue  of  a  parole  leafe,  enter  into  thepoflcffion  and  improvement 
of  lands,  he  cannot  be  fued  as  a  trefpailtr,  for  the  parole  leafe  will 
amount  to  a  licence  to  enter.  If  he  plants  or  fows,  he  will  be  en* 
ijtied  to  the  emblements.  He  cannot  be  fued  on  a  contra<Et  to  pay 
rent,  but  where  he  takes  the  proHts  of  the  land,  indebiutus  aflump- 
£t  will  lie  to  recover  the  value. 

^3.  All  exchange  is  defined  to  be  a  mutual  grant  of  equal  inte- 
rt^y  the  one  in  confideration  of  the  other.  The  eftates  muft  be 
equal  in  quantity  of  intereft,  as  fee  (imple  for  fee  iimple,  but  may 
differ  in  vaior.  The  word  exchange,  is  by  law  appropriated  to 
this  cafe,  and  can  be  fupplied  by  no  other.  This  mode  is  not  prac- 
tifed  in  this  (late,  but  the  cuftom  b,  for  each  party  to  execute  deeds 
in  common  form. 

4.  A  partition  is  where  two  or  more  joint- tenants,  co-parce- 
ners, or  tenants  in  common,  agree  to  divide  die  lands,  each  tak- 
ing his  part  and  portion.  They  mutually  convey,  and  aflur# 
to  each  other,  the  feveral  eftates  they  are  to  hold  fcparately. 

S  s  2  Thefe 

z  Sffiiih  vs.  SimoBS|S.  C.  179  b 


gi6  OF  TITLE  ^Y  DEED. 

Thcfc  are  denominated  primarj,  or  original  conveyances  ;  the 
follow JOg are  called  fecondary,  or  derivative  coDvevaiues. 

5.  Releafes,  which  are  a  difcbarge,  or  conveyance  of  a  wan's 
right  in  lands  to  another,  that  hath  Tome  former  edate  in  pofielllon. 
The  words  generally  ufed  arc,  "  rem'^f:^  rsUafcy  and  forever  quit- 
claim" Releafes  enure  to  enlarge  an  eftate,  as  where  the  remain- 
der ni::n  rcleafes  his  right  to  the  tenant  for  life,  or  the  rcverfioner 
to  the  tenant  for  years  :  to  pais  a  right,  as  where  one  co-parce- 
ner releafes  to  another  :  to  pals  an  eft  ate,  as  where  the  difleilar 
releafes  to  the  difleifc^;  or  where  a  perfon  dilTciled  by  two>  releafes 
to  one  of  the  joint  dilleifors,  the  difleifor  to  whom  the  rcleafe  is 
given,  (hall  hold  the  lauds,  to  the  exclulion  of  the  other. 

We  have  in  this  ftate  a  common  mode  of  conveyance,  called  a 
qnlt-clnim  deed.  Tho  it  he  in  the  form  of  a  rekafe,yet  the  object 
is  to  transfer  lands  without  warranty  exprefs  or  implied.  It  is 
tlicrefore  a  common  praiftice  for  a  proprietor  of  lands  to  exe- 
cute a  quit-claim  deed  to  a  purchafer,  who  has  neither  pofleflion 
or  pretence  of  claim  :  and  as  by  our  law,  a  deed  is  confidered  in 
all  cafes,  as  giving  poflcffion,  this  operates  as  a  conveyance  with- 
out warranty. 

6.  'A  confirmation  is  nearly  allied  to  a  releafe,  and  is  defined 
to  be  a  conveyance  of  an  eftatc,  whereby  a  voidable  eftate  is  made 
furc  and  unavoidable,  or  whereby  a  particular  eftate  is  encrcaled, 
and  the  words  of  making  it  are,  have  given,  granted,  ratified, 
approved,  and  confirmed.  W 

7.  An  affignment  is  properly  the  transfer  of  all  the  right  a 
perfon  has  in  any  eftate,  but  is  ufually  applied  to  eftates  for  life, 
or  years.  It  differs  from  a  leafe  in  this,  a  Icafc  only  grants  part 
of  the  intercft,  referving  a  reverfion,  but  an  affignment  difpofcs 
of  tJie  whole  eftate. 

8.  A  dcfcafance,  is  a  collateral  deed,  made  at  the  fame  time, 
with  the  other  conveyance,  containing  certain  conditions,  upon  the 
performance  of  which,  the  eftate  then  created,  may  be  totally  un- 
done.  Originally  mortgages  were  ufually  made  in  this  manner, 
the  mortgagor  conve\ing  to  the  mortgagee,  and  he  at  the  fame 
time  executinga  deed  of  dcfcafance^  whereby  the  deed  to  him 
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was  rendered  void  on  the  repayment  of  the  money  borrowed  at  j« 
certain  day.  But  the  praftice  is  now  to  annex  the  condition  to 
the  mortgaged  deed,  and  fo  indeed  of  all  other  conveyances  intend, 
•d  to  be  conditional,  which  has  rendered  defeafances  as  feperate 
deeds,  unneccflary. 

Before  I  clofe  this  chapter,  it  is  neceflary  for  me  to  give  a 
flight  (ketch  of  the  law,  refpeding  ufes  and  trufts.  On  this  fub- 
jeft  however,  I  (hall  be  extremely  concife,  as  our  law  concerning 
lands,  render  unneceflary  fuch  modes  of  conveyance,  and  it  is  in- 
confiftent  with  the  nature  ofthis  elementary  treatife,  to  go  into  a 
minute  confideration  of  all  the  fubtleties  and  refinements,  which 
have  been  introduced  into  that  branch  of  law,  by  the  Englifli 
jurifis. 

a  .Ufes  originated,  it  is  agreed,  from  a  principle  in  the  Roman 
law,  which  admitted  a  ufufruduary  property  in  a  thing,  diftin^ 
from  a  thing  itfelf,  that  one  perfon  might  own  lands,  and  another 
be  entitled  to  the  ufc.  This  piinciple  was  tranfported  into  the 
EngHfh  law  by  the  clergy,  for  the  purpcfe  of  eluding  the  ftatutes 
of  mortmain,  which  prohibted  them  from  holding  lands.  As  the 
chancellors  were  gencially  clergymen,  th  ey  countenanced,  fuppor- 
ted,  and eftablifhcd  this  dodrine.  A  ufe,  may  be  defined  lobe  a 
gift  of  lands  to  one  perfon,  for  the  ufe  of  another,  who  in  law  lan- 
guage is  called  ce/Iui  que  itfc.  Feoffor,  enfeoffs  a  perfon  of  lands 
to  the  ufe  of  himfelf,  or  fome  other  perfon.  The  feoffee  1k«s  ilic 
4llrgal  property  and  pofleflfion  of  the  lands,  while  the  cefliii  que  ufe 
had  a  right  to  enjoy  the  profits.  But  ceftui  que  ufe,  was  confidcr- 
cd  as  having  no  right  to,  or  in  the  thing  iiftlf.  The  abfoiute  pro- 
perty was  in  the  truftee,  and  the  ceflui  que  ufe  confided  in  the  con- 
(cience  of  the  truftee,  for  the  profits  of  the  land.  The  chancellor 
whofe peculiar  jurifdid ion  extended  to  matters  of  confcicnce,  would 
compel  the  feoffee  in  trufl,  to  perform  the  trufl  repoCed  in  him. 
When  the  clergy  had  introduced  this  artificial  principle  of  jurif- 
prudence,  it  was  adopted  by  civilians  to  avoid  the  rrflraint,  and 
hardfhips  of  ijie  feudal  fyftem,  upon  the  proprietors  of  lands, 
which  they  then  began  to  feel  to  be  very  burdenfoinc  and  oj^pref- 
{vi^.     During  the  long  civil  wars  between  the  houfcs  of  Yoi  k  luid 
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Lancafter,  this  became  a  common  mode  of  conveyance,  for  the 
parpofcof  fecuring  eftates  agakifl  forfeitures.  Whcti  ufes  had  be- 
come  general,  a  refined  fyftcm  of  rules  refpefting  them  was  adop- 
ted. In  chancery  it  was  faid,  every  man  ffiall  have  bis  remedy 
according  to  the  intent  of  the  feoffment,  and  according  to  con- 
fcicnce,  but  in  the  Courts  of  law  it  h  othcrwife  ;  for  the  feoffee 
Chall  have  the  land,  and  the  feoffor  (hall  have  nothing  againft  his 
own  feoffinent,  tho  it  was  upon  confidence.  The  chancery  of 
couHe  ailumed  exclufive  jiu-ifdidion  refpeding  ufes. 

The  regulations  refpeding  u(es,  that  rendered  tbem  Hibfervient 
to  the  views,  the  wilhes  and  the  intcreft  of  the  people  were  : 

I.  That  ufes  could  not  be  fcAfeited  to  the  king  for  treafon,  by 
which  the  eftate  might  be  fccured  to  the  heir,  againft  that  barba- 
rous law  of  forfeiture,  which  puntlhes  the  children  for  the  crime  of 
the  parents.  2.  That  ufes  {hould  not  be  liable  to  any  of  the  feu- 
dal burdens,  as  efcheat  for  felony,  or  dcfed  of  blood,  or  wards, 
marriages,  reliefs,  heriots,  and  aids  to  knight  the  eldeft  fon,  or  mar- 
ry the  daughter.  3.  That  ufes  (hould  not  be  extendible  for  debts, 
on  any  legal  proccfs,  by  which  tlie  ceftui  que  ufe  was  enabled  to 
cheat  his  creditors.  4.  That  ufes  were  devifeablc,  by  which  ceftui 
que  ufe  might  make  fuitable  and  convenient  provifions  and  fettle- 
ments  for  his  family,  which  was  deemed  a  great  privilege  at  the 
time  of  the  feudal  reftraints  upon  deviles.  5.  That  ufes  might  be 
afligned  by  fecret  deeds  between  the  parties,  by  which  the  pro- 
prietor of  the  lands  might  be  kept  unknown,  and  the  panics  avoided 
cd  the  trouble  and  inconvenience  of  livery  of  feifin,  or  delivery  of 
poffeifion  of  the  land,  as  required  at  common  law;  6.  That 
buftjand  iUould  noc  have  curtefy  of  a  ufe,  nor  the  wife  be  endowed, 
which  gave  birth  to  die  doctrine  of  jointures. 

At  the  fame  time  -courts  of  chancery  determined,  that  ufes  could 
tiot  be  r.iifed  without  fuflicient  confideration,  and  that  they  were 
dcfcendable  according  to  law.  It  is  eafy  to  fee  the  inconveniences 
thatmuftneccflurily  rcfult  from  this  metaphyfical  fpecies  of  eftatc, 
while  conveyances  could  be  made  in  a  fecret  manner,  and  the 
land  and  the  ufe  were  two  independent  fubjeds,  and  might  refide 
in  difTerent  perfons.     Sundry  falutary  regulations  were  taade  to 
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avoid  this  inconvenience  without  effed^  till  the  faffious  (latute  of 
«fes  paflcd  in  the  ayth  year  of  Kenry,  VIII.  which  was  calculated 
to  cut  up  uftrs  by  the'  roots.  This  ilatute  recites  the  frauds  ari- 
fing  from  iecret  conveyances^  without  livery  of  feiiin;  andrrom 
wills  fomctimes  in  writing,  and  fomctimcs  by  nalvd  words,  or  to- 
kens by  perfonSy  vidted  by  fickneis,  in  their  extreme  agonies  and 
pains,  by  deRgning  perfons,  to  th<  dilinheriting  of  heirs  ;  the  in- 
juftice  that  arole  in  depriving  lords  of  tlieir  feudal  rights,  and 
the  crown  ofthe  benefits  of  forfeitures  ;  the  perjuries  in  the  trials 
of  the  fecret  wills  and  ufes,  and  the  uncertainty  refpeding  die 
property  of  the  lands  ;  and  then  ena^,  that  when  any  perfoQ 
ihall  be  feifed  of  any  lands  or  other  hereditaments,  tp  the  ofe^ 
confidence  or  truft  of  any  other  perfon,  or  body  politic,  the  pcr- 
fon  or  corporation,  entitled  to  the  ufc  in  fce-fimple,  fee-tail^  for 
life,  or  for  years,  or  otherwife,  fliall  thenceforth  (land  and  b« 
Ibifed  or  poflefled  of  the  land  of,  and  in  the  like  eftate,  as  thej 
have  in  the  ufc,  truft,  or  confidence,  and  that  the  eflate  of  the  per- 
H)n  fo  feifed  to  the  ufe,  (hall  be  deemed  in  them,  that  have  the  ofe 
in  fuch  manner,  quality,  form,  and  condition,  as  they  hid  before 
in  the  ule.  Thus  the  ftatote  executes  the  ufe  as  it  is  termed,  that 
13,  transfers  the  ufc  into  poflcffion  ;  by  which  means  the  ceftii 
que  ufe  become  conipleatly  poflcfled  of  the  land  in  law,  as  he  was 
before  in  equity.  ^  No  words  fays  Reeve  in  his  hiftory  of  the  Ea- 
glifil  law,  could  be  imagined  more  fimplc,  and  at  the  fame  time 
»ore  efficacious  for  the  annihilation  of  iifes,  than  the  purview  of 
this  z€t.  By  a  kind  of  legal  magic,  the  whole  frame  of  landed 
property  (eemed  on  a  (uddcn  to  be  changed,  and  every  man  who 
had  before,  only  the  ufe  of  his  eftate,  at  the  mercy  almoft  of  hb 
feoffees,  was  made  in  an  inftant,  the  compleat  and  lawful  owner 
of  it. 

The  courts  of  law  inftead  of  fending  fultors  to  the  cofurts  of 
chancery  for  relief,  began  to  take  cognizance  of  ufes  as  legal 
eftates :  and  the  learning  of  landed  property  wo'tld  have  been 
fettled  again  upon  tl>e  principles  of  cpramon  law,  had  it  not  been 
for  the  narrow,  technical,  and  illiberal  notions  of  the  judges. 
They  determined  that  no  uife  could  be  limited  on  a  ule,  and  that 
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«r*lien  a  man  bargains,  and  fells  his  lands  to  another  for  money, 
M'liich  railcs  a  ufc  by  implication  to  the  bargainee,  the  limitation 
of  a  further  ufc  to  another  pei-fon  is  repugnant,  that  the  (latute 
did  not  extend  to  terms  of  years,  cr  other  chattel  intcrefts,  be- 
caufe  the  cxpreflion  was  only  feifcd,  and  the  termor  is  not  feifed 
i)ut  poflefled,  and  that  where  lands  are  given  to  one,  and  his  heirs, 
in  truft  to  receive  the  profits,  and  pay  ov  er  to  another,  this  ufc 
is  not  executed  bv  the  (latute  :  for  the  land  mull  remain  in  the 
Crudee  to  enable  him  to   perform  his  truft. 

Thef«  decifions  of  the  courts  of  law  rendered  neceflary  a  recur- 
rence to  the  chancellors,  who  took  cognizance  of  fuch  cafes,  and 
inafhorttime  revived  under  the  denomination  of  tnifts,  their 
jnrifdlfl;ion  of  ufes,  for  it  was  eafy  to  vary  the  form  of  words, 
by  which  the  conveyance  was  exprefled,  fo  that  according  to  the 
decifion  of  the  courts  of  law,  the  ftatute  of  ufes  would  not  execute 
the  nfe,  or  transfer  the  ufes  into  pofleflion  ;  and  then  the  courts  o( 
chancery  would  take  cognizance  of  them  as  trufts. 

So  that  the  whole  efFe<a  of  the  Statute  of  Henry,  VIII.  on  ufes, 
was  to  render  it  neceffary  for  the  chancery  to  elude  it,  to  change 
the  name  of  ufes  into  trufts.  This  ftatute  however  gave  effi- 
cacy tD  certain  new  modes  of  conveyance,  calculated  to  render 
thcfc  tranfadions  fecret  and  fave  the  trouble  of  livery  of  feifin. 
Such  as  a  covenant  to  ftand  feifed  to  ufes,  and  leafe  and  relcafe, 
which  are  the  common  modes  of  convey  ance  in  England. 

But  when  the  courts  of  chancery  refumed  their  jurifdiftion  over 
ofes  under  the  name  of  trufts,  they  adopted  rules  which  were  cal- 
culated to  avoid  the  inconveniences  that  were  derived  from  ufes. 
They  confidcred  a  truft  eftate  to  be  equivalent  to  a  legal  owner- 
(hip,  governed  by  the  fame  rules  of  property,  and  liable  to  "every 
c'lange  in  equity  which  the  other  is  in  law, — The  ceftui  que  ufe, 
^.as  no  right  in,  or  to  the  thing  in  law,  but  in  equity  he  has.  The 
truftce  is  confidered  as  the  more  inftrument  of  conveyance,  and 
cannot  eifcft  the  eftate.  Yet  in  confidcration  of  law  he  is  the 
proprietor  of  the  eftate,  but  vet  in  equity.  The  truft  will  de- 
kond,   may  be   aliened,  is  liable  to  dcbts^  to  fcrfciture,  to  leafes,- 

and 
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>Lttd  other  encttinberancetf^  and  to  ihit  cortdy  of  the  hxifliand  as  if 
it  were  an  eftateat  law.  Thetniftees  maybe  compdled  in  chan- 
cery to  make  conveyances  to  the  ceftui  que  trud^  or  fuch  other 
perfons  as.  equity  may  require.  Such  is  the  law  of  England^  re- 
fpedlng  nfes  and  trufts. 

But  as  In  this  (late,  none  of  the  reafons  exift  that  did  in  En- 
^land^  for  their  introdudion,  and  as  no  advantages  can  be  deri- 
ved firora  them  it  is  not  probable  that  they  will  ever  be  adopted. 
The  recording  of  our  deeds^  precludes  the  pofRbility  of  a  fccrct 
jnode  of  conveying  eftates^  by  whidi  the  legal  eftate  can  be  con- 
•cealed^  or  rendered  uncertain,  and  a  provifion  for  prodigal  chil- 
dren may  as  well  be  made  by  giving  them  the  ufe  of  the  eftate 
during  life,  or  to  another  in  truft  for  him — as  in  both  inftances, 
the  eftate  will  be  equally  at  his  cOntroul  and  equally  liable  for  his 
debts.  The  troth  is,  our  general  law  has  given  the  proprietors 
of  land,  every  honeft  privilege  that  can  be  derived  from  ufes,  an4 
trufts  ;  that  is^  exemption  from  forfeiture  and  the  feudal  incidents, 
and  the  power  of  deviling,  and  has  deprived  them  of  every  ua- 
juft  privilege,  that  was  acquired  by  the  ceftui  que  truft,  that  is, 
exemption  from  liability  to  be  taken  for  debts,  and  the  power  of 
lecret  conveyances,  tho  there  be  no  neceffity  of  a  fbrmal  public 
delivery  of  pofleffioo. 

If  the  decifion  of  the  fuperior  court  in  the  only  cafe  which  has 
come  before  them,  be  confidered  as  law,  the  bufiuefs  of  ufes  and 
trufts,  is  at  an  end.  They  have  adjudged  that  the  ceftui  que  ufe, 
Ihall  take  the  eftate  in  the  fame  manner,  as  tho  it  had  been  di- 
redely  granted  to  kirn  ;  and  that  the  feoffee,  or  truftee  has  no  pro- 
perty in  the  eftate,  even  at  law.  A»  this  is  the  only  cafe  that  has 
been  adjudged  on  this  point,  it  is  neceflary  to  confider  it  at  Iv'ge. 
t  The  cafe  was,  Nathaniel  Cornwell  in  coniideration  of  love  aiid 
good  will  to  Abigail  Taylor,  his  neice,  and  wife  of  Jofeph  Taylor, 
granted  to  Jeremiah  Bacon,  bis  heirs  and  ailigns,  the  lands  in 
qucftion,  to  hold  in  truft  for  the  faid  Abigail  during  life,  and  then 
for  her  children,  born,  or  to  be  born,  and  to  their  heirs  and 
aftlgns  forever.  Abigal  died  leaving  four  children,  and  Jofeph 
Taylor  as  their  guardian  was  in  pofleftlon  of  the  lauds^  and  adion 
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of  difleifin  was  brought  againft  hha,  by  &id  Jeremlab^  to  recover 
tbc  pofleflion  ;  the  court  determiDed,  that  the  children  of  Abigai] 
liod  aoabfohicc  eftate  in  the  lands  in  queftioB,  and  that  the  pofle^ 
fion  follows  the  nfe,  that  (aid  Jeremiah  being  only  a  mere  nominal 
perfon  in  the  dced>  and  no  confidemtion  arifing  from  him,  he  b 
confldered  as  having  no  legal  eftate  in  the  premKes,  by  which  to 
recover  pofleflion.  Their  opinion  is  gronnded  upon  the  principle 
that  the  dodrine  refpe^^ing  ufes  eftabiiflied  by  the  ftatute  of  ufea 
in  England^  was  in  the  idea  of  our  anceftors,  at  the  time  of  tlieir 
emigration^  the  law,  and  that  to  eftablifh  a  do<^rine  of  nfes  here» 
which  would  oeceflarily  acquire  a  number  of  ftatutes  to  remedy 
the  inconvenience^  refiilting  from  it,  w^uld  neither  be  wife  or 
prudent. 

By  this  decifion,  it  is  eflablilhed  that  ceftui  que  ufe^  will  takr 
abfolutely  as  large  an  eftate,  as  the  u(c  or  truft  given  to  htm.  If 
the  ufe  be  to  him,  and  his  heirs,  then  he  takes  an  abfolute  eftate 
10  fee-fimple  ;  if  for  life,  or  years,  then  an  abMute  eftate  for  life 
or  years,  while  the  feoffee  or  truflee  takes  not  even  the  fiiadow  of 
a  legal  eftate.  This  extends  the  ftatute  of  ufes  to  trcfts,  as  well  as 
nies>  and  annihilates  all  fuch  eftates  at  a  fingle  ftroke.  This  wa» 
not  however  a  unanimous  decifion  of  the  court,  and  the  reafoning 
of  the  minority  demonftrate  that  the  judgment  of  the  majority 
was  againft  the  then  exifting  law. 

The-  courts  of  common  law  in  England,  always  recognifcd  the 
principle,  that  feoffee  or  truftee  had  an  abfolute  eftate  at  law  in  the 
lands,  and  that  the  ceftui  que  ufe  had  nothing  but  an  equitable 
right,  which  courts  of  chancery  only  coufd  make  efledual.  The' 
power  of  a  proprietor  of  lands^  at  common  law,  to  make  fiich  con- 
veyances has  never  been  queftioned,  and  certainly,  this  po^er 
exifts  in  the  very  nature  of  the  title.  I  may  give  the  ufc  and  inr- 
provement  of  my  eftate  to  one  for  years,  and  then  to  another  m 
fee.  Here  the  tenant  for  years,  has  nothing  but  the  right  to  ufc, 
while  the  fee  is  in  another  perfon.  By  the  fame  principle  I  may 
give  my  eftate  abfolutely  to  one,  to  hold  in  truft  for  the  ufe  at 
another.   In  botii  caics,  die  uCs  and  the  fee  are  in  different  perfunsw 
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The  ftatnte  of  tXcs,  has  no  more  force  in  this  ftate  than  the  sta- 
tute of  Weftminfter  the  fecond^  and  oar  courts  may  as  well  make 
ftatntes  at  home,  as  import  them  from  abroad.  Here  was  a  right 
exiftiiig  at  common  law,  to  create  a  certain  fpecies  of  eftate,  and 
which  never  had  been  taken  away  by  ftatote.  No  judicial  tribunal 
can  take  away  the  Tight,  without  excrcifing  legiflative  powers. 
To  have  been  conliftent,  the  court  fhould  have  faid,  that  a  per- 
fon  bad  no  right  to  make  fuch  eftate,  that  tiotbiog  was  paded  by 
the  conveyance,  and  the  property  was  in  the  original  grantor, 
but  to  deny  him  the  right  of  making  fuch  an  cdate,  and  then  veliing 
the  property  different  from  what  he  intended^is  an  aflumption  of 
power,  on  the  part  of  the  court,  to  make  a  dilpofition  of  a  man's 
eftate,  not  only  without  his  confent,  but  againft  his  will  :  for  they 
might  as  well  have  direSed  this  land  to  have  vefted  inany  otlier 
mode,  as  conformable  to  the  Englilh  (latute  of  uies. 

That  our  progenitors  confidercd  tl^e  do^rine  of  ufes,  as  fettled 
by  the  ftatate  of  Henry  VIII.  to  be  law,  at  the  time  of  their  emigra- 
rion,  is  at  leaft  problematical  :  for  at  that  time,  which  was  in  the 
reigns  of  James  I.  and  Charles  I.  it  is  a  wcH  known  fa6b,  that 
«fcs  had  been  reftored  under  the  name  of  trufts  ;  and  were  then 
recognized  by  the  courts  of  law,  and  elFeAuated  by  the  courts  of 
chancery.  Our  ancelloi'S  therefore,  if  they  knew  any  thing  of 
this  fubje^t  mud  have  had  an  idea,  that  truft  ellates  were  conntlent 
with  the  law  of  England.  But  at  any  rate,  it  is  a  very  far-fetched 
argument,  indeed  to  fay,  that  the  idea  of  our  anceflors  refpc^^ling 
the  operation  of  a  (latute  in  England,  at  the  time  of  their  emigra- 
tion^ ihall  be  the  rule  to  decide  what  the  common  law  is,  upon 
a  caic  arifing,  one  huadred  and  fifty  years  after  Aurds. 

Confidering  our  general  regulations  refpe£bing  landed  property, 
there  can  be  no  reafon  for  apprehending  that  any.  inconvenience 
as  the  court  have  fuggeded,  tho  they  have  |K>inted  out  none,  could 
rcfult  from  adopthig  the  doArine  of  ufes.  It  therefore  would  have 
been  better,  and  much  more  confiftcnt  with  law,  if  Taylor  had  ap- 
plied to  a  court  of  chancery,  and  obtained  a  decree,  which  nnqued. 
ionably  would  have  been  in  the  power  of  the  court,  that  Bacon 
fhould  have  rcleafed  his  right  at  law,  to  the  children  of  Abigail^ 
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for  whoie  uTe  he  held  it.  Thi$  would  have  beeii  no  vlol^ion  of 
the  common  law.  A  ufc  or  truft  would  then  have  been  defcend* 
able^devifeable^  transferable,  and  liable  for  debts,  like  an  eftate  a€ 
law^  and  the  truftee  under  the  power  of  courts  of  equity,  and  com* 
pellable  to  make  fiich  coaveyance^  as  juftice  recjuired.  Whether 
our  courts  in  future,  willcoofider  this  decifiontobe  law^  it  is  not 
probable  will  ever  be  determined  ;  as  there  is  but  little  profpedb 
that  another  inch  cafe  wiU  ever  come  before  them. 


A 


Chapter    Sevbnteen'th. 
OP  TITLE  BY  DEVISE. 


Dcviie  is  a-  difpofitioifof  real  eftace  in  a  man's  laft  will  and 
teftament.  The  power  of  devidng  has  been  generally  permit- 
ed  by  all  laws  but  thofe  of  feudal  origin.  In  England^  lands  were 
devifeable  before  the  conqucft,  but  the  introduc^tion  of  the  feudal , 
tenures,  deprived  the  (ubjedts  of  that  right,  until  it  was  rcftorcd 
by  ftatute  in  the  reign  of  Henry  VIII.  At  the  time  when  pur  fore- 
fathers came  from  England,  the  power  of  dcvifing,  was  poflefled 
by  the  people,  and  they  enabiifhed  it  here  in  the  fullcft  extent. 
Our  ftatute  law  declares,  <i  that  all  perfons  of  the  age  of  twenty-one 
years,  of  right  underftanding  and  memory,  whether  excommuni- 
cated^ or  other,  (not  othcrwife  legally  incapable,)  ihall  have  full 
power,  authority,  and  liberty  to  make  then-  wills,  and  teftaments, 
and  all  other  lawful  alienations  of  their  lands  and  other  eftates^ 
*  and  that  no  wills  or  teftaments,  wherein  there  fliall  be  any  de- 
vife,  or  devifes  of  real  eftate,  (hall  be  held  good  and  allowed" for 
any  fuch  devife  or  devifes,  if  they  are  not  witnefled  by  three  wit- 
ncflcs,  allofthem  figningin  the  prefence  of  the  teftator. 

In  this  place,  it  is  not  my  intention  to  enter  into  a  general 
confideration  of  wills,  which  will  be  referved  till  I  come  to  treat 
ofperfonal  property.  I  fhall  fay  nothing  more  concerning  them 
than  what  is  necelTary  to  explain  the  law  refpefting  devifes. 

All 

i  Sfatntff*.  $.  It  is  fingular,  that  the  ^rord  "  CKCommnnTfarc/'  (h.>«M 
h«ve  bten  introduced  into  the  natote«  or  conrinocd  in  the  revinons,  uhca 
\i  is  well  known  that  there  never  was  an  eccltfjaftical  trihonal  in  this  ft*Tc 
ihat  coul4  denounce  a  fcntenceof  excommuoicaiioD,  or  any  other  decree,  that 
could  cffc^  a  man'i  civil  righia.  «  Suiuie»iii. 
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/  All  pcrfons  a«  capable  of  deviftng  their  ^ates^  untefe  Acy  are 
under  certain  difabilities  or  difqualifications.  Thefe  are  founded 
upon  a  waait  ofdikvettom,  or  a  want  of  capacity.  ^  fnfoncy,  dif- 
ables  a  pcrfon  to  devils  lib  eftate,  for  want  of  piroper  diferetion. 
^  So  idiocy  and  itdanity  ,'dn&\uuViHyf  for^wast  of  capacity.  ;  N09* 
iatte  memory  is  a  diTqacilhication^  founded  on  incapacity.  It  is 
not  iiifficient^  that  the  teftator  be  of  fufBcient  memory^  when  he 
makes  hb  will^  to  anfwer  familiar  and  ufaal  qaeftions^  but  heou^t 
to  have  a  difpoTing  memory,  fo  that  he  can  make  a  dtfpofnSon  of 
hi»  eftate,  with  atlderftanding  and  reaJfoh  ;  which  the  law  calk  a^ 
fine  and  pcrfcft  memory.  Reftraint,  menace,  or  dnrcft  of  imprl- 
rontnent,  is  a  difqiialiBcation  at  common  law,  for  the  flfatute  la^ 
exprcfsly  ddignates  the  other  difqUalifications,  and  then  fays  gene- 
rally, fdot  othenvffi  legally  incapable ^  which  muft  refer  to  a  common 
law  incapacity.  Thus  if  a  man  hi  his  ficknefs,  makes  a  will,  by 
th^  over  importuning  of  his  wif6>  to  the  end  that  he  may  be  quiet^ 
this  fhall  be  faid  to  he  a  will  by  reftraint,  and  not  binding.  But 
there  muft  be  a6bual  proof  of  fome  undue  ioiportunement  or  re- 
ftraint of  the  dcvifor,  to  avoid  a  will  r(*gularly  made.  *  If  a  per- 
Ibn  be  under  any  of  thefe  difabiiitie^,  viz.  infancy,  idiocy,  iiifainty, 
non-{ane  rhcmory,  or  durefs,  at  the  time  of  the  inceptioii  of  tlic 
devife,  it  will  be  abfolutcly  void,  tho  the  difability  be  aftualiy  re- 
moved  before  the  confummation  thereof,  by  the  death  of  the  devi- 
Ibr,  for  a  devife  or  will  is  fuch  from  the  making,  and  therefore  the 
parties  muft  be  qualified,  and  have  ability  at  that  time  :  and  if  the 
perfon,  after  the  removal  oftlic  difabiliiy,  declares  that  the  wilt 
made  during  the  difobility  jfhall  ftand,  'it  is  ft  ill  void.  A  married 
woman  in  England  is  by  ftatute  difqualifred  to  make  a  devife. — 
Our  ftatute  does*  not  name  a  married  womai^  but  generally,  not 
otherwise  legally  incapable.  So  that  a  queftion  has  arifen  lately^ 
whether  a  married  woman  at  common  law,  be  difabled  todevlfe her 
eftate.  In  the  cafe  of  Adams  and  Kellogg,  where  a  married  woman 
devifed  her  lands  to  her  hufi>and,  the  fuperior  court  adjudged  that 
the  devife  was  void,  becaufe  the  devifor  at  common  law  was  dis- 
abled to  make  it.  This  decilion  was  afterwards  reverfed  by  th« 
fapreme  court  of  errors,  by  which,  the  law  is  now  fettled,  that  a 
*  married  woman  may  make  a  devife  of  her  own  lands,  even  to  her 
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The  ftatnte  law  has  pre(cribed  no  particular  form  for  a  devi(e  ; 
of  courfe  any  words  that  fuffickntly  exprefs  the  intent,  wUl 
be  a  good  deviie.  Neither  has  the  ftatute  made  it  requifite  by  ex- 
prefs  words,  that  the  will  be  in  writing,  or  be  rabfcribed  bv  the 
teftator.  /  Bat  it  requires  that  a  will  fhall  be  witnefied  by  three 
witnciles,  whoihalldgn  in  the  pretence  of  the  te(lator,  if  it  con- 
tain a  devife  of  lands,  to  make  tlie  deviie  good.  This  clearly 
implies,  that  the  will  mufl  be  in  writing  :  but  points  out  no  regu- 
lation refpe^S^ing  the  figiiingof  the  teftator,  for  tiiowe  ihould  fup- 
poie  that  the  witiietTiug  of  the  witncfies^  muft  be  to  his  ligning, 
yet  tl;cir  witnefling  to  his  publication  would  comply  with  the 
Words  of  the  ftatute.  But  it  is  undcrftood,  that  all  wills  con- 
taining deviies  of  lands,  mud  be  iji  writing,  figned  by  the  teftator, 
whetlier  at  the  beginning  or  end  of  the  will  is  immaterial  ; 
fealed  as  is  commonly  pradiicd,  tho  not  abfolutely  neceflary,  and 
witneiled  by  tlipec  witneflcs,  all  fubfcribing  their  names  in  the 
prefcncc  of  the  teftator,  fo  that  he  may  have  it  in  his  power  not 
only  to  (ee  them,  but  he  muft  avElually  obferve  them.  The  witnefles 
muft  be  legal,  in  point  of  charadcr,  for  infamous  perfuns,  who 
have  committed,  and  been  convicted  of  the  crimes  which  at  com- 
mon law  difquallfy  perfons  to  teftify,  cannot  be  witnedcs  to  wills, 
and  in  point  of  intereft,  for  a  perfon  who  has  any  intereft  in  the 
eftablifhment  of  a  will,  as  a  legatee  or  devifee  cannot  be  a  witnefs. 
But  it  has  been  adjudged  by  the  courts  of  law  in  England,  in  the 
cafes  of  Wyndham,  vs.  Chetwynd,  and  Kindfon  vs.  Keuey,  that  a 
witneis  incompetent  at  the  time  of  atteftation,  might  purge 
bimfelf  afterwards  cither  by  releafe  or  payment,  and  become  com- 
petent by  the  rule  of  the   law. 

All  natural  perfons  arc  capaWc  of  being  devi fees  :  as  well  as 
corporations,  or  bodies  politic.  But  tbefe  laft  from  their  nature 
cannot  make  a  devife.  m  Dcvifees  may  be  afcertained  by  nomina- 
tion, an  aftual  naming  of  the  perfons,  or  by  defcription,  fo  that 
the  perfon  intended  can  be  known.  Defcription,  may  be  by  the 
name  of  dignity,  or  office,  or  by  the  name  of  reputation,  or  nearcft 
rfkin  and  the  like.  If  the  name  or  defcription  be  miftaken,  yet  if 
the  perfon  intended  to  take,  be  certain,  tlie  devife  is  good.   Aliens 

cannot  be  devifecs. 
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Every  perfon  may  dcvilc  any  cftatc  that  he  has  in  things  real, 
and  may  create  by  devife^  any  kind  of  eftate,  excepting  thofe  whick 
arife  from  the  mere  operation  of  law  :  and  may  impower  execu- 
tors toiell  lands. 

M  A  dcvife  is  deemed  to  be  a  conveyance,  and  therefore  vnH 
transfer  only  fiich  lands  as  the  dcvifor  owned  at  the  time  of  mak- 
ing devife.  Therefore  if  a  man  devifes  lands  by  particular  defcrip- 
tion,  and  afterwards  purchafes  them,  or  if  he  deviles  ail  the  lands 
of  which  he  fhall  die  the  owner,  and  afterwards  purchafes,  the  dc- 
vife in  both  thcfe  cafes  is  void,  as  It  refpefts  th«  fubfequent  purchafot. 

#  A  devife  by  a  man  to  his  heirs,  to  take  in  the  fame  manner  they 
would  have  done  by  defcent^  ia  voki^  and  the  heirs  Ihall  take  by 
defcent.  ■• 

/  A  devjfe  was  nude  to  a  pertbn,  and  his  male  heir  in  fee-tail,  iq 
fuccefiion  forever ;  the  devifee  died  leaving  two  fons ;  it  was  deter- 
mined thai  the  word  heir  is  nomen  coUedivum,  and  fignifies  him  or 
them  who  by  law  fucceed  to,  and  inherit  the  eftate  of  another,  and 
that  it  included  both  the  fons,  who  fhould  inherit  as  heirs  at  law. 

9  A  devife  may  be  void  for  uncertainty,  and  repugnancy  :  for  it 
is  a  general  rnle  in  the  conftrudtion  of  wills,  that  whenever  there 
is  an  irreconcilcable  uncertainty  or  repugnancy  in  the  dlfpofition, 
made  by  the  teftator  of  his  real  property,  the  title  of  the  heir  at 
law  (hall  be  prefered  to  all  others  ;  bccaufe  where  the  court  can- 
not afcertain  beyond  a  doubt,  tlic  meaning  of  the  teftator,  they  muft 
recur  to  the  rules  of  defcent,  where  there  is  no  doiihr.  Uncertain- 
ty, and  repugnancy  may  refpcft  the  thing  devifcd,  the  quantity  of 
intereft  meant  to  be  devifed,  and  the  perfon  intended  to  be  the  de- 
vifor.  r  A  devife  may  fail  of.takingefFeclby  the  waiver,  or  refu- 
fal  of  the  devifee.  /The  dcvifor  after  the  inception,  and  before 
the  confummation  of  a  devife,  may  revoke  by  a  difpofition  of  the 
eftate  devifed,  or  by  a  fubfequent  dilFcrcnt  devife,  by  a  new  will,  or 
by  codicil,  or  by  a  fubfequent  murriage„  and  having  children*, 
which  is  a  prefumptive  revocation,  that  may  be  rebutted  by  proof 
or  by  any  alteration  in  the  nature  of  the  eftate,  by  the  att  of  the 
party,  by  a  ftrangcr,  or  by  the  ad  of  the  law. 

It 
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'  It  is  a  general  rule  of  la w^  that  no  parol  declar  atioms  of  ttie  tef- 
tator,  may  be  offered  ip  evidence  to  controul^  or  alter  tke  written 
difpofition  of  his  eftate,  contaiaed  in  his  wtll^  and  that  parol  decla- 
rations fhall  not  be  admitted  to  explain,  enlarge,  controu],orr«- 
fcind  the  language  ufed  therein,  for  the  conftrudion  thereof  is  the 
proper  bufinefs  of  the  judge,  and  is  reftrained  to  arife  out  of  the  in- 
{Irument  alone.  No  proof  can  be  admitted  that  the  tedator  inten- 
ded to  create  a  different  eftate  from  what  is  exprefled.  If  a  man 
devife  land  to  his  wife,  for  the  term  of  her  life  generally,  no  parol 
proof  can  be  admitted,  that  he  intended  it  by  way  of  jointure,  and 
in  fatisfa&ion  of  dower,  becaufe  the  whole  of  the  will  concerning 
lands  ought  to  be  in  writing,  and  no  averment  ought  to  be  taken 
out  of  the  will,  which  cotdd  not  "be  colledted  from  ,the  words  con- 
tained in  the  will. 

«»  The  law  will  admit  the  averment  of  tlie  party,  as  to  matters 
offaft,  refpecling  wills,  where  the  matter  averred  is  confident,  and 
fiands  with  the  words  of  the  will.  Thus  if  a  man  liaf  two  fons, 
both  called  by  the  name  of  John,  and  fuppofing  that  the  elder  who 
had  been  long  abfent  is  dead,  devifed  his  lands  to  his  fon  John 
generally,  when  the  elder  in  fad  is  Hvlng  ;  here  the  younger  may 
alledge  that  the  devife  is  to  him,  and  may  produce  wicnefles  to  fhew 
his  father's  intent,  that  he  thought  die  other  to  be  dead,  or  that 
he  at  the  time  of  making  the  will,  named  bis  fon  John  the  younger^ 
and  the  writer  left  out  the  addition  of  younger ;  for  this  averment 
is  confiftcnt  with  the  words  of  the  will.  So  parol  proof  may  be 
admitted  to  fhew  whether  the  inftrument  was  meant  as  a  will,  or 
a  deed.  So  if  tlier-e  be  father  and  fon,  both  called  by  the  fame  name, 
and  there  be  a  devife  to  a  perfon  of  that  name^  without  diftinguifh- 
ing  which,  parol  evidence  may  be  admitted  to  prove  that  the 
devifor  did  not  know  the  father,  upon  which  the  eftate  (hall  go 
to  the  fon.  If  words  of  an  equivocal  fenfe  be  ufed,  a  parol  aver- 
ment may  be  admitted  to  direft  the  appttcation.  As  where 
a  devife  was  to  a  fon  by  name,  and  his  chriftian  name  was 
miilakcn,  but  it  was  added  in  the  fervice  of  the  duke  of  Savoy, 
parol  evidence  was  admitted  to  afcertain  this  fon,  and  thohis  name 
was  miftaken  he  had  tlic  eftate.     But  if  the  perfon  be  not  in  fome 
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manner  dcfcribcd  in  the  devlfe,  no  averment  will  be  admitted  to 
ihew  who  was  intended,  becaufe  in  fuch  cafe  the  ambiguirv  appears 
on  the  face  of  the  inftrament.  No  averment  will  be  ntjm'tted  to 
fopply  anything,  that  is  not  written.  If  th'eie  be  a  blank  in  the 
will,  no  evidence  can  be  admitted  to  prove  how  the  teftator  intend- 
ed it  fliould  be  filled. 

w  Parole  declarations  of  the  teftator,  are  likewife  received  in  all 
cafes  to  rebut  the  conftiniclive  declarations  of  a.truft,  put  upon 
words  contrary  to  the  legal  fenfe  of  thc:n,  which  is  rebutting  an 
equity,  for  in  fuch  cafes  the  eftate  is  in  the  dcvifee,  and  the  aver* 
ment  is  in  fupport  of  the  letter  of  the  will.  So  par(»le  evidence  may 
be  admitted  in  all  cafes,  to  countera«5t  fraud,  becaufe  to  decide  oth- 
erwife,  would  be  to  make  the  rule  inftrumental  in  encouraging  that, 
which  it  is  its  object  to  prevent. 

Having  finifhed  my  remarks  on  deeds  and  devifes,  T  proceed  to 
a  confidcration  of  fome  general  rules  refpcfting  their  conllrudion. 

1 .  X  That  the  conftru^lion  be  favorable,  and  as  near  the  mind^ 
and  apparent  intent  of  the  parties,  as  the  rules  of  the  law  will 
admit.  For  the  maxims  of  law  are,  that  the  words  ought  to  be 
fubfcrvient  to  the  intention,  and  that  writings  be  favorably  in- 
terpreted on  account  of  the  fimplicity  of  mankind.  The  conftruc- 
tion  therefore  muft  be  rcafonable,  and  agreeable  to  common  un- 
derftanding. 

2.  That  where  there  is  no  ambiguity  in  words,  no  expofition 
fhall  be  made  contrary  to  the  words  :  but  where  the  intention  is 
clear,  too  drift  a  ftrefs  fhall  not  be  laid  upon  the  precife  fignifica- 
tion  of  the  words  ;  for  he  who  fticks  in  the  letter,  (licks  in  the  bark. 
Therefore  by  the  grant  of  a  remainder  a  revcrlion  may  pafs,  and 
fb  the  reverfe.  Another  maxim  is,  that  bad  grammar  does  not  vi- 
tiate a  writing  ;  neither  falfe  Englifh,  nor  bad  latin,  will  deftroy 
a  deed. 

3.  That  the  conftruclion  fliall  be  made  upon  the  whole  deed, 
and  not  upon  the  feparate  parts  ;  that  every  part  be  made,  if  polll- 
ble,  to  take  effccl :  and  that  every  word  be  made  to  operate  in 
fome  fhape  or  other. 

4.  That  every  deed  fhall  be  taken  the  mod  (Irongly  againlthim 

who  is  the  agent,  or  conti-a£lor,  and  infavor  of  the  other  party. 

V  u  5.   That 
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5.  That  if  the  words  will  bear  two  ienfes,  one  agreeable  t«^ 
and  another  againft  law,  that  fenfe  fhall  be  prefered  which  is  mofE 
agreeabk  to  law.  A9  if  proprietor  in  fee- tail,  lets  a  leafe  for  life 
generally,  it  fhall  be  conftrued  for  his  own  life  only,  for  that  is 
confiftent  with  the  law  :  and  not  for  the  life  of  the  lefiee,  which  it 
beyond  his  power  to  grant. 

6.  That  in  a  deed,  if  ihttt  be  two  claufes  fb  totally  repugnant 
to  each  other,  that  fhey  cannot  ftand  together,  the  lirft  fiiall  be 
received,  and  the  latter  rejeded  ;  but  in  a  will,  wliere  there  arc 
repugnant  claafes,  the  laft  (hall  ftand  :  on  the  principle  that  the  firft 
deed,  and  laft  will,  are  always  moft  available  in  la\^. 

7.  That  a  devife  be  mod  favorable  expounded,  to  purfiie  if 
poflible,  the  will  of  the  devifor,  who  for  want  of  advice,  or  learn- 
ing, may  have  omitted  the  legal  and  proper  phraies.  The  law 
therefore  many  times  difpen(es  with  the  want  of  words  in  devifes, 
that  are  abfolucely  eflential  in  all  other  inftrutteDts.  Thus  a  fte- 
firaple  may  be  created  by  devife,  without  the  Word  heirs,  and  a 
fee-tail  witliout  ufing  words  of  procreation,  if  it  be  apparent  that 
fuch  eftate  was  intended  to  be  created,  y  as  a  devife  to  a  itian,  and 
his  ieed,  or  his  heirs  male,  or  any  fuch  expreffions,  evincive  of  his 
intent,  tho  in  a  deed  an  eftate  for  life  only  wOuld  pafs.  The  fame 
may  be  faid  in  refpedt  of  edates  in  remainder  and  reverHoci. 


Chapteh   Eighteenth. 

OF  TITLE  BY  ESCHEAT. 

1-iANDS  never  efcheat  by  reafon  of  tenure,  and  of  cmn;fe  there  are 
no  private  perfons  who  take  lands  on  failure  of  heirs,  as  was 
done  by  the  feudal  lords,  on  extbAion  of  inheritable  blood  in 
tlieir  vafl&ls.  Lands  efcheat  to  the  ftate,  on  failure  of  heirs,  ac- 
cording CO  the  rules  of  defbent,  or  when  no  owner  can  be  found, 
s  The  (btute  refpeding  eicheats,  points  out  the  mode  of  proce- 
dure. The  courts  of  probate  are  to  fccore  fuch  eftates  in  the  hands 
of  adminiflrators,  by  them  appcnntecf  for  that  purpofe,  and  to 
notify  the  ftate  treafurer,  who  has  power  to  difpofe  of  the  fame, 

wnd  to  render  his  account  to  the  general  a^lembiy  annually.    If 

any 
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anyfadr  or  own^r  fhoqld  ^terwards  appear^  they  are  entitled  (• 
the  eftate^  or  a  reafonabie  compenfation. 

Lands  efcheat  upon  failure  of  heirs,  and  dus  happens  whore 
there  is  a  compleat  exdnftion  of  inheriuble  bloody  according  to 
the  law  of  defcent. 

An  faeh*  to  a  peribn,  is  he  who  on  the  death  of  fuch  peribn^ 
wiU  by  the  law  of  defcent  fucceed  to  his  eftate.  This  implies,  that 
no  peribn  can  be  a  compleat  heir  of  another,  till  the  anceftor  b« 
dead,  for  it  is  a  commoa  maxim,  that  no  one  is  the  heir  of  tho  . 
living.  Before  the  death  of  the  anceftor,  thofe  perfons  who  are 
entitled  to  fucceed  to  his  eftate,  if  he  dies  inteftate,  may  be  dene* 
ninated  heirs  apparent,  or  prefumptive  heirs.  All  perfons  may 
be  heirs,  excepting  monfters,  bafiards,  and  aliens. 

f.    «  A  monfter,  is  defined  to  be  a  creature  bom  in  lawful 

marriage,  that  has  not  the  ftiape  of  mankind,  and  evidently  has 
ibme  refemblanee  of  the  brute  creation.  Creatures  coming  within 
this  defcription  cannot  inherit.  But  then  the  deformity  muft  be  fo 
great,  that  the  being  cannot  be  confidered,  as  a  part  of  the 
human  fpccies  :  for  if  the  being,  be  created  in  human  form,  tho  he 
be  deformed  in  fome  parts  of  his  body,  as  if  there  be  fix  or  four 
fingers,  or  the  limbs  are  ulelefs,  or  diftorted,  yet  he  may  be  a  legal 
heir. 

2.  k  Baftards  being  children  bom  out  of  lawful  wedlock,  or  not 
within  a  proper  time  after  its  determination,  cannot  inherit.— 
They  are  cbnfidered  as  the  fons  or  children  of  nobody,  or  of  ev- 
ery body,  and  no  inheritable  blood  flows  in  their  veins.  Landi 
therefore  will  elcheat  to  the  ftate,  if  there  be  no  other  relation  to 
the  laft  owner.  Baftards  can  have  no  other  lieirs  tlian  the  ifliie  of 
their  own  bodies  :  for  as  they  are  confidered  a9  the  children  of 
nobody,  there  can  be  no  anceftors,  by  which  a  kindred  or  relation 
can  be  made.  Nor  can  the  courfe  of*  defcents  be  traced  through 
them.  But  tliey  muft  be  confidered  as  beginning  a  new  ftock  or 
fernily.  The  reafon  of  excluding  baftards  from  the  right  of  in- 
heritance,  is  on  account  of  the  uncertainty  of  their  anceftors.  But 
this  rule  is  extended  to  cafes  where  there  is  no  uncertainty,  as 
ihe  mother  of  a  baftard.   Yet  by  the  principles  of  the  common  law^ 
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If  the  mother  dies,  leaving  lands,  or  the  baftard,  leaving  lands, 
and  a  furviving  mother,  they  cannot  be  heirs  to  each  other  ;  but 
the  eftate  fliall  efcheat  or  go  to  the  lawful  heirs. 

5.  r  Aliens  or  foreigners  not  belonging  to  tliis  or  any  of  the 
United  States,  are  incapable  of  h«lding  lands  in  this  ftate,  by  virtue 
of  a  ftatute  made  for  that  parpofe,  and  of  courfe  cannot  be  heirs. 
If  then,  a  citizen  ofthis  ftate  die  poflefledof  an  eftate,  inlands,  and 
leave  relations  that  are  foreigners,  cither  refiding  in  this  ftate,  or 
in  fome  foreign  kingdom,  they  cannot  inherit,  but  the  lands  (hall 
efcheat  to  the  ftate.  So  if  a  citizen  ftiould  leave  remote  re- 
lations that  were  legal  inhabitants  of  this  ftate,  and  nearer  rela- 
tions that  were  foreigners,  the  remote  relations  belonging  here, 
muft  inherit  in  preference  to  the  foreigners. 

In  refpeft  however  to  the  lands  that  were  holden  in  this  ftate 
by  foreigners,  at  the  time  this  adl  was  pafled,  I  prcfume  that  they 
willdcfcend  to  the  heirs  of  fuch  foreigners,  who  fliall  continue  to 
hold  them  till  their  death,  in  the  fame  manner,  as  tho  this  ftatutc 
had  never  pafled. 

Chapter  Nineteenth. 

OF  TITLE  BY  EXECUTION. 

X  HE  mode  of  acquiring  title  to  real  property  by  execution, 
was  not  derived  to  us  from  the  law  of  England,  for  there,  a  title  to 
lands  in  fee  fimple,  cannot  be  acquired  by  the  levy  of  ai!  execution. 
But  they  may  by  force  oftheftatute  of  Weftminfter  fecond,  pray 
cut  an  elegit,  a  particular  kind  of  execution,  by  which  half  the 
lands  of  the  debtor  may  be  extended,  and  holden  by  the  creditor 
until  the  debt  be  difchargcd.  But  in  this  ftate,  by  force  of  the 
ftatute,  refpeaing  the  levying  of  executions,  it  has  become  a  very 
common  mode  of  acquiring  the  title  to  lands,  by  the.  levy  of  an 
execution.  Whoever  has  an  execution  againft  a  debtor,  owning 
lands,  may  levy  the  fame  on  them,  provided  the  debtor  is  unable  to 
difcharge  it  by  the  payment  of  the  money » or  cannot  tender  fuffici- 
cnt  perfonal  eftate  to  faiisfy  it.  Tlie  creditor  however  has  no  legal 
right  to  levy  on  real  cftaie,  if  perfonal  can  be  had.   He  has  the  right 
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©F  eleftion,  f cfpeftmg  the  taking  of  lands,  and  the  debtor  cannot 
tender  them  on  the  execution,  to  fave  his  body  from  imprifonment : 
the  creditor  may  clc^,  to  take  the  body,  or  lands,  but  if  pcrfonal  ef- 
tate  can  be  found;  it  muft  be  levied  upon  in  preference  to  eitlicr. 
The  officer  cannot  levy  the  execution  on  lands,  without  the  expreiii 
dircftion  of  the  creditor,  tho  they  are  inferted  in  the  execution. 

The  mode  of  proceeding  being  clearly  pointed  out  by  theftatute 
in  this  cafe  provided,  it  will  be  fufticient  to  recite  that  part  of  it 
which  relates  to  this  fubjed.  d  "Qr^  this  ad  it  is  enadled,  that  all 
lands  and  tenements,  belonging  to  any  pcrfon  in  his  own  pro- 
per right  in  fee,  fhall  ftand  charged  with  all  the  juft  debts  owing  by 
fuch  perfon,  as  well  as  his  perfonal  eftate,  and  ihall  be  liable  to 
be  taken  in  execution  for  the  fame,  where  the  debtor  or  his  attor- 
ney Ihall  not  expofe  to  view,  and  tender  to  the  officer  perfonal 
eftate  to  anfwer  the  fum  mentioned  in  the  execution,  with  all 
charges.  And  all  executions  duly  ferved  upon  any  fuch  boufes,  or 
lands,  being  with  the  return  of  the  officer  thereon,  recorded  in 
the  records  of  lands  in  the  town  wherein  fuch  houfes  or  lands  are 
fituate,  Ihall  make  a  good  title  to  the  party,  for  whom  they 
were  taken,  his  heirs  and  affigns  forever  :  and  whenever  any  ex- 
ecution fhall  be  levied  on  lands,  the  feme  fhall  be  appraifcd  by 
three  indifferent  freeholders  of  the  fame  town  where  fuch  lands 
lie,  or  if  that  town  6e  a  party,  then  of  the  next  adjoining  town, 
one  of  whom  may  be  chofen  by  the  debtor,  and  another  by  the  cre- 
ditor, and  if  they  do  not  agree  in  chuiing  a  third,  or  if  either  party 
negleft  to  chufe,  the  officer  fhall  apply  to  the  next  affiftantor  juf- 
tice  of  the  peace,  who  by  law,  may  judge  between  the  parties  in 
civil  cafes,  which  authority,  fhall  appoint  one  or  more  appraifers, 
as  the  cafe  may  require,  which  appraifcrs  ffiall  be  fwom  according 
to  law,  and  it  fhall  be  the  duty  of  the  officer  who  levies,fuch  ex- 
ecution upon  the  lands,  to  caufe  the  execution,  with  his  endorfe- 
nient  thereon  to  be  entered  on  the  town  records  as  aforefaid,  before 
he  returns  the  fame  into  the  clerk's  office  of  the  court  out  of 
which  it  iflued,  and  the  officer  fiiall  have  two  fliillings  for  cauf- 
ing  the  fame  to  be  recorded,  with  additional  fees  for  his  travel. 

The  Satute  contemplates  the   levy  of  executions  upon  lands 
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boldeoby  the  debtor  in  fee,  without  metitiooing  any  Icflcr  cftatc. 
But  it  is  clear^  that  where  a  debtor  holds  a  lefs  eilate  in  lands  thaa 
a  foe,  the  cxecutiou  may  be  levied  on  the  lana?,  in  the  manner  as 
ihe  &itute  direds  in  cafe  of  an  elbte  in  fee,  by  force  of  which,  tho 
creditor  will  aequir^  ill  the  title  which  the  debtor  liad  in  it,  in  tho 
lame  manner,  as  he  might  by  a  deed  defcribing  it  as  an  efiate  ill  fee^ 
and  would  have  right  to  occupy  and  improve  the  lame  during  th« 
full  term,  to  wliich  the  debtor  was  entitled.  So  the  execution  may 
be  levied  and  proceeded  with  in  the  fame  manner  as  in  ca(es  of 
levies  on  cftates  in  fee  :  and  in  the  return  of  the  officer,  the  par- 
ticular cftate  which  the  debtor  has,  may  be  defcribed  and  apprailed 
according  to  its  value/  having  regard  to  its  continuance,  which 
levy  would  unqucftionably  convey  to  the  creditor,  the  cUate  of  the 
debtor  :  But  then  in  all  cafes,  where  a  levy  is  made  upon  lands,  in 
whkh  the  debtor  has  an  edate,  lefs  than  a  fee,  the  whole  edate  of 
the  debtor  muft  be  taken,  fet  off,  and  appraifcd  :  for  our  law  will 
not  admit  that  a  levy  (hculdbe  made  for  any  particular  number  of 
jears,  which  are  or  may  be  lefs  than  the  eftaie  of  the  debtor,  by 
which  it  would  at  the  expiration  of  the  time,  for  which  it  wa« 
taken,  revert  to  the  debtor.  But  the  whole  cftate  muft  be  taken, 
and  may  by  the  appraifers  be  cftimated  according  to  its  real  value. 

Neitlier  does  our  law  admit  the  levy  of  an  execution  on  Und^, 
fo  be  holdcn  till  the  rents  and  profits  diicharge  the  debt. 

A  queftionhas  oftenariftn  with  refped  to  the  power  of  ere- 
djtors,  to  take  by  execution,  crops  growing  on  lands,  which  arc 
cultivated  by  tenants  at  will,  or  by  fufferance,  or  on  fhort  leafe^. 
An  idea  has  been  entertained,  that  the  execution  may  be  levied  on 
the  crops  of  grafs,  or  grain^  or  any  thing  elfc  while  growing,  and 
that  they  may  be  fevered  and  fold  as  perfonal  eilate  :  buf  the  law 
will  not  warrant  fuch  a  levy.  In  all  cafes  where  a  tenant  at 
vill,  or  by  fiitFerance,  or  on  a  fhort  leafe,  has  grain  or  grafs  or 
any  other  thing  growing  on  the  land,  he  has  by  law  a  right  to 
all  fuch  ufe  of  the  land,  as  will  be  nccellary  to  take  the  benefits  of 
his  grain,  or  grafs  that  is  growing.  While  growing  it  is  confidercd 
as  a  part  of  the  realty.  The  only  mode  of  courfc  of  proceeding 
againft  fuch  tenant^  to  obtain  fuch  tftatc  by  execution^  muft  be  by 
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levying  tipon  the  lands^  and  taking  the  whole  of  his  fcftatfc  how- 
*ver  (hort  or  long  the  duration  may  be,  and  by  furcc  of  fuch  levy 
the  creditor  will  acquire  the  fame  right,  to  gather  the  crops  of  tlie 
debtor,  as  the  debtor  bad.  But  execution  cannot  be  levied  on 
grafs,  or  grain  while  growing,  becaufe  it  is  annexed  to  the  realty, 
and  fuch  levy  can  give  the  officer  no  right  to  enter  on  the  land  of 
another,  to  harveft  the  grain,  and  carry  it  away.  All  crops  be- 
longing to  any  other  perfon,  than  the  owner  in  fee,  are  annexed  to 
the  freehold,  and  therefore  cannot  be  confidered  as  perfonal  eftate. 
But  his  right  to  carry  them  away,  may  be  levied  upon,  as  well  as 
4ny  other  edate  lefe  than  a  fc*e. 

e  It  has  been  determined,  that  the  levy  of  an  execution  on  a 
leafehold  eftate,  for  the  term  of  nine  huudre^  and  ninety-nine 
years,  is  good,  and  that  fuch  a  term  is  to  be  appraifed,  and  not  fold 
at  the  port.  This  deciiion,  fully  recognizes  the  doftrine  before 
laid  down  of  the  levy  of  executions  on  eftatcs  lefs  than  fee  finiple. 

/  Inanai^ion  of  difleifin,  the  plaintiiF  claimed  by  the  levy  of  axt 
execution,  to  which  the  defendant  made  the  following  exceptions  ; 
that  there  was  a  written  agreement,  that  tlie  execution  fhould  not 
be  taken  out  to  foon  as  it  was  by  two  months,  that  the  juftice  who 
appointed  one  of  the  apprailers,  was  not  the  neareft  juftice  to  the 
land,  that  the  appraifer  appointed  by  the  debtor,and  agreed  toby  the 
creditor,  was  tenant  to  the  debtor,  and  not  an  indifferent  freehold* 
cr  :  but  the  court  determined  that  the  written  agreement  was  not 
admifllble  evidence  to  defeat  the  title  of  the  plaintiiF,  that  by 
next,  the  law  did  hot  ftrii^tly  mean  the  neareft,  but  fomc  in  the 
town  where  the  land  lies,  if  there  be  none  there,  then  the  n^xt 
living  out  of  town  :  and  that  tlie  tenant  of  a  party  was  not 
excluded  by  law,  from  being  an  appraifer  :  and  where  the 
parties  had  knowingly  agreed  upon  him ,  they  are  eltopped  to  fay 
he  is  not  indifferent,  eipecially  the  debtor,  Wh'ofe  tenant  he  is,  v.nd 
who  chofe  him.  *' 

g  It  has  been  decided)  that  where  a  perfon  obtains  a  judgment 
againft  an  abfent debtor,  and  prays  out  execution,  without  giving 
bonds  to  refund  according  to  tlie  ftatute,  and  levies  his  executioa 

on 
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on  lands^  thatiuch  levy  is  good^  tho  no  bond  was  given^  for  tlie 
provifion  of  the  (btute  is  in  favour  of  the  debtor  only^  and  not 
of  creditors. 

e  It  has  been  adjudged,  that  if  the  creditor  and  debtor  agree  on 
appraifers  who  are  not  freeholders  in  the  town  where  the  land  lies, 
that  the  levy  of  the  execution  will  be  void,  becaofe  the  agreement 
of  the  parties  cannot  alter  the  law. 

J  A  levy  of  an  execution  on  lands^  has  been  adjudged  to  be  good, 
tho  it  did  not  appear  from  the  officer's  return,  that  he  had  made  a 
previous  demand  of  fatisfadion  of  the  debtor.  But  it  appeared  that 
the  debtor  appointed  one  of  the  appraifers,  by  which  it  might  be 
prefumed,  that  the  demand  was  made,  or  the  debtor  agreed  to 
wave  it  ;  but  regularly  fuch  demand  ought  to  appear  from  the 
return  of  the  officer.  ^^  A  creditor  levied  execution  on  lands,  and 
procured  the  levy  to  be  recorded  in  the  office  of  the  town  clerk, 
but  negleAed  to  procure  it  to  be  'recorded  by  the  clerk  of  the 
county  court,  till  after  another  creditor  had  procured  a  levy  of  an 
execution  on  the  fame  land,  and  caufed  it  to  be  recorded  with  the 
town  and  county  clerks.  The  laft  levy  was  held  good,  tho  the 
creditor  knew  of  the  prior  levy,  becaufe  the  ftatutc  is  exprefs  and 
pofitive,  that  the  levy  mud  be  recorded  by  the  clerk  of  tlic  court 
whence  the  execution  illues,  to  make  it  valid. 


B, 


X^HiPTER     Twentieth. 
OF  TITLE  BY  POSSESSION. 


*Y  our  law,  in  noinftance  can  a  man  obtain  even  a  temporary 
title  to  land  by  dtcupancy,  cui  the  pnnciple  tliat  it  has  affigned 
no  legal  determinate  owner  :  but  where  the  owner  neglects  to 
keep  pofleffion  of  his  lands  and  permits  a  perfon  to  occupy  it,  for 
the  term  of  fifteen  years,  witiiout  enforcing  his  claim,  fuch  oc- 
cupant during  this  time,  is  deemed  a  trefpafler,  but  at  the  expira- 
tion thereof,  his  occupancy  becomes  transfonned  into  a  title,  which 
the  original   proprietor  cannot  defeat. 

In  a  review  of  the  fyfteni  of  our  laws,  we  find  that  it  has  been 

the 
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the  policy  of  the  legiflatiire  to  narrow  the  fources  of  litigation  by 
a  variety  of  ftatutes  of  limitation.  For  the  purpofe  oF  avoiding 
fuits,  refpecling  controverted  titles  to  lands,  and  to  reduce  them 
to  the  untmod  fiinplicity,  we  find  a  ftatute  enacted  in  a  very  early 
period  of  our  government,  that  limits  our  refearches  for  titles  to 
lancls  to  the  fhort  period  of  fifteen  years. 

The  fiatute  in  fubftince  enads,  that  any  perfoii  who  has  any 
right  or  title  of  entry  into  any  lands  or  tenements,  with  held  from 
him,  (hall  not  make  entry  into  the  fame^  bat  within  fifteen  years 
next  after  the  right  or  title  thereto  (hall  defcend  or  accrue  to  him  ; 
and  in  default  of  fuch  entry,  fuch  perfon  and  his  heirs,  (hall  be  ut- 
terly excluded  and  difabled  from  ever  making  the  fame  after  that 
time.  In  this  ftatutc  there  is  a  provifo  in  favour  of  infants,  feme- 
ceverts,  married  women,  pcribns  ilon  compos  mentis,  in&prifbned, 
or  beyond  the  fcas,  at  the  time  the  right  or  titfe  fhall  defcend  or 
accrue,  and  of  their  heirs — and  they  may  notwithftanding  the  expi- 
ration of  the  time  of  fifteen  years,  bring  their  adlon,  or  make  their 
entry  :  but  this  muft  be  done  within  five  years  after  arriving  to 
full  age,  difcoverture,  recovering  their  reafon,  enlargement  out  of 
prifon,  or  coming  into  New- England,  or  the  flate  of  New- York, 
and  their  heirs  muft  make  their  entry,  or  bring  their  a^ion,  within 
five  years  after  the  death  of  the  perfon,  in  wliofc  right  they  claim, 
and  at  no  time  afterwards. 

The  expreflion  of  the  (latute  taking  away  the  right  of  entry,  we 
fhould  at  iird  blufh  luppofe  intended  nothing  more  than  to  drive  the 
perfon  to  his  adion  at  law,  and  only  exclude  him  from  fubdantiating 
his  claims  by  his  own  a6t  of  entry.  For  at  common  law  a  perfon 
may  be  debarred  of  his  right  of  entry,  and  yet  have  a  right  of  ac- 
tion !  as  where  difleifor  dies,  and  the  land  goes  into  the  pof£:flion 
of  his  heirs,  the  proprietor  is  excluded  from  his  entry,  and  driven 
to  his  writ  of  right.  But  we  muft  confider  that  by  our  law  every 
perfon  who  has  the  right  of  property  in  lands,  has  the  right  of 
entry,  as  well  as  the  right  of  a^ion  j  that  therefore  the  exclufion 
of  the  right  of  entry,  by  a  parity  of  reafon,  fhall  exclude  the  right 
of  aftion  ;  and  tho  the  firft  part  of  the  ftatutc  fays  nothing  ref- 
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pectbg  aaions,  yet  in  tbe  provifo  of  ihc  0«tute  iriiJe  in' favour  of 
pe^^lcms under  certain  legaJ  di&bilides,  tlir  Tight  of  adion^  £s  well 
as  the  right  of  entry  is  uken  away,  after  the  expiration  of  the 
limited  tgne.  This  clearly  manifelb  the  intent  of  the  legifla- 
turc,  and  the  uniform  conflmdion  of  the  courts  of  law  has  been, 
that  the  (latate  m  all  caies  takes  away  the  rig^t  of  action  as  well 
as  the  right  of  entry. 

A  peribn  to  acquire  title  by  pofleffion,  ninft  !iave  the  actual  oc- 
cupancy and  improvement  of  the  iand^.  It  is  generaUy  onderftc  od 
that  ihey  muft  be  incloied  with  a  fence  to  give  fach  a  pofiefllon  as 
the  law  contemplates.  This  unquefiionably  b  the  mod  con- 
clufire  evidence  of  poflellion,  but  it  is  poffible,  that  a  perfon  may 
have  the  achial  improvement  of  onincloCed  land  in  (bch  a  manner 
as  to  amount  to  poftflion^  and  be  capable  of  legal  proof:  as  where 
a  man  conftantly  takes  his  fire  wood  from  timber  land,  and  take.* 
care  of  it  as  his  own.  For  the  law  goes  on  the  principle,  that  a 
total  derelidion of  property  oo  one  part,  and  an  uninterrupted  ex- 
erciie  of  the  a£lsof  ownership  on  the  other  part,  is  the  rule  to  de- 
cide the  title.  But  where  the  lands  are  untnclofed,  and  neither 
party  can  befaid  to  be  improving,  die  lawcoofiders  the  real  own- 
er to  be  in  pofleffion. 

A  perfon  to  acquire  this  title  to  bnds,  muft  hold  the  poflHlion 
by  a  title  or  cbim  adverfe  to  and  independent  of  the  proprietor, 
for  where  a  perfon  enters  by  the  confent  of  the  owner,  and  can  ev- 
en by  implication  be  confidcred  as  holding  under  the  true  owner, 
the  pofiefllon  /hall  not  be  deemed  advcrfary,  but  tlie  poflcflion  of 
tlic  true  owner,  and  no  title  acquired  by  it.  For  tlic  pofleflor  is 
fuppoied  to  deny  the  right  of  the  owner,  and  the  owner  to  relin- 
quifh  it.  Therefore  where  there  is  an  implied  recognition  of  the 
rights  of  the  owner,  the  pofleflbr  is  acquiring  no  title.  »  There- 
fore in  cafe  of  a  nioi  tgiige  deed,  as  a  fecurity  for  money  borrow- 
ed, if  the  mortgagor  continue  in  pofleffion,  for  more  than  fifteen 
years,  yet  he  is  in,  by  tlic  confent  of  tlie  mortgagee,  holding  un- 
der hun,  and  he  ihall  never  acquire  a  right  of  poficlfion  againft  his 
deed. 

The  law  confiders  the  owner  abandoning  his  property,  as  a 

forfeiture 
i  Beach  vs.  Roycc,  S.  C.  I79t«  v 


OF  TITLE  BY  FORFEITURE.  339 

forfeiture  of  his  title,  but  docs  not  eitprcfsJy  decide  in  wliom  it 
fliall  vcft  :  but  the  implication  neoeflarily  is,  that  the  pcrfon  who 
happens  to  be  in  the  pofleflion  at  the  time  the  »wer  i«  divefted^  mull 
become  veft«d  with  the  property.  He  has  a  right  to  hold  the 
eftate  a^inft  the  former  owner,  as  well  as  eve^y  body  cUe.  As  the 
property  does  not  efcheat^  and  as  there  mull  be  an  owner  to  every 
till  fig,  the  confcquence  is,  that  he  acquires  the  tit4c.  The  law 
does  not  require  that  the  polIHIbr  at  the  expii'atioa  of  fifteen 
years^  iliould  have  had  tJie  occupancy  daring  the  whole  of  that  pe- 
riod, to  give  him  the  property.  It  is  fufficient,  that  the  proprietor 
has  been  out  of  polieffion  during  tiiat  time,  and  the  there  may  have 
been  a  number  of  perfons  occupying  during  the  tune,  yet  the  poflef- 
for  at  the  expiration  of  the  fifteen  yeurs,  muft  receive  the  title  af 
the  moment  it  pafles^  by  operation  of  Jaw,  from  the  proprietor. 
The  law  therefore  cannot  be  fuppofed  to  require  that  peaceable 
and  uninteiTupted  pofleflion,  on  the  part  of  the  poffeilbr,  as  is  re^ 
quired  at  the  common  law  in  the  acquxfition  of  rights  by  prefcrip- 
tion.  Yet  where  the  owner  keeps  up  his  clami  by  entry,  or  by 
bringing  ad ion%  fo  that  there  cannot  be  fupppofed  to  be  an  aband- 
onment of  his  right,  the  ilatute  will  not  run  againfl  him.  Sa 
where  there  are  joint  tenants,  tenants  in  conMiion,  or  coparceners, 
and  one  of  the  tenants  is  under  either  of  the  difabiiities,  provided 
for  in  the  ftaiuie,  fo  as  to  favc  his  right,  this  ^lall  favc  the  right 
of  all  the  tenants,  tho  under  no  legal  diiabllity,  becaufe  the  ^aLe 
being  joint,  the  laving  of  rt  for  one,  muft  fave  it  for  all. 


B, 


Chapter  Twektv-mrst, 
OF  TITLE  BY   FORFEITURE, 


>Y  the  laws  of  Englaml,  a  perfon  forfeits  all  his  eftate,  both  re- 
al and  perfonal,  for  almoft  every  crime  that  can  be  committed. 
This  extreme  (everity  probably  arofe  from  tlie  ferocious,  and  vin- 
<li£live  fp'irit  of  the  age  in  which  the  laws  were  made  :  but  in  this 
(late,  the  enlightened  m'.ads  of  the  people,  revolted  at  the  Ideas 
of  cruelty  and  barbarity  in  the  puni/hment  of  crimes.  They  were 
r«ki2sficd  Mith  puiiifhing  the  offender  without  extending  thepunifh^ 
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meat  to  bis  innocent  family^  and  adding  to  their  misfortnncs, 
by  plunging  tivrm  into  poverty.  Influenced  therefore,  by  thefe 
humane  and  benevolent  (entiments,  the  legiilature^  has  in  one  in- 
ftance  only  fiibjeded  a  crimbal  to  the  lofs  of  all  his  eftate.  k  This 
is  for  the  crime  of  burning,  or  attsnnpting,  or  confpiring  to  bum 
poblic  magazines,  or  veflels,  or  betray  public  veflek  to  the  enemy 
in  the  time  of  war.  This  crime  works  a  forfeiture  of  the  often- 
der's  eftate,  both  real  and  perfoual,  at  the  difcretion  of  the  fuperior 
court.  This  is  the  only  crime  for  which  real  eftatc  can  be  forfei- 
ted, and  this  and  man-flaughter  arc  the  only  crimes  wiiich  work 
a  forfeiture  of  goods  and  chattels.  In  all  other  cafes,  the  ftatute 
conceniing  the  age,  ability,  and  capacity  of  perfons  declares,  that 
fuch  perfons  as  are  condemned  to  death,  the  diarges  of  theii  pro- 
fee  ution,  imprifonment  and  execution,  being  Hrft  paid  out  of 
their  eftates,  the  remainder  (hall  be  difpofed  uf  according  to  law. 
Where  the  crime  is  not  punilhable  with  death,  the  criminal  holds 
his  eftate^  after  paying,  his  fine  (if  that  be  the  punifhment,)  and 
the  cofts  of  profecution. 

During  the  late  war  with  Great-Britain,  all  perfons  that  were 
adjudged  guilty  of  the  crime,  of  having  voluntarily  joined  and 
put  themfelves  under  the  protection  of  ihe  enemies  of  the  United 
States,  forfeited  their  lands  to  the  (late.  But  this  was  only  intend- 
ed for  a  temporary  law. 


Chapter    Twenty-Second. 

OF  TITLE  BY  ACCESSION, 

X  lie  principle  of  the  law  is  to  affign  to  svery  thing  capable  of 
owncrihip,  a  certain  and  determinate  owner  ;  and  to  leave  noth- 
ing to  be  acquired  by  occupancy,  which  is  the  original  foundation 
of  ail  property.  Therefore  in  cafes  of  alluvion  and  dereliction  of 
the  fbaand  rivers,  which  are  a  gradual  acceflion  of  property,  the 
law  has  determined  that  the  perfon  who  owns  the  thing,  to  which 
tlie  acceflion  is  made,  fliall  be  entitled  to  the  acccfTion .  I  have 
therefore  confidered  tliis  as  a  title  acquired  by  accefli^u,  and  have 
ventured  to  treat  of  it  under  that  name  (as  it  was  not  reducible  to 

any 
i  Stfilatcsj  66- 


OF  TITLE  BY  ACCESSION.  341 

any  former  head)  fortlic  purpofe  of  illuftrating  every  principle  of 
ijuportance,  that  refpe&s  our  landed  property. 

/  Alluvion  is  an  imperceptible  addition  made  to  lands  by  the 
wafhing  of  thefea^  or  rivers,  and  the  addition  muft  be  fo  gradual 
that  it  is  impol&ble  to  afcertain  how  much  gronnd  is  added  in  the 
ipace  of  each  moment  of  time.  Thus  the  gradual  alteration  of  the 
courie  of  a  river,  will  add  to  one  and  diminifli  the  other  bank. 
Where  this  change  is  fo  gradual,  as  not  to  be  perceptible  in  any 
one  period  of  time,  the  proprietor  whofe  bank  of  the  river  is  en- 
creaied  is  entitled  to  the  addition.  So  where  the  fra  wafhes  up 
the  fand,  and  gradually  makes  firm  ground,  the  adjoining  proprie* 
tor  is  entitled  t*  the  addition, 

OT  Derelidlion  i«  w^ere  there  is  gradual  fubfidlng  of  the  firi, 
below  the  ufual  watennark,  in  which  cafe — If  it  be  imperceptible  at 
any  one  period  of  time,  the  adjoining  proprietor  is  entitled  to  it. 
For  the  purpofe  of  explaining  this  liibjed,  it  is  neccflary  to  confi- 
der,  in  whom  is  the  property  of  the  ocean  and  the  rivers. 

All  rivers  not  navigable,  belong  to  the  proprietors  of  the  land 
in  which  they  flow.  If  their  be  adjoining  proprietors  on  a  river  not 
navigable,  and  fuch  river  be  the  dividing  line,  each  proprietor  owns 
to  the  center  of  the  river.  This  has  been  adjudged  in  cafes,  where 
the  proprietors  in  the  original  grants  to  them  were  bounded  upon 
the  river.  Hence,  it  may  be  faid  to  be  a  principle  of  law,  that  all 
dreams  not  navigable,  are  owned  by  private  perfons,  and  that  they 
have  the  fame  power  to  exclude  all  perfons  from  the  ufe  and  im- 
provement of  fuch  dreams,  as  they  have  from  ufing  their  lands. 

All  rivers  that  are  navigable,  all  navigable  arms  of  the  fea,  and 

the  ocean  itfelf  on  our  coaft,  may  in  certain  fenfe  be  confidered 

as  common  ;  for  all  the  citizens  have  a  common  right  to  their 

navigation  ;  but  all  adjoining  proprietors  on  navigable  rivers,  and 

the  ocean,  have  a  right  to  the  (oil    covered  with  water,  as  far  as 

ihey  can  occupy  it,  tliat  is  to  the  channel,  and  have  the  excluilve 

privilege  of  wharfing  and  cre^lng  piers  on   the  front  of  their 

land. .  Aty  perfon  thereft>re  has  a  right  to  fail  through  the  wa* 

tcr,  that  covers  the  land  of  another,  without  being  liable  for  a 

trefpais 
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!rcr^>afi,  in  tiie  fame  manner,  as  one  may  paft  through  the  air 
wliich  io  above  the  land  of  another:  but  no  man  has  a  right  to 
do  any  act  ui  the  navigable  waters,  upon  the  front  of  another's 
land,  which  can  affed  the  foil,  as  whariing,  or  crefting  piers  • 
for  in  this  there  is  an  excluflve  property,  tho  there  is  not  in  the 
water. — Nor  may  adjoining  proprietors  creft  wharves,  bridges, 
or  dams  acrofs  navigable  rivers  fo  as  to  obftrud  their  navigation. 

m  Having  confidered  who  are  the  proprietors  of  the  fea  and  of 
rivers^  I  proceed  to  remark,  that  in  rivers  where  the  alteration  is 
not  gradual,  aR  in  alluvion,  but  is  fuddenas  an  avalfion,  or  where  a 
part  of  one  bank  is  violently  torn  away,  and  carried  and  annex- 
ed to  the  other,  then  the  proprietor  from  whofe  bank  fuch  land 
is  torn,  jfhall  continue  to  own  it,  becaufe  he  is  able  to  didinguifh 
andafcertain  his  property.  In  all  rivers  not  navigable,  it  is  clear 
tiiat  the  adjoining  proprietor  or  proprietors  fliall  own  all  idands 
that  may  ari(e.  If  there  be  tjwo  proprietors  owning  on  each  fide 
tlie  river,  then  if  the  illand  rifes  in  the  middle  of  the  ftream,  it 
fliall  be  divided  between  them  :  if  on  cither  fide,  then  the  pro- 
prietor to  whofe  bank  the  iiland  is  neareft  fhall  own  it.  But  if 
a  river  divides  itfelf  and  afterwards  unites  again,  by  which  It  redu- 
ces a  tra<a  of  land  into  the  form  of  an  ifland,  the  laud  ftill  conti- 
nues in  him  to  whom  it  before  appertained. 

•  If  there  be  a  fudden  dereli^ion  of  the  fea,  by  which  a  large 
tradof  firm  land  is  formed,  or  if  iflands  appear  in  the  ocean,  or 
in  navigable  dreams,  fuch  lands  and  (iich  iflands,  are  the  property 
of  the  public,  becaufe  tliey  fpring  out  of  the  ocean,  and  navigable 
rivers,  which  arc  public  property,  p  By  the  Roman  law  fuch 
iflands  aiifingln  the  fea,  would  belong  to  the  firft  occupant;  and 
the  iflands  arifing  in  navigable  rivers  to  the  adjoining  proprie- 
tors, in  like  manner,  as  by  our  common  law  in  ftreams  not  navi- 
gable. This  is  the  only  matcAil  difference .  between  the  com- 
mon and  the  Romau  law,  and  it  is  apparent  that  the  principles 
of  the  coinmon  law  refpefting  alluvion  was  borrowed  from  the 
Roman  code. 

q  If  a  river  not  na\  iguble  fliould   fuddenly  change  its   channel 

liie  deferred  bed  of  the  river  would  be  the  property  of  the  ad- 
,  joining 
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joining  proprietors,  in  like  manner  as  they  own  the  river  :  but 
]f  a  navigable  ftream  fliould  fuddenly  defcrt  its  diannel,  and  form  a 
new,  it  would  be  reafonable  that  the  proprietors  of  the  land  through 
whofe  land  the  new  channel  is  made,  fhould  have  the*  old  cbaniicli 
as  a  compenfationfor  thelofs  of  their  land,  which  becomes  public 
property  by  the  flowing  of  the  river  through  it. 

Having  confidered  the  right  of  property  in  the  ocean,  and  in  the 
Rivers,  it  may  not  be  improper  in  diis  place  toconfidcr  tlie  n'gh. 
offifliery. 

The  right  oT  fifiiery  mud  clearly  follow  the  right  of  property 
in  rivers,  and  feas.  In  all  rivers  and  arms  of  the  fca,  not  navigat>Ie, 
the  adjoining  proprietors  have  nntjueftionably  the  exclafive  right 
of  fifliery.  Tho  they  cannot  be  faid  to  have  a  proi>crty  in  the  fifii 
fwimming  in  the  ftrcam,  and  before  they  are  caught,  yet  they  ha\c 
the  cxclufive  right  to  take  them,  and  whoever  difturbs  that  right 
is  a  trefpaflcr.  Of  courfe  if  a  perfon  takes  fifli  in  a  river  not  na- 
vigable, without  going  on  to  tlie  land  of  the  adjoining  propri- 
etor, he  isatrefpafler  ;  and  this  principle  is  neceflary  to  cftabllfh 
exclufive  property  in  individuals,  to  prevent  the  inconveniences 
which  will  neceflarily  arife  from  the  operation  of  that  erroneous 
opinion  tliat  hihing  is  common. 

Tho  it  may  be  conlidered  as  a  general  princple,  that  in  naviga- 
ble rivers,  and  the  ocean,  the  right  of  fifliery  is  common,  yet  it  is 
under  this  reftriftion,  that  every  proprietor  is  deemed  to  have  tlie 
exclufive  right  of  fifliery  in  rivers,  and  feas  adjoining  his  land, 
fo  far  as  he  has  the  right  of  t)ie  foil,  that  is,  to  the  channel  ;  and 
that  noperfou  may  take  oyllcrs,  or  any  (licll-fifli  from  tht-ir  IvJ?^ 
Ill  tiie  front  of  another's  land,  or  draw  a  fcin  for  otlier  fiih 
within  the  limits  above  defcribcd,  tho  lie  does  not  for  that  pur- 
pofe,  enter  upon  tlic  lands  of  the  adjoining  ]>roprietor.  r  In  an 
action  of  ttefpafs  for  hfhing,  by  drawing  a  fein  in  a  navignlde  river, 
upon  the  front  of  another's  land,  tho  it  -appeared  that  no  cuiry 
was  made  upon  the  land  of  the  adjoining  proprietor,  yet  it  was 
held,  that  the  a^ion  was  fulhiinable  in  his  favour. 

The  taking  of  fifli  in  this  ftate,is  regulated  by  a  great  variety  of 
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{latates^  in  fuch  z  manner  as  to  givt  to  the  proprietors  adjoining 
oa  rivers  the  fiaireft  an4  mofr  equal  chance  of  fiihing,  upon  ail 
pares  of  the  rivers^  bat  they  acea<)o.  sumerooe  to  be  explained  in 
in  this  place. 


Chapter    Tw^mtt-ThIrd. 

OF  THINGS  PERSONAL. 

X  RINGS  peHbnaly  are  of  a  moveable  nature,  and  may  be  tranf- 
porced  by  the  owner  wherever  he  pleafes.  They  alfo  include  a 
(pedes  of  property  already  mentionrd^  which  is  of  a  real  as  well  as 
perfonal  nature,  comprehending  die  immobility  of  tlie  one,  and  the 
limited  daration  of  the  other,  as  eftates  for  years.  This  might 
with  propriety  be  confidered,  as  a  diftind  fpecies  of  property,  but 
has  ever  by  writers  on  the  law,  been  treated  as  a  branch  of  things 
perfonal.  To  obtain  a  clear  underftanding  of  this  fubje£t,  we 
niuftconfider  that  things  perfonal  are  alfo  called  goods  and  chat- 
tels.   Chattels  are  divided  into  chattels  real  and  chattels  perfonal. 

Chattels  real,  are  faid  toconceim  or  favour  of  the  realty.  They 
are  a  kind  of  an  eftate  which  may  be  had  in  things  real,  inferior 
to  a  freehold  :  fuch  are  eftates  for  years,  at  will,  and  by  fufierance. 
Tliey  are  interefts  annexed  to,  and  ifltpingout  of  realetlates.  They 
poUefs  the  immobility  of  things  real,  which  has  given  them  the 
denomination  of  real,  but  as  they  are  of  a  limited  duration,  they 
are  confidered  as  partaking  of  a  quality  of  moveable  things,  and 
of  courfe  they  are  called  chattels  real.  This  fubjed  we  liave  ful- 
ly handled  in  the  foregoing  part  of  our  enquiries^  and  it  is  menti- 
oned here  only,  to  difpky  the  connexion  between  the  different 
branches  of  our  fyftem  of  juriiprudence. 

Chattels  perfonal,  are  properly  things  moveable.  They  contain 
all  thole  things  in  which  a  man  can  have  property,  that  are  ca|ia. 
ble  of  being  removed,  from  place  to  place,  and  attend  the  owner 
wherever  he  goes.  But  we  muft  here  obferve,  that  there  are  ma- 
ny things  annexed  to  the  freehold,  which  are  capable  of  being  fe- 
vered and  transferred  from  place  to  place,  as  corn  and  fruits  of 
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every  kind.  So  long  as  thiey  arc  annexed  to  the  freehold,  they 
arc  confidered  as  part  and  parcel  of  the  realty.  But  when  ihey 
arc  fevered,  they  are  confidered  as  things  perfonal. 

Property  in  chattels  perfonal,  or  things  moveable,  may  be  either 
in  pofleffion,  or  in  adion.  Property  in  things  prfonal  in  poflcf- 
fion,  is  where  the  owner  has  not  the  only  right  to  enjoy,  but  the 
ai^ual  enjoyment.  Property  in  adioo,  is  where  the  owner  has 
nothing  but  the  naked  right  to  enjoy,  unaccompanied  with  aduai 
pofleffion  and  enjoyment. 

I.  Of  chattels  perfonal  in  pofleflion,  a  man  may  have  an  abfo- 
lute  right  of  projicrty,  dnd  a  qualified,  limited,  or  fpccial   right. 

1.  /A  man  may  be  faid  to  have  an  abfolutc  property  in  a 
thing  in  pofleflion,  where  he  has  the  fole  exclufive  right  and  oc« 
copation.  Such  property  may.  be  had  in  all  inanimate  things.  So 
abfolute  property  may  be  had  in  all  animals  of  a  tame  and  domef- 
tic  nature.  Such  as  horfes,  kine,  fheep,  poultry,  and  the  like. — 
For  a  man  may  have  as  abfolute  poileffion  of  fuch  animals,  as  he 
can  of  inanimate  things,  and  they  never  go  out  of  his  podefHony 
unlefs  by  accidental  flraylng,  or  a  tortious  taking,  in  which  ca- 
fes, the  owner  does  not  lofe  his  property.  The  ftealing  of  do* 
meftic  animals^  is  punifhable  as  a  crime. 

In  regard  to  the  offspring  of  domeftic  animals,  it*  is  the  general 
rule,  that  they  belong  to  the  owner  of  tl^  mother  or  dam,  ort 
account  of  the  uncertainty  of  the  male,  and  the  expcnfe  of  fjp- 
porting  her,  and  her  ufcileffhefs  during  the  time  of  pregnancy.  An 
exception  is  made  in  the  cafe  of  fwans,  the  offspring  of  which  13 
to  be  equally  divided,  becaufe  the  fame  attention  is  requiflte  in 
the  male  and  female,  and  tills  rule  muft  apply  to  all  animals  that 
aflociate  In  pairs. 

2.  'A  perfon  may  have  a  qualified,  limited,  or  fpecia!  proper- 
ty to  certain  things  in  poHeffion.  This  qualified  property  may|be 
had  in  animals  of  a  wild  nature,  and  tameable  difpofition  :  but  an 
abfolute  property  can  never  be  acquired  in  them.  Where  a  per- 
fon has  by  art,  induftry,  and  education,  reclaimed  an  animal  from 
lis  wild  flate,  and   rendered  it  tame,  fo  that  it  remains  quietly,  ia 
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his  own  cufto4y>  or  where  a  man  has  confined  an  animal  in  hid 
o>yn  immediate  pofieffion  fo  tha(  he  cannot  efcape,  he  thereby 
acquires  a  qualified  property  in  it.  But  tbele  rules  apply  only  to 
tliofe  animals  wliich  ufually  are  wild,  thoTe  animals  which  we 
co'.^.Tinually  find 'tame,  tho  they  might  originally  have  been  wild, 
yet  they  are  now  confidered  is  being  fubjcdt  to  abfolute  ownerfliip. 

Animals  of  a  wild  nature  are  of  two  kinds  :  thole  which  are  of 
ataipeuble  and  thofe  which  are  of  an  untameable  difpofition. — 
Tameable  animals  may  by  the  art  and  induftry  of  man^  be  fo  far 
reclaimed  from  tlieir  wild  ftate,  as  to  remain  voluntarily  in  the 
poflcfllon  ofihe  owner,  and  if  they  wander  out  of  his  ppfieflion, 
tliey  have  the  inclination  of  returning,  and  will  return  again 
of  their  own  accord.  While  animals  of  a  wild  nature  pof- 
fel&this  difpofition  of  returning  to  their  owners,  tho  permitted  to 
go  at. large,  yet  tbey  are  confidered  as  their  property  :  but  when 
they  lofe  their  difpofition  of  returning,  and  gain  their  natural  liber* 
ty,  the  owner  becomes  divefted  of  his  qualified  property.  Thi» 
qualified  property  comprehends  deer  in  parks;  hares  or  rabbits  in 
warrens^  and  doves  in  a  dove  houfe.  Animals  of  a  wild  nature^ 
and  untameable  dirpofition,  cannot  be  confidered  as  the  property 
f>f  any  perfoo,  only  while  they  are  confined  by  him  and  are  in  his 
actual  pofleflion  and  power.  When  they  arc  8|t  large,  the  pro- 
perty ceafes,  and  they  may  be  taken  by  any  perfon,  unlefs  the 
nwiier  (liould  immediately  piirfue  them  on  their  cfcape,  and  then 
lie  \\  ill  undoubtedly  have  a  better  right  to  retake  thcm>  than  any 
other  perfou. 

Every  fpecies  of  wild  animals  is  fubjeft  to  this  qualified  property 
on  being  reclaimed  or  confined  :  and  when  they  become  wild  agaiii 
or  cfcape,  any  perfon  may  acquire  in  them  the  fame  kmd  of  pro- 
perty. A  qualified  property  may  be  had  in  l>ecs,  when  reclaimed 
and  hived;  but  reducing  of  them  to  pofieffion,  by  hiving  them,  is 
.necelTary  to  obtain  a  property  in  them.  It  is  therefore  faid,  that 
if  a  fwarm  light  on  my  tree,  the  property  is  not  mine,  till  1  have 
hived  them,  and  if  another  perfon  do  it,  he  will  gain  the  property. 
If  a  fwarm  fly  from  my  hive,  they  continue  mine,  fo  long  as  I  caa 
keep  in  fight  and  purfuc  them  :  but  when  I  have  loft  tbem,  fo  as 
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to  be  unable  to  (hew  that  thej  went  from  mjr  htve,  Xhd  proper- 
ty, is  gone. 

V  It  has  been  adjudged  by  the  fupcrior  court,  that  a  man's  find- 
ing a  hive  of  bees  ia  a  tree,  upon  another  man's  land,  gives  him  so 
right  to  the  tree  or  the  honey,  and  that  a  fwann  going  from  a 
hive,  if  they  can  be  followed  and  known^  are  not  lod  to  the 
cwner. 

This  qualified  property  in  animals  of  a  wild  nature,  may  be  de- 
fleated  by  foflFcring  them  to  go  at  large,  and  regain  their  native 
wildnefs  :  but  while  it  continues,  it  is  under  the  protAftion  of  the 
law,  and  an  a£lion  will  lie  in  favour  of  the  owner  againll  any  pcr- 
fya  that  injures,  kills,  of  detains  them.  This  di£Ference  however 
is  made^  where  the  animals  are  fit  for  food^  and  of  real  benefic  to. 
llie  owner,  it  is  a  crime  to  (teal  them,  punifhable  by  law  :  but 
where  the  animals  are  kept  merely  for  curiofity,  as  dogs,  cats, 
apes,  parrots,  and  finging  birds,  the  fecret  taking  of  them,  can 
never  in  the  eye  of  the  law  be  deemed  theft  :  becaufe  their  value  is 
not  intrinfic,  but  merely  ideal,  depending  on  the  whim  of  the 
owner.  Such  violation  of  this  property,  is  a  trefpa(s,  and  an 
adion  will  He  to  recover  damages.  * 

A  perfon  is  faid  to  have  a  qualified  property  in  animals  on  ac- 
count of  therr  inability.  As  when  birds  build  neds  on  trees,  or 
any  wild  creatures  make  their  holes  in  a  man's  land,  and  have  their 
young  there,  the  owner  of  the  foil  has  a  qualified  property  in  fuch 
young  animals,  till  tliey  are  capable  of  flying  or  running  away, 
and  then  the  property  ccafes.  If  any  perfbft  fhould  take  or  de- 
ftroy  them,  they  would  be  liable  to  an  action  of  trefpafs.  So  if 
a  fwarm  of  bees  fhould  trfke  pofleffion  of  a  hallow  trunk  of  a  tree 
on  my  land,  and  fhould  there  depofit  their  honey,  tho  I  could  not 
have  a  qualified  property  in  the  bees,  becaufe  they  could  remove 
Where  they  pleafed,  yet  I  might  in  the  honey,  and  any  perfon 
who  fhould  cat  down  fuch  tree  and  take  the  honey,  would  be  a 
t'refpaflcr  and  liable  to  an  a^ion. 

IV  The  only  kind  of  wild  animals,  which  our  law  protcfts  in  the 

pofTeflion  of  the  owner,  are  deer.     A  perfon  for  killing  or  dcftroy- 
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Bug  deer  in  a  park^  incurs  a  f«rfettare  (tf  feven  pounds,  and  lh«  v^ 
lue  of  the  deer,  and  a  fihc  of  thirty  /hillings  :  and  for  pulling  down 
a  park,  thirteen  pounds  befides  the  damages.  No  perfon  may  kill 
«  deer  within  two  miles  of  a  park  under  the  penalty  of  ten 
pounds. 

A  man  may  have  a  qualified  property  in  the  elements  of  fire, 
of  light,  of  air,  and  of  water  :  this  however  can  fubfift  only,  while 
he  has  the  aftual  ufe  and  occupation  of  them,  for  they  being  of  a 
fugitive  nature,  he  cannot  have  the  fame  permanent  property  as 
in  land.  If  a  perfon  has  the  adlual  uic  of  them,  and  his  poflcffion 
is  diflurbed,  adion  will  lie  to  recover  damages. 

If  one  obftrads  another's  ancient  windows,  or  corrupts  the  air 
of  his  houfe  or  gardens,  fouls  bis  waters,  or  unpens  and  lets  it 
out,  or  diverts  a  water  courfe,  the  law  will  give  the  party  injured, 
juft  damages.  This  proi>erty  however  fubfifts  only  while  it  is  in 
adual  pofleflion,  and  when  it  goes  out  of  poflefllon  it  becomes 
common  again. 

A  man  may  have  a  fpccial  or  limited  property  in  things  capable 
of  abfolute  ownerfhip,  on  account  of  the  particular  circumftances 
of  the  owner,  as  in  cafe  of  baihnent  or  delivery  of  goods  to  ano- 
ther, for  fome  fpecial  purpoie,  as  to  carry  to  fume  place  or"  to 
keep  fafely.  Here  can  be  no  abfolute  property  becaufe  the  right 
and  the  polleilion  are  feparated,  one  having  the  right,  and  the  oth- 
er only  a  temporary  right  to  poflefs,  accompanied  with  a£tua)  pof- 
fefiion«  The  owner  is  faid  to  have  a  general  property,  and  the 
pofleflbr  a  fpocial  property,  and  in  cafe  the  things  are  damaged, 
or  taken  away,  boih  have  a  right  of  adion,  the  bailee  on  account 
of  his  immediate  pofleflion  and  refponfibility  to  the  owner  :  and. 
the  bailor,  by  realon  of  his  right  of  property.  But  one  adion 
however  can  be  fupported  in  fuch  cafes  ;  the  recovery  of  one  will 
bar  the  other.  So  in  cafes  of  goods  pledged,  or  pawned  upon 
certain  conditions  .  Both  pawner  and  pawnee  have  a  qualified> 
but  not  an  abfolute  property  till  the  conditions  are  performed  or 
violated,  and  then  an  abfolute  property  is  vefted  in  one,  or  the 
other.     So  in  cafes  of  attachment,  the  officer  has  a  qualified  pro- 

petty  in  the  eftatc  attached,  and  may  maintain  an  aftion  for  the- 
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t«coTcry  of  it,  if  taken  away.  So  an  executor  or  adminiftrator, 
has  a  qualified  property  in  the  goods  of  the  deceafed,  and  may 
maintain  actions  for  their  recovery  :  but  the  general  property  refta 
in  the  heirs,  legatees,  and  creditors.  But  a  fervant  who  has 
the  care  of  his  mafter's  eftate,  has  neither  the  property  nor  pof* 
feOion,  qualified  or  abfolute,  but  only  a  mere  charge  and  overfight, 
and  of  courfe^  the  pofleffion  of  the  fervant,  is  the  poflefTion  of  the 
Biafter. 

II.  «  Of  things  in  ad  ion  ;  which  are,  where  a  perfon  has  not 
the  pofltflion  and  enjoyment,  but  a  right  to  poflcfs  and  enjoy  the 
thing  in  queftion,  and  which  is  recoverable  by  action. 

Wherever  a  man  has  a  challenge  or  demand  upon  another,  for  a 
matter  of  debt  or  danmges,  it  Is  called  a  thing  in  adion.  There  is 
a  naked  right  to  fomething,  it  is  merely  ideal,  and  exUb  only  in 
coutemplation  of  law.  This  right  of  adion  may  however  be  ex- 
erted and  obtain  fubftantial  eftate,  which  is  called,  reducing  a 
thing  in  adion  into  pofleiOon.  All  debts  due  by  fpccialty  or  fimple 
contrad,  all  promifes  exprefs  or  implied,  are  things  in  adion« 
The  contrads  of  mankind  may  be  branched  into  an  unbounded  va. 
riety,  and  the  injuries  which  individuals  may  receive  from  eacb 
other,  cannot  be  enumerated  :  for  all  thefe  the  law  has  furnifhed  re> 
medies ;  and  while  the  mere  rights  exift,  they  are  called  tlimgs 
in  adion.  Thefe  rights  may  be  carried  into  effed  by  bringing 
fuits,  by  which  fubftantial  property  may  be  acquired  in  latisfadioa 
of  damages.  A  thing  in  adion  cannot  be  transferred  by  our  law, 
fo  as  to  place  the  party  to  whom  the  conveyance  is  made,  in  the 
&me  (ituation  with  the  original  party. 

I  fhall  clofe  my  remarks  on  this  fubjed,  by  obferving  that  a  right 
to  perfonal  eftate  may  be  created  to  conuueuce  in  future^  that 
by  will,  perfonal  eftate  may  be  given  to  one  perfon  during  life, 
and  then  to  another  forever  ;  and  that  the  fame  article  may  be 
owned  by  a  number,  as  joint  tenants^  or  tenants  in  common,  in 
wliich  cafe  they  muft  all  join  in  any  full  refpcdhig  it. 


C»AP. 
K  %  Blackt  Com'  39^. 
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,  Chaptbr    Twenty-FouAth. 

6F  TITLE  td  THINGS  PERSOSJAL  BY  OcCtPAN^CY. 


w. 


E  have  confidered  the  Bdture  of  thiop  perlbnal.  dnd  now 
proceed  to  treat  of  the  various  titles  by  which  they  arc  holdea. 
The  origirtal  title  to  property  has  already  been  remarked,  td 
haVe  been  occupancy  :  and  fince  the  eftabliffament  of  civil  fociety^ 
all  the  other  modes  have  been  introduced  for  the  purpofe  of  renddi*- 
ing  the  pofleffion  of  property  fafe,  and  to  prevent  the  difputes  tha^ 
muft  conftantly  arife  in  a  recurrence  to  the  original,  natural  right, 
Bat  as  there  are  fomc  inftances,  in  which  it  is  difficult  to  defignate 
the  particular  owner,  it  is  neceflary  to  refort  to  the  natural  title 
lif  occupancy.  Yet  in  flU  (bch  cail*s  the  law  hais  ]H>inted  out 
tile  circunidttnce^  uilder  which  the  right  may  be  exercifed^  fo  sl3  to 
prevent  any  controveriy  or  doubt. 

I.  y  It  is  confidered  as  a  principle  of  the  law  of  nations,  that 
any  body  has  a  right  to  feize  and  appropriate  to  his  own  uie,  tlie 
goods  of  an  alien  enemy  :  for  when  nations  are  at  war,  it  is  con- 
fidered as  eonfiftent  with  juilice  and  good  policy,  to  annoy  each 
other  by  every  poiHble  mode.  Nor  can  it  be  Grange,  that  fuch 
•  principle  has  been  adopted,  When  yfe  coniider,  that  in  the  early 
«gps  of  mankind,  and  amohg.  all  barbarous  nations  the  great  ob^ 
jedlof  war  has  been  plunder.  This  has  been  exemplified  in  s 
firikxng  manner,  by  the  condud  of  the  European  nations  in  the 
dark  ages,  when  whole  nations  engaged  in  the  bufineis  of  piracy, 
like  the  modern  dates  of  Barbary.  This  unqneftiortably  is  the  ori- 
gin of  the  prefent  practice  of  privateering,  which  has  ho.weverbeen 
lyftcmatized  by  regulations  of  law,  tho  not  defenfible  upon  the 
principles  of  moral  right.  Private  perfons  are  riot  (uppofed  tQ 
poflefs  this  power,  but  it  rcfides  in  the  fupreme  government 
of  the  nation,*  who  may  grant  coihmlffions  to  pfivate  perftnlS,  ta 
make  captures  on  the  high  fcas,  of  the  property  of  the  ericmy  ; 
and  tlien  fuch  property  fo  taken,  ftiall  veft  in  the  captors.  If  an 
alien  enemy  bring  goods  into  the  country,  after  declaralioh  of  war, 
they  are  liable  to  be  feized,  unlefs  he  comes  under  the  proteftioa 
of  a  paifport,  or  fafe  condud.     But  if  an  alien  enemy,  chance  to 
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b^fn  l^e  country,  at  (bt  tin)e  ^f  the  dcjclaration  qf  war,  hi-}  pro- 
pf^rty  is  pioc  expofed  to  be  t^fcen.  But  as  the  laws  Fefpe^ing 
privateers  a|id  letters  Qf  marque,  are  df riv^d  froin  the  law  of  na«* 
^^re  and  uatiofi?,  it  will  not  be  expetfced  that  1  enter  into  aoy- 
farther  iaveftigation  of  this  fobjcd,  in  tbi«  place. 

2.  The  title  to  waifs,  ftrays,  loft  goods,  wrecks,  and  treafure 
trove,  is  founded  in  occupancy  ;  the  tirft,  and  laft  are  regulated  by 
the  common  law,  and  the  other  by  ftatute. 

I,  Waifs  arc  goods  ftolen  and  waived,  or  thrown  away  hy 
the  thief  in  his  flight,  for  fear  of  being  apprehended.  l£  the 
owner  can  be  known,  the  goods  belong  to  him,  but  if  no  owner 
can  be  found,  then  to  the  firft  occupant. 

3.  Treafure  trove,  is  wjicre  any  money,  or  coin,  filver,  plate, 
or  bullion  are  found  hidden  in  the  earth,  or  fotoe  private  piacp, 
the  owner  thereof  being  unknown.  Such  treafure  belongs  to  the 
-firft  fortunate  finder  :  but  if  the  owner  he  known,  or  caq  after- 
wards be  difcovered,  it  belongs  tp  him.  In  England  it  is  trqe, 
that  waifs  and  treafure  trove  belong  to  the  king  ;  but  in  this  ilate 
as  we  have  no  ftatute  regulation,  1  prcfuin?,  that  the  common  law 
right  of  the  firft  occupant,  niuft  be  eftabriftici 

^.  »  Inre(peft  of  ftrays  and  loft  good**,  itiscnafted  by  ftatute. 
If  any  perfon  take  up  any  ftray  b^aft,  or  find  any  loft  goods,  worth 
t\)40  fhiUings,  die  owner  being  unknown,  he  ftiall  carry  a  true 
deicription,  with  the  qatural  and  artificial  marks,  to  the  reg:fter 
of  the  town,  where  found,  within  fourteen  days,  on  penalty  of  for- 
ieiting  the  value  of  the  goods,  or  ftray  beaft,  one  half  to  the  corn- 
plainer  and  the  other  lialf  to  the  town  treafury.  The  regifter 
is  to  record  the  defcviption  and  the  name  of  the  finder^,  and  holder 
of  Ijie  goods,  or  ftray  bcaft.  if  the  owner  apprar  in  fix  months, 
and  evidence  his  title  totlie  property »  it  fliall  be  reftored  on  pay- 
ing neceftary  charges,  to  be  determined  by  the  next  afliftanc  or 
juUice  of  the.  peace.  If  qo  owner  appear  withiu  fix  months,  the 
re^er  appoints  two  freeholders,  who  under  oath,  eftimate  the 
value  of  fuels  goods  or  beaft  in  money.  If  the  owner  appear  in 
fix  months  aEcrwards^  pake  good  Jus  claiui^  and  pay  the  necefl^Ty 
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«xpenies,  he  (hall  have  reftitution^  or  the  value  according  to  the 
appraifement  at  the  eledion  of  the  finder.  If  no  owner  appear 
in  twelve  montlv  and  a  day,  the  value  according  to  the  appraife* 
mcnt,  after  deducing  juft  fees,  to  the  keeper,  finder,  and  regifter, 
ihall  belong  to  the  town  treafury,  where  fuch  goods  or  beaft  were 
found  :  and  the  feleftnien  are  impowered  to  recover  and  receive 
the  fame.  The  goods  or  beads  are  to  be  at  the  rifque  of  the  own- 
er the  firfl  fix  months,  the  keeper  being  faithful  in  his  care  of  them ; 
and  no  beaft  may  be  taken  up  as  a  ftray,  uiilcfs  found  in  a  fufiering 
condition. 

4.    a  Theftatute  concerning  wrecks  of  fea,  enads^  that  if  any 

fhips  or  other  vellels,  fhall  fuffer   (hipwreck  upon  our  cdafts,  no 

tiolence  or  wrong  iliall  be  offered  to  perfons  or  goods  :  but  their 

perfons  (hall  be  harboured  and  relieved,  and  their  goods  prelcrved 

in  fafcty,   till  proper  authority  be  informed,  and  give  dircdions. 

That  whenever  any  (liipwrecked   property  fliall  be  difcovercd  on 

any  of  our  coafts,  it  (hall  be  the  duty  of  the  felet'lmen  of  the  neareft 

town,  and  lawful  for  any  pcrfon  to  take  che  moft  effeftual  nieafiires 

to  fa\c  andfccurc  the  fame,  and  if  need  be,  fuch  peifon  may  apply 

to  an  afliftant  or  juftice  of  the  peace,  who  is  authorifed  to  iflue  his 

proper  warrant  to  fome  proper  officer,  to  imprefs  and  call  forth 

neceflary   affiftance.     Such  perfons  fecuring  fuch  property,  (ball 

immediately  give  notice  to  the  judge  of  the  county  court  in  that 

county,  who  (hall  dired  the  (heriff  to  feize  the  fame,  and  keep  it 

till  difpofcd  of  by  order  of  faid  court.     That  if  any  owner  entitled 

by  the  Jaws  of  the  land,  or  the  laws  of  nations,  fhall  appear  within 

a  year  and  a  day  after  fuch  feizure,  and  claim  the  fame,  it  (hall 

be  reftored  upon  his  paying  fuch  reafonable  cofts  and  (klvage  to  the 

perfon  to  whom  it  is  due,  as  faid  court  (hall  order  and  allow* 

Eu^  if  no  owner  appear  within  the  time,  make  claim,  and  pay  cofts 

and  falvage,   flich  property  fhall  be  fold  by  order  of  did  court, 

an^  the  avails  thereof,  be  lodged  in  the  ftatc  treafury,  after  deduftw 

ing  reafonable  cofts  and  falvage  for  the  perfons  to  whom  due.     If 

the  property  be  of  a  perifhable  nature  fuch  court  may  at  difcretion 

dircft  it  to  be  fold,  within  the  limited  time,  and  retain  the  avaiU 

for  the  fame  purpofcs  :  and  if  ao  owner  appear  in  a.  month,  to  pay 

falvage 
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falvagc  and  coft,  the  court  may  at  any  time  afterwards  fell  fufficient 
to  pay  the  fame. 

3.  The  benefit  of  the  elements  of  light,  air,  and  water,  nitiy  be 
taken  and holden  by  occu j)iincy.  If  a  perfon  has  an  ancient  window 
that  overlooks  his  neighbour's  ground,  his  neighbour  has  no  rir^hc 
to  ered  another  building  fo  contiguous  to  it,  as  to  obflrudl  the 
light  :  but  if  a  perfon  ereft  hishoufe  clofe  by  the  wall  of  another* 
fo  as  to  be  incommoded  by  it,  or  clofc  by  his  houfe  fo  that  the  Iip"ht 
be  obftrufted,  he  cannot  compel  him  to  pull  down  the  wall,  or  the 
houfe  ;  for  the  owner  of  the  wall  isthefirft  occupant,  and  he  hav- 
ing claimed  his  right,  cannot  be  deprived  of  it.  Jf  a  man  /hould 
ereft  a  tan-yard,  or  exercife  any  noifome  trade,  io  near  the  houfe, 
or  gardens  of  another,  as  to  corrupt  the  air,  and  raife  noxious 
flenches  and  unwholefome  fteams,  an  ai^ion  will  lie  againft  him  in 
favour  of  the  perfon  injured  ;  but  whrn  a  man  has  once  erefted  fuch 
buildings,  and  is  in  the  exercife  of  fuch  trades,  and  another  perfon 
fixes  his  habitation  fo  near,  as  to  be  otFended  liiereby,  he  cannot 
maintain  an  adion,  becaufe  the  other  perfon  had  tlie  prior  right  by 
occupancy.  If  a  ftream  of  water  flow  thro  a  per  fun's  land,  he 
has  a  right  to  take  every  natural,  and  artificial  advantage  of  it,  by 
ere'dling  water- works,  or  flowing  his  land,  provided  he  does  not 
wholly  divert  the  water- courfe,  and  deprive  the  adjoining  proprie- 
tor, on  the  ftream  below,  of  water  for  ncceflary  and  ordinary  pur- 
poles^  as  drink  for  his  cattle. 

4.  The  property  of  animals  of  a  wild  nature,  while  they  ara 
lb,  is  acquired  folely  by  occupancy.  Any  perl  on  has  a  right  to 
take,  and  to  kill  all  wild  animals  ;  when  he  has  taken  tiitni,  lie  ac- 
quires a  qualified  property,  and  when  he  has  killed  them,  he  ac- 
quires an  abfolute  property,  and  is  by  law  protected  in  the  poflef- 
iion  of  them. 

In  England,  and  the  European  kingdoms,  many  wild  animals,  or 
as  they  are  denominated,  game,  are  by  fpecial  prerogative  vefted  in 
the  king  and  nobility,  as  hunting  is  efteeraed  too  princely  and  no- 
ble a  diverfion  for  the  people  at  large.  The  game-laws,  which  are 
calculated  to  preferve  the  game,  bear  exceeding  hard  upon  the  li- 
berty of  the  fubjeft.  But  in  this  (late,  the  fpirit  of  the  people  has 
Vol,  I.  Z  z  never 
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nertr  been  broken  down,  by  fuch  tyranny  and  opprefljon.  Honf- 
ing,  fowling,  and  fUhing,  are  confidered  as  proper  diverfions  for 
every  clals  of  people,  and  may  be  fdid  to  be  free.  Thcfe  fports  are 
laid  under  no  reftraints  by  law,  and  tbc  people  may  .enjoy  tbenn 
as  they  pleafe,  without  rcftraint  or  danger  of  incurring  any  penal- 
ty. To  hunt  on  another's  territory,  is  a  common  cuftom.  N© 
a^ionwin  lie  in  favour  of  the  owner  of  the  land,  for  any  injury  for 
tlie  a^  of  bunting,  becaufe  the  animals  which  are  killed,  being  wild, 
cannot  be  his  property.  If  any  adlion  can  be  maintained,  it  muft 
be  for  the  injury  done  by  entering  on  the  territory  of  another 
without  his  confcnt,  and  the  damage  to  his  pofleilions.  For  thiar 
vn^eftionably  an  adion  would  lie^  as  in  legal  conlideration  it  is  a 
tttfptLfs.S 

5,  f  Acceffion  is  a  right  of  property  grounded  an  occupancy, 
and  herein  the  common  law  is  copied  from  the  civil  law.  Thus  if 
any  given  corporeal  fubftance,  receive  any  accefiion,  by  natural  or 
artificial  means,  as  by  the  growth  of  vegetables,  the  pregnancy  of 
animals,  the  embroidering  of  cloth,  or  the  converfion  of  wood,  or 
metals  into  veiTels  andutenirls,  the  wiginal  owner  19  entitled  to  it 
under  fuch  ftate  of  improvement,  but  if  the  thing  itfclf  be  changed, 
by  fuch  operation  into  a  different  fpecies,  as  by  making  bread  out  of 
another's  wheat,  there  the  property  is  changed,  it  belongs  to  the 
new  operator,  who  is  to  make  fatisfadlion  to  the  former  owner, 
for  the  things  he  has  converted.  It  has  been  held  that  if  one 
takes  away  another's  wife  or  fon,  and  clothes  them,  and  after- 
wards the  hufband,  or  father  retakes  them,  the  property  of  tlie 
garments  Aall  ceafe  to  be  in  him,  who  provided  them,  becaufe 
they  arc  annexed  to  the  perfon  of  tbc  woman,  or  child. 

*  i/In  cafe  of  the  confofion  of  goods,  where  thrfe  of  two  per* 
Ions  arc  fo  intermixed,  that  they  cannot  be  diftinguifhed,  and  fo- 
parated,  there  if  the  intermixture  be  by  confent,  tlic  proprietors 
have  an  intereft  in  common^,  in  proportion  to  their  (hares ;  but 
where  one  wilfully  intermixes  his  property  with  anot!ier*»,  without 
his  confent,  he  lliall  lofe  it,  and  the  whole  (hall  vcft  in  the  other* 
without  being  liable  to  make  any  compeniation.  So  in  thr  cafe  of 
aQcefTion,  if  a  perfon  fhould  by  his  labour,  or  any  other  way  hi- . 
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creafe,  improve,  or  add  to  the  property  of  another,  ^vithoot  hit 
confent  and  approbation,  he  cannot  recover  any  fatisfadlion  there- 
for, but  if  it  be  done  by  the  dire6fcion,  or  confenc  of  die  proprie- 
for,  cbe  labourer  is  entitled  to  an  adequate  cempcnfatioo. 


Chaptcr  Twenty-fiftk,      -  - 
OF  TITLE  TO  THINGS    PERSONAL  BY  CONTRACT. 

jL  he  title  to  things  perfonal,  may  be  acqmired  in  three  modes, 
by  the  act  of  the  party  in  taking  the  pofleffion  oftlttngs  in  common, 
which  is  occupancy,  and  the  original  and  ultimate  foundation  of  all 
right  :  by  the  agreement  or  contrad  between  perfons  for  the  pur- 
chafe  and  Cile  of  property,  which  is  a  derivative  right  :  and  by 
the  operation  of  law,  as  in  the  caiibs  of  title  by  delcent,  marriage^ 
and  {nndty  others. 

It  is  evident  that  individuals  Inthc^jerclfe  of  the  right  of  occa- 
pancy  and  induftry,  in  thj^ulfflaiBli^^fc^i^r c)und .  and  in  manu* 
fa<Elures,  mud  acquire  a^oJ^^w^^  of  articles,  than 

are  aeceflary  for  theiimiw^rirunipt^^^^fld  a  lefs  quantity  of 
others.     This  was  ^^^^kj^f  ^raf  dslprT^tia  im  by  bartering 

and  exchanging  thofe  co«mines,  ^^^^#%vtlan'  had  a  (iiperfluity^ 
for  thole  in  which  they  x^c  de|wp,4hp{^^  wants, 

and  furaiflied  each  other  l^sjpocaj^i  j^pwnodations.  But  when 
fociety  had  become  poliflied,  uixiiry  encreafed,  and  a  tafte  for  die 
produdions  of  remote  countries  introduced,  it  was  found  difficult, 
to  fupply  the  multii^iled,  and  artificial  wants  of  mankind  by  ex- 
change. This  made  it  necefiary  to  agree  upon  (bme  particular  ar- 
ticle to  be  a  cofmrwn  ftandard,  to  afcertain  the  comparative  value  of 
dilFerent  commodities,  and  be  the  general  feprefentative  of  proper- 
ty. Tlie  permanent  fubftance  of  metals,  rendered  them  the  moft 
convenient  for  this  purpofe.  They  were  therefore  adopted  as  the 
medium  of  exchange,  and  an  imaginary  value  was  damped  upon 
them,  by  tlie  confent  and  agreement  of  all  r.ations.  Money  being 
cftablifiied  as  the  reprcfent^tive  of  property,  facilitated  the  inter- 
courfeoftheremoteft  nations,  and  the  introduction  of  commerce, 

JUflrlbuted  every  where,  the  elegant  and  ufeful  productions  of  tl>e 
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mod  diftant  parts  of  the  earth  ;  and  laid  the  foundation  of  theun* 
equal  divifion  of  property,  by  furnishing  to  tlic  fuperior  induflry 
and  capacity  of  individuals,  thofe  means  of  accumulating  riches, 
which  were  unattainable  by  perfonal  labour  in  the  rude  and  unpol- 
Jflied  ages  of  fociety.  Gold  and  filver,  inftead  of  being  confidered 
as  of  mere  imaginary  value,  were  deemed  to  be  wealth  itfelf,  and 
the  riches  of  a  country,  were  eftimated  by  the  quantity  of  thoie 
precious  metals  which  it  poflefled.  The  difcovery  of  America, 
opened  to  the  avarice  of  mankind  the  rich  mines  of  Mexico  and 
Pcni,  and  mukiplled  gold  and  filver  to  fuch  an  amazing  extent,  as 
greatly  to  leflcn  their  value,  and  it  is  probable  that  the  immenie 
quantities  that  were  in  circulation,  muft  have  made  it  neceflary  to 
have  introduced  fome  other  medium  of  commerce,  had  not  the  dif- 
covery of  a  paflage  by  the  cape  of  Good  Hope,  to  the  £aft  Indies, 
opened  an  inexhauftible  demand  for  the  gold  and  filver,  that  iilued 
from  the  bowels  of  South  America.  The  luxury  of  Europe,  and 
America,  has  introduced  a  high  reli/h  for  the  elegant  manufac- 
tures, and  the  delicious  produdlions  of  the  Eaft  ;  but  the  extreme 
fertility  of  this  county,  has  rendered  unneceflary  the  importation 
of  commodities  from  other  countries,  for  their  own  confumption, 
of  equal  value  with  their  exports,  and  ofcourfe  this  balance  can 
be  difcharged  only  by  fpecie.  The  defpotic  governments  of  India, 
render  the  enjoyment  of  property  precarious  and  infecure,  and  the 
proprietors  frequently  conceal  vheirtreafures  in  the  bofom  of  the 
earth,  for  prefervation.  The  knowledge  of  the  place  of  concealment 
muft  frequently  be  loft,  by  the  fudden  or  violent  death  of  the  pof- 
feflbr,  and  a  variety  of  circumftances,  reful ting  from  the  numerous 
and  frequent  revolutions  of  the  government.  It  is  an  interefting 
fpeculation  to  the  philofopher,  to  obferve  the  numbers  of  unhappy 
wretches,  that  are  buried  in  the  mines  of  South  America,  inceflanily 
digging  for  gold  and  filver,  imracnfe  quantities  of  which,  after  cir- 
culating through  many  different  countries,  and  being  the  fubjedl  of 
many  ncgociations,  ultimately  find  the  way  to  the  Eaft  Indies,  and 
there  return  again  to  the  bowels  of  motJier  earth,  never  to  be  cal- 
led again  into  circulation,  unlefs  by  mere  fortuitous  difcovery. 

The  adoption  of  money  as  a  medium  of  exchange,  and  the  intro- 
duction 
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du6tion  of  commerce^  have  in  a  great  meafiire  fuperfeded  the  origi. 
nal  mode  of  acquifition  by  occupancy,  and  have  led  the  way  to 
acquilition  by  contrad.  This  opens  to  us  a  mod  extenfive  and 
important  fubjeft  of  enquiry.  Contrads  arc  the  bafis  of  all  humaa 
tranfadions,  and  the  mode  by  which  property  is  transferred,  and 
acquired,  in  the  unbounded  variety  of  mercantile  negociations.— 
The  conftruftion  of  contradls,  the  compellhig  of  their  perform- 
ance, and  the  awarding  of  compenfation  for  their  violation,  fur*' 
nifli  the  principal  fubjed:  on  which  courts  exercife  legal,  or  equi* 
table  jurifdidlion. 

*  A  contrad  is  defined  by  the  Roman  law,  to  be  the  confent  of 
two  or  more,  to  the  fame  thing. 

/  A  contrad  is  defined  by  the  common  law,  to  be  an  agreement 
upon  fufficient  confideration,  to  do,  or  not  to  do  a  particular 
thing,  g  A  contrad  may  be  defcribed,  to  be  a  tranfadion  in 
which,  each  party  comes  under  an  obligation  to  the  other,  and  each 
reciprocally  acquires  a  right  to  what  is  promifed  by  the  other. 
In  this  definition  and  defcription,  are  included  every  feoffment, 
gift,  grant,  Icafe,  loan,  pledge,  bargain,  covenant,  agreement* 
and  promife  :  for  contrads  may  be  confidered  as  the  general 
name,  and  thefe  are  the  fcveral  fpecies  of  contrads.  By  the  laws 
of  all  nations,  the  confent  of  the  parties  is  the  effence  of  the  con- 
trad.  But  for  the  purpofe  of  ftilly  inveftlgating  this  important 
branch  of  our  diquifitions,  I  (hall  treat  of  it  under  the  following 
heads, 

I.  Of  the  Parties  to  Contrad. 
a.     Of  the  aflent  to  Contrads. 

3.  Of  the  fubjed  ofContrads. 

4.  Of  the  general  nature  of  Con trads. 

5.  Of  the  Confiderfttion  of  Contrads. 

6.  Of  the  Interpretation  ofGontrads; 

7.  Of  the  fcvcml  fpecies  of  Contrads. 

8.  How  Contrads  may  be  difannul  led,  refcinded,  or  altef tfd. 

9.  How  Contrads  irtay  be  fulfilted. 

10.  Hav  Contrads  may  be  rekafed. 

II.  How   Contrads  may  be  barred. 

I-     Of 

€  Eft  pactjo  ^oram  plariiimve  ii>  idem  pUcHom  tonfenfufc—  i  Domtu'i 
dfil  l*w,  j».       /  j(  BUck.  Com.  44«,       j  x  Po«cll  on  Comrafti,  ^ 
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I.    Of  the  Parties  to  Contraas. 

All  pcrfons  have  the  power  of  entering  into  contrafts,  unlcfe  dif- 
^ualified  by  certain  legal  difabilities  :  but  to  afcertain  whatperfons 
have  a  moral  power  to  bind  themielves  by  their  contracU  and  a* 
greements,  we  mult  confider  the  nature  of  aflent.  The  term  ailent 
fignifies  the  acquiefccnce  of  the  mind  to  fomething  propofed^  or  af- 
firmed^ and  involves  inconfiderationof  law^  firft  a  phyfical  power 
of  ailentlng^  fecondly ,  moral  power^  and  thirdly,  a  deliberate  and 
free  ufe  of  thoie  powers.  Therefore  the  abfence  of  any  of  thefe 
capacities,  in  either  of  the  parties,  renders  the  perfon  labouring 
under  it,  incapable  of  entering  into  an  agreement  to  bmd  himfelf, 
or  by  virtue  of  his  ads,  others. 

^  Idiots  and  lunatics,  labour  under  a  moral  incapacity  to  af- 
fent  to  contracts.  They  are  not  governed  by  reafon,  but  are  in- 
fluenced by  an  irrefiftible  impulfe  like  machines.  All  ads  that  are 
done  by  them,  arc  abfolutely  void  :  but  it  feems  to  be  a  principle 
of  the  common  law  of  England,  that  no  man  after  the  recovery  of 
his  fenfes,  (hall  be  admitted  to  ftultify  himfelf,  and  plead  his  own 
difi^bility  in  avoidance  of  his  contrad ;  becaufe  of  (he  pofCbility  that 
they  may  counterfeit  fuch  difability  :  *  but  by  the  pra<^ice  of  the 
courts  in  this  ftate,  they  have  eftabliihed  the  dodrine,  that  a  man 
may  (failtify  himfelf  in  his  own  proper  perfon,  and  may  employ 
an  attorney,  and  avoid  his  contra^,  by  pleading  his  own  difabil- 
ity, even  at  the  time  while  he  is  labouring  under  the  incapacity. 

Drunkennels,  may  be  confidered  during  its  operation,  as  a  tern- 
poray  infanity,  yet  as  it  is  confidered  as-i  crime,  and  is  of  the 
party's  own  procuring,  it  will  not  be  a  fufficient  ground  to  authorife 
a  perfon  to  refcind  his  ailent  to  the  contrad:.  Nor  is  it  a  reaibn 
for  relief  in  equity,  unlefs  the  perfon  were  drawn  into  fuch  debauch 
by  the  management  and  contrivance  of  him  who  gained  the  con- 
trad,  and  then  equity  may  relieve.  So  of  a  man's  being  of  a 
weak  underftanding»  is  no  objedion  to  his  afleoting  to  a  contrad  : 
for  courts  of  law  cannot  examine  into  tlie  wiiiHom  and  prudence  of 
men,  in  their  manner  of  tran&ding  their  concerns,  and  difpofing 
of  their  eftates.    If  a  man  therefore  be  legally  compos,  be  he  wife 

or 
A  I  PowcU  ca  Coatn^,  xi,  14.       i  Moffit  vs.  Pafif,  S.  €•  1793* 
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mt  xmwVc,    he  has  the  abfolute  difpoial  of  his  eftate,  and  will 
ftand  for  areafon  of  his  adions. 

A  perfon  that  is  a  lonatic^  or  non  compos  at  times  only^  may 

dind  himfelf  by  contrads,  made  during  his  lacid  intervals. 

• 

A  Infants  are  under  a  legal  incapacity^  to  make  contrads  to 
their  diiadvantage.  The  rule  to  decide  the  validity  of  their  con- 
trads,  is  whether  there  be  an  apparent  benefit  or  femblance  of 
benefit  upon  the  face  of  the  tranfadion.  If  neither  of  thefe  appear, 
the  contrad  is  void  :  otherwife  voidable  or  not,  at  the  eledion  of 
the  infant,  when  he  arrives  at  full  age.  But  it  is  not  nccefiry 
thatfuch  aflent  fhould  be  exprefs,  it  is  fufficient  that  ads  be  done^ 
from  whence  an  aflent  muft  neceilarily  be  inferred. 

'  A  married  woman  during  her  marriage,  is  incapable  of  aflent* 
ing  to  a  contrad,  to  be  binding  on  herfelf,  or  her  hufband,  for  ia 
confideration  of  law,  £be  is  under  the  dominion  and  coercion  of 
her  hufband  and  confequently  has  no  moral  capacity  to  aflent  t* 
a  contrad  refpcding  his  property,  or  her  own.  Perfons  under 
overfeers,  are  by  (latute,  rendered  incapable  to  make  contrads. 

3.    Of  the  aflent  to  Contrads. 

m  The  afTent  to  a  contrad,  may  be  either  exprefs  or  tacit.— 
Expreis  aflent,  may  be  manifefted  by  fome  gefture,  fpeaking,  or 
writing — or  in  fome  inftances,  by  acknowledgment  before  ma- 
gtftrates,  and  this  may  be  either  precedent,  concomitant,  or  fiib* 
ieqoent. 

A  tacit  afl[ent  may  arife  in  feveral  ways,  it  may  arife  from  in- 
adion  or  forbearance  of  adion. .  A  man  by  his  filence,  in  cafe  lie 
be  prefcnt  and  knows  what  is  doing,  is  prefumed  to  give  his  af« 
fent  to  what  is  done,  unlefs  it  appear  that  he  was  awed  into  filence 
or  in  any  way  hindred  from  fpeaking. 

•  If  a  man  make  a  lea(e  to  another,  on  good  confideration,  andL 

afterwards  make  a  leafe  to  a  third  for  the  fame  time,  and  the  firft 

leflee  afltfts  in  the  bargain,  and  does  not  difcover  his  leafe,  and  it  is 

not  excepted  in  thefccond  leaie,  which  is  upon  good  confideratiottj 

then  the  fecond  leflee,  will  even  at  law  be  preferred.     But  to. 

juftify 
k  Cro.  Car,  501.      i  Fow.  Cqu.  3s.  /Ibid.    59.  m  ibad.  Xif. 

m  IbiiU   t$%.     134. 
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juftify  the  conclufion  from  a  man's  filcnce,  that  he  has  relinqnifhcd 
his  right :  two  things  are  ncceflary,  that  he  (hould  know  what 
belongs  to  him,  is  conveying  to  another,  for  where  one  forbears 
to  aft  through  mere  ignorance,  it  fhall  not  prejudice  him,  and  tiiat 
he  fhould  be  voluntarily  filent,  tho  he  has  full  liberty  to  fpeak  ; 
for  if  there  be  any  compulfion  to  hinder  hJs  ading,  tlicre  is  no 
ground  from  his  fdence  to  infer  his  aflent. 

3,     Of  the  fubjed  of  ContJ-afts. 

c  Under  this  head  we  are  to  confider  the  fubjcfts  refpeding 
which,  contrails  may  be  made  :  and  here  a  diftinftion  is  made  be- 
tween contrafts,  that  are  executed,  and  fuch  as  are  executory.  It 
is  a  general  rule,  that  a  man  cannot  by  a  contradb  executed,  grant 
or  convey  anything,  in  which  he  has  not  an  aftual  or  potential 
intereft,  at  the  time  of  the  grant  or  conveyance,  becaufe  it  is  nc- 
ceflary  to  enable  a  perfon  to  transfer  property,  to  be  himfelf  the 
proprietor.  Therefore  allcontrafts  executed,  are  void  where  tli« 
perfon  making  the  conveyance,  is  not  the  owner  at  the  time.  A3 
if  a  man  (hould  grant  all  the  wool,  which  he  fhould  buy  hereafter  ; 
this  is  a  void  grant,  for  he  has  not  the  wool,  neither  actually  nor 
potentially. 

f  But  where  fuch  contrafts  are  executory,  operating  as  decla- 
rations precedent,  and  to  the  perfeftion  of  which,  fome  new  ad  is 
neceflary,  to  give  them  life  and  vigor,  the  law  admits  of  them,  tho 
made  before  any  intereft  vefted.  As  if  a  man  covenant  with  anoth- 
er, to  purchafe  a  farm  by  a  certain  time,  and  give  him  a  deed  : 
this  covenant  would  be  binding,  tho  it  be  purchafcd  after,  becaufe 
there  is  a  new  aft  to  be  done,  the  giving  the  deed.  But  if  there 
be  no  new  aft  to  be  done,  it  would  be  otherwlfe,  as  if  a  man  (hould 
covenant  with  his  fon,  in  confideration  of  natural  love,  to  (land 
fcized  to  his  ufe,  of  the  lands  which  he  (hoiild  afterwards  purchafe, 
the  ufe  would  be  void  :  becaufe  here  no  new  aft  is  to  be  done,  and 
the  fatlier  did  not  own  tlie  land  at  the  time  of  the  covenant. 

f  The  fubjefts  of  contrafts  nwift  refpeft  things  that  are  poffible 
to  be  pcrforoed,  and  therefore  all  contrafts  to  perform  impofiible 
4 things  arc  void.    As  a  contraft  to  build  a  large  houfe  in  a  day,  to 

go 
c  Pow.  Con.  15a,       Pk>«4.    43a.    Hob.  I3»*       /  i  Pow.    Con.  ijS. 
f  Ibid.  x6o. 


PERSONAL  BY  CONTRACT.  361 

go  to  Rome  in  the  fame  time,  to  drink  up  the  (ea,  or  to  touch  th« 
flcy  with  one's  hand,  or  any  fuch  impoflibiliiies,  are  all  void  :  and  the 
contjradlitig  party  would  not  be  fubje^^t  to  an  a<5lion  even  for  dama- 
ges accruing  by  reafon  of  non-performance,  r  But  a  dilUndlion  muft 
be  made  between  things  naturally  impoffiblc,  which  mud  be  evident 
to  all  the  parties  at  the  time  of  contrading,  and  things  which  are 
not  phyfically  irapoflible,  but  the  impradlicabiltity  of  the  accomplifli- 
mcnt  arifes  from  the  circumftances  and  ability  of  the  party  con- 
tradling  :  for  in  the  latter  cafes,  tho  tlic  contraft  cannot  bcftilfilled 
by  reafon  of  the  inability  of  the  contrador,  yet  he  will  be  liable 
to  pay  damages  for  a  n on -performance.  /Thus  where  a  perlbn  in 
confideration  ef  two  fliillings  and  fix-pence  paid  in  hand,  and 
five  pounds  to  be  paid  on  the  performance  of  the  agreement,  con- 
traded  to  deliver  to  another  two  grains  of  rye- com,  on  the  Mon* 
day  following,  and  lo  on  progreffively,  doubling  the  quantity  on 
every  Monday,  during  the  year  ;  it  was  objeftcd  on  an  adlion  of 
the  cafe  brought  on  this  agreement,  that  it  appeared  on  the  face 
of  it  to  be  impofBble,  the  rye  to  be  delivered  amounting  to  fuch  a 
quantity,  as  all  the  rye  in  the  world  was  not  fnfficient  to  produce. 
But  the  court  determined,  that  if  a  man  will  for  a  valuable  confi* 
deration,  udertake  a  thing  impoffible  with  refpcct  to  his  ability, 
that  will  not  make  the  contract  void;  for  though  the  contract  be 
a  foolidi  one,  yet  it  will  hold  in  law,  and  the  perfon  contracting 
ought  to  pay  fomething  for  his  folly. 

All  contracts  to  do  any  afts  that  are  repugnant  to  law,  are  vojd> 
becaufe  where  the  objeA-  of  a  contract  is  contrary  to  a  man's  duty, 
it  may  be  prefumed  that  he  did  not  give  his  full  affent,  efpccially 
if  it  be  to  perpetrate  a  crime,  and  becaufe  the  law  by  forbidding 
It,  takes  from  the  contractor  the  power  of  obliging  himfelf  to  per- 
form it,  and  confequcntly  prevents  the  perfon  contracting  froni 
gaining  a  right  to  require  it  to  be  done. 

All  matters  againft  law  are  reducible  to  two  heads,  that  is^ 
things  that  arc  bad  in  themfelves,  and  things  that  arc  bad  becauftf 
they  are  prohibited,  t  Of  the  firft  kind  are  all  contracts,  that  have 
for  their  object  fomething  forbidden  by  the  moral  law,  as  to  com- 
mit murder,  theft,  perjury,  and  the  like  ;  which  contracts  acquire 
no  additional  turpitude,  fi-om  being  declared  unlawful  by  the  Ic- 
Vol.  I.  A  a  a  giflaturc, 

r  Few.  Con,  i6i.       f%  I.d.  Kaym.  x!64.        t  Fiu.  lit.  obi^i.  J-^* 
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giflature.  Therefore  an  obligation  to  pay  a  man  a  certain  Cum  of 
money^  if  he  will  kill  or  rob  avther^  is  void,  u  So  where  the  de- 
fendant's inteftate  gave  to  the  plaintiff  a  bond,  the  condition  o* 
which  was,  that  ihc  fhould  live  with  him  in  a  ftate  of  fornication, 
and  that  he  fhould  leave  her  an  annuity  of  fixty  pounds  a  year  5 
the  bond  was  held  to  be  illegal,  and  void. 

m  But  if  a  man  debauches  a  woman  before  chaftc,  or  having  fc- 
daccd  a  woman  before  virtuous^  gives  her  a  bond  as  a  recompence, 
or  a  provifion  for  her  fupport,  it  is  premium  pudoris,  and  good  in 
kw. 

X  Contrails  that  have  for  their  obje^;  things  that  arc  bad,  bc- 
caufe  prohibited,  that  is  not  bad  in  their  own  nature,  as  being  re. 
pugnant  to  the  moral  law,  but  bad  becaufe  they  are  againft  the 
law  of  the  land,  are  of  three  kinds,  becaufe  they  are  repugnant  to 
the  welfare  of  the  ftate,  or  againft  fome  maxim  or  rule  of  law,  or 
in  contradidion  to  fome  pofitive  ftatute. 

All  contrafts  are  deemed  repugnant  to  the  welfare  of  the  ftate, 
which  have  for  their  objeft,  the  reftriftion  of  trade  in  general, 
manufafturcs  and  hufljandry.  Thus,  contrafts  that  a  roan  ihould 
not  exercife  frade,  or  let  up  manufatElures,  or  that  a  farmer  fhould 
not  few  his  land,  militate  aganft  national  policy,  and^  are  void. — 
y  But  an  agreement  upon  good  confideration,  not  to  exerciie  a 
trade  in  a  particular  place,  will  be  good ;  but  if  it  be  without 
confideration,  it  will  be  void. 

«  A  contrad  for  lawful  maintenance,  or  upholding  a  fnit,  is 
agaiu^l  law,  and  void.  An  obligation  entered  into  with  an  alien 
enemy,  has  been  held  to  be  void,  on  the  ground  that  fuch  com- 
munication with  the  enemy  may  endanger  the  public  fafety. 

"All  marriage  brocage  bonds,  given  for  afliftance  in  promoting 
marriage,  are  void,  becaufe  they  militate  againft  the  general  wel- 
fare of  fociety. 

/'  All  contrads  and  agreements,  the  objc&s  of  which  militate  a- 

gainft  the  principles   of  morality  and  public  decorum,  as  is  the 

cafe  with  all  fuch  as  are  entered  into,  to  give  effed  to  corrupt 

purpofes 
r  3  Rurr.  1568^       w  J?  Wilf.    3:^9.        r  i  Powell  0>n.   166.        y  Cr^. 
Jac.  ^96.        2  a  Inft.  ixa.         a  i  PowcU  174*         ^  iM.  iSj. 
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purpofcs,  are  void  :  becaufe  tbey  jarc  repugnant  to  the  Hfelfare 
of  the  fta*c,  and  agamft  that  rule  of  law,  which  prohibits  every 
thing  that  is  contrary  to  good  manners.  *  Therefore  if  a  perfon 
who  wanted  an  office,  converfing  with  a  perfon  who  had  mod  in- 
fluence to  obtain  it,  fhould  bet  a  coniiderable  fum  with  him,  that 
he  would  not  obtain  the  oiiice,  foch  a  wagering  contra^,  tho  inno- 
cent in  itfelf,  if  unaccompanied  with  any  fmifter  view,  yet  being 
a  mere  color  to  diiguiie  the  real  intention  of  the  party,  namely,  to 
purchafe  the  office,  which  is  an  illegal  ad,  the  contract  would  ba 
corrupt  and  therefore  void.  Upon  the  £ime  principle,  a  wager 
entered  into  merely  as  a  color  to  cover  ufury,  cannot  be  recov- 
ered by  an  adlion  at  law,  for  the  moment  that  the  truth  appears, 
the  contra^,  whatever  fiiape  it  may  aflume,  will  remain  to  be  gov- 
erned by  the  fame  rule,  as  if  the  parties  had  -exprefsly  entered  into 
the  illicit  ajid  corrupt  agreement. 

^  If  a  wager  be  laid,  with  one  of  the  judges  who  are  to  decide 
upon  a  caufe,  refpeding  the  decifion  of  it,  this  would  operate  as 
a  bribe,  and  nullify  the  contraft.  So  if  a  wager  be  laid  with  a 
counfel  or  attorney  on  the  adverfe  fide,  as  this  would  be  to  induce 
him  to  ad  treacherouily  in  the  caufe,  the  contrad  would  be  void. 
'  But  a  wager  laid  between  a  plalntiiF  and  defenda&t,  in  a  cafe 
whether  a  decree  or  judgment  of  the  court  be  reverfed  or  not,  on 
an  appeal,  the  parties  being  upon  equal  terms,  and  the  contrad 
entered  into  without  fi-aud,  was  held  to  be  a  valid  contrad,  as  not 
beingprohibted  by  pofitive  law,  nor  agaiufl  any  principle  of  found 
policy,  nor  againft  any  legal  maxim. 

/  All  contrads  that  haw  any  fraudulent  objed  in  view,  arc 
upon  the  fame  ground,  void  both  in  law  and  equity.  A  coutrad 
made  with  a  view  to  defraud  the  government,  would  be  void.-— 
X  Thefe  principles  extend  jto  all  contradls  of  an  unfair  nature, 
in  rcfped  of  their  influence  on  third  perfons,  akho  otherwife,  as 
between  the  parties  to  tliem,  becaufe  if  their  objed  be  to  inipofe 
upon  third  peribus,  the  parties  to  them  cannot  have  a  remedy  iu 
law  or  equity,  for  they  are  immoral.  Thus  if  a  man  attend  at  auc 
tions,  to  enhance  the  price  of  goods^  he  cai.not  iupport  au  adloa 
at  law,  to  recover  a  conipenfation. 

A  a  a  2  All 
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*  AH  contraftsare  void  that  rcfped  things  which  are  prohibited 
from  being  the  objed  of  contrads  by  ftatute,  as  in  the  cafe  of  ufii-  * 
rious  contrails  for  more  than  lawful  intercft. 

»  All  contradts  are  unlawful  which  arc  intended  to  induce  an  o- 
miflion  ofibuiething,  the  doing  of  which  is  a  duty,  in  the  perfon 
with  whom  it  is  made.  Thus  if  a  flieriff  (hould  make  an  under- 
ihcri.flp,  provided  he  fhould  not  ferre  executions  above  twenty 
pounds,  witliout  his  fpecial  ^warrant,  this  provifo  or  agreement  is 
void  :  for  tho  a  fheriflf  may  do  as  he  pleafes  in  appointing  an  un- 
der iheriff,  yet  if  he  does  appoint  one,  he  cannot  abridge  his 
power. 

j  A  contrad  or  agreement,  is  unlawful  that  is  intended  to  en- 
courage unlawful  adts  or  omiffions.  Therefore  if  the  proprietor 
of  a  newfpapcr  give  the  editor  a  bond  of  indemnity,  againft  any 
indi£lment  or  adion,  to  which  he  might  thereafter  be  fubjcftcd, 
by  reafon  of  publifhing  libels  or  the  like,  fuch  bond  will  be  void- 
So  a  bond  to  fave  harmlels  a  fheriff  for  embezzling  a  writ,  would 
be  void. 

k  Contracts  that  have  a  tendency  to  encourage  unlawful  ads,  are 
void.  As  »  wager  between  two  people,  tliat  one  of  them,  or  a 
third  perfon  will  beat  another,  is  void,  becaufc  it  is  an  incitement 
to  a  breach  of  the  peace.  So  if  the  fubjedb  matter  of  a  wager  were 
the  violation  of  chaftity,  or  an  immoral  adion,  as  if  one  bitted 
that  he  could  feduce  fuch  a  woman,  fuch  contract  would  be  void, 
becaufe  it  is  an  incitement  to  immorality. 

/  All  contrads,  which  in  their  objedl,  wantonly  affed  the  inter- 
efts  of  third  perfons,  or  their  feelings,  and  thereby-  difturb  the 
peace  of  focicty,  will  be  reprobated  in  a  court  of  juftice.  m  There- 
fore a  wagering  contrad,  that  a  woman  has  committed  ardultery,  or 
that  an  unmarried  woman  has  had  a  baftard,  will  be  void.  For 
the  law  will  not  permit  third  peifons,  for  the  purpofe  of  laying 
a  wager,  wantonly  to  cxpofe  others  to  ridicule,  and  libel  them 
under  the  form  of  an  ad  ion.  »  So  it  has  been  determhicd,  that  no 
fidion  \Vill  lie  upon  a  wager,  between  indifferent  perfons,  refped- 
ing  the  (ex  of  a  certain  perfon,   for  they  fhall  not  be  permitted 

»  to 
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to  try  by  a  wager,  wcether  he  is  a  cheat  orimpoftor,  and  call  up- 
on his  friends  and  confidential  attendants  to  give  evidence,  t« 
expofe  him. 

0  An  adlion  upon  a  contr^^l  that  wantonly  tends  to  introduce 
indecent  evidence  will  not  be  retahied  in  a  court  of  juftice.  As  if 
a  wager  were  laid,  that  a  woman  liad  a  peculiar  defedt,  in  a  par- 
ticular part  of  her  b©dy,  or  that  fuch  perfon  was  an  hermaphrodite, 
or  had  a  particular  difbrder,  or  as  to  the  caufe  why  a  woman  did 
not  breed,  or  the  like. 

p  But  here  it  muft  be  obferved,  that  the  contrads  and  agreements 
refpcfting  things,  which  the  law  prohibits  to  be  the  fubjeft  of 
contra^,  create  no  right,  and  confequcntly  occafion  no  obligation 
on  the  other  fide,  yet  the  law  fuffers  them  in  fome  inftances,  after 
they  have  been  carried  into  execution  to  ftand  contrary  to  its 
prohibition  ;  for  being  executed  they  are  valid  between  the 
parties,  tho  the  law  will  not  give  its  aid  to  cither  party,  to  carry 
tliem  into  execution.  As  for  inftance,  if  I  game  with  a  man  con- 
trary to  law,  and  lofc,  and  pay  him  the  money,  I  ought  not  to 
iave  recourfe  to  an  adlion,  to  recover  the  money,  if  tliere  be  no 
cheat  put  upon  nie  by  him  that  has  won  it. 

q  But  here  a  material  diftindion  is  to  be  made  between  the  dif- 
ferent forts  of  contrafts,  which  are  prohibited  by  law.  Firft,  fuch 
as  are  founded  upon  reafons  of  policy,  and  public  expedience,  as 
where  the  aft  is  in  itfelf  immoral,  or  a  violation  of  the  general 
laws  of  public  policy.  Secondly,  fuch  prohibitions  as  are  intended 
toproteft  weak,ornecefntous  menfrom  being  over-reached,  de- 
frauded, or  opprefled — In  the  former  cafes  botli  parties  are  deemed 
equally  guilty,  and  in  the  latter  only  one  of  them.  The  law  tliere- 
fore  in  the  former  cafes,  allows  no  adlion  for  the  relief  of  the  par- 
ty who  has  performed  his  part,  after  he  has  aflcnted  with  full,  and 
entire  liberty,  r  for  it  is  a  general  maxim  that  where  the  par- 
tics  are  equally  criminal,  the  condition  of  the  pofleflbr  is  beft, 
and  that  to  him  who  is  confentin  g  there  is  no  injury.  Therefore 
if  one  pay  money  fairly  loft  at  play^  he  cannot  recover  it  back ; 
fo  if  one  pay  money  as  a  bribe,  he  cannot  recover  it  in  an  adtion, 
for  both  parties  are  equally  criminal. 

/  But  where  contracts  or  tranfadions  are  prohibited  by  pofi- 

tive 
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tive  (latutei  for  the  fake  of  proteding  one  fet  of  men  agamft  an«<» 
tlier^  the  one  from  their  condition^  and  fituation  being  liable  to 
be  oppreiled^  and  impofed  upon  by  the  other^  then  the  pardea  are 
not  equally  criminal  ;  therefore  the  perfon  injured  after  the 
tranfa^tion  is  Hniflied^  may  bring  his  adlion^  and  defeat  the  con- 
tra<Sl.  For  inftance^  by  the  (latuteof  ufury^  tlie  taking  more  than 
fix  per  cent,  being  declared  illegal^  and  the  contradt  void,  tho 
borroNver  ifhe  pays  the  illegal  intereft,  may  recover  the  excels 
of  intcreft  on  an  aftiou  :  for  this  ftatute  was  made  to  proted  nee- 
dy and  neceffitous  perfons  from  the  opprcflion  ofufurers,  and  mo- 
nicd  men,  who  are  eager  to  take  advantage  of  the  diftrefs  of 
others,  whilft  they  on  the  other  hand,  from  the  preflure  of  their 
diftrels,  are  ready  to  come  into  any  terms,  and  with  their  eyes 
open,  not  only  break  the  law,  but  compleat  their  own  ruin. 

«  If  the  illegal  contract  remain  in  an  executory  ftatc,  and  be 
not  performed,  then  if  the  party  who  has  paid  money,  as  a  conli- 
derat ion  for  fomething  to  be  done  wiflies  to  refcind  his  contract, 
he  has  the  power  to  do  it ;  for  fo  long  as  nothing  is  done  by  either 
party,  each  is  at  liberty  to  recant,  bccaufe  it  is  to  be  prefumed, 
that  they  have  not  a<^ed  with  mature  deliberation.  As  if  a  mer- 
chant has  promifed  another  to  furnifh  him  with  contraband  goods, 
and  they  agree  for  a  price,  either  may  refufe  to  (land  to  his  bar- 
gain, which  they  ought  not  to  have  made.  But  then  it  mull  ht 
done  on  the  terms  of  rcftoring  the  party  to  his  original  (ituation. 
So  wherea.fum  of  money  was  paid  to  another,  to  procure  a  cer- 
tain office,  and  it  had  not  been  procured,  the  party  who  paid  the 
money  recovered  it  back  in  an  a«Etiou,  becanfe  the  contract  remain- 
ed executory. 

«  If  the  fubjedl  of  a  contrail,  or  agreement  be  evidently  ufc- 
lefs,  or  tending  to  no  confequence  if  carried  into  execution,  this 
will  render  it  void.  And  the  motive  to  confider  it  fo,  is  ftill 
ftronger,  if  it  be  of  fuch  a  nature,  as  if  performed  it  brings  no  lo6, 
or  prejudice  to  the  party  ftipulating  it,  and  if  fulfilled  will  create 
trouble,  or  damage  to  the  performer  ;  becaufe  engagements  of  this 
kind  produce  no  obligation  :  for  how  can  a  man  have  a  right  of 
requiring  me  to  put  myfelf  toany  charge,  toil,  or  trouble  in  do- 
ing 
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ing  a  thing,  ^bich  fhall  profit  him  nothing,  and  it  is  indeed 
againd  reafon  to  undertake  an  adion  which  can  produce  no  good, 
and  may  produce  evil.  As  if  a  man  had  agreed  not  to  wafh  his 
hands,  or  comb  his  head,  or  change  his  linen,  for  a  certain  tunc, 
or  to  abftain  from  eating  feveral  days,  or  the  like. 

V  Contrafts  are  void  which  are  made  on  Sabbath  or  Lord's 
day.  From  fundr)'  adjudications,  it  appears  to  be  the  opinion  of 
the  courts,  that  the  tranfa^tion  of  (ecular  bufinels,  is  unlawful  only 
during  the  time,  from  morning  light  till  evening  ;  and  that  the 
law  does  not  extend  to  the  folar  day.  A  note  executed  about 
noon  on  the  Sabbath  day,  has  been  declared  void.  Notes  ex- 
ecuted on  Saturday  evening,  and  at  two  o'clock  on  Sunday  mor- 
ning, have  been  held  good. 

4.    Of  the  general  nature  of  Contrafts. 

w  Contra£ls  or  agreements,  are  divided  into  executed  and  exe- 
cutory, A  contract  or  agreement  is  faid  to  be  executed,  where 
two  or  more  perfons  make  over  their  right  to  another,  and  thereby 
change  the  property,  either  prcfently  and  at  once,  or  at  a  future 
lime,  upon  fome  event  tliat  (hall  give  it  full  efFeft,  without  cither 
parry  trufting  to  the  other  ;  as  where  things  are  bought,  paid  for, 
and  delivered,  or  where  a  man  has  land,  under  foine  engagement, 
and  difpofes  thereof,  at  the  time  fuch  engagement  ceafcs.  Con- 
trails executed,  do  not  in  general  retain  the  name  of  agreements, 
but  are  denominated  by  foaie  particular  term,  applicable  to  their 
nature.  As  a  (ale,  grant,  leafe,  aflignment,  mortgage,  and  the 
like. 

Execatory  agreements  according  to  the  ordinary  acceptation  of 
the  term  agreement,  are  fuch  contradls  as  reft  on  articles,  memo- 
randums, parol  promifes,  or  undertakings,  and  the  like,  enter- 
ed into,  preparatory  and  introdu<^ry  of  more  folemn,  and  formal 
alienations  of  our  property,  and  free  agency.  All  promifes  to  give, 
grant  and  fell,  belong  to  the  former  clafs,  and  all  promifes  or 
undertakings  to  do  or  fuffer,  belong  to  the  latter  clafs.  A  con- 
traft  therefore,  is  faid  to  be  executory,  either  when  one  party 
performs,  and  the  other  is  trufted,  as  a  loan  of  money,  on  a  pro- 

mife 
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mire  to  fecurc  it  by  mortgage  of  land  :  or  when  neither  party  per- 
forms andeachtruftsto  the  other,  as  a  promifeto  take  in  charge 
in  rcfpcft  of  a  premium  to  be  given,  or  a  covenant,  to  make  a 
leafe,  in  confide  ration  of  a  fiim  to  be  paid  for  it.  Contra<^s  or  a. 
greements  are  applicable  to  all  rights,  real,  perfonal  or  mixed, 
which  may  lawfully  become  the  fubjedl  of  traffic. 

All  contraAs  and  agreements,  whether  executory  or  executed, 
may  be  branched  into  the  following  divifions.  Firft,  contracts  arc 
either  cxprcfs,  conftrudlive,  or  implicative.  Secondly,  contracts 
are  fimple  and  abfolute,  or  conditional.  And  thirdly,  contracts 
may  be  written  and  unwriten. 

I.  Contracts  may  be  faid  to  be  exprcfs,  where  each  party  ftip- 
ulates  in  direct,  pofitive  and  explicit  terms,  the  thing  that  is  to 
be  done  or  omittted. 

Contrafts  or  agreements  are  con(lru6tivc,  where  the  law  in  ex- . 
pounding  the  inftrument  which  contains  the  contrail,  raifes  a  con- 
tract of  a  different  nature,  from  tliat,  which  at  firft  view  the  inftru- 
ment imports.  As  a  recital  in  articles  of  marriage^  that  whereas  the 
defendant  was  to  pay  to  the  plaintift',  one  thoufand  pounds  for  the 
marriage  portion  of  the  wife,  the  plaintiff  covenanted  to  make  a  ccr- 
tain  fettlcmcnt :  here  the  recital  of  the  agreement  was  held  good, 
to  fupport  an  adtion  of  covenant.  And  the  reafon  of  this  general 
rule  is,  that  where  perfons  are  agreed  on  a  thing,  and  words  arc 
expreffed  or  written,  to  make  the  agreement,  altho  they  are  not 
apt  and  ufoal^  words,  or  whether  they  proceed  or  not,  from  the 
proper  party,  yet  if  they  have  fubftance  in  them,  tending  to  the 
cftedt  propofed,  and  the  proper  party  agrees  to  tbcm,  the  law 
will  give  them  effect  by  conftruction,  according  to  tlic  intent  and 
common  ufe  of  fuch  words.-  For  the  law  always  regards  the  in* 
tention  of  the  parties,  and  will  apply  the  words  to  that  which  in 
common  prefumption  may  be  taken  to  be  their  intent ;  And  the  agree- 
ment  of  the  minds  of  the  parties,  is  the  only  thing  the  lawrcfpei^ts 
in  contrafts,  and  therefore,  fuch  words  as  exprefs  the  intent  of 
the  parties,  and  have  fubftance  in  them,  are  fufficient. 

Therefore,  if  a  man  be  hound  in  an  obligation,  which  is  IndorC- 
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cd,  that  the  obligee  wills  and  grants,  that  if  the  obligor  ftands  by 
the  arbitrament,  judgment,  and  order  of  certain  arbitrators,  tteil 
tl»  obligation  is  void  :  it  is  no  ground  of  objedlion,  that  the 
words  are  the  words  of  the  obligee  and  not  of  the  obligor,  but  the 
condition  is  good  :  for  there  is  the  fubftance  of  a  condition,  and 
the  intent  of  the  parties  appears. 

Implicative  contracts  are  fuch  as  do  not  arife  from  the  fpecial 
agreement  of  the  parties,  but  arife  by  the  operation  of  law,  out 
of  the  circumflances  of  the  cafe.  As  where  a  perfon  receives  mo- 
ney to  my  ufe,  or  to  deliver  It  over  to  me,  he  is  chargeable  as  a 
receiver,  and  the  law  implies  a  contract,  that  he  will  pay  it  over 
to  me.  So  wTiere  a  man  has  by  any  means  the  cuftody  of  the 
goods  of  another,  the  law  implies  a  contract  by  which  he  is  bound 
to  lake  care  of  them,  according  to  the  nature  of  his  bailment.  If 
a  man  deliver  ftufF,  or  other  wares  to  another  man's  wife,  knowing. 
her  to  be  married,  without  the  hujband's  privity  or  allowance,  it 
is  a  gift  to  the  wife,  and  the  hufband  is  not  chargeable.  So  the 
law  implies  an  agreement,  that  the  grantee  of  one  tiling,  fh^H 
have  every  other  thing  neceflary  to  the  full  enjoyment  of  what; 
is  granted. 

2.  «Contradbs  and  agreements,  are  fimple  aud  abfolute,  or 
conditional. 

A  contract  or  agreement,  is  faid  to  be  fimple  and  abfolute^ 
where  one  party  obliges  hunfelfporitively  and  without  condition, 
to  the  performance  of  a  cei'tain  thing,  which  the  other  party  may* 
require  to  be  earned  into  efFcft.  As  if  a  man  in  confideration  of 
a  certain  fum  of  money  paid  in  hand  promifes  to  build  me  a  houfe 
by  a  certain  day,  this  is  an  abfolute  contraift,  and  I  may  fuHain  an 
adion  upon  it  if  violated. 

A  conditional  agreement.  Is  where  the  obligation  is  in  fome 
refpeft  made  to  depend  upon  fome  particular  and  uncertain  events 
or  at  lead  an  event  uncertain  at  the  time,  in  the  minds  of  the  con- 
tra<fting  parties. 

As  if  a  mail  agree   to  give  another  fl  thoufand  pounds,  if  be 
Vol.  I.  B  b  b  luurry 
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marry  his  daughter,  here  the  obligation  is  fufpcnded,   till  the 
event  ftipulated,  takes  cffedb,and  it' it  does  not  happen,  difannuls  it. 

J  Conditions  may  be  faid  to  be  kwful  and  unlawful,  z  The 
efFcdl  of  unlawftil  conditions  vary  according  to  the  nature  of  the 
contrad,  and  the  condition.  If  a  man  be  bound  in  a  bond  upon 
condition,  that  he  do  an  unlawful  ad,  the  bond  is  void.  But  if 
I  deliver  a  man  property,  to  be  his,  upon  condition  tliat  he  do 
an  unlawful  a<5t,  the  efiate  is  abfolute  and  the  condition  void.  In 
both  indances^  tlie  law  aims  at  the  (amc  objeft,  namely,  the  pre- 
venting the  crime.  In  the  former  caj?,  left  the  obligee  fiiould  have 
any  temptation  to  commit  the  crime,  the  law  frees  him  from  the 
penalty  of  the  bond  ;  and  in  the  latter  cafe,  velb*  in  him  the  pro- 
perty without  performing  the  condition. 

a  All  conditions  repugnant  to  the  njtture  of  the  contraft,  arc 
void.  If  a  man  fells  another  land,  upon  condition  that  he  (halt 
not  alien,  or  take  the  profits,  the  condition  is  repugnant  and  void. 
But  a  covenant  or  bond,  upon  the  fame  condition,  will  not  be 
void  ;  becanfe  this  is  not  a  total  rtftraint  of  alienation,  or  taking 
the  profits  :  and  therefore  he  has  the  property  of  the  land,  tho 
liable  to  incur  a  forfeiture  of  the  covenant,  but  in  the  other  cafe, 
he  cannnot  be  faid  to  take  the  eftate. 

Lawful  conditions  may  be  either  poffible  or  hnpoffible. — 
Poffible  conditions,  are  fuch  as  accompli ih  the  contrads,  that 
depend  on  them,  as  if  I  agree  with  the  bailee  of  my  property ,  that 
on  payiug  me  a  certain  fum,  the  property  (hall  veil  in  him,  or 
fuch  as  diflblve  a  bargain,  as  if  a  leafe  be  made  with  a  condition 
to  be  void,  if  the  leflce  under  let,  become  bankrupt,  or  the  like, 
or  fuch  as  alter  the  con  trad,  as  if  one  agree,  that  if  fix  per  cent, 
(being  the  intercft  due  on  a  mortgage)  be  paid  in  three  months, 
after  it  became  due,  the  interefl:  fliall  abate  to  five  per  cent. 

b  Impofiible  conditions  may  be  divided  into  fuch  as  are  ib,  at 

the  time  of  making  the  contrad,  and  fuch  as  become  fo,  by  fubfe- 

qiient  matter  :  and  fuch  inipodible  conditions  have  different  effeds 

on  contrads.     For  inflance,  if  a  condition  poffible  at  the  time  of 

making  thereof,  but  becoming  impoffible  by  tlie  ad  of  God,  be  an- 
nexed 
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ttexed  to  a  contrad  exwruted^  as  the  delivery  of  a  liorfe  or  the  Uke^ 
the  right  of  fach  peiTon  in  thehorfe  (hall  not  be  avoided  thereby  :' 
as  if  a  man  deliver  another  a  horfe  to  be  his,  on  condition  that 
the  perfon  to  whom  it  is  given  ihall  perform  fome  perfonal  fervice 
for  the  giver  :  yet  if  he  die,  fo  that  it  become  inipoffible  by 
the  adl  of  God,  to  perform  the  lervice,  the  property  of  the 
horfe  becoToes  atyolute.  But  if  ftich  condition  be  annexed  to  an 
executory  contraA,  as  if  there  be  a  bond  of  recognizance  or  the 
like,  with  condition,  that  the  obligor  fhall  appear  tlic  next  term 
in  foch  a  court,  if  before  fuchday,  the  obligor  die,  the  recognlzatice 
©r  obligation  is  faved.  And  the  reafon  of  this  diverfity  is,  becaufe  the 
property  in  the  horfe  veiled  by  thecontrad  executed,  and  could  not 
be  defeated,  unlefs  by  fome  fubfequent  matter.  But  the  bond  or 
recognizance  is  a  thing  in  adion  and  executory,  wliereof  no  ad. 
vantage  can  be  taken,  until  there  be  a  default  in  Uie  obligor.  And 
therefore  in  all  cafes,  where  the  condition  of  a  bond,  or  recogni* 
zance,  is  poffible  at  the  time  of  making  the  condition,  and  before 
the  fame  can  be  performed,  the  condition  becomes  impoflible  by 
the  acl  ^  God,  or  the  law,  the  obligation  is  faved.  But  if  the 
condition  be  impoflible  at  the  time  of  making  tlie  obligation, 
the  condition  is  void,  and  tlie  obligation  is  Tingle,  and  (lands  good. 
As  if  the  condition  (hould  be,  that  the  obligor  (hould  go  a  hundred 
miles  in  ten  minutes,  it  is  impoflible  and  void,  and  the  obligation 
binding. 

f  But  a  diftinftion  is  made  upon  bonds,  recognizances,  and  ex- 
ecutory coiitra&s,  where  the  impoflTible  condition  is  part  of,  and 
incorporated  with  the  bond,  recognizance  or  contra^,  and  wlxrre 
it  is  indorfed  or  underwritten,  for  in  the  former  cafe,  the  inftru- 
meut  becomes  void,  but  in  the  latter  cafe  tbe  conditions  become 
void,  and  the  obligation  or  contrail  is  good. 

tf  We  muft  di(lii)gui(h  between  conditions  annexed  to  contraifli 

and  agreements,  circumftances  annexed,  which  feem  to  import 

conditions,  tliat  which  are  modal  only,  neither  difannulling,  fuf- 

pending,  or  altering  the   obligations  of  them,  but  only  refppdt- 

ing    the  manner  of  performance  :  as  that  an  agreement  (hail  be 

performed  on  a  certain  day,  or  in  a  certain  place.     Thus  if  two 
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porfons  enter  into  a  contraft  for  the  fale  of  an  eftatc,  and  the  con- 
veyances are  agreed  to  be  made,  and  the  purchafc  money  paid  at 
fuch  a  place  and  time.  The  obligation  of  the  agreement,  binds 
the  parlies,  from  the  moment  it  is  entered  into,  and  the  time  and 
place  are  oijy  circmnftanccs  that  affciEt  the  performance,  of  the 
engagement.  Such  flatements  do  not  imply  condition$,  whereby 
the  parties  are  to  be  confidered  as  contracting  on  the  ground  of  a 
Aridl  compliance,  but  are  mere  circumrianccs  tiiat  admit  of  com- 
ycnfation,  and  if  either  party  fails  to  comply,  an  action  will  lie 
againft  him,  for  the  recovery  of  damages.  , 

3.  Contradfi  arc  written  or  unwritten.  Written  contracts  are 
rendered  neceffary  in  certain  cafes  by  the  ftatute  of  frauds  and  pfr- 
jurics— but  this  fubjeft  will  be  fully  inveftigatcd  in  fo  me  future 
part  of  our  enquiries. 

5.     Of  the  confideration  of  Contra6):8. 

*  A  confideration  is  the  material  caufe  of  a  contract:  or  agrec- 
ment^  or  that  in  expeftation  of  which,  each  party  is  induced  to 
give  his  aflent,  to  what  is  ftipulated  reciprocally  between  both 
parties.  It  is  a  general  rule,  in  all  cafes  where  the  contrads  are 
reduced  to  writing,  they  are  executed  with  fuch  folemnity  and  de- 
liberation, that  a  fufficient  confideration  Ihall  always  be  prefumcd, 
and  in  an  a&ion  upon  a  written  contracH:,  there  fhall  be  no  enqui- 
ry at  law,  into  the  confideration  of  it,  becaufe  it  is  fufficient  to  fay 
that  fuch  was  the  will  of  the  party  contrafting.  It  is  dearly  a- 
greod  at  common  law,  that  bonds  and  all  inflniments  under  hand 
and  fcal,  are  conclulive  upon  the  parties,  they  cannot  plead  a  want 
of  confideration,  and  no  enquiry  can  be  had  into  the  confideration. 
/  Sir  William  Blackftone,  in  his  commentaries  on  the  laws  of 
England,  lays  down  the  fame  dodrine,  in  refj>eft  of  notes  of  hand. 
4  This  doftrine  is  controverted  by  Mr.  Powell,  in  his  effay  on 
contrads.  He  uflerts,  that  while  the  note  is  confined  to  the  par- 
ties, who  fabricated  it,  the  want  of  a  confideration,  is  a  clear  bar 
SLgainfl  a  recovery  upon  it,  on  the  ground  of  its  being  a  nude  pact, 
or  naked  agreement  :  and  that  the  law  prohibits  no  enquiry  into 
the  confideration,  till  it  has  been  negotiated,  and  third  perfons 
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have  become  mtercfted  m  it.  But  as  by  our  law,  protniiTory  notes 
are  deemed  fpecialties,  'and  of  as  high  a  nature,  as  bonds  under 
hand  and  feal,  there  can  be  no  doubt,  but  that  the  fufficiency  of 
the  confideration  is  as  evident  in  a  note  of  hand,  as  in  a  bond  : 
and  the  party  (hall  not  be  allowed  to  deny  what  he  has  acknowl- 
edged by  his  own  deed.  The  principle  adopted  by  our  law,  ref- 
pedling  ndtes  of  hand,  clearly  dcftroys  all  diftindion  between 
fcaled  and  unfcaled  contrafts  :  and  therefore  it  may  be  confidered 
as  a  neceflary  confcquence,  that  it  is  not  the  fealing,  but  the  wri- 
ting of  the  contra<a  that  ftamps  upon  it  the  iblcmnity,  which 
precludes  an  enquiry  into  the  confideration.  Upon  the  fame  prin- 
ciple, tlicrcfore,  all  other  written  contrails  fhall  be  deemed  con- 
tlufiveon  the  parties,  without  enquiring  into  their  confideration. 

t  But  tho  the  law  admits  no  enquiry  refpe^ing  the  confideration 
of  contracts,  reduced  to  writing,  on  the  principle,  that  no  confider- 
ation is  neceflary  to  fubftantiate  fuch  contrafts,  yet  when  the  ac- 
tual confideration  of  a  written  contradl,  wasagaind  law,  by  which 
it  was  rendered  void,  the  law  will  admit  the  party  to  prove  fuch 
illegal  confideration  for  the  purpofe  of  avoiding  the  contraa.— 
Thus,  if  I  execute  a  bond  or  note,  to  a  perfon  for  a  confideration, 
that  he  commits  fome  crime,  the  bond  is  void,  and  courts  of  law 
will  fo  far  look  into  the  confideratic©  of  bonds,  or  notes,  as  to  allow 
the  party,  to  fet  up  fuch  illegal  confideration   to  avoid  the  note. 

So  if  there  be  a  fraud  in  obtaining  a  note,  without  confideration, 
it  is  void,  i  As  where  a  perfon  gave  a  note  with  another,  a$ 
furety  for  hisdcbt,  and  the  promiflee  cut  off  the  name  of  tlje  adu- 
al  debtor,  and  then  by  affirming,  that  the  note  was  not  dilcharg- 
cd  or  paid,  obtained  a  new  note  of  the  furety,  upon  the  promifc 
to  deliver  up  to  him  the  firft  note,  and  then  delivered  it  to  him, 
with  the  name  of  the  debtor  cut  otF.  For  this  fraud,  the  note  was 
fonfidcred  void,  and  no  recovery  was  had. 

j  But  in  all  cafes  of  unwritten  contraft*,  it  is  neceflary  that  a 
confideration  exift  :  for  as  words  are  frequently  fpoken  by  men 
unadvifedly,  and  without  due  deliberation,  the  law  wiU  not  bind 
a  man  to  an  executory  contrad,  entered  into  by  words  only,  if  it 

be 
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be  not  founded  on  good  and  valuable  conftdcration .  Therefore  if 
a  man  buy  of  me  a  horfe  or  other  thing,  for  money,  and  no  money  be 
paid  nor  earneft  given,  nor  day  fet  for  jjayment,  nor  the  thing  de- 
livered, here  no  aftion  lies  for  the  thing  fold,  or  for  the  money, 
but  the  owner  may  fell  it  to  another  if  he  will,  for  fuch  promifes 
or  contra^s  are  confidcred  as  nude  pafts,  there  being  no  confider- 
ation,  or  caufe  for  them,  and  it  is  a  rule  of  the  Roman  law,  of 
tlie  common  law,  and  of  common  fcnfe,  k  tliat  from  a  nude  padt, 
or  naked  agreement,  no  adion  arifes. 

/  I  ftiall  confider  what  conliderations  are  fufficient  to  fupport 
eontracls.  And  fird,  a  confideration  may  arife  from  fome  ad  to  b^ 
done  by  one  party,  for  the  benefit  of  the  other ;  and  any  thing 
however  trifling  to  be  done  by  the  plaintiff,  will  be  a  conHderatioa 
fufficient  to  maintain  an  adion  :  and  fecondly,  a  confideration 
may  arife,  or  be  created,  by  doing  or  permiting  fomething  to  be 
done,  to  the  prejudice  or  lofs  of  one  of  the  parties.  So  that  it  is 
not  abfolutely  neceflary,  that  the  confideration  of  the  contrad,  im- 
ports fome  gain  to  him,  that  makes  the  contrad  :  but  it  is  fuffici- 
ent, that  the  party  in  whofe  favour  the  conirad  is  made,  foregoes 
fome  advantage  or  benefit,  v/hich  he  might  otherwile  have  taken 
or  had,  or  fuffers  fome  lofs  in  confcquence  of  placing  a  confidence 
in  another's  undertaking.  Thus,  if  a  carpenter  promife  to  re- 
pair my  houfe.  before  a  certain  day,  and  he  does  not  do  it,  in 
confcquence  of  which,  my  lioule  falls,  I  may  have  an  adion  againft 
him  for  the  damages. 

■f  If  a  confideration  is  executed,  and  does  not  go  along  with  the 
eontrad,  but  is  entirely  part,  and  the  contrad  merely  fubfequent. 
It  is  not  a  good  confideration.  As  a  promife  to  pay  a  certain  fum, 
or  do  a  certain  thing,  in  confideration  that  a  perfon  had  built  a 
Jioufe,  or  difchargcd  a  trefpafs,  is  not  good,  becaufe  it  appear^  that 
the  confideration  is  perfedly  paft,  and  no  incident  thereto,  to  con- 
tinue it :  fo  a  promife  to  indemnify  a  perfon  who  had  bailed  my 
ftrvant,  is  void.  But  where  the  confideration  of  a  contrad  is  ex- 
ecuted, yet  if  there  be  an  exifting  duty,  it  is  valid.  As  if  I  am  in- 
debted to  a  perfon  for  building  a  houfe,  or  for  damage  done  by 
trefpafs^  or  if  a  perfon  bailed  my  fervant  at  my  requeft,  then  tb« 
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exifling  duty  validates  the  confideration  of  the  contract.  So  if  the 
confideration  arife  from  a  prior  moral  obligation,  as  a  promiie  to 
pay  a  debt  barred  by  the  ftatute  of  lunitations,  or  coiuratbed  during 
minority,  this  is  a  good  confideration^  and  is  not  a  nude  pad. 

The  law  does  not  require  that  the  quantum  of  confideration  fliall 
be  mutually  equivalent :  but  thete  muft  be  a  fomcthing,  for  a  fonie- 
tliiRgy  and  any  advantage  or  lofs,  however  trifling,  will  fubftanti- 
atc  a  contraft  at  law  :  but  idle,  and  infignificant  confiderations,  are 
looked  upon,  as  none  at  all ;  for  whenever  a  perfon  promifes  with- 
out a  benefit  arifmg  to  the  promifloB,  or  lofs  to  the  promiflee,  it  is 
confidered  as  a  void  promife. 

n  In  executory  contrafts,  if  the  agreement  be  that  one  /hall  do 
A  certain  adl,  and  that  the  other  (hall  pay  him  a  certain  fum  of  mo- 
^ey  therefor  ;  here,  tho  the  confiderations  be  mutual,  yet  one  is  to 
be  performed  before  the  other,  and  therefore  the  a£l  to  be  done,  is 
confidered  as  a  condition  precedent,  and  the  party  who  is  to  pay,  is 
not  liable  to  an  aciion,  till  the  thing  contracted  to  be  performed, 
is  done.  0  But  if  a  day  be  appointed  for  the  payment,  and  th^ 
day  IS  to  come  before  the  thing  can  he  performed,  an  aftion  will 
lie  for  the  money  before  the  thing  be  done  ;  for  it  appears  that 
the  party  relied  upon  his  remedy,  and  did  not  intend  to  make  tlie 
performance  a  condition  precedent.  Where  a  day  certain  i«  ap« 
pointed  for  the  payment,  after  the  thl«g  is  to  be  performed,  the 
performance  is  a  condition  precedent,  and  muft  be  averred  in  an  ac- 
tion for  the  money  ;  for  every  bargain  ought  to  be  performed 
according  to  the  intent  of  the  parties,  and  when  one  relies  upon  his 
remedy,  it  is  juft  that  he  fliould  be  Idx  to  it,  according  to  his  agree- 
ment :  bot  there  is  no  reafon  that  a  man  fliould  be  obliged  to 
truft  another,  contrary  to  his  intention  :  and  therefore  if  two  men 
fhould  agree,  one  that  the  other  fhould  have  hi^  horfe,  the  other 
tliat  he  would  pay  ten  pounds  for  him,  no  aciion  will  lie  for  the 
money,  till  the  horfe  be  delivered. 

^  But  when  the  confiderations  are  mutual,  ajid  the  promifes  fe- 

parate  ;  as  if  another,   in  confu'.cration  that  1  promife  to  do  a, 

certain  thing,  pronMlcs  to  do  another  thing  for  me,  or  to  pay  me 

money  at  a  certain  day  ;  here!  need  not  ailed ge  that  1  had.j^er- 
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formed  what  I  had  promiiedybutl  mayliavean  a^ion  agaiiift  lim^ 
for  his  not  performing  lus  promife  to  me^  bccaofe  the  confidcratioa, 
and  foundation  of  his  promile  to  me,  was  the  proniifc  I  made  to 
him  ;  it  is  promife  for  promiXby  and  that  is  the  coniideration,  and 
nor  the  perfonnance,  and  each  party  has  a  right  of  a£hion  agatnft 
the  other  for  non-performaoce.  And  it  is  a  general  rule,  that  when 
the  defendant  has  a  remedy  for  the  confideradon  of  a  proraiicy  that 
coiitideration  need  not  be  averred  to  be  performed.  So  if  one  co- 
venants to  marry  aootlier's  daughter^  and  he  covenants  to  give 
him  one  hundred  pounds,  either  party  may  bring  an  aclion  againft 
the  otlier,  without  avennent  of  a  performance  on  his  part,  p  But 
niutoal  promiCes  mud  be  both  binding,  as  well  on  one  fide,  as  the 
otlier,  and  both  made  at  the  fame  time,  or  e1(e  they  will  be  naked 
agreement«  :  but  to  thi<i  rule  there  is  an  exception  in  the  cafe  of 
minors,  for  thefe  wlicre  there  are  mutual  promifes,  tho  the  minor 
be  not  bound,  yet  the  adult  is. 

A  valuable  confideration  to  fupport  a  contraft,  is  work  done, 
money  paid,  marriage  or  the  like.  A  good  confideration  is  that 
of  blood  or  natural  afiei^ton^  between  near  relations,  the  fatisfatl- 
ion  accruing,  from  which  the  law  eftcems  an  equivalent  for  what- 
ever benefit  may  move  from  one  relation  to  another,  q  The  com- 
mon law  in  fome  cafes  coniiders  the  intruding  a  thing  with 
another,  and  his  undertaking  refpefting  it  as  a  confideration  in 
itfelf,  for  a  faithful  difcharge  of  the  truft  :  and  therefore  tho  an 
aftion  will  not  lie,  for  not  doing  a  thing  where  there  is  no  confi- 
deration to  uphold  a  contract,  to  do  it,  yet  where  there  is  a  de- 
livery of  goods  to  a  perfon,  wl.o  undertakes  to  carry  them,  or  do 
foniethlng  about  them  gratis,  an  action  will  lie  on  this  bailment,  if 
there  be  aneglcft  in  the  management,  by  which  the  goods  are 
fpoiled.  So  if  I  promife  another  to  keep  certain  goods  fafely, 
till  fuch  a  time,  and  afterwards  refufe  to  receive  them,  no  action 
lies  :  but  if  I  take  them,  and  they  are  afterwards  loft  or  injured 
by  my  negligent  keeping,  an  a&ion  lies. 

6.     Of  the  interpretation  or  conftrudion  ofcontrafts. 

t  ^onftrudion,  is  tlie  drawing  an  inference  l)y  the  aid  of  reafon, 
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aA  to  the  intent  of  an  inftrument,  from  given  circumdanceSy  upon 
principles  deduced  from  men's  i^eneral  motives,  condu^  and  adtions. 
The  intent  of  the  parties,  is  to  be  gathered  from  the  external  figns 
and  adions.  For  no  man  may  pat  a  conftrudtion  upon  liis  words 
contrary  to  the  common  uuderftanding.  Therefore  he  who  has 
an  obligation  in  his  favour,  has  a  right  to  compel  him,  from 
whom  it  IS  due,  to  perform  it  in  that  fenie,  which  correfponds  to 
the  ordinary  interpretation  of  the  (igns  made  ufc  of. 

In  the  cafe  of  exprcfs  words,  the  general  rule  is,  that  they  muft 
be  underftood  in  the  nioiljknown  and  proper  fignification,  unlefs 
there  be  the  moft  decifive  reafons  which  lead  to  conjecflure  the  in- 
tent was  otherwifc.  We  are  not  merely  to  regard  the  grammati- 
cal conftruftion,  which  relates  to  the  etymology  and  original  of 
words  ;  but  that  which  is  common  and  moft  in  ufe  ;  for  ufe  is 
the  judge,  the  law,  and  the  rule  of  fpeech. 

Where  words  ufcd  in  a  contraft  exoreffivc  of  quantity,  or 
the  like,  have  different  fignifications,  in  different  places,  they  will 
take  effeft  as  tliey  are  underftood,  where  they  are  fpoken.— 
Where  words  are  equivocal,  or  fentences  ambiguous,  and  capable 
of  feveral  (ignifications,  conjedlurcs  are  neccflarily  reforted  to,  for 
the  purpofe  of  difcovering  the  genuine  intent  of  the  parties  5  and 
in  fearchingfor  fuch  intent,  our  conjeftures  muft  be  guided  by  tho 
fubjed  of  the  contraft,  the  effeds  refulting  from  it,  and  the  cir- 
cumftances  attending  it.  But  where  tlie  obfcurity  and  ambiguity 
of  the  terms  of  a  contraft,  cannot  be  cleared  up  by  the  intentions 
of  the  parties,  difcoverable  by  tlie  rules  of  expofition,  then  the  con- 
ftruftion  ought  to  be  againft  him,  who  ought  to  have  e5:plained  it 
himfelf,  or  made  the  other  have  delivered  Inmfclf  fully.  And 
therefore,  he  in  whofe  favour  the  obligation  is,  ought  to  fpeak 
clearly,  or  otherwifc,  the  other  party  has  a  right  to  explain  ihd 
claufe  to  his  own  advantage.  But  where  the  intent  of  the  parties 
cannot  be  afcertained  by  the  figns  they  ufe,  or  the  contrad  is  inex- 
plicable, or  uncertain,  it  is  void« 

In  all  contrads  and  agreement,  the  executors  of  the  contraft- 
ing  parties,  are  implied  in  themfelvcs,  and  without  naming,  if 
Vol.  L  C  c  c  from 
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from  the  nature  of  the  cootrac^,  it  app«r  that  the  panics  fo  ia- 
tended. 

If  money  is  to  be  paid  bv  rcafon  of  a  contra^,  the  tenns  fhall 
be  underftood  and  accepted,  according  to  their  import,  where  it 
is  to  be  received  ;  that  is,  it  ftiall  be  paid  in  cairencj  there.  So 
if  a  man  advance  money  by  way  of  loan,  or  if  another  detain  his 
money  unlawfully,  by  reafon  of  which,  he  becomes  entitled  to  in- 
tereft,  that  intereft  fltould  be  according  to  the  value  of  forbearance^ 
in  the  country  where  the  tranCaction  arifes.  If  the  value  of  a  thing 
be  exprefsly  ftipulatcd  in  any  contrad,  the  value  of  the  thing  (hall 
be  intended,  as  things  are  at  the  time  the  contra^  takes  effed. 
As  if  rent  be,  to  be  paid  at  a  given  time,  at  which  time,  a  ihilling 
is  of  the  value  of  twelve  pence,  and  it  afterwards  become  only  of 
the  vahie  of  fix-pence,  as  was  frequently  the  cafe  in  former  times, 
if  the  money  be  tendered  at  the  time,  theleffbr  fiiall  not  afterwards 
recover  any  more  (hillings,  than  would  have  paid  the  rent,  at  the 
rate  of  the  money  when  the  rent  was  dne,  and  tendered.  So  if 
one  be  to  pay  on  luch  a  day,  five  quarters  of  com,  and  at  the  day 
the  con  trad  was  made,  it  was  valued  at  fifty  pounds,  and  at  the 
day  of  payment,  five  pounds,  he  would  be  entitled  to  Eve  quarters 
of  corn,  or  five  pounds. 

This  rule  has  been  recognized  by  the  courts  of  law  in  this  Sate, 
and  in  all  inftances,  upon  aclions  brought  upon  fome  contrad,  for 
the  payment  of  feme  collateral  article,  the  rule  has  been  to  aflels 
the  damages,  according  to  the  current  value  of  the  article,  at  the 
time  of  payment.  The  fame  has  been  the  rule,  relpeding  notes 
given.for  any  of  the  public  fecurities  of  this  State  or  of  the  United 
States  :  to  afcertain  the  value  at  the  time,  when  payable,  and  ren- 
der judgment  for  that  fum.  If  the  contract  be  made  payable  on 
demand,  it  is  conGdercd  as  due  indantly,  and  the  date  of  the  con- 
trad  has  been  the  period  at  which  to  calculate  the  value  of  the  fe- 
curities. 

Several  deeds  made  at  the  fame  time  to  efTed  one  objed,  will 
be  conftrucd  as  one  allfirance,  but  fo  that  each  (hall  have  its  diP 
tind  operation,  to  carry  on  the  main  defign. 

Hxtherta 
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Hitherto,  I  have  been  guided  in  my  refearches  upon  contra6b, 
by  the  eflay  of  Mr.  Powell,  on  that  fubjeft,  and  where  it  was  to 
my  purpofe,  I  have  tranfcribcd  littcrally  from  him,  without  any 
attempt  to  vary  his  exprelHons.  On  mature  attention,  it  is  evi- 
dent that  he  has  fully  invcftigated  and  exhauftcd  the  fubjed,  and 
has  every  where  cxprefled  himfelf  with  that  concifciicfs/  pcrfpecu- 
ity,  and  energy,  which  is  to  be  expected  from  a  writer  of  firfl: 
rate  genius.  As  there  can  be  no  pretention  to  origmality  in  a 
compilation,  and  as  the  whole  merit  confifts,  in  detailing  the  fcn- 
timents  of  others  with  fidelity  and  accuracy,  I  confider  it  vain  to 
torture  the  imagination,  to  find  new  exprcffions  to  convey  thefenti- 
nients  of  that  writer,  when  his  ftileisfo  perfect  and  corred,  that  it 
would  be  idle  to  attempt  to  improve  it. 

7.  Of  llic  fevcral  fpccies  of  contrads. 

We  have  treated  of  the  general  principles  refpcfting  contrafts, 
and  come  now  to  confider  more  minutely  the  feveral  fpccies.— r. 
The  feveral  kinds  of  contrads,  by  which  perfonal  eftate  is  transfer- 
red, are  fale  and  exchange  :  bailment :  hiring  and  bonowing  : 
and  debt,  of  each  of  which,  I  (hall  treat  at  large. 

I,  /  Sale  and  exchange,  are  the  moft  ufual  and  general  mode  of 
tranfmitting  and  transferring  property  from  one  to  another.  This 
may  be  confidered  a  contract  executed,  and  takes  inftant  effcd, 
by  the  immediate  delivery  of  the  thing.  The  difference  between 
a  fale  and  an  exchange,  is  tliis,  the  delivery  of  one  article  of  goods 
for  another,  is  an  exchange  :  and  the  delivery  of  goods  for  money, 
b  a  fale  :  but  the  fame  general  rules  of  law,  govern  each  kind 
of  conveyance.  A  fale  of  perfonal  eftate,  is  founded  on  the  confi* 
deration  of  fome  price,  that  is  paid  for  it,  or  the  value  of  fomc  ar- 
ticle given  for  it.  There  muft  be  fome  confideration  to  conftitute  a 
fale.  It  is  not  however  requifite,  that  the  confideration  be  of  equal 
value  with  the  thing  purchafed  :  for  an  adtual  confideration,  how- 
ever trifling,  fubftantiates  the  fale  between  the  parties. 

It  is  a  general  rule,  that  the  owner  of  things  perfonal  may  difpofe 
of  them  whenever  he  pleafes.  And  let  him  be  ever  fo  deeply  involv- 
ed  in  debt,  or  embarraflcd  with  executions,  yet  a  bona  fide  purchafer 
C  c  c  2  for 
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for  valuable  confideration,  fball  hold  the  edate  againft  creditors* 
In  this  refpe£t  we  differ  from  the  Englifh  law,  for  there  when  the 
execution  is  delivered  into  the  hands  of  the  fticriff,  the  goods  of 
the  debtor  arc  holden  to  anfwer  the  debt,  and  a  fale  ihall  be  deem- 
ed fraudulent. 

An  effectual  falc  and  transference  of  perfonal  property,  is  made 
when  the  parties  have  agreed  on  the  price,  payment  is  made  arid 
a  delivery  of  poflellion  given.  No  fale  can  be  made  without  an  act- 
ual payment  or  an  ex prefs  agreement  for  the  payment  at  a  future 
time.  If'a  man  aiks  fix  pounds  for  his  horfe,  and  another  agrees 
to  give  him  that  fum,  this  is  no  fale  :  but  if  he  pay  down  the  mo- 
Bey,  or  the  owner  agrees  to  take  a  note,  which  is  given,  or  to 
wait  for  the  payment,  till  a  future  day,  then  the  bargain  is  com- 
pleated  and  the  property  of  the  horfe  transferred.  Therefore, 
■when  the  owner  fixes  on  a  price,  and  agrees  that  he  will  take  that 
fum,  and  the  pnrchafer  agrees  that  he  will  give  fuch  price,  it  is  a 
bargain,  and  neither  party  can  recede,  provided  immediate  pay- 
Ijient  or  delivery  be  offered  :  but  if  no  payment  or  delivery  be 
offered,  and  nothing  forther  be  done,  the  bargain  is  confidered  of 
no  force  and  does  not  bind  either.  But  when  the  parties  have 
agreed  on  the  price,  dnd  any  part  be  paid  and  received  as  earnefl 
money,  the  contra^  is  effeftual,  and  the  property  is  transferred 
from  one  and  veiled  in  the  other,  and  they  have  full  power  to  carry 
the  bargain  into  effedt.  One  may  demand  the  thing  fold,  and  the 
other  the  refidue  of  the  price. 

It  is  very  cuftomary  in  the  fale  of  perfonal  property,  to  make  an 
flftual,  and  formal  delivery  of  the  thing  fold,  in  the  prefenceofwit- 
neflcs  called  f#  that  purpofe.  This  is  a  prudent  pradice,  and  ren- 
ders fuch  fales  evident  with  the  cleared  certainty,  and  proveablc 
vith  the  greateft  facility.  But  fuch  formal  delivery  of  pofleflioa 
IS  by  no  means  neceflary  to  conftitute  a  conveyance.  It  may  there- 
fore be  confidered  as  a  general  rule,  that  a  flile  is  effectual,  and  va- 
lid,  when  the  p-^rties  have  agreed  on  the  price,  and  the  payment 
is  actually  made,  or  an  agreement  with  refpeft  to  the  payment, 
be  made.  If  it  be  manifeft  that  it  is  the  intention  of  the  parties  to 
bargain,  that  one  fells  and  the  other  buys,  it  is  fufficient  without 

any  formal  delivery  of  the  pofleffion  of  tlie  article.     Thus  if  a  man 

tells 
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tells  me^  that  the  price  of  his  horfe  is  ten  pounds^  and  agrees  to  take 
that  fum,  and  I  agree  to  give  it,  or  to  give  my  note  payable  at  a 
future  time,  and  he  confents  to  take  it,  here  upon  my  paying  the 
money^  or  executing  the  note,  the  contrail  is  cfFeClually  compleat- 
ed  without  delivering  the  horfe  to  me.  I  may  maintain  an  adlion 
againfl  him  for  the  horfe.  If  the  horfe  fhould  die  after  conipleat- 
ing  the  bargain,  and  previoufly  to  ray  taking  poflelHon,  I  muft 
fuilain  the  lofs  ;  for  as  foon  as  tlie  bargain  is  made  by  agreeing  on 
the  price  and  payment,  the  property  is  transferred  from  the  feller 
to  the  buyer,  and  the  feller  becomes  entitled  to  demand  the  price^ 
and  the  purchafer  to  demand  the  horfe.  The  purchafer  however 
mud  not  take  the  horfe,  without  oiFcring  the  price  agreed  on,  and 
the  feller,  if  he  refiifes  to  deliver  the  horfe,  when  the  price  is  ten- 
dered, is  liable  to  an  a<^ion.  But  where  there  is  a  propofal  to  bar- 
gain, or  where  there  is  a  mere  agreement  as  to  the  price,  and  no- 
thing further  is  done,  the  bargain  is  incompleat,  and  either  party 
is  at  liberty  to  do  as  he  pleads. 

On  the  fale  of  goods,  if  earned  money  be  paid  by  the  porchafer 
or  part  of  the  goods  be  taken  away,  he  muft  pay  the  rcfidue  of  the 
money,  upon  taking  the  reft  of  the  goods,  becaufe  n«  other  time  is 
appointed.  The  earn  eft  money  binds  the  bargain,  and  gives  the 
buyer  a  right  to  demand  the  goods  ;  but  a  demand  without  paying, 
or  tendering  the  refidue  of  the  money  is  void.  When  the  feller  has 
taken  earned  money,  he  cannot  afterwards  difpofe  of  the  goods, 
nnlefs  there  be  fome  default  in  the  buyer.  Therefore  if  he  does  not 
takeaway  the  goods,  and  pay  the  money,  the  feller  ought  to  requcft 
him  to  do  it :  if  he  then  negle<a:s  to  do  it,  in  a  reafonable  time,  the 
feller  may  confider  the  bargain  as  diilblved,  and  difpofe  of  them  to 
whom  he  pleafes,  or  he  may  tender  the  goods  to  the  buyer,  and 
demand  of  him  the  refidue  of  the  money.  The  feller  mull  keep  the 
goods  a  reafonable  time  for  delivery  ;  but  where  there  is  no  time 
appointed  for  the  payment  of  the  money,  or  delivery  of  the  goods, 
it  is  generally  implied,  that  the  delivery  (hall  be  made  immediate- 
ly, and  the  payment  on  the  delivery. 

No   perfon    can  difpofe  of  perfonal'  eftate,  unlefs  he   be    the 
owner,  or  be  tliereto  authorifcd  by  the  owner.     Thus,  if  a  man 

either 
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cither  lawftilly  or  unlawfully  gain  the  pofleflion  of  my  cflatc,  he 
cannot  by  any  falb  dived  me  of  it,  without  my  confenc.  Thus,  if 
I  lend  or  hire  my  horfe  to  a  man  to  ride,  or  truft  him  in  his  poflef- 
lion to  padure,  he  cannot  difpofe  of  the  horfe,  nor  is  he  liable  to  be 
taken  for  his  debts.  If  a  man  fteal  or  tortioufly  take  my  horfe,  he 
cannot  fell  him,  but  I  have  a  right  to  take  him  wherever  I  can 
find  him.  If  he  fhould  pafs  through  fundry  hands,  I  have  a  right 
to  demand  him  of  the  poflfeflbr,  and  if  he  refufes  to  deliver  him  up, 
I  can  maintain  an  aftion  againft  him,  and  fo  I  may  againft  any  of 
the  perfons  through  whole  hands  he  has  pafled,  however  honed 
they  may  be  :  and  the  perfon  of  whom  I  recover,  if  an  honed 
purchafer,  mud  look  to  him  of  whom  he  purchafed  for  his  rccom- 
pence  ;  for  the  law  will  not  fuffer  any  man's  property  to  be  tranf- 
ferrcd  without  his  confent.  I'he  purchalcr  therefore,  mud  take 
care,  that  the  perfon  of  whom  he  buys,  be  the  lawful  owner,  for 
if  he  be  not,  he  mud  rifque  the.  confequence.  Therefore,  if  I  lend 
the  ufe  of  my  property  to  a  poor  neighbor,  for  an  honed  purpofe, 
I  am  fecurcd  by  law  againd  his  felling  it.  But  if  a  perfon  will 
trud  his  property  in  the  hands  of  a  bankrupt,  for  the  purpofe  of 
enabling  him  ro  cheat  and  defraud,  he  fhall  be  concluded  by  the 
aft  of  the  bankrupt.  If  the  owner  be  prefent,  and  fees  another 
difpofe  of  his  edate,  without  informing  the  buyer,  fuch  filence 
fliall  be  condrucd  to  be  a  tacit  acquiefcence  in  the  fafc.  But  if  he 
be  not  prefent  or  knowing  to  fuch  falc,  he  is  not  bound  by  it.  In 
all  cafes,  it  is  prudent  and  reafonablc  for  the  owner  of  the  proper- 
ty, if  he  is  acquamted  with  the  tranfaclion,  to  forbid  it  and  make 
known  his  claim  ;  efpecially  where  an  officer  levies  an  execution  up- 
on the  edate  of  one  man,  as  belonging  to  another,  fo  as  to  prevent 
any  j)refumption  or  implication  of  conlent.  If  a  man  fulFer  ano- 
ther to  have  tlic  cudody  of  his  property,  as  a  horfe  for  example, 
and  permit  him  to  make  fale,  and  the  purchafer  for  fome  time  has 
him  publicly,  without  any  claim  from  the  ortginal  owner,  this 
Ihall  be  deemed  an  aflcnt  to  the  bargain,  and  he  fliall  be  preclu- 
ded from  makiugany  demand  of  the  horfe  from  the  purchafer.  In 
England  the  fale  of  things  in  fairs,  and  markets  overt,  bind  the 
yviicTj  but  here  the  law  is  othei  wife. 

All 
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t  All  (lilcs  of  pcrfon^l  as  well  as  real  eftate,  made  witli  an  in- 
tent to  defraud  creditors,  are  void  as  to  them,  by  the  common  law, 
as  well  as  by  ftatutc.  »  It  has.  been  determined,  that  where  a 
man  in  failing  circumftances,  makes  over  his  property  to  one  of 
his  creditors,  to  pay  his  debts  and  return  the  furplus,  it  is  patting 
his  eftate  out  of  the  reach  of  legal  procefs  and  taking  it  out  of 
the  management  of  the  law,  anJ  is  a  fraud. 

w  A  fraudulent  conveyance  or  gift,  to  deceive  or  defraud  one 
creditor  is  void  againft  all  :  but  fraudulent  conveyances,  can 
never  beconftrued,  to  be  fraudulent,  only  withrefpcd  to  real  cre- 
ditors, and  purchafers  for  a  valuable  confide  ration,  but  fiiall  bind 
the  parties  and  their  reprefentatives. 

As  fraudulent  falcs  are  ufually  conducted  in  iiich  a  manner,  as  to 
render  it  difficult  to  obtain  exprefs  and  direct  proof,  courts  have 
been  obliged  to  admit  certain  prefumptions,  to  dete^  fuch  diihoa- 
eft  tranfadions. 

X  The  characters  or  badges  of  fraud  in  fales  and  conveyances, 
are,  i.  Where  the  conveyance  is  general  comprehending  all  a 
man's  eftate,  without  exception,  which  cannot  be  prefumcd  to  take 
place,  without  a  good  underftanding,  that  the  feller  (hall  have 
fome  part  of  his  fupport.  2.  Where  the  feller  remains  in  poflef- 
fion,  for  this  is  the  beft  evidence  of  property.  3.  Where  there  was 
a  fecret  manner  oftranfadiog  the  fale,  with  unufual  clauies  in 
the  conveyance,  as  that  it  was  made  houeftly  and  truly,  which 
artful  appearances  are  marks  ofcollufion  and  fraud.  4.  Where 
there  is  a  fecret  truft  between  the  parties,  to  permit  the  feller  to 
afe  or  have  fome  advantage  of  the  goods. 

2.  Of  bailment,  y  This  is  defined  to  be  a  delivery  of  goods 
upon  truft,  to  another  pcrfon,  to  keep  for  certain  purpofes  ;  being 
fometimes  for  the  ufe  of  the  bailor,  fometimes  for  the  ufe  of  the 
bailee,  and  fometimes  for  a  third  pcrfon.  Bailment  is  in  all  cafes, 
where  goods  are  to  be  delivered  into  the  hands  of  another,  with- 
out transferring  the  property,  and  the  law  always  implies  a  con- 
traft,  that  the  bailee  will  take  care  of  them  according  to  the  n.»tiire 
of  the  bailment.     There  are  fix  kinds  of  bailment,  which  I  (hall 

coniider 
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X793-     w  5  Co.  60.     Cro.  Jac  470.     »  3  Co.  81.     Mowr,  63^.    y  a  UUck 
Com.  4j,i. 
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confider  feparatcly,  for  the  purpofc  of  underilanding  the  fubjeft 
clearly,  firft  remarking,  that  the  law  refpefting  bailments  is 
principally  derived  from  the  Roman  jurifpradcncc. 

r  A  bare  naked  bailment  of  goods,  is  where  they  are  delivered 
by  one  man  to  another  to  keep  for  the  ufc  of  the  bailor.  In 
this  cafe,  the  law  implies  a  contract  by  the  bailee,  that  he  will 
take  fuch  care  of  them,  as  that  they  may  not  be  damaged  by  any 
gTofs  neglect  of  his  own.  For  in  fuch  cafes  it  (cems  to  be  contrary 
to  reafon  and  juftice,  that  where  a  man  is  to  have  no  reward,  he 
fhould  be  charged  without  fome  default  in  him.  He  is  not  there- 
fore bound  to  do  every  thing  he  is  capable  of,  but  if  he  keeps  the 
the  goods  with  an  ordinary  care,  he  performs  his  truft.  And  even 
if  he  keeps  the  goods  bailed  to  him,  as  he  keeps  his  own,  it  is  evi- 
dence that  he  has  difcharged  his  undertaking  :  and  therefore  in 
fuch  cafes,  if  he  keeps  his  own  negligently,  yet  if  he  keeps  the  oth- 
er in  the  lame  manner,  he  is  not  chargeable.  As  if  the  bailee  be 
known,  as  an  idle,  drunken,  carlefs  fellow,  and  come  home  drunk 
and  leave  open  all  his  doors,  by  which  the  goods  are  ftolen,  yet 
be  fhall  not  be  charged,  becaufe  it  was  the  bailor's  own  folly,  to 
truft  fuch  perfon. 

2.  «  The  fecond  kind  of  bailment,  is  where  ufeful  goods  arc 
lent  to  a  friend,  to  be  ufed  gratis,  and  be  reftored  in  fpecie.  In  this 
cafe  the  law  implies,  that  the  borrower  contracts  to  ufe  the  ftrifteft 
care  and  diligence  to  keep  the  goods,  fo  as  to  reftore  them  back 
again  fafe  to  tlie  lender,  becaufe  the  bailee  has  a  benefit  by  the  ufe 
of  them,  and  if  he  be  guilty  of  the  leaft  negleft,  he  will  be  anfwer- 
ablc.  As  if  a  man  lend  another  his  horfe  to  go  weftward,  or  for 
a  month,  and  he  goes  northward^  or  keeps  the  horfe  more  than  a 
month,  he  is  liable  for  any  accident  that  befalls  him,  on_the  north- 
ern journey,  or  after  the  expiration  of  a  month  ;  for  be  has  made 
ufe  of  the  horfe  contrary  to  the  truft,  and  it  may  be,  if  the  horfe 
had  been  ufed  no  otherwife,  than  he  was  lent,  the  accident  would 
not  have  befallen  him.  But  the  bailee  is  never  anfwerable  for  any 
accident  that  befalls  things  bailed  to  him,  while  he  is  ufmg  it  ac- 
cording to  the  bailment ,  and  is  guilty  of  noncgle6b.     Therefore  if 

a  horfe  bailed  as  aforcfaid,  fhould  be  ftolcn  from  die  ftable  of 
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thebaflec,  where  he  was  properly  fecurcd,  he  would  not  he  liable  j 
but  if  the  ftable  doors  be  left  open,  lie  fliall  be  anfwcrable  for  the 
neg\€£t.  For  he  ought  to  take  the  utmoll  care,  but  in  no  eaftf 
Ihall  he  b^  charged  where  there  is  no  default  in  him. 

3  h  The  third  kind  of  bailment  is  where  goods  are  delivered 
to  the  bailee,  to  be  ulcd  by  him  for  hire,  and  reftored  in  Ipccie, 
I?e  is  bound  to  take  the  uinuift  care  and  return  the  ^'ftods  at  the 
expiration  of  the  time  for  which  they  were  hired  :  but  fhall  not 
be  charged  without  being  guilty  of  fome  negled.  Much  of  the  in- 
terconrfc  among  mankind  is  carried  on  in  this  way,  and  the  hirer 
tnoft  pay  fuch  price  as  is  ftjpulated,  or  what  it  is  rcafonably  worthy 
if  no  exprefs  ftipulation  be  made. 

4  c  The  fourth  kind  of  bailment  is  where  goods  afc  delivctecl 
fts  a  pawn,  to  be  fecurity  for  money  borrowed.  1  he  creditor  who 
takes  the  pawn  is  bound  to  reftore  it  on  payment  of  il.e  debt,  and 
if  he  ufes  due  diligence,  andrcafonaUIe  care  in  keeping  them,  he  will 
be  indemnified  agaiuU  any  1<  f-> ;  and  i:  they  are  loft  without  his  ncg^ 
led  he  may  refort  to  tlie  pawner  for  I/jg  debt.  If  the  pawn  'broker 
be  at  charge  in  keeping  the  goods,  as  if  it  be  a  horfe,  and  he  pro- 
vides hay  for  it,  he  may  ufe  it  for  his  reafonablc  charge.  h\it  if 
the  money  be  tendered,  before  the  goods  are  loft,  the  pawnee  flr^ll 
be  anfwef able  for  them,  bccaufe  by  detaining  them  aficr  tcndry 
of  the.  money,  he  is  a  wrong  doer,  and  muit  in  all  events  be  an- 
fwerablc  for  the  lofs. 

5  ^  The  fifth  kind  of  bailnlent  is  where  gooods  are  delivered 
to  be  carried,  or  fome  thing  to  be  done  with  them,  by  the  bailee  fof 
a  reward,  to  be  paid  by  the  bnilor.  If  they  ai-c  delivered  to  a  com- 
mon carrier,  and  he  istoha^ca  reward,  tlie  law  implies  a  con- 
tr^ct  to  anfwer  for  tlic  goods,  at  all  events,  excepting  tlie  acts  of 
God,  or  the  enemy  of  the  Hate  :  for  oiherwife  carriers  who  are 
trullcd  with  things  of  great  vidue,  would  be  under  a  temptation  to 
confederate  wiih  thieves.  But  if  they  are  delivered  to  a  private 
perfon,  tho  he  h  iS  a  reward,  yet  he  is  only  to  do  the  beft  he  can, 
and  while  he  is  guilty  of  no  negledl,  he  is  rcfpoiilible  for  no 
accident,  or  niisforiune. 
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6.  »  The  fixth  fort  of  bailment,  is  the  deliv^rv  of  goods  to  tf 
pcrfon,  who  is  to  carry  them  or  do  fomethiug  about  them  gratis, 
and  without  receWiog  any  reward  for  fuch  work  or  carrying. 
This  is  an  action  bycomnuflion,  and  if  the  bailee  beliaves  negligent- 
ly he  is  anfwerable,  but  the  cootrad  muft  depend  upon  the  natnro 
of  the  engagement,  whether  it  be  general  or  fpecial.  A  general  un- 
dertaking only  implies  a  contraft  againft  grofs  ncgleds ;  and 
therefore  if  one  undertake  to  carry  brandy  for  another,  and  mif- 
chief  be  done  by  feme  perfon  meeting  the  cart,  or  if  a  drunken  man 
come  by  in  die  ftreet,  and  pierce  the  cafk,  the  bailee  is  not  liable 
and  for  this  reafon  becaufe  he  is  to  have  nothing  for  his  pains  : 
but  if  the  accident  happen  by  his  neglcft  he  is  anfwerable.  But  if 
a  man  undertake  exprefsly  to  do  fuch  an  ad  fafely,  and  fecurely, 
if  the  thing  come  to  any  damage  by  his  mifcarriage,  the  law  im- 
plies a  contra£l,  that  he  will  be  anfwerable  ;  for  this  reafon,  that 
he  undertakes  the  talk,  and  is  intruded  on  thefe  terms. 

In  all  thefe  inftances  a  fpecial  qualified  property  is  transferred 
by  the  bailor  to  the  bailee,  together  with  the  pofleffion.  The 
bailor  therefore  is  confidered  as  having  the  general  property  ; 
becaufe  he  has  a  contrad  for  its  rcftitution,  and  the  fpecial  pro- 
perty is  in  the  bailee.  Either  can  maintain  an  a^ion  for  any 
injury  done  to  fiich  property,  while  in  pofleflion  of  the  bailee. 
The  bailor  becaufe  he  has  the  ultimate  property,  and  the  bailee 
becaufe  he  is  refponfible  to  the  bailor-  But  a  recovery  by  one 
will  bar  the  a(flion  of  the  other.  The  bailee  has  no  power  tb 
transfer  tlic  property  entrutted  to  him,  without  the  confent  of 
the  bailor. 

5.  Of  hiring  and  borrowing  :  and  here  I  fpeak  only  of  that  kirid 
of  hiring,  and  borrowing,  by  which  the  property  of  the  thing  is 
transferred,  and  the  hirer,  ©r  borrower  is  not  bound  to  return  the 
fame  thing  hired,  or  borrowed,  but  another  of  the  fame  nature 
Where  the  identical  thing  muft  bereftored,  I  have  confidered  under 
the  head  of  bailment.  All  the  difference  between  hiring,  and  bor- 
rowing  is,  that  in  the  firft,  rcfloration  mnfi:  be  m?ide  of  a  fimilar 
thing,  to  that  which  is  borrowed,  wiib  compenfation  for   the  ufe, 

and 
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and  in  the  lad,  the  refloration  is  without  compeDfation  ;  but  m 
bothinftances  the  property  is  transferred  from  tlieperfoathatl«3idt 
•r  lets^  to  the  borrower  or  hirer. 

In  all  inftances  of  hiring,  where  a  fpecific  reftitution  is  to  hm 
made^  the  law  leaves  it  to  the  party  hiring>  to  ftipulate  fur  fuch 
reward,  for  the  ufc  of  the  tiling  as  he  pleafcs.  It  is  left  to  the 
freedom  of  mankind  to  coutrad  rcfpeding  the  fum,  to  be  paid  for 
the  ufe  of  a  horfe,  oxen,  and  any  article  of  hufbandry,  as  much  as 
It  is,  to  fix  upon  a  price  to  be  given  for  horfes,  oxen,  or  the  lika. 
But  when  we  take  into  confidcratiou  money,  or  any  articles 
whatever,  loaned  by  one  perfon  to  another,  to  be  repaid  in 
money,  or  articles  of  like  kind,  by  which  a  debt  is  contraded,  the 
law  has  limited  the  premium  to  be  allowed  for  the  ufe.  Therefore 
when  1  let  or  loan  to  a  perfon  money,  wheat,  or  any  article,  or 
commodity  whatever,  to  be  repaid  at  a  future  time,  I  muft  confine 
myfelf  within  the  limits  of  the  law,  refpeding  the  compenfalion 
1  am  to  receive.  So  in  all  inftances  where  a  man  is  indebted  to 
me,  and  it  is  agreed  to  delay  die  payment,  and  he  agrees  to  al- 
low me  a  recompenfe  for  the  delay^  I  cannot  exceed  the  inter- 
eft  limited  by  law. 

The  loaning  of  money  for  intereft,  is  now  become  fo  univcrfal, 
and  common  a  pradlice,  that  we  can  hardly  fuppofe  that  there 
ever  was  a  period  when  it  was  deemed  repugnant  to  morali- 
ty, or  religion.  Yet  from  a  rule  in  the  law  of  Mofes  inhibit* 
ing  the  Jews  from  lending  on  ufury,  or  for  int«rcft  to  their 
own  nation,  tho  it  exprefsly  permitted  it  to  be  done  to  a  ftran- 
ger,  and  from  an  opinion  of  AriHotle  tliat  money  was  barren^ 
and  that  therefore  intereft  for  it  was  contrary  to  the  nature 
of  It,  we  find  that  the  Roman  cannonifts  pi-ohibited  ilic  taking  of 
Intereft.  But  this  is  not  the  only  inftance  in  which  tlie  church 
of  Rome,  interdided  as  fins,  the  moft  innocent  tranfaclions,  while 
they  indulged  for  a  trifling  reward,  the  moft  enormous  crimes. 
The  confecjuence  of  this  impolitic  rcftridion,  was  to  throw  the 
bufincfs  of  lending  on  intereft,  into  the  hands  of  tiic  Jews,  who 
did  not  pay  a  confcientious  regard  to  the  cannon  law  :  and  ilic 
dr.r^cr  :o  wiuch  they  wcreexpofcd,  obliged  them  to  rci'urt  to  th« 
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real  pra£tice  of  ufiiry  fortlicir  indemnification.  So  that  tbere;gii: 
lation  which  was  intencled  to  prevent  ufury,  gave  birth  to  thofc 
pradices  whicli  are  really  detrimental  tro  the  community,  and 
deterred  mankind  from  loaning  money  at  that  moderate  rate 
of  intereft,  wliich  is  confillent  with  the  public  welfare.  The  ta- 
king of  intcrcft  was  allowed  by  the  Roman  law,  which  as  far  as  it 
reipecls  property,  is  founded  on  the  cleared  reafon  and  juftice* 

The  (latute  law  of  this  (late,  has  eftablifhcd  the  rate  of  in- 
tereft in  all  cafes  at  fix  per  cent,  for  a  year.  In  the  computation 
of  intereft  on  a  debt,  intereft  upon  intereft  is  never  allowed. — 
Where  fundry  payments  have  been  made  upon  a  debt  carrying 
intereft,  the  courts  of  law  have  eftabliijied  the  following  rule.  Com- 
pute the  intereft  to  the  time  of  the  firft  payment,  if  that  be  one 
year  or  more,  from  the  time  the  intereft  commenced,  add  it  to  the 
principal,  and  dedu£l  \\\c  payment  from  die  fum  total.  If  there 
be  after  payments  made,  compute  the  intereft  on  the  balance  due, 
to  the  next  payment,  and  then  dedn£fc  the  payment  as  above,  and 
in  like  manner,  from  one  pajtiient  to  another  till  all  tlic  paymenta 
.  are  abforbcd,  provided  the  time  between  one  payment  and  anoth- 
er, be  one  year  or  more  :  but  if  any  payment  be  made  before  one 
year's  intereft  has  accrued,  then  compute  the  intereft  on  the  prin- 
cipal fum  due  on  the  obligation,  for  one  year,  add  it  to  the  prin- 
cipal, and  compute  the  intereft  on  the  fum  paid  from  the  thnc  it 
was  paid  up  to  the  end  of  the  year,  add  it  to  the  fum  paid,  and 
dcdud  that  fum  from  the  principal  and  intereft,  added  as  above. 
If  any  payments  be  made  of  a  lefs  fum  than  the  intereft  arilcn 
at  the  time  of  fuch  payment,  no  intereft  is  to  be  computed,  hut 
only  on  the  principal  fum  for  any  period. 

This  rule  was  adopted,  and  cftablifhcd  in. the  year  17^4.  Pre- 
vioufly  to  that  lime,  the  following  mode  of  computation  had  been 
in  pradice  in  fome  parts  of  the  ftate.  To  compute  the  intereft 
from  the  lime  it  commenced  to  the  time  propofed,  and  add  it  to  the 
principal  fum,  compute  the  intcrtfton  each  payment  from  the  time 
they  were  made,  till  the  time  propoOd,  add  each  payment  and 
intereft  to^.ther,  and  deduct  from  the  debt.  By  this  laft  mode,  it 
IS  apparent  that  every  payment  ppplits  dire6lly  upon  tl>e  princi- 
pal fum  of  the  debt,  and  none  to  the  intereft,  till  at'rei-  the  p  I'inci* 
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pal  i«  ilifchargcd— and  the  confequcrce  is,  that  if  a  man  loan  ano- 
ther a  ium  of  money  and  receive  and  indorfe  the  amount  of  the  inr 
teredannually,  if  this  mode  of  computing  mtereH  be  adopted,  th» 
whole  dfbt  comprehending  principal  and  intereft,  would  be  dif* 
charged  in  twenty  fire  years.  But  by  the  mode  no^  in  force,  this 
injuftice  is  remedied  by  the  application  of  payments  in  the  firft  in- 
ftance  to  the  intereft,  and  no:  to  the  principal,  unkfs  they  fur- 
mount  the  intereft  :  and  as  no  intcreft  is  ever  to  be  caft  upon  inte- 
reft,  it  fteers  clear  of  compound  intereft,  which  the  law  will  not 
permit.  This  mode  would  be  unexceptionable,  were  it  not,  that 
in  computing  intereft  on  obligations,  on  which  many  payments 
have  been  made,  and  on  obligations  on  which  no  payments  have 
been  made,  a  very  different  and  unequal  raeafure  of  jiiftice  is  meted 
out  to  the  rcfpccf  i\  e  debtors.  For  where  no  payments  have  been 
made,  fimple  intereft  only  is  computed ;  where  many  pa}ments 
have  been  made,  compound  intereft  comparatively  fpeaking,  fg 
computed,  and  the  confequencc  is,  that  two  debts  of  equal  magni- 
tude, let  them  be  on  intcreft  for  a  number  of  years,  let  one  make 
frequent  payments  and  the  other  none,  and  compute  the  intereft 
by  this  rule  to  a  certain  time,  and  w«  fliall  find,  that  the  per- 
fon  who  has  made  tlie  payments,  rouft  eventually  have  a  confi- 
derable  larger  fum  to  pay,  taking  in  all  his  payments,  during  the 
period  propofed,  than  he  who  has  not  made  any  payment.  The 
debtor  who  makes  the  greateft  efforts  to  be  pun  dual,  pays 
compound  intereft,  and  the  moft  negligent  debtor  goes  clear  with 
iimple  intcreft. 

The  old  mode  of  calculating  intereft  is  fo  manifeftly  unjuft,  that 
90  perfon  can  wifli  to  fee  it  reftored.  The  inequality  of  the  j>refcnt 
mode  is  fo  great,  as  to  require  to  be  remedied.  Any  mode  which 
at  a  given  rate  per  cent,  fliall  operate  equally  in  all  cafes,  muft  be 
acknowledged  to  be  juft  and  right.  Compound  intcreft  is  the  only 
poftible  mode  tliat  can  be  adopted,  that  will  have  this  operation. 
By  that  rule,  we  fhall  find  that  no  difference  will  eventually  be 
made  between  them,  who  make  frequent  payments  on  their  obliga- 
tions and  thofe  who  make  none  :  and  by  the  fame  rule,  all  pay- 
ments will  firft  be  applied  to  the  intt  reft.  No  reafonable  objedi- 
en  can  be  madeagainft  compound  hitcreft.    At  the  end  of  a  year, 

it 
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itismanifeft  that  the  interedis  as  much  due  to  the  creditor,  at 
the  principal.  If  payment  be  dela^'cd,  intereft  ought  to  be  compu- 
ted upon  the  one  as  much  as  upon  the  other.  As  this  is  the  only  fair^ 
juft,  and  equal  mode  of  computing  intereft,  I  prcfume  that  the  peri- 
od is  not  diftant,  when  mankind  w  ill  ceafe  to  be  frightened  by 
-W'oi-ds,  and  compound  intereft  be  cftabllflied  by  law. 

Our  courts  formerly  adopted  very  narrow  principles  with  ref- 
pcettothe  allowance  of  intereft  on  debts,  rarely  allowing  it,  unlefs 
there  was  an  exprefs  c on t raft  to  pay  it.  I  have  known  them  refufe 
to  allow  It  on  proteftcd  orders  ;  in  actions  for  money  had  and  re- 
ceived :  and  in  anions  of  debt  on  judgment  :  but  of  late,  more 
liberal  and  equitable  principles  have  been  adopted.  They  have 
allowed  intereft  on  anions  for  money  had  and  received.  /  And  in 
one  cafe  upon  a  note  withput  intereft,  after  the  day  of  payment 
had  elapfcd.  The  juft  rules  of  allowing  intereft  arc  very  plain. 
It  ought  to  be  computed  on  all  dfbts  where  there  is  an  cxprcfs  or 
implied  contract  to  pay  it,  and  in  all  cafes,  where  in  juftice  and 
good  confciencc  it  ought  to  be  paid,  or  where  there  has  been  an 
unrcafonable  delay  of  payment  of  the  principal  debt,  it  ought  f 
be  allowed  by  way  of  damages. 

The  principle  by  which  the  rate  of  intereft  on  money  loaned,  i« 

determined,  depends  on  a  calculation  of  the  quantity  in  circulation^ 

and  the  goodncfs  of  the  fccurity.     If  money  be  exceeding  pl<»nty, 

intereft  will  be  low  in  proportion.     This  has  been  exemplified  ia 

Europe  fince  the   difcovery  of  America.     The  immenfe  quantities 

of  gold  and  filver  imported  into  Europe,  cncrcafed   the  price  of 

things,  and  lowered  the  rate  of  intereft.     If  the  fecurity  for  the 

liioncy  be  undoubted,  and  there  be  no  hazard  of  lofs,  the  intereft 

ought  to  be  proportionably  low  :  fuch  arc  the  general  principles 

that  will  govern  mankind  refpcding  the  rate   of  intereft  ;  but  the 

Icgiflature  cannot  n^ake  fuch  nice  difcriminations,  but  niuft  cftabliih 

one  gcnoriil  rule,  extending  to  all  cafes  of  loans.    However,  where 

from  the  very   nature  and  terms   of  the  contraft,   the  ])rincipal 

fuin  is  pat  in  ha/.ard,  it  is  not   confidcrcd  as  governable  by  tlie 

general  law,  but  the  parties   are  admitted  to  make  fuch  contrafts 

as  they  pleafe^  refpcding  the  premium,  where  the  premium  an4 

priiiuijal 
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princpol  are  both  at  rifque.     Such  are  the  cafes  of  bottomry,  rcf- 
pondencra,  and  policies  of  infurance. 

1.  g  Bottomry,  is  in  the  nature  of  a  mortgage  of  a  flilp, 
where  the  owner  hires  money,  ar.d  pledges  the  keel  or  bottOHi  of 
the  fiiip,  for  the  repayment.  If  the  fhip  returns,  the  premium 
agreed  on  muft  be  paid,  and  the  fhip  and  borrower  arc  both  an- 
fwcrable  ;  if  it  be  loft,  then  the  lender  lofes  his  money.  Uut  if 
the  loan  be  not  on  the  fiiip,  but  on  the  goods  or  mercliaudizc, 
which  muft  neceflarily  be  fold  or  exchanged  in  the  courfe  of  the 
voyage,  then  only  the  borr/)wer  is  bound  to  anfwcr  the  contract, 
who  is  therefore  faid  to  take  up  Uie  moDcy  at  refpondentia. 

2.  *  Policies  of  infurance,  are  contra<fls  made  by  pcrfons  in 
this  manner.  If  a  perfon  has  a  vefTel  at  fea,  or  that  is  about 
performing  a  voyage,  it  is  ufual  for  him  to  apply  to  fome  per- 
fon, who  is  called  an  infurer,  who  for  a  certain  premium,  will  in- 
fure  againft  all  lofles.  If  the  veffcl  return  (afe,  then  the  infurer 
gains  the  premium.  If  it  be  loft,  then  he  muft  pay  the  dim  that 
was  infured.  The  rule  to  calculate  the  premium  is,  to  propor- 
tion it  to  the  hazard  and  danger  of  the  voyage.  This  pratflicc  is 
much  favoured  by  law,  as  it  tends  to  diftributc  the  lofles  in  trade 
among  the  commercial  intereft  in  general,  and  faves  individuals^ 
from  total  ruin  by  a  finglc  lofs. 

4.  /  Debts  are  things  in  aflion,  and  may  be  defined  to  be 
the  right  which  one  perfon  has  to  cp.ll  upon  another,  for  a  certain 
fum  of  money  ;  and  the  duty  or  oMigntion  of  the  perfon  to  pny 
the  fum.  Debts  may  be  conftdered  as  refulting  from  contracts 
cxprefs  or  implied  :  as  when  one  perfon  delivers  to  another  pro- 
perty, or  performs  for  him  certain  fervices,  this  creates  an  indcbt- 
cdnefs  from  one  to  the  other,  and  there  is  a  contraft  exprcfs  or 
implied,  to  pay  what  the  property  or  fervice  was  re:ifonahly 
worth.  Debts  are  of  two  kinds,  thofe  wlilch  are  evidenced  by 
written  contracts,  and  thofe  which  depend  on  parql  proof. — 
Debts  which  are  fupported  by  written  evider.ce,  are  of  two  kinds  ; 
thofe  which  are  of  record,  and  tiiofe  which  are  fubfcvibcd  by  the 
party  obligated. 
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I .  A  debt  of  record  b  a  fum  of  money  wliich  appears  to  be  dtr^ 
by  the  evidence  of  a  court  of  record.  Thus  a  funi  found  due  from 
one  |>erfon  to  another  on  an  a<flion,  by  the  jadgmtnt  of  a  court, 
js  a  debt  of  record,  which  is  the  highcft  evidence  of  a  debt. 

Recognizances  ackonwledged  by  parties  in  court,  are  debts  of 
t-ecord.  Thefe  are  entered  into  for  various  purpofes.  In  crimi* 
oal  profccutions  for  bailable  offences,  the  pcrfon  may  procure  bail, 
who  enter  into  recognizances  in  prtfence  of  the  court.  So  perfons 
may  acknowledge  bonds  of  recognizance  for  iheir  good  behaviour* 
Tliefe  recognizances  are  all  upon  certain  conditions,  that  the  cri- 
minal appear,  abide  final  judgment,  or  be  of  peaceable  and  gdoA 
behaviour ;  and  if  the  conditions  are  fulfilled,  the  recognizance  is 
void,  but  on  failure  it  becomes  forfeited.  In  civil  adions,  bonds 
of  recognizance  may  be  required  in  certain  cafes,  from  one  party  to 
the  other.  In  all  cafes  where  the  plaintiff  lives  out  of  tlie  ftate, 
where  the  fuit  is  by  attachment,  or  the  plaintiff  is  fo  poor,  that  he 
is  unable  to  pay  a  bill  of  coft,  bonds  for  profecution  mud  be  given. 
So  where  the  body  of  the  defendant  is  attached,  he  muft  give  bail 
to  abide  final  judgment,  and  in  cafes  of  appeal,  bond  muft  be  given 
toprofecute  fuch  appeal.  Thefe  bonds  are  all  exprefled  to  be  on 
certain  conditions,  which  if  performed,  they  are  difcharged,  if 
forfeited,  the  damages  are  recoverable  by  thei^. 

•  Debts  evidenced  by  written  contrafts,  are  further  divided  inter 
thofij  which  arc  figned  and  fealed,  as  bonds,  and  tliofe  which  are 
unfealed,  as  promiflbry  notes,  and  bills  of  exchange.  They  are 
further  divided  into  debts  by  ^due  fpecialty,  and  debts  due  by 
fmiple  contradb. 

In  England,  debts  by  fpecialty,  are  where  the  fecurity  i.%  under 
tand  and  feal,  and  debts  by  fimple  contraft,  are  where  the  ton- 
$ra6ls  are  in  writing  unfealed  or  parol.  But  in  this  ftate,  the  coui?« 
hive  adjudged,  that  promilfory  notes  tho  unftaled,  arc  fpecialiics. 
Our  law  then  is,  that  fpeclalties  confift  of  obligations  underhand 
and  feal,  and  of  proini(I(n7  notes  :  and  the  fimple  contra^  com- 
prehends all  other  coulracls,  written  and  parol.  The  difun.5lioii 
however  between  fpecialtics  and  fimple  contrafts,  is  not  of  any 
|rrcat  importance  in  this  ftale^  becaufc  there  Ls  no  preference  givcit 
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to  creJ^tors  in  fuch  cafes,  bat  they  all  ftand  on  the  fame  footing. 
I  proceed  to  treat  of  bonds,  promiflbry  notes,  and  bills  of  ex- 
change, which  arc  the  ufual  written  contrafts,  thai  are  uftd  be. 
tween  individuals,  in  the  ordinary  negotiation  of  bufinef^. 

I.  A  bond  or  obligation,  is  an  inflrunient,  or  deed  written  on 
paper  or  parchment,  by  which  the  obligor,  obliges  himfelf,  his 
heirs,  executors,  and  adminiftrators,  to  pay  a  certain  fum  of  money 
to  another,  at  a  day  appointed.  If  this  be  all,  the  bond  is  called  a 
fimplc  one  :  bwt  the  general  pradtice  is  to  add  a  condition,  that  if 
the  obligor  does  fome  particular  aft,  the  obligation  Ihall  be  void,  or 
elfe  to  remain  in  full  force  :  as  payment  of  rent,  indemnity  on  any 
account,  performance  of  covenants  in  a  deed,  or  repayment  of  a 
principal  fum  of  money  borrowed  of  the  obligee,  with  intereft  ; 
which  principal  fum,  is  ufually  half  the  penal  fum  fpccificd  in  the 
bond.  In  cafe  the  condition  is  not  performed,  the  bond  becomes 
forfeited,  and  at  common  law  ih*?  obligor  Is  liable  to  pay  tlie 
-whole  penal  fum  ;  but  as  this  is  udially  much  larger,  than  what 
the  obligee  ought  in  juftice  to  take,  our  ftatute  law  has  enabled 
courts  of  law  to  take  up  fuch  matters  in  equity,  and  to  render 
judgment  for  fuch  fum  as  is  due  in  juftice  and  good  confcience. 

3.  Promiflbry  notes,  contain  exprefs  promifes  for  value  received,  • 
to  pay  by  a  certain  time,  a  certain  fum  of  money,  or  fome  collate-^ 
ral  thing.  Wherever  there  is  a  debt  certain  to  befccurcd,  it  has 
become  the  ufual  praiit ice  to  fecurc  it  by  note,  as  the  (ecurity  is  of 
a  more  firople,  tho  of  as  high  a  nature  as  bonds :  and  bonds  are 
now  rarely  ufed,  unltfs  it  be  in  contracts  where  it  is  neceflary  to 
provide  for  the  performance  of  certain  conditions. 

g.  Bills  of  exchange,  are«a  written  fecurity,  calculated  for  the 
convenience  of  commei  cial  tranfadions,  and  may  be  defined  to  be 
an  order,  diredion,  or  requeft,  from  one  perfon  in  favour  of  anoth- 
er, to  a  third  perfon,  defiring  him  to  pay  a  certain  fum  on  his  ac- 
count. The  perfon  who  writes  the  rcqueft,  is  called  the  drawer, 
the  perfon  to  whom  it  is  directed,  is  called  the  drawee,  and 
the  perfon  to  wlrom  it  is  made  payable,  is  calked  the  payee. 

Bills  of  exchange,  are  foreign  or  inland :  foreign  bills  are  drawn 
Vol.  I.  E  e  e         •  by 
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by  merchants  refid'mg  abroad,  upon  their  correfpondents  or  emk 
nexions  at  home,  or  by  merchants  at  home,  upon  theh'  corre(pond* 
eats  or  connexions  abroad.  A  biU  of  exchange,  is  deemed  a  thing 
fh  a^ion^  for  the  law  implies  apromife  on  the  part  of  the  drawer, 
that  if  the  drawee  refufes  to  accept  and  pay  the  bill,  that  he  will 
pay  it  himfelf ;  and  therefore  it  is  the  common  pradlice,  to  ex- 
prefs  that  a  value  has  been  received  by  the  drawer.  The  drawer 
not  being  liable  if  the  drawee  pays,  it  is  neceflary  for  the  payee 
to  make  application  to  the  drawee,  to  prefcnt  him  the  bill,  and  re- 
queft  hun  to  accept  and  pay  it.  If  the  drawee  refufes  to  accept,  or 
accepts  and  neglecls  payment,  for  the  term  of  three  days,  the 
payee  mud  go  before  fome  notary  public  and  procure  it  to  be 
protefted,  for  non-acceptance  or  non-payment,  as  the  cafe  may  be, 
and  within  fourteen  days  give  notice  to  the  drawer.  If  there  be 
no  fuch  notary  public  In  the  place,  then  the  proteft  may  be  made 
by  (bme  fubdantial  inhabitant,  in  the  prefenee  of  two  credible 
witnefles,  and  then  the  drawer  is  liable  to  pay  the  bill,  with  all 
the  cofts  and  damages.  The  payee  muft  apply  in  due  time  to 
Ae  drawee,  and  proceed  and  notify  regularly,  if  he  means  to  fub-^ 
jeft  the  drawer,  and  if  he  is  guilty  of  any  neg\e£t  or  delay,  by 
which  the  debt  is  lod,  he  fhall   fuflain  the  lo(s. 

Inland  bills  of  exchange,  are  drawn  by  perfons  within  the  ftate 
on  each  other.  They  are  here  known  by  the  name  of  orders^ 
and  are  become  a  very  common  and  convenient  mode  of  negotia- 
tion. They  are  dependent  on  the  fame  general  principles,  a» 
foreign  bills  :  but  as  they  differ  in  fome  refpeds,  I  fhall  treat  of 
them  partrcularly.  Orders  are  to  be  drawn  in  precifely  the 
fame  form  as  bills  of  exchange,  and  it  is  ufual  toexpre6  a  value 
received,  which  precludes  any  difpute  refpe&ing  the  coufideration  ; 
but  if  a  value  received,  be  not  cxprefled,  it  muft  be  averred  and 
proved  in  an  adion  grounded  on  the  <Mrder.  The  payee  or  bearer 
muft  in  a  a  reafbnable  and  convenient  time  apply  to  the  drawee^ 
prefent  the  order  and  requeft  him  to  accept,  and  pay  the  fame. 
If  the' drawee  refufe  to  accept,  or  if  he  accept  and  refufetopay 
immediately,  or  if  the  payee  be  willing  to  wait  a  reaibnable  time, 
and  he  does  not  make  pa)  ment,  then  the  payee  muft  give  notice 

vithin  'A  reafonable  time  to  tlie  drawer^  of  the  non-acceptance,  or 
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non-payment  of  the  order,  and  then  the  draper  becomes  liable 
Co  pay  the  (ante  to  tlie  payee.  For  iB  all  cafes  the  law  implies  a 
contra^t^  that  the  drawer  will  pay  the  order  to  the  payee  in  cafe 
of  the  refuiai  or  inability  of  the  drawee.  Bat  to  render  the  draw- 
er,  liable  to  pay  the  order  en  account  of  the  inability  of  the 
drawee  to  pay,  it  behoves  the  payee  to  apply  as  foon  as  conv«^ni- 
ent  and  reafcmable  in  tlie  courfe  of  bulinefs,  to  the  dra^ee^  to 
prefent  to  him  the  order  for  acceptance  and  payment :  for  in  cafe 
of  a  failuse,  and  bankmptcy  of  the  drawee,  after  the  drawing  of 
the  order,  the  drawer  is  not  liable  to  pay  the  order,  unlefs  the 
payee  has  ufed  due  diligence,  in  his  attempt  to  obtain  it  of  the 
drawee  ;  and  on  failure,  has  given  rcafonable  notice  to  the  drawer. 
Therefore  if  the  payee  neglcfts  unreafonably  to  prefent  the  order, 
or  delays  giving  notice  of  non-acceptance,  or  non-payment  in  a 
reafonable  time  to  the  drawer,  fo  that  it  appears,  if  the  order 
had  been  prcfented  in  due  feafon  to  the  drawee,  that  he  would 
have  paid  it,  or  if  reafonable  notice  had  been  given  to  the 
drawer,  that  he  might  have  called  upon  the  drawee  for  the 
debt,  then  the  drawer  fliall  not  be  liable  to  pay  the  order  to 
the  payee  ;  becaufe  the  debt  is  loft  by  the  negled  of  the  jpayec. 
A  mere  acceptance  of  the  order  by  the  drawee  will  not  exone- 
rate the  drawer  ;  but  if  tlie  payment  be  not  made  in  a  reafonable 
time,  and  due  notice  be  given,  tlie  drawer  is  liable,  but  if  the  payee 
receives  any  part  of  the  money  on  the  order,  or  takes  the  fecurity 
of  the  drawee  for  it,  hewlioUy  acquits  and  difcharges  tlie  drawer. 
There  is  no  need  of  a  proteft  of  the  order  by  our  law,  to  make  the 
drawer  liable.  The  refofal  to  accept,  or  negled  of  payment,  is 
fufficient  to  charge  hmi,  and  no  formal  proteli  is  ever  made.  As 
the  law  in  dftcfaargtng  the  drawer  from  any  liability  to  pay  the 
order  to  tlie  payee,  goes  on  the  principle  that  tliere  has  been 
a  failure  of  the  drawee,  and  the  drawer  muft  lofe  his  demand  on 
the  drawee  which  is  owing  to  the  negledt  of  the  payee,  it  follows 
of  courfe,  that  where  there  has  been  no  failure  of  the  drawee,  if 
die  payee  delays  prefent mcnt  of  the  order,  or  notice  of  non-ac- 
ceptance, he  fhall  not  be  foredofed  of  his  demand  upon  the  draw» 
cr  ;  becaufe  no  inconvenience  accrues  from  fuch  delay  to  the 
dmwer,  for  the  fame  demand  continues  againft  tlie  drawee,  as  well 
£  e  c  a 
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as  the  fame  ability  to  pay.  Bat  whenever  any  prr^iud'cc  can  arift 
to  the  drawer  by  reafon  of  the  delay,  he  fhuU  be  exonerated 
from  any  liafaility,  as  if  the  demand  be  on  tiw  drawee  by  book» 
and  the  payee  negled  prcfeming  the  order,  or  giving  notice 
of  the  reftifal  till  the  drawer  be  barred  by  the  ftatutc  of  limiu* 
tions,  be  cannot  be  liable.  So  that  the  drawer  can  never  be  liable 
where  there  has  been  a  drlay  on,  the  part  of  the  payee,  unleis  his 
demand,  and  the  ability  oF  the  drawee  be  fach,  that  the  drawer 
may  recover  his  debt. 

In  addition  to  thefe  particular  fecuritics,  there  are  many  other 
written  fecurities,  which  are  things  in  action,  and  depend  upon 
the  general  rules  and  principles  ot  contrails.  There  are  alfo  an 
unbounded  variety  of  verbal  contracts  exprcft  and  implied  -,  as 
veil  as  book  debts,  which  are  governable  by  the  general  princi- 
ples, which  cannot  be  here  conlidered,  but  will  be  taken  up  in 
tlie  next  book  and  treated  of  with  all  the  minutenefs  that  is  neccf- 
fary. 

I  fhall  now  proceed  to  make  fome  obfervations,  which  tire 
equally  applicable  to   all  written  contracts. 

X.  k  All  obligations  or  written  contrads  are  good  tho  they 
Want  a  date,  or  have  a  falfe  or  impoffii>le  date,  for  the  date  is 
not  the  mbftance  of  them .  The  day  of  the  delivery  of  an  obliga- 
tion Is  the  date,  whca  ilicrc  is  no  day  fet  forth  :  but  if  it  be  dated 
one  day,  and  was  delivered  another,  it  is  confidcred  as  bearirig  date 
on  the  day  of  the  delivery.  /  if  the  plain  liff  declare  on  a  bond, 
or  any  written  contract,  bearing  date  a  certain  day,  and  does 
not  fay  when  it  was  delivered,  this  is  good  ;  for  every  deed  fhall  be 
prefumed  to  be  made,  and  delivered  on  the  day  it  bears  date,  but 
when  he  has  once  declared  on  a  day,  he  is  afterwards  €  flopped  from 
faying  that  it  was  lirft  delivered  on  a  different,  becaufe  this  would  be 
•  departure.  «  The  plaintiff  may  declare  on  a  bond,  or  other 
written  contraft,  bearing  dare  a  certain  da)i^  and  aver  that  it  was 
firft  delivered  on  the  day,  when  it  in  fad  was  delivered.  Where 
the  obligee  declares  generally  on  a  bond  of  a  certain  dare, 
the  obligor  may  plead  that  it  was  ftrfl  delivered  on  a  different  ^y, 

but 
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bat  he  mud  traverfe  the  delivery  on  the  day  of  the  date.  «  If  the 
bond  was  deliveredi^efore  the  date^  on  iflue  of  non  eft  fa^um  join- 
ed thereon 7  the  jury  are  not  eftopped  to  find  the  truth^  that  it  was 
delivered  before  the  date^  and  it  is  good  from  the  delivery. 

There  are  no  particular  formalities  required  by  law,  relpefting 
the  delivery  of  written  contracts  ;  but  where  they  pafs  from  one 
to  the  other  by  mutual  confent,  and  purfuant  to  their  intentions^ 
tiiey  will  be  obligatory. 

2.  •  It  is  an  eftabliflied  principle,  that  two  or  more  perfons  may 
be  bound  jointly,  in  any  written  obligation,  or  they  may  bind 
thcmfelves  jointly  and  feverally.  In  cafe  of  a  joint  obligation,  the 
obligee  mufl  fue  all  the  obligors,  but  when  he  has  obtained  execu- 
tion, he  may  colleft  the  money  of  which  he  plcafes,  and  the  reft 
ihall  be  accountable  for  their  proportion  to  the  perfon  who  paid. 
Where  one  of  the  joint  bbligors,  die,  his  executor  or  adminiilra- 
tor  is  wholly  difcharged  of  the  debt  at  law,  and  it  fnrvivea 
againft  the  furvivors  :  but  in  equity,  if  the  furviving  obligor  be 
unabic  to  pay,  and  the  deceafed  obligor  left  a  fuificient  eftate,  then 
fuch  eftate  ihall  be  anfwerable.  Where  there  are  feveral  perfons 
who  are  bound  jointly  and  feverally  in  any  written  contraft,  the 
obligee  may  at  his  eledion,  fue  them  all  jointly,  or  any  one  of 
them,  or  he  may  at  the  fame  time,  bring  forward  {epacate  actions 
on  the  bond  or  fecurity  againft  each  of  them,  and  purfue  them  to 
judgment  and  execution,  p  But  where  there  are  more  than  two  ob- 
ligors, he  cannot  join  two  in  the  fuit,  he  muft  join  all,  or  fue  them 
all  feparately,  unlefs   it  appear  that  the  other  perfons  are  dead. 

q  If  there  are  feveral  obligocs,  it  continues  to  fuvrive  as  the 
obligors  die,  till  it  wholly  operates  againft  the  laft  obligor  living, 
and  then  on  his  death,  his  executors,  and  adminiftrators  are  only 
liable  at  law,  and  the  right  does  not  accrue  at  law  againft  the 
executors  and  adminiftrators  of  the  others,  tho  it  does  in  equity. 

r  If  there  are  feveral  obligors  bound  jointly  and  feverally,  the 

obligee  may  fue  them  all  jointly  or  feverally,  but  if  he  fues  them 

jointly,  he  cannot  .fue  them  feverally,  for  the  pendency  of  one  fuit 

'W  ill  abate  the  other.    He  may  then  collet  the  money  of  which 

he 
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he  plcafcs,  but  he  can  never  make  but  one  colleAion  of  the  money, 
which  operates  as  a  difcharge  of  the  whole  debt,  and  all  the  exe- 
cutions. /  In  cafe  of  joint  and  feveral  obligations^  if  one  of  the 
obligors  die,  adion  will  lie  againft  his  executor  or  adminiftrator, 
and  they  are  not  difcharged  atlaw^  as  in  the  cafe  of  joint  contracts. 

$  There  may  be  (everal  obligees  or  promiHees^  but  a  perfon 
cannot  be  bound  to  pay  to  two  feverally,  but  fuch  obligation  is^void.. 
where  a  bond  is  to  pay  to  twoperfons,  or  either  of  them,  the  feve- 
ral part  is  is  void,  and  the  bond  is  joint.  If  an  obligation  be  to 
three,  to  pay  money  to  one  of  them,  they  mull:  all  join  in  the  (iiit, 
for  they  are  but  as  one  obligee,  and  if  he  to  whom  the  money  is 
to  be  paid,  dies,  the  other  muft  fue,  tho  they  have  no  lutereft  in 
the  fum  contained  in  the  condition. 

«*  In  fome  cafes,  one  perfon  has  the  power  to  bind  another  by 
contrail,  as  In  all  cafes  where  a  fpecial  authority  is  given  for 
that  puq>ofe  ;  and  in  all  companies  and  copartner f hip,  for  the 
xarryingon  of  commerce,  according  to  the  cuftom  of  merchants 
and  from  the  nature  of  the  connexion,  ca^h  one  has  an  implied  pow- 
er to  contrail  for,  and  bind  the  whole,  in  the  ordinary  courfe  of 
bufine(s  :  and  a  note  given  for  a  company  debt,  by  one  joint- mer- 
chant in  Uie  name  of  himfelf  and  partner,  or  by  the  name  and  firm 
of  the  company,  is  good  againft  all. 

.5.  w  It  is  a  general  rule  of  law,  that  things  in  action  are  not 
afiignable  :  and  as  we  have  no  ftatute  on  the  fubject,  tlie  confe- 
qucnce  is,  that  written  contradls  cannot  be  afHgned  at  law,  fo  as 
to  coable  tlie  aifignee  to  bring  an  action  in  his  own  name,  for  the 
recover)' of  the  debt.  The  aflignee  however  acquires  fuclia  pro- 
perty in  the  paper  that  contains  the  contraA,  that  he  may  keep  it, 
may  receive  the  money  due  upon  it,  and  may  deftroy  it,  and  is  not 
ticcouutable  for  it  to  the  aflTignor.  But  tho  bonds,  notes,  and  other 
written  contracts,  cannot  be  alfigned  at  law,  and  tho  the  obligee  is 
ever  confidered  as  the  legal  proprietor  of  the  fecurity,  yet  inequi- 
ty, obligations  are  adignable  for  a  valuable  confideration,  and  the 
aflignee  alone  has  a  right  to  receive  the  money,  and  if  the  obligor 
after  notice  of  the  affignment,  pay  it  over  to*  the  obligee,  he  n 

compellable  in  equity,  to  pay  it  over  again  to  the  aflignee.     The 

aflignee 
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affignee  however,  mud  take  all  obligations,  fubjeA  to  the  fame 
equity,  and  under  the  fame  conditions,  that  it  was  in  the  hands 
of  the  obligee.  The  law  refpccting  aifignihents  will  be  fully  confi* 
dcred  in  the  next  book  of  our  enquires. 

8.    We  are  to  confider  how  Contracts  are  to  be  difannvtlled, 

reCcinded  or  altered. 

.) 

X  All  contrafts  before  they  are  executed  may  be  refcinded,  rec«l 
ded  from,  or  waved  by  ihe  concurrence  of  all  parties,  and  in  itmie 
cafes,  one  of  the  parties  may  refcind  the  contrad,  as  in  fales  witb 
liberty  of  refufal.  But  where  the  time  in  which  a  contract  is  fti- 
pulated  to  be  performed,  is  pad,  tlicre  is  a  perfeftion  given  it,  by 
an  adion  on  one  fide,  that  renders  it  indillbluble,  and  it  cannot  be 
annulled  ;  but  it  may  be  releafed  or  difcharged,  for  there  is  a  difte- 
rence  between  the  diilolotion  and  releafe  of  a  coutraift. 

y  A  releafe  may  either  be  exprcls  or  tacit.  An  exprels  rcleafo 
is  where  there  is  a  regular  acquittance  or  difcharge  from  the  con- 
traft.  A  tacit  releafe,  is  where  the  perfon  t!i  ho  claims  a  benefit  by 
the  contra^^t,  cancels  it,  or  deftroys  the  inftrument,  by  which  it  can 
be  proved.  A  releafe,  may  be  parol,  as  where  the  parties  -  made 
a  contrail  for  the  (ale  of  lands,  and  a  deed  was  given,  and  a  note 
for  the  payment,  but  before  the  deed  was  recorded,  they  concluded 
to  refcind  the  bargain,  the  deed  was  given  up,  but  the  perfon  not 
having  the  note  with  him,  agreed  to  and  did  difcharge  the  pro- 
misor :  on  an  a^ion  on  the  note^  this  was  adjudged  a  good  dif- 
charge. 

«  It  is  a  general  rule  of  law  founded  in  reafon,  that  iftheperfbn 
who  derives  a  benefit  from  the  fulfilment  of  a  contract,  is  the  oc- 
cafion  why  it  is  not  earned  into  execution,  fach  contradt  is  thereby 
annulled,  and  the  coiitra<^king  party  excufcd  from  any  obligation  to 
perform  it.  If  a  man  covenant  within  a  certain  term,  to  build  a 
houfe  upon  the  land  of  another,  and  the  owner  of  the  land  forci- 
bly prevent  him  from  entering  on  the  land,  or  prohibit  him  from 
doing  it,  he  is  difcharged  from  the  covenant.  So  if  a  man  be 
bound  to  appear  on  a  certain  day,  and  before  the  day,  the  obli- 
gee cad  him  into  prifon^  the  bond  is  void.  In  fuch  cafes,  the  par- 
ty 

K  I  Powell,  4X2.  y  Ibid.  416.  z  Cdrticp  vs.  Beardfl.7  S.  C  i)'j:k» 
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ty  bound  to  a  performance  will  be  in  the  fame  condition  as  if  the 
agreement  had  been  fulfilled  by  him^  for  if  he  whom  it  concerns  to 
have  my  part  of  the  covenant  fulfilled,  is  the  occafion  why  it  is  not^ 
it  is  the  fame  thing  to  me  as  if  it  were  fulfilled. 

y  A  contrad  of  a  lower  degree  is  difchargcdby  accepting  a 
contrad  of  a  higher  degree  for  the  fame  thing,  as  taking  a  bond 
&r  a  book  debt,  but  by  the  common  law,  contracts  of  equal  de- 
gree, do  not  extinguifh  or  determine  each  other.  It  is  therefore 
faid,  tha(  the  acceptance  of  one  bond  for  another^  does  not  dif- 
charge  the  firft  bond^  and  that  a  new  bond  does  not  difcharge  a 
judgment,  but  a  recovery  on  the  firft  bond  will  bar  an  aftion  on 
the  fecond. 

e  Where  the  right  and  the  obligation  meet  in  the  fame  perfon, 
the  contraft  generally  is  thereby  diflblved,  for  fmce  a  man  can- 
not be  his  own  creditor  and  debtor,  it  follows,  that  if  a  man 
becomes  reprefentativc  to  his  debtor,  his  adion  ceafes,  there  be- 
ing no  objed  on  whom  it  can  attach.  Therefore,  if  the  creditor 
makes  his  debtor  his  executor,  the  debt  as  between  them  is  exiin- 
guifhed.  ^  So  if  a  man  owe  a  debt  to  a  fingle  woman,  and  marries 
her,  the  contraft  is  dilTolved  by  act  of  law,  by  the  union  of  the 
right  and  the  obligation  in  him.  But  here  a  diftinclion  is  made 
between  contrads  that  are  to  be  performed  during  marriage,  or 
after  the  death  of  the  hufband  ;  for  if  the  adion  can  accrue  during 
marriage,  it  is  releafed  by  the  nwrriage  ;  but  if  it  cannot  rife  du- 
ring  the  marriage,  and  is  not  to  be  performed  till  the  death  of 
him  who  made  the  promife,  then  it  is  binding.  As  if  a  man  be- 
fore marriage,  promife  his  intended  wife,  to  leave  her  worth  a 
tlioufand  pound,  as  this  contradisnot  to  be  performed  during  the 
marriage,  fo  that  an  adion  can  accrue  to  the  wife  in  that  time, 
it  is  not  releafed  by  the  marriage. 

'  A  man  may  be  difcharged  from  his  contrad  by  the  ad  of 

God  ;  for  when  a  thing  is  prefcribed  to  be  done,  or  omitted,  if  by 

the  ad  of  God,  it  become  impofTible,  the  pcrfon  obliged  (hall  not 

receive  any  prejudice,  for  not  executing  what  is  ftipulated,  if  ev- 

ery  thing  be  pcrfonned  without  negled,  that  the  parties  might 

perform 
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perform  :  becaufe  k  would  be  unreafonable  that  thofe  things  which 
arc  mevitable,  which  no  induftry  can  avoid,  nor  policy  prevent, 
fhould  be  conftrued  to  the  prejudice  ofany  perfon,  in  whom  there 
is  no  negleft.  As  if  alcflee  covenant  to  leave  a  wood  in  as  good 
j>light,  as  it  was  in  at  the  time  of  the  leafe,  and  afterwards  the 
trees  are  blown  down  by  tempeft,  the  covenant  is  difcharged. 

/And  the  law  is  the  fame  when  a  thing  which  is  due  in  fpecie, 
fo  that  it  cannot  be  difcharged  by  an  equivalent,  is  deftroyed  with- 
out any  default  in  the  debtor,  or  delay  in  returning  it.  If  I  hire  a 
horfe  to  ride,  or  ufc  for  a  certain  time,  atid  within  that  time  he 
dies  of  lome  diforder,  I  am  excufed  from  redelivering  him,  for  tlie 
performance  being  impollible,  by  tlie  death  of  the  horie,  the  con- 
trad  is  difcharged. 

g  Bat  where  an  agreement  cannot  by  rcafon  of  the  aft  of  God,  be 
performed  according  to  the  words,  tlie  party  /hall  nevcilhelefs 
perform  it,  as  near  the  intent  of  the  agreement  as  he  can. 

A  The  parties  to  a  con  trad  or  agreement,  may  difcharge  it  by 
any  collateral  fatisfad ion,  on  which  they  fliall  agree.     As  a  bond 
.  for  a  hundred  pounds  in  money,  may  be  difcharged  by  any  collate- 
ral fatisfaccion. 

9tli.  We  proceed  to  unfold,  how  contrafts  may  be  fulfilled. 
It  may  generally  be  remarked,  that  a  contract  is  to  be  fulfilled,  by 
the  performance  of  the  thing  ftipulatcd  at  the  time  agreed  on.  Un- 
der tliis  head  the  law  refpeding  tendries  will  be  confidered. 

» A  tender  is  an  offer  to  pay  a  debt,  or  perform  a  duty.  Wher- 
ever the  right  to  tender  is  pcrfonal,  the  tender  rauft  be  made  by 
the  party  himfclf,  or  by  fome  perfon  authorifed  for  that  purpofe* 
Where  the  right  is  not  perfonal,  a  tender  may  be  made  by  any 
perfon,  who  is  privy  to  the  party,  who  has  the  right -of  tendry  ;  as 
the  heir  or  executor,  in  cafes  wher6  the  tender  is  not  confined  to 
the  perfon  only. 

i  A  tender  may  be  made  to  any  perfon,  who  either  as  party  or 

pri%'y,  has  a  right  to  the  thing  tendered.     Of  courle,  tender  to  an 

Vol.  I.  F  f  f  »•  .executor 
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executor,  or  adminiftrator  is  good^  becaofe  they  are  pri\7  in  repre- 
(hitation.     So  a  tender  to  the  aflignee  of  a  thing^in  adion^  !s  valid. 

/  To  make  a  tendry  valid,  it  is  necefiary  for  the  person  making 
it,  to  declare  on  wliat  account  it  is  made.  It  is  not  fufiicient  for  % 
perfon  to  fay,  that  he  is  ready  to  pay  the  debt,  or  perform  the  duty, 
but  he  mufl  make  an  a£bual  offer  to  pay  tlie  one,  and  perform  the 
other.  Money  muft  be  tendered  in  fuch  manner,  that  it  may  be 
in  the  power  of  the  perfon  to  whom  it  is  tendered,  to  receive  it, 
otherwife  the  tendry  will  be  void*  If  a  man  iay  he  is  ready  to  ten* 
der  the  money^  but  keeps  it  in  a  bag,  under  his  arm,  it  is  not  a  good, 
tendry  :  but  if  he  make  an  aftual  offer  of  the  money  in  the  bag, 
and  can  prove  that  the  fum  intended  to  be  tendered  was  in  the  bag, 
it  is  fuflicient  -,  for  it  is  ufuat  to  carry  money  in  a  bag,  and  it  is  the 
duty  of  the  perfon  who  receives  it,  to  tell  it,  and  fee  if  it  be  good* 
In  a  contract  to  transfer  ftock  by  a  certain  time,  it  is  faid  to  be  fuf- 
{Icient  to  offer  to  transfer  it,  without  an  a^ual  transference,  if  th# 
other  party  be  not  prefent  to  receive  it, 

m  All  contra^s  for  the  payment  ofmoncy,  may  be  difcliarged  by 
Spanifh  milled  dollars,  weighing  feventeen  pennyweights  and  fix- 
grains,  at  die  rate  of  fix  fhillings  each,  and  other  filver  coin  in  pro- 
portion thereto,  according  to  its  weight  and  finenefs,  and  by  gold 
coin  of  the  finenefs  of  half  Johannes,  at  the  rate  of  five  fhillings  and 
fonrpcnce  a  pennyweight,  and  fo  in  proportion  according  to  its 
weight  and  finenefs. 

■  If  a  greater  fum  of  money  be  tendered  than  is  due,  it  is  good, 
for  the  greater  contains  the  lefs  :  but  the  perfon  to  whom  it  is  ten- 
dered, muft  take  no  more  than  is  due,  and  if  he  does,  he  is  refponfi- 
ble  for  it,  o  Where  a  tender  is  to  be  made  of  any  fort  of  goods, 
nnlefs  they  are  to  be  delivered  according  to  fome  fample,  it  fhould 
be  made  in  a  middling  kind  of  goods  of  the  fort.  /  If  a  contract 
be  made  to  pay  money,  or  any  collateral  article,  at  a  certain  place, 
a  tender  can  only  be  made  at  fuch  place  ;  but  if  no  place  be  appmn- 
tcd,  the  general  rule  is,  that  the  tendry  muft  be  made  to  the  per- 
fon, at  the  place  where  he  is,  if  he  be  within  the  fame  dominion  * 
but  the  debtor  is  not  bound  to  go  into  a  foreign  country,  in  fearch 

of 
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#Ftke  creditor.  If  the  creditor  be  wlthia  the  United  State.%  I  pre- 
fiime  the  tender  in  thcfe  cafes  muft  be  made  to  him  in  perfon.  But 
if  the  goods  to  be  delivered^  are  heavy^  and  difficalt  to  tranfport, 
the  debtor^  if  bo  place  be  appointed  for  their  delivery,  rauft  apply 
to  the  creditor,  aad  enquire  of  him  at  what  place  he  will  receive 
them,  and  then  a  tendry  at  fuch  place  is  good. 

f  In  re£pe€t  of  the  time  of  tendring,  it  may  be  oblored,  that 
when  the  contract  is  to  pay  money,  deliver  gOods,  or  perform  any 
ad,  at  a  certain  day,  the  tender  muft  be  on  fuch  day.  So  if  money 
be  to  be  paid,  or  goods  delivered  on  or  before  a  pertain  day,  a  ten. 
der  cannot  be  made  before  the  lail  day  limited  for  the  payment* 
or  delivery. 

r  Where  money  is  to  be  paid,  or  goods  delivered  at  a  certaia 
place,  on  or  before  a  certain  day,  the  tender  mud  be  made  at  the 
ottermod  convenient  time  on  that  day  ^  for  as  the  debtor  has  till 
that  time  to  make  the  tender,  it  would  be  uareafonable  to  require 
the  attendance  of  the  creditor,  before  that  time ;  but  the  tender 
ought  to  be  made  time  enough  before  the  fetting  of  the  fun,  €o  ex- 
amine and  tell  the  money,  or  take  account  of  the  goods.  /  If  both 
parties  meet  at  the  place  at  any  other  time,  on  thelall  day,  belides 
the  uttermoft  convenient  time,  or  upon  any  other  day  within  tho 
time  limited,  for  the  payment,  or  delivery,  and  4  tender  b« 
made,  it  is  good. 

$  But  where  payment  cannot  be  made  at  the  uttermoft  conveni- 
ent time  of  the  day  before  the  fun  fcts,  by  rcafon  of  fome  circum- 
ilance  not  in  the  power  of  the  parties,  then  a  tender  at  the  uiter- 
moft  convenient  time,  in  which  it  can  be  made,  is  good.  As  in  cale 
of  a  contract  to  transfer  ftock,  an  offer  at  the  uttermoft  conveni- 
ont  time,  before  the  nfual  hour  of  fkutting  the  books,  is  valid. 

•  If  money  is  to  be  paid,  or  goods  delivered,  at  a  certain  place, 
tho  no  time  be  fixed,  yet  notice  to  the  party,  that  payment  will  be 
miide  at  a  certain  day,  a  tender  at  the  uttermoft  convenient  time  of 
that  day  is  good.  Where  a  perfon  has  a  rigiit  to  pay  money  at  a 
-certain  place,  when  he  pleafes,  he  muft  give  notice  to  the  creditor 
of  the  day,  he  will  pay  the  money,  and  then  a  tender  at  the  uuer- 
moft  convenient  time  of  the  day,  is  good.     If  no  time  of  paying  mo- 

F  f  f  2  ney 
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ney,  or  delivering  goods,  at  a  certain  place,  be  fixed,  yet  if  the  par- 
ties meet  at  any  lime  at  the  place,  a  tender  is  good. 

If  no  time  be  fixed  for  the  payment  of  ino|iey,  or  if  it  be  made 
payabk  on  demand,  the^debt  isinftantly  due,  and  the  creditorneed 
Ji)ake  no  (demand.  If  the  contrad  be  for  the  payment  of  fome  col- 
lateral article,  and  no  time  be  fixed,  or  it  be  payable  on  demand,  it  is 
jieceflary  that  the  creditor  fliould  make  a  fj>ecial  demand  of  the 
debtor,  for  the  article  to  be  delivered,  before  he  is  bound  to  deli- 
ver,  and  if  he  fail  to  do  it  in  a  reafonable  time,  then  the  contrail  is 
"violated,  and  the  creditor  is  not  obliged  to  receive  the  collateral 
article,  but  may  demand  the  money.     • 

w  Where  the  contraftisto  pay  articles  to  a  certain  amount  of 
«  a  general  defcripiion,  as  articles  of  (hop  work,  it  is  neceflkry  in 
a  plea  of  teudry,  to  point  out,  and  of  courfe  in  the  teiidry  to  fct 
cut  the  particular  articles  "whereby  they  can  be  known  and  diftin- 
guiflicd  from  others  :  for  if  the  tendry  be  good  it  is  a  bar  to  an 
adion  on  the  contraft,  and  the  articles  \ellin  the  perfon  to  whom 
tendered,  and  they  ought  to  be  ideutiiied,  that  he  may  know  wiiat 
article  belongs  to  him. 

9c  As  to  the  efFeft  and  confcquence  of  tenders,  it  may  be  laid 
down  as  generally  the  cafe,  that  where  contrailits  are  made  for  the 
delivery  of  goods,  or  the  perfomance  of  fome  duty,  a  tender  by 
one  party  and  a  refufal  to  accept  by  the  other,  difcbarges  the  con- 
trad.  •  As  for  inftance,  if  I  promife  to  deliver,  a  perfon  fo  many 
liorfcs,  on  fuch  a  day,  at  a  certain  price,  and  I  tender  them  accord- 
ly,  my  promife  is  fulfilled,  and  the  property  of  the  horfes  veil  in 
the  perfon  to  whom  they  are  tendered,  and  they  arc  at  his  rifque. 
In  cafes  of  contracts  for  the  payment  of  money,  a  tender  and 
and  refufal  difcharge  the  debt,  where  the  cafe  is  fo  circumftanced 
that  there  is  no  remedy  left  to  enforce  the  payment  ;  but  the  ge- 
neral rule  is,  that  upon  a  contrad  for  the  payment  of  money, 
a  tender  at  the  time,  and  refufal,  does  not  abfoluteiy  difcharge 
the  debt :  but  the  debtor  is  bound  to  keep  the  money,  and  if  the 
contrail  carries  intereft,  that  will  flop.  If  the  creditor  bring  an 
action  on  the  contract,  the  tendry  may  be  pleaded  in  bar  of  the 
action.     But  tho  the  right  of  recovery  on  fuch  contract,  may  be 

fufpended 
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fiifpcnded,  by  force  of  a  tender,  yet  a.fabfequent  demand  of  die 
money,  and  refulal  to  pay  it,   revives  the  original  contract  yitl^ 
the  intcrcft,  and  then  an  adllon  will  he  to  recover  it.     A  tender 
therefore  never  vefts  the  property  of  the  money  tendered  in  the 
creditor,  but  the  fame  remains  in  the  per(bn  who  tendered,  and  hc( 
is  therefore  bound  to  keep  it,  and  whenever  a  demand  is  made,  ta 
pay  it.     If  he  he  fued  on  fuch  contrad,  after  the  tender,  he  mud- 
plead  in  bar  of  the  adion>  not  only  the  tender^  but  he  muft  aver 
that  he  has  been  always  ready  to  pay  the  money,  that  he  (lUiia; 
ready  to  pay  it,  andmuft  offer,  and  produce  it  in  court,  for  the- 
purpofe  of  keeping  hts  tendry  good,   and  avoiding  a  recovery  on! 
the  contrad.     But  where  a  debt  is  wholly  difclKirged  by  a  tender- 
and  refufal,  it  is  neceffary  to  plead  the  tender  only. 

y  It  is  a  fettled  principle  of  law,  that  where  a  man  would  uponr 
doing  a  previous  a<^,  have  acquired  a  riglit  to  a  debt  or  duty,  this 
jsas  compleatly  acquired,  if  he  make  a  tendry  of  doing  die  previous, 
aft,  and  the  other  party  rcfufe  to  fiiffer  it  to  be  done,  as  if  it  had, 
been  adually  done.     Thus  if  a  man  ihould  agree  with  another^ 
upon  the  payment  of  one  hundred  pounds  to  give  him  a  les^fe  of. 
certain  lands.     If  the  money  be  tendered^and  a  refufal  to  accept  .- 
it  and  give  the  leafe,  Ai  aftion  will  as  well  lie  upon  this  agreement, , 
as  if  the  money  had  been  a&ually  paid  and  re<;eived,  and  thep  the. 
leafe  denied.     And  it  is  to  be  obferved,  that  every  confequence 
which  would  have  followed  from  a  tender  and  refufal,  will  follow 
from  being  ready  to  tender,  in  cafe  the  perfon  whoffc  duty  it  was  to 
be  prefcnt  at  the  place,  where  the  tender  was  intended  to  have  . 
been  made,  negleded  to  be  prcfent. 

In  all  contrads  for  the  delivery  of  goods,  if  payment  or  tendry  . 
be  not  made  at  the  time,  the  contrad  is  broken,  and  no  fubfequent 
tendry  of  the  article  protniflcd  can  be  made,  but  the  creditor  has 
a  riglit  to  demand  tlie  money.  The  debtor  cannot  fiilfil  hiscon- 
trafi:  but  he  may  tender  money  to  the  amount  of  the' value  of  tlie 
goods,  by  way  of  amends  :  which  is  a  principle  of  law,  introduced 
by  our  courts. 

»  Where  the  obligation  is  for  a  fum  of  money  to  be  paid  in  a  col- 
lateral 
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bteral  article,  tbe  debtor  may  tender  tht  mooej  io  difcharge  dt 
tt,  and  it  will  be  good. 

B7  tbe  common  law,  in  all  contrafta  for  money  only,  if  the  mo - 
»ey  be  not  tendered  on  tbe  day  limited  for  the  payment,  no  fiibfe- 
^oeot  tendry  can  be  made  :  but  the  creditor,  if  he  pleafes  maf 
pat  the  party  to  the  expenie  of  a  fuit,  tho  be  offers  to  pay  the 
money  ;  and  to  pay  the  fame  firni,  which  the  creditor  is  entitled 
to  recover  by  the  judgment  of  a  court  of  law.  It  muft  be  very 
apparent  to  the  eye  of  reafon,  that  it  is  a  great  hardfhlp  and 
highly  unjuft,  that  when  the  parties  know  the  fum,  that  is  to  be 
•paid,  that  the  debtor  cannot  compel  the  creditor  to  receive  it  s 
but  muft  be  put  to  the  expenfe  of  a  fuit.  Our  courts  have  never 
adopted  this  rigid  principle  of  the  common  law  ;  but  guided  by 
the  plain  di&ates  of  reafon  and  julkice^  we  have  introduced  the 
pradice  ofpermiting  a  tender  to  be  made,  notwithftanding  the 
day  of  payment  is  elapfed,  of  the  fame  fum  of  money  which  the 
'creditor  would  be  entitled  to  recover  by  action,  and  fuch  tender 
has  all  the  legal  efFed  of  a  tendry  at  tlic  day.  This  fum  is  the 
principal  and  the  intercft,  and  if  a  fuit  has  been  commenced,  then 
the  legal  coft  till  the  time  of  the  tender.  Tliis  is  a  principle  of 
common  law  eftabliihed  by  our  courts^  and  is  a  great  improveinent 
upon  tbecommon  law  of  England. 

10,    We  confider  how  Cont rafts  may  be  difcharged. 

We  have  already  remaked,  that  contracts  may  be  difcharged 
|>y  an  exprefs  or  tacit  acquittance.  In  addition  to  tliis,  it  may 
be  obferved,  that  contracts  may  be  difcharged  by  paying  the  thing 
dne^  and  an  acceptance  by  the  creditor.  It  is  a  doctrine  of  the 
the  common  law,  that  no  contract  can  be  deftroyed  or  difcharged 
but  by  evidence  of  as  high  a  nature,  as  the  contradt  itielf.  Accord 
and  (atisfadion  is  no  difcharge  of  a  covenant,  and  payment  is  no 
plea  to  a  bond,  becaufe  being  deeds,  no  plea  of  an  aft  of  the  obli- 
gor is  admitted,  and  the  releafc  muft  be  under  hand  and  feal.  But 
in  this  ftate  we  have  never  adopted  this  difttnftion,  which  is  fo 
repugnant  to  common  fenfe.  A  parol  releafe  would  not  by  our  law 
be  a  bar^  but  a  written  releafe^  tlio  imfealed^  will  difcharge  any 

contra^ 


PERSONAL  Bt  COMTRACT.  4p7 

Qontraft  of  ever  fo  high  a  nature.  Accord  and  fatisfadion^  and 
fttJl  payment^  are  eiFedtual  pleas,  fupported  even  by  parol  teftbno- 
xiy^  to  bar  adions  brought  on  covenants,  bonds  and  contradU,  of 
every  defcription.  So  that  we  may  fey  with  truth,  that  all  coir 
trads  may  be  difcharged  by  payment  and  fatisfadlion. 

1 1 ,  We  fliall  clofe  this  long  chapter,  by  confidering  how  Cojf^ 
trads  may  be  avoided. 

A  man  may  avoid  his  contrads,  by  a  variety  of  ways  already 
•ntmierated,  bift  under  this  liead  we  ihall  treat  of  dureft,  and 
•fury. 

To  conRitute  a  contrail,  it  is  eilential  that  th*  perfon  con- 
tracting, give  his  voluntary  aflent,  and  if  ^e  be  compelled  to 
isake  the  contra^  by  force  and  violence,  the  law  calls  it  durels^ 
and  fuch  contrad  is  not  binding.  There  are  two  kinds  of  dorefi  ^ 
^y  imprifomnent,  and  by  threats. 

«  Dorcfs  of  imprifonment,  is  where  a  perfon  rs  illegally  im- 
prifoncd,  by  confinement  in  a  common  goal,  or  by  the  reftraint 
of  his  lawful  liberty  elfewhere :  when  a  peribn  under  fiKh  re- 
firaint,  enters  into  a  bond  or  other  fecurity,  to  the  perfon  who 
unlawfully  rcftrains  him,  for  the  purpoie  of  gaining  his  lawful 
liberty,  he  may  avoid  fnch  bond,  or  fecurity  for  durefs  of  im« 
prifonment.  Bot  where  a  perfon  is  lawfully  imprifoned  and  enters 
into  a  contraft  to  obtain  a  difcharge  from  imprifonment,  this  is 
not  durcls,  and  the  coniraft  is  binding,  k  Durcfe  by  threats,  is 
either  for  fear  of  lofs  of  life,  of  limb,  of  mayhem,  or  imprifonment, 
and  this  muft  be  a  well  grounded  fear,  which  might  operate  upon 
^man  ofconftancy  and  firmncfs.  But  a  fear  of  battery,  tho  nev- 
er fo  well  grounded,  is  not  durefs,  nor  the  fear  of  having  one's 
houfe  burned,  or  his  goods  taken  away  or  deftroycd  :  becaufc  in 
fuch  cafes,  ihould  the  threat  be  performed,  a  man  may  have  latif- 
fadion,  by  his  adion  to  recover  damages,  but  no  compenfation 
can  be  made  for  the  lols  of  life  or  limb. 

(  Durefs  to  avoid  tlie  contraft,  muft  be  done  to  the  party  him- 
fclf.      If  two  enter  into  an  obligation,  for  durelsto  one,  the  con- 
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tt^dt  may  be  avoided  by  him,  on  whom  the  dureft  was  praftifed, 
but  IS  binding  on  tlie  other.  Durefs  by  a  ftranger,  by  the  pro- 
carementofcheparty,thatis  to  have  the  benefit,  is  a  good  ground 
tor  avoid  the  contrail,  but  durefs  by  a  ftranger,  withoutjhe  pri- 
vity of  the  obligee,  is  no  caufc  to  avoid.  A  fon  may  avoid  his 
c^Qtradfor  durefs,  to  his  father,  and  the  father  for  durefs  to  his 
fon,  and  the  hufband  for  durefs  to  his  wife,  but  the  fervant  can- 
not avoid  his  contra<St  for  durefs  to  his  mailer,  nor  the  mailer  for 
durt'fs  to  his  fervant. 

Ufury  is  the  taking  of  more  than  iix  per  cent,  for  a  year,  upon 
the  loan  and  forbearance  of  the  payment  of  money,  or  any  collat- 
eral article. 

'  d  It  is  enacted  by  ilatute,  that  no  per  fon  or  perfons  what  foe  vcr, 
upon  any  contr:u1  made,  iliall  take  directly  or  indircclly,  for  loan 
of  any  monies,  wares,  merchandize,  or  other  commodities  whatfo- 
ev«r,  above  the  value  of  iix  pounds  for  the  forbearance  of  one  hun- 
dred for  a  year,  and  fo  after  that  rate  for  a  greater  or  lefler  fuin, 
or  for  a  longer  or  (horter  time  :  and  that  all  bonds,  contracts^ 
mortgages  and  ailiirances  whatfocvcr,  made  for  tlie  payment  of 
any  principal,  or  money  lent,  or  covenanted  to  be  lent  upon,  or 
for  ufury,  whereupon  and  whereby,  there  fliall  be  referved  or 
taken,  above  the  rate  of  iix  pounds  in  the  hundred,  as  aforefaid^ 
fhall  be  utterly  void. 

All  contrails  which  exprefsly  carry  more  than  lawful  intereft,' 
or,  which  include  as  principal,  a  greater  fum  than  was  due,  or 
loaned,  for  the  purpofe  of  ftcuring  unlawful  intereft,  arc  within 
th^  ftatutc.  As  for  for  inftance,  fuppofe  I  borrow  ofa*perfon, 
one  hundred  pounds,  and  give  him  a  note  for  a  hundred  and  ten 
pounds  with  lawful  intereft,  intending  by  the  ten  pounds  to  fccure 
the  ufury,  the  contract  h  void.  So  if  I  am  indebted  to  a  perfon, 
and  he  calls  nn  n:e  to  renew  my  fecurity,  and  I  fecure  therein 
unlawful  iiiicrcfl,  that  l.ad  prcvjoufly  arifen,  the  new  contract  is 
nfurious.  So  it  is,  if  I  have  paid  unlawful  intcrefl  from  time  to 
lime,  and  llial  is  not  deducted  at  the  lime  of  giving  the  new  fecu- 
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rity,  it  is  void  ;  becaufe  it  contaiDS  a  greater  fam  than  is  due^ 
which  is  owing  to  the  ufarious  agreement.  Where  a  ufarious  agree-  . 
ment  is  made,  and  various  fecurities  are  executed  for  the  purpofe 
of  carrying  it  into  effed,  all  fuch  fecurities  are  void,  whether  ufuri- 
ous  or  not,  becaufe  the  general  ufurious  intent,  contaminates,  cor- 
rupts and  deftroys  every  thing  that  is  part  add  parcel  of  the  agree- 
ment. Thus  if  I  borrow  of  a  man  a'thoufand  pounds,  and  give  him 
my  note  for  the  fame,  payable  with  lawful  Intereft,  and  then  give 
him  another  note,  for  an  hundred  pounds,  for  the  loan,  and  forbear- 
ance of  the  other  note,  over,  and  above  the  lawful  intereft :  or  if 
another  perfon  give  hinya  note  for  the  fame  purpofe,  here  all  the 
fecurities  arc  void.  But  if  my  friend  become  furety'for  me,  in  the 
ufiirious  contract,  and  I  give  him  a  bond  of  indemnity,  and  he  is 
called  upon,  and  pays  fuch  ufurious  contradb,  I  cannot  thereby 
avoid  my  bond  given  for  the  indemnity  of  the  furety. 

«  If  a  contradt  be  made  for  lawful  intereft,  and  then  a  fubfe- 
quent  contradbe  made  for  a  greater  fum  than  legal  intereft  upon 
the  firft,  fuch  fbbfequent  contrad  is  void,  but  it  does  not  invalidate 
tlie  firft.  /  It  is  a  general  role,  that  if  the  principal  and  intereft> 
be  in  hazard  upon  a  contingency,  it  is  no  ufury,  tho  the  intereft 
dcr  exceed  the  rate  allowed  by  law.  So  if  there  be  a  hazard, 
that  the  leader  may  receive  a  lels  fum  than  his  principal,  g  BuC 
if  the  cafualty  goes  to  the  intereft  only  and  not  to  the  principal, 
it  is  uliiry,  becaufe  be  is  certain  to  have  his  principal  again.  B\ic 
it  muft  appear  upon  the  face,  or  from  the  nature  of  fuch  contradf, 
that  there  is  a  hazard  in  refped  of  the  principal  and  intereft, 
which  was  contemplated  by  the  parties  at  the  time  of  making  tlie 
contraA,  and  which  was  the  foundation  of  the  agreement,  for  the 
extraordinary  premium  ;  ^  for  if  it  be  only  a  colourable  contin- 
gency,  manifeftly  to  elude  the  ftatute,  or  if  it  appear  that  the  par- 
ties did  not  confidert  the  cafualty  as  the  ground  of  allowance,  for 
more  than  fix  per  cent,  intereft,  then  fuch  contraft  is  within  the 
ftatute.  This  principle  may  be  illuftrated  by  the  cafe  of  Ham- 
lin vs.  Fitch.  •  This  was  an  obligation  given  by  the  defendant 
and  one  Campbell  for  the  payment  of  16839  dollars  in  final  fettle* 
ment  ccitificates,  within  fix  months  from  the  date  with  lawful 
btereft — and  the  vcrdid  of  the  jury  was,  that  at  the  time  of 
Vol.  I.  ^  g  g  giving 
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giving  the  obligation,  it  was  comiptl  j  agreed  between  the  plain* 
tiflF,  faid  Campbell,  and  the  defendant,  to  give  the  pltintifF  one 
thoufand  dollars  in  lawful  money,  for  faid  loan,  for  the  term  of . 
fix-  months,  more  than  the  lawful  Sntereft  ;  and  in  purfuance  of 
fuch  agreement,  faid  CampbeU  gave  the  plaintiff  an  obligation  for 
that  fum,  which  was  part  and  parcel  of  the  iame  contraft.  Upon 
this  verdidt,  the  court  npoit  a  motion  in  arreft,  determined  that 
the  contract  was  not  ufurious,  becaufe  the  final  fettlcmcnt  certifi- 
cates were  In  a  {late  of  rapid  depreciation,  and  tliere  was  a  hazard 
that  the  plaintiff  would  receive  a  lefs  fum  in  value,  than  the  arti- 
cles loaned,  becaufe  he  was  bound  at  the  end  of  fix  months,  to  re-, 
ccive  the  (ame  kind  of  fecuritics,  let  them  be  depreciated  ever  fo 
much,  or  the  value  thereof  in  money,  if  he  had  recourfe  to  an 
adcion  to  compel  a  payment. 

*  A  writ  of  error  was  brought  to  the  fapreme  court  of  errors, 
and  the  judgment  reverfed.  As  their  rcafons  contain  fonie  impor- 
tant principles^  refpedling  ufury,  I  (ball  here  infert  them  at  large. 

The  point  of  a  loan,  and  cormpt  agreement,  between  the  par- 
ties,  and  Campbell,  was  diredlly  put  in  ifliie,  by  the  mod  corre^ 
and  approved  forms  of  pleading,  and  by  them  fbond  for  tlie  plaan- 
tiif  in  error,  in  the  very  terms  of  the  ifliie  joined.  The  arreft  of  judg« 
ment  goes  upon  the  the  ground,  that  no  corrupt  agreement  could 
exift  in  a  cafe  of  this  nature,  where  the  thing  loaned,  was  in  a  de- 
preciating condition,  and  of  a  perifliable  nature,  and  when  the 
depreciation  was  at  the  rifque  of  the  lender. 

I.  The  jury  were  the  proper  judges,  not  only  of  the  fa£t  but  of 
the  law  that  was  neccflarily  involved  in  the  iflue  ;  not  only  that 
there  was  in  fa£t  rcfcrvcd  by  the  agreement  for  loan  and  forbear- 
ance, nwre  than  at  the  rate  of  fix  per  cent,  per  annum,  but  alfo  of 
the  legal  deduction,  that  it  was  referred  by  corrupt  agreement. 
If  the  circumftances  of  the  thing  loaned  were  fuch,  that  no  corrupt  . 
agreement  could  arile  out  of  the  tranfadion,  the  jury  ihould  have 
found  for  the  defendant  in  error,  whatever  fums  were  fecured  by 
the  notes,  but  as  they  have  found  a  corrupt  agreement,  it  is  too 
late  for  the  court  to  fay,  that  there  is  no  fuch  corrupt  agreement^ 
ilie  point  being  determined  by  the  proper  judges. 

2..  Tht 
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2.  The  (3L6t,  tliat  the  thing  loaned  was  in  a  depreciating  con- 
dition^ and  of  a  perifhable  nature,  does  not  appear  from  the  plead- 
jxigi,  and  the  court  could  not  determine  the  fad'by  enquiry  in  pais, 
pr  by  any  matter  dehors,  the  record  upon  the  motion  in  arreft. 
This  fa^  therefore,  which  was  the  fole  ground  of  arreiling  the 
judgment,  the  court  afliinied  without  proof. 

3.  Had  there  been  evidence  of  the  fa£t,  it  would  not  have  jufti- 
ficd  the  court  in  arrefting  judgment,  or  in  giving  judgment  for  tlie 
defendant  in  error  on  the  <lemurrer,  for  there  is  no  article  whate- 
ver, that  can  be  loaned  but  what  may  and  frequently  does  change 
its  relative  value,  not  excepting  gold  and  fdver  coin,  and  if  it  be 
lawful  for  the  lender,  to  referve  more  than  fix  pet*  cent,  per  an- 
num, to  fecure  him  from  a  peffible  lofs,  arifing  from  a  depreciation 
in  one  thing,  he  may  in  all  :  but  this  would  deftroy  the  datute 
againft  ufury,  and  render  it  of  none  cScdi. 

4.  Whether  at  the  time  of  the  contrad,  in  the  prefent  cafe, 
Ae  article  loaned,  would  appreciate,  or  depreciate,  was  perfectly 
uncertain,  and  a  contrad  which  in  its  creation  was  ufurious^ 
could  never  be  laved  by  any  fubfequent  contingent  lofs,  in  the 
value  of  the  principal  loaned* 

5.  Thiscontraft,  wasjiiot  a  bargain  of  hazard,  as  in  the  cafe 
of  money  lent  on  bottomry  bonds,  where  the  lender,  by  the  adl 
of  lending,  is  expofed  to  the  lofs  of  his  whole  principal  :  for  in 
this  cafe,  the  fecuritles  loaned,  were  equally  liable  to  lo(s  by  de- 
preciation,  in  whofever  hands  they  were,  and  Jthe  leuding  did  ia 
no  meafure  encreafe  the  rifque. 

A  very  common  prafticc  has  taken  place  as  a  cover  to  ufurious 
contracts,  <o  loan  a  perfon  money,  and  then  make  him  purchafe 
articles  at  a  price,  above  their  value,  fuflicient  to  lecure  the  unlaw* 
fill  intcreft,  stnA  put  the  whole  debt  into  the  fame  fecurity.  The 
^liiticulty  of  afcertaining  the  precife  value  of  goods,  and  of  proving 
tlie  ufurioivs  intent,  has  hitherto  rendered  this  mode  an  effectual 
fafcgiiard  for  ufury  ;  but  there  can  be  no  doubt,  if  proof  can 
be  adduced,  tliat  under  thefe  circumftances,  a  higher  price  is  given 
fur ^oods,  than  their  actual  value,  for  tlie  purpofc  of  concealing 
G  4  g   2  the 
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tbe  ufurious  intent  of  the  contrail,  that  fiich  deceitful  pra^Uces 
will  be  deemed  an  indired  mode  of  taking  unlawful  intereft, 
and  fuch  iecorities  may  be  declared  void.  / 

m  Where  a  note  contains  unlawful  intereft,  and  being  pat  in  fuit^ 
judgment  is  rendered  upon  it,  on  a  hearing  in  damages^  and  a 
new  note  given  for  the  judgment,  the  debtor  cannot  in  an  adioti 
on  the  new  note,  refort  back,  and  uke  advantage  of  any  unlaw- 
ful intereft  included  in  the  firft  note. 

m  Where  an  obligation  is  given  for  the  price  of  goods  on  abfo- 
lute  fale,  tho  ever  fo  dear,  it  cannot  be  deemed  u(ury.  So  where 
public  fecurities  were  fold  to  a  perfon  for  a  certain  (bm,  for  which 
a  note  was  taken,  and  an  agreement  made,  that  the  debtor  might 
return  the  fpeciHc  notes,  within  a  certain  term,  or  the  note  (hould 
be  paid  in  (pecie  only,  here  tho  the  public  (ecurities  were  of  lefii 
value  than  the  fura  fecured  by  the  note  at  the  time  of  the  fale,  yet 
as  the  contrad  was  for  a  (ale,  optional  however  with  tbe  purchas- 
er to  return  them  or  pay  the  note  within  a  certain  time^  it  cooM 
not  be  ufury. 

•  The  law  makes  void  all  obligations,  for  more  than  lawful  in- 
tereft,  and  the  party  may  not  refort  to  an  original  juft  debt;  which 
was  fbcured  by  a  ofiiriotis  obligation,  as  the  ground  of  another 
adlon,  after  fuch  obligation  has  been  declared  void  by  a  court  of 
law  :  for  the  lofs  of  fuch  debt  is  a  penalty  on  the  ufurer,  and  if 
he  might  recover  it  by  a  different  form  of  adton^  the  fiatutc 
would  be  defeated. 

A  Where  a  perfon  takes  a  note  for  a  fum  juftly  due,  and  at  the 
fame  time,  as  parcel  of  the  contrad:,  the  parties  make  a  parol 
contrad  for  the  payment  of  a  certain  fum  over  and  above  the  law- 
ful intereft  for  forbearance  of  the  note,  it  has  been  determined  that 
fuch  note  is  void,  tho  no  recovery  could  have  been  had  on  th« 
parol  contrad. 

The  ftatute  refpeding  ufury,  further  enads,  9  that  in  anyadl- 

on  brought  on  any  bond,  bill,   mortgage,  or  other  inftrumcnt 

whatlbever,  it  fhall  be  lawful  for  the  defendant,  to  inform  the  court 

by 
/  Dong.  708,  Cro.  Elix-  104.    m  Voorfc  ▼i*Gibfon,  S.  C.  1791.     n  Wadf- 
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by  filing  his  bill  with  the  clcrk^  on  the  fecoad  izj  of  the  caart, 
that  (udi  contract  is  ufurious  aad  opprcffive,  and  for  no  jafl  or 
reafonable  confideration^  and  fucb  court  may  proceed  in  fearchlng 
the  truth  of  fuch  complaint,  as  a  court  of  chancery ,  by  examining 
the  parties  on  oath,  or  in  any  other  way  proper  to  a  court  of  e* 
quity,  and  if  the  plainti£F  refufe  to  be  examined  on  oath,  be  ihaU 
become  nonfait,  and  if  on  trial,  the  com't  iind  the  contra^  to  be 
dfurious,  they  may  adjuft  the  fame  in  equity,  and  give  judgment 
that  the  plaintiff  recover  no  more  than  the  juft  value  of  the  good« 
(old,  or  than  the  principal  fum  which  the  defendant  received  of  the 
plaintiff,  without  intereft,  or  any  advance  tfaereup«n. 

In  conftrui^ion  of  this  (latute,  it  has  been  determined  that  the 
defendant  cannot  be  examined  upon  oath — but  he  may  call  oil 
the  plaintiff  to  teftify,  and  then  adduce  any  other  proper  proof.— 
But  the  plaintiff  may  appeal  to  the  confcleskce  of  the  defendant' 
and  call  upon  him  to  teftify. 


Chapter    Twentt-Sixth. 

OF  TITLE  BY  GIFT,    SUCCESSION,    COPY-RIGHT,  AND 
FORFEITURE. 

T.  V^F  title  by  gift,  r  The  transference  of  perlonal  eftatc  by 
gift,  is  gratuitous — which  difiinguiihes  it  from  contrads,  for  gifts 
are  without  and  contracts  upon  conGderation.  Every  perfon  has 
an  abfbiute  power  of  difpofmg  of  his  perfonal  eftate.  Of  courfe, 
a  voluntary  gratuitous  conveyance,  without  confideration,  is  c»» 
qually  valid  and  effedaal,  as  a  conveyance  on  fufficient  confider- 
ation, unlefs  it  be  where  ftrangers,  or-creditors  are  affeded.  It 
has  therefore  become  a  fettled  maxim,  that  tho  a  conveyance  by 
gift,  fhall  be  conclufive  upon  the  giver,  yet  it  (hall  not  operate 
to  defeat  bona  fide  creditors  of  their  juft  debts  :  for  if  a  man 
fliould  make  a  gift  of  his  eftatc,  either  real  or  perfonal,  and 
fliQuld  not  have  enough  left  to  difcliarge  his  debts,  the  creditors 
may  take  the  eftate  which  he  has  given  away,  in  payment  of 
their  demands.  For  it  is  a  maxim  of  law,  as  well  as  a  principle 
of  morality,  that  a  man  muft  be  juft,  before  he  is  generous. 

A 
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A  gift  moft  be  accompanied  with  the  immecriate  delivery  of 
poEhQjon,  fo  that  the  transference  may  inftantly  tckc  effed,  and 
the  gift  become  executed,   by  vefting  the  property  of  the  thing 
given,  in  the  donee.     This  may   be  verbally  before  ^witnefles^  or 
in  writing,  there  being  no  particular  mode  adopted  by  law,  as 
the  reqnifite   of  fuch  a  mode  of  conveyance  ;  it  being  fufficient  f 
fliew  that  the  donor  meant  to  transfer  and  deliver  the   property 
to  the  donee.    "When  a  perfon  has  thus  executed  a  gift,  it  is 
not  in  his  power   to  rctradt  it  :  but  a  mere  promifc  to  give  with- 
out delivering  the  pofleHion,  would  not  be  binding  ;  for  a  maa 
cannot  be  compelled  to  fiilHi  a  promi(c  made  upon  no  confidera- 
tion.    A  man  however,  will  not  be  bound  by  a  gift,  where  he 
was  drawn  in,  circumvented,  or  iuipofed  upon  by  falfe  pretences, 
cbriety  or  furprifc. 

/  A  gift  of  eftatc,  is  fometimes  made  in  the  contemplation  of 
death,  and  is  called  donatio  caufa  luorils,  and  is  a  death-bed  dif. 
pbfition  of  property.  As  where  a  perfon  in  his  lafl:  fitknefs,  ap- 
prehends his  death  to  be  near,  delivers,  or  caufes  to  be  deliver- 
ed to  another,  the  poflefiion  of  any  perfonal  goods,  (under  which 
has  been  included  bonds,  and  bills,  drawn  on  his  banker,)  to 
keep  in  cafe  of  his  deceafe.  This  gift,  if  the  donor  dies  is  ab{b- 
lute,  excepting  againft  creditors,  and  is  accompanied  with  this 
implied  truft,  that  if  the  donor  lives,  it  fliall  revert  to  himfelf, 
being  only  given  in  expeftation  of  death. 

2.  Of  title  by  fucceflion.  t  Jhis  is  only  applicable  to  cor- 
porations, capable  of  acquiring  property,  and  the  fucceeding  mem- 
bers acquire  a  qualified  property,  in  all  the  goods  of  the  corpo- 
ration. This  title  to  property,  cannot  ftriftly  be  predicated  of 
aggregate  corporations.  For  the  corporation  in  legal  confider- 
mlion,has  perpetual  exillcnce,  and  is  not  varied  by  the  change  of 
members.  It  has  a  certain  name  by  which  it  is  known  and  dif- 
tinguifhcd,  and  by  which  it  is  capable  of  acquiring  property.  This 
property  therefore,  muft  be  confidercd,  as  vefted  in  the  corpora- 
tion, which  15  a  mere  ideal  entity,  exifting  only  in  contemplation 
of  law.  As  a  corporation  has  perpetual  duration,  there  can  be 
BO  acquifition  of  property  by  fucceflion,  for  where  a  member  is 

admitted 
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admittecl  into  the  corporation,  be  becomes  one  of  the  cooftltuent 
parts^  and  thus  acquires  a  title  to  the  goods  of  the  corporation, 
and  not  by  fuccefllou  to  any  other  perfon. 

But  in  cafe  of  a  folc  corporation,  and  the  treafurers  of  the 
ftate^  counties  or  towns,  Hiay  be  confidercd  as  bearing  (brae  rc- 
(emblance  to  thcin,  there  may  be  a  fucceflion.  Therefore  if  a  bond 
be  given  to  the  trcafurer  of  the  Ilate^  and  his  fucceflbrs  in  that 
office,  then  on  his  demife,  or  removal  from  office,  his  fucceHbr  may 
in  Lis  own  name,  bring  a  fujt  on  fiich  bond, 

5.  Of  the  title  by  copy  right,  u  It  has  been  adjudged  by  the 
courts  in  England,  that  an  author  by  the  common  law,  has  not 
the  fole  exclufivc  right  of  printing  and  vending  his  works,  but 
that,  when  once  they  have  been  printed  and  publifhed,  they  be- 
come common  property,  and  any  perfen  may  reprint  tliem.  To 
encourage  fcicnce  and  literature,  by  iecuring  to  authors,  the  bene- 
fit of  their  labors,  it  is  enacted  by  ftatutc,  w  That  the  author 
of  any  book,  pamphlet,  map,  or  cliart,  benig  an  inhabitant  or 
refident  in  the  United  States,  his  heirs  and  affigns,  fliall  h«ve  the 
fole  liberty  of  printing,  pubiifl:ing,  and  vending  the  fame,  for  the 
teim  of  fourteen  years,  from  the  publication  ;  and  if  the  author  be 
then  living,  he,  and  his  heirs  and  affigns,  Ihall  have  the  fame  right 
for  fourteen  years  more.  If  any  perfon  within  fuch  term,  ihall 
print  or  reprint  fuch  books,  or  (liall  import  ihcm  from  other  places, 
where  printed,  and  knowingly  vend  them,  they  Ihall  forfeit  to  the. 
proprietor  double  the  value  of  the  copies  printed,  imprinted,  vended, 
or  expofed  to  fale,  to  be  rccovereH  in  an  aftion  brought  before  a 
proper  court.  The- author,  affignce,  or  proprietor,  mull  firftrc- 
gifter  his  name,  as  author,  affignce,  or  proprietor,  with  the  title 
of  the  Work,  in  the  office  of  the  (ecretary  of  this  (late,  who  b 
impowered  and  direded  to  enter  the  fame  of  record. 

If  the  author  or  proprietor,  neglc£l  to  furnifli  the  public  with 
neceflary  editions,  or  demands  an  unreafonable  price,  tlie  fuperior 
court  may  order  him  to  fell  at  a  rcafonable  price,  and  on  failure, 
may  licence  any  perfon  making  complaint,  to  reprint  and  fell 
at  fuch  price,  as  the  court  judge  reafonable. 

If 
u  Donaldfjo  ts.  Beckat,i794«  w  Statutes^  liy 


4i6  OF  TITLE  BY  LEGACY/ 

If  any  pcrfon  procure  and  print  any  unpablifhcd  maniifcript, 
Wthoutthe  confentofthc  author  or  proprietor,  he  Jlliall  pay  all 
damages  which  the  proprietor  or  author  fuftains.  But  as  the  Con- 
greis  of  the  United  States,  have  edablifhed  regulations  which  extend 
to  the  whole  empire  it  is  not  probable  that  authors  will  in  future 
take  any  benefit  of  this  ftatute,  but  will  conform  to  the  ftate  of 
Congrefs. 

4.  Of  title  by  forfeiture.  In  England,  a  man  for  almod  all 
the  crimes  he  commits,  is  fubjefted  to  a  forfeiture  of  all  his  per' 
fonal  eftate  :  but  here,  the  only  crimes  for  which  a  man  forfeits 
his  eftate  to  the  public  treafury,  are  man- (laughter,  and  burning 
public  magazines  or  veil«ls,  or  in  time  of  war,  voluntarily  deliver- 
ing them  into  the  hands  of  the  enemy.  Man-ilaughter  works  ait 
abMute  forfeiture  of  all  the  peribnal  eftate  of  the  criminal  ;  and 
in  the  other  crime,  the  forfeiture  is  dependent  on  the  diferetinn 
of  the  court. 
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our  preceeding  enquiries,  we  have  treated  of  tibe  feveral 

modes  of  acquiring  and  trausferring  perfonal  things,  by   perfona 

wlio  are  in  being.     In  this  chapter,  I  propoie  to  conftder  the  law 

rcfpediBg  the   fettleroent  of  eftates,  upon  the   deceafe  of  the 

proprietor.     This  will  be  comprehended  under  three  heads,  where 

the  proprietor  direfts  the  difpofition  of  his  eftate  by  will,  where 

he  dies  without  will,  and  leaves  his  eftate  to  be  difpofed  of  by  the 

operation  of  law  ;   and  where  he  dies  iufolvent,  not  leaving  a  fuf. 

ficiency  of  eftate  to  difcharge  his  debts.     In  England,  the  fettle* 

ment  of  eftates,  compofes  a  part  of  tliejurifdidlion  of  the  clcrg}'. 

The  bifliop  of  every  diocelc,  exercifcs  this  power  within  the  dio- 

cefe.     But  in  this  ftate,  the  jurifdlction  of  the  clergy  is  confined  to 

things  fpiritual,    and   they  cannot  in  virtue  of  their  minifterial 

functions,  intermeddle  with  temporal  affairs.     Judges  of  probate 

are  appointed  in  certain  diftrids,  who  have  die  cognizance  of  the 

fettlement  of  eftates. 

I.  A 
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1.  A  legacy^  is  a  tefianenury  difpofition  of  perfonal  cftate  ; 
It  becomes  therefore  neceflary  to  prepare  the  way  for  a  conG- 
deration  of  that  fubjeft,  by  an  explanation  of  the  law  refped- 
ing  wills. 

The  origin  of  wills,  ieenis  to  have  been  co-cval  with'the  cxift- 
ence  ofmankind,  and  they  unqeftionably  refultfrom  the  confti- 
tution  of  nature.  The  policy  of  different  nations^  has  laid  thom 
ondcr  varioas  reftridions  and  regalations^  for  the  purpofe  of  pre- 
Tenting  frand  and  difpute.  The  forms  and  requifites  eftabliflied 
by  the  pofitive  laws  of  this  ftat^,  to  render  a  will  valid  and  effed- 
naly  will  be  fully  confidered  in  this  chapter,  under  the  following 
heads. 

z.  Who  are  capable  of  making  a  Will. 

2.  The  rcquiGtes  of  a  Will. 

3.  Of  the  (igniug,  fealing,  and  dtteftation^  of  a  Will. 

4.  Of  the  publication,  and  republication  of  a  Will. 

5.  Of  nuncupative  Wills  and  Codicils. 

6.  Of  the  proof,  and  the  nature  of  Wil^. 

7.  Of  the  revocation  and  avoidance  of  Wills. 

I.    I  (ball  confider  who  are  capable  of  making  a  Will« 

All  perfons  who  are  capable  of  making  devifes,  are  capable  of 
making  wills,  to  difpofe  of  their  perfonal  eflate  ;  and  an  infant^ 
when  arrived  to  the  age  of  feventeen  years,  may  difpofe  of  his 
perfonal  eftate  by  legacy. 

K  A  married  woman,  cannot  make  a  difpofition  of  peHbnal  eftat* 
by  will,  without  the  confent  and  licetee  of  her  hufband  ;  becaufe 
all  the  perfonal  eftate  is  by  the  man^age  vefted  in  the  hofband  ; 
but  if  the  hufband  confent  to  the  will,  it  fhall  be  binding  and 
valid ':  and  the  hufband  frequently  covenants  with  the  relations^ 
or  fome  friend  of  the  wife,  that  he  will  confent  to  and  allow  her 
liberty  to  make  a  will.  Such  will  however,  is  not  good  with- 
oot  the  aflent  of  the  hufband,  tho  he  has  contraded  to  grant  her 
permiffion  :  but  this  will  prevent  him  from  taking  admintftration 
on  her  eftate,  which  (hall  be  granted  to  the  perfon  by  her  ap- 
pointed, and  the  hufband  is  boi:^d  by  bis  covenant  to  allow  it. 

Vol.  I.  H  h  h  ^ 
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If  a  married  woman  make  a  will^  and  the  bufband  (uSer  it  to  be 
proved,  and  deliver  the  goods,  it  fiiall  be  binding  upon  him.  The 
huJband  may  at  any  thne  before  the  death  of  the  wife,  rfevokc  the 
vill,  to  which  he  has  aflented,  but  cannot  afterwards,  nnlefs  it  be 
done  before  the  will  is  proved.  If  a  woman  make  her  will,  and 
afterwards  marry,  fuch  fabfequent  marriage,  is  a  revocation  of  the 
will.  Traitors  and  felons,  by  the  EngliOi  law,  are  incapable 
ofmaking  wills,  by  reafon  of  the  forfeiture  of  their  goods,  but 
by  our  law,  as  there  is  no  forfeiture  of  efbte  for  crimes  punifliable 
with  death,  fuch  criminals  arc  not  deprived  of  the  power  of  mak« 
ing  wills,. 

2.  The  requifitcs  of  a  Will. 

y  The  teftator  muft  be  capable  to  make  a  will,  and  not  be  fen- 
der any  legal  difabilities.  There  niuft  be  fome  pciTon  in  bchig, 
who  fhall  be  capable  of  taking  the  thing  giveVi  at  the  time,  it 
ought  to  veft,  or  the  gift  wilfbe  void.  The  teffator  at  the  time  of 
making  the  will,  muft  have  a  mind  or  feriou^  intent  to  make  a 
will.  This  muft  be  evidenced  by  a  {blemn  deliberate  aift,  sCnd 
therefore  any  ralh,  unadvifed,  or  jeftihg  convcrfatidn,  will  be  of 
no  force.  The  mind  of^the  teftator  muft  alfo  be  frcjc,  and  unin- 
fluenced by  fear,  fraud,  or  flattery,  for  if  he  be  moved  by  fear, 
circumvented  by  fraud,  or  overcome  by  immbderdte  flattery,  the 
will  is  void.  So  if  a  man  in  a  ftatc  of  inebriety,  hiuke  a  will,  it 
is  void. 

3.  Of  the  figning,  fealing,  and  atteftation  of  a  Will. 

It  is  not  material  on  what  a  will  is  written,,  whether  paper  or 
parchment,  or  in  what  lafiguage  or  charader,  nor  whether  the 
cxpreflxpnsarc  proper  and  grammatical,  provided  the  will  be  legi- 
ble, and  tlic  intent  of  the  teftator  be  difcovcrablc  :  but  if  it  can- 
not be- read,  or  the  exprefllons  .are  fo  obfcure,  ambiguous,  and 
wicertain,  that  the  intention  of  the  teftator  cannot  be  colleded 
from  it,  tjien  it  is  void.  Regularly,  a  will  ought  to  befigned  and 
fealed  by  the  teftator— but  I  apprehend,  the  want  of  afealwould 
not  nullify  it.  By  the  common  law,  if  a  teftator  write  his  name 
at  the  beginning  of  a  will,  and  feals  it,  or  fealsit  only,  it  will 

be 
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be  fufEcient  to  render  the  will  vsUid.  Wi]ls  that  contain  de- 
vjfes  of  l^d,  muft  be  attcftcd  by  three  witncfles,  but  whert 
perfonal  efiate  only  is  diTpofed  o^  no  witnedet  are  required. 

4.    Of  the  publication  and  republication  of  a  Will. 

z  The  publication  of  a  will,  is  an  eflential  part  of  it,  tho  cbr 
law  has  prefcribed  no  particular  mode.    Any  a^  or  declaratio9, 
I  importing  a  fblemn  intent  in  the  t^ftator,  to  difpofe  of  his  eftate, 

[  will  be  fuiHcient ;  but  without  fome  fuch  ad:  or  declaration,  x\^ 

inilruroent  will  not  be  good  as  a  will.     The  delivery  of  a  will  as 
,  a  deed,  has  been  adjudged  to  be  a  good  publication.    A  publica- 

tion may  be  inferred  from  fuch  circumftaaces,  as  evi4ence  the  in- 
tent  of  the  tedator,  and  will  have  the  fame  force  to  render  the 
inftniment  valid,  as  if  exprefled  by  parol  declaration.  If  the  tef- 
tator  fiiew  the  will  to  witnefles,  faying  there  is  my  laft  will  and 
teftament,  or  herein  is  contained  my  lafl  will  and  teftament,  tliit 
is  fufficient,  without  making  the  witneiles  privy  to  the  contents, 
provided  the  witne{{es  can  atteft  to  the  identity  of  the  writing. 
It  is  necefiary  that  the  whole  will  ihould  be  prefenc  at  the  tin;ie 
of  atteftation,  for  if  a  man  make  a  will  on  jfevcnl  pieces  of  paper, 
and  none  of  the  witnefles  ever  faw  the  firft,  this  is  not  a  good  will. 

«  A  will  if  not  aduaily  obliterated  and  deftroyed,  may  altho 
revoked,  be  revived  by  a  fubfequent  republication  :  for  being  an 
.  ambulatory  inftr\m^nt,  deriving  its  efficacy  from  the  intent  <f 
the  teftator,  it  may  be  refcinded,  fuf^ended,  enlarged  or  contra6t- 
«d,  as  to  its  operation  at  the  pleafure  of  the  teftator.  At  com- 
mon law,  very  flight  words  elFed:  a  republicatian,  it  being  an  adt 
peculiar  favoured.  Therefore  any  ad  done  by  the  teftator  fubfe- 
quent to  the  revocation,  by  which  he  demonftratcd  an  intent  that 
^  the  will  fliould  ft  and,  amounted  to  a   republication. 

i  A  codicil,  tho  not  annexed  to  a  will,  is  a  republication,  'if 
it  clearly  relates  to  the  fubjecl  matter  of  the  will,  thereby  plainly 
evincing,  that  the  teftjKor  contemplated  that,  as  his  will  at  the 
time  of  making  tJie  codicil. 

H  h  h  2  The 
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^  The  e(Fe€t  of  a  new  publication  of  a  will  is,  that  all  wtiicti 
ihc  words  of  the  will  embrace  at  the  time  when  the  new  public- 
ation is  made,  (hall  pafs  thereby  :  and  the  terms  and  words  of  the 
willy  fhall  be  conflroed  to  fpeak  with  regard  to  the  property  the 
teftator  is  poflefled  of,  and  the  perfons  named  therein  at  the  date 
of  the  republication,  juft  the  fame  as  if  he  had  had  fuch  addition- 
al property,  or  fuch  perfons  had  been  in  being,  at  the  time  of  mak- 
ing his  wiH,  the  conclufions  from  that  fad,  being  that  the  teftator 
fo  intended.  The  next  confideration  therefore,  upon  a  will  ib 
republifhed,  is  what  the  words  of  the  m\\\  at  the  time  of  republica* 
tion  import,  for  they  will  operate  to  their  fidl  extent,  at  that  time^ 
juft  the  fane  as  if  the  teftator  Ind  then  made  a  new  wilL 

5.  Of  nuncupative  Wills  and  Codicils. 

Wills  are  of  two  kinds,  written,  and  tmwritten,  and  the  latter 
are  called  nuncupative.    Thefe  are  allowed  only  in  cafes  where  in  ( 
extreme  and  dangerous  ftcknefs,  the  teftator  has  neither  time,  nor  ) 
opportunity  to  make  a  written  will — and  ieriooily  and  deliberate-  * 
ly  declares   his  intention  refpeding  the  difpofttion  of  his  eftate, 
before  a  number    of  witnefleft,  called  for  that  pttrpofe<     But  this 
will  mnft  immediately  be  reduced  to  writing  and  proved  before  the 
court  of  probate,  as  fopn  as  pra&icable,  for  the  law  will  not  fuf- 
fer  fuch  things  to  reft  for  any  length  of  time,  on  the  memory  of 
witnefles,  on  account  of  the  danger  of  fraud.    A  nuncupative  will, 
muft  be  made  by  a  man  in  his  laft  ficknefs,  at  home  or  among  his 
friends,  or  family,  unlefs  by  unavoidable  accident,  to  prevent  im- 
pofition  byftrangcrs. 

dA  codicil  is  a  little  writing,  being  a  fupplement,  or  addition 

to  a  will,  made  by  the  teftator,  and  annexed  to  it,  for  the  purpofc 

of  explaining,  altering,  adding  to  or  fubftraaing  from  fome  of  the 

former  difpofitions  of  the  eflate  by  the  will  ;  and  this  may  be  in 

•writing,  or  without,  and  is  then  called   nuncupative. 

6.  Of  the  proof,  and'  the  nature  of  Wills. 

«  A  written  will,  which  contains  only  a  dlfpofition  of  pcrfoa- 
al  eftate,  is  valid,  and  fufliciently  proved,  if  it  be  written  in  the 
teftator's  own  hand,  thoichas  neither  name  nor  feal  to  it,  nor  wit- 

neilts 
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heflesprcfcnt  at  the  publication  :  but  it  rouft  be  written  fair  and 
plain,  and  there  muft  be  proof  that  it  is  bis  band  writing.     If  it 
be  written  in  another  man's  hand  and  never  fignedby  the  teftator, 
yet  if  it  can  be  proved  to  be  according  to  his  inftruftions,  and  ap- 
proved  of  by  him  it  iball  be  good.     But  the  better  way  is  to 
have  wills  figned,  and  pobliihed  in  the  prefence  of  witnefles.— - 
When  a  will  is  found  among  the  choiceft  papers  and  evidences  of 
the  teftator,  or  locked  up  in  a  fafe  place,  the  evidence  is  efteemed 
^ondufive  :  bat  tho  it  be  found  in  fuch  places,  yet  if  it  be  writ* 
ten  in  another's  hand,  or  if  the  name  or  feal  of  the  teftator,  or 
one  of  them  be  not  annexed  to  it,thenfome  fiirther  proof  will  be 
required.    If  a  writing  be  found,  under  the  teftator 's  6wn  hand» 
yet  if  it  be  but  a  fcribling  wridng,  written  copy-wife,  with  a 
great  diftance  between  the  liiiies,  in  ftrangf  chara^rs,  -with  many 
interlineation?,  lying  among  his  wafte  papers,  this  fiiall  not  be  ac« 
counted    his   will— but  a  draft  or  diredion    for  it :    but  if  it 
can  be    proved  that  the  teftator  declared,    that  this  fhould  be 
his  will,  it  is  fiifficient  proof  of  it,  and  it  ftiall  be  effedual.     If 
It  be  proved  that   the   teftator  declared   his  will,  was  in  the 
hands  of  a  third  perfon,  who  produces  fudi  a  writing,  and  fwears 
to  the  identity,  this  will  be  fuflELcient  proof ;  if  he  faid  it  was  writ- 
ten  by  his  own  hand,   then  it  muft  be  proved  by  comparifon  of 
hands.     If  a  witnefs  will  teftify,  that  the  writing  produced,  to 
be  the  laft  will  of  the  teftator,  is  his  will,  or  that  he  faid  it  was, 
or  that  it  ihoiild  be,  or  that  it  is  the  fame  writing,  that,  was  ftiew- 
ed  him,  and  to  which  he  is  a  witnefs,  this  fliall  be  fufHcient  proof, 
tho  he  never  read   or  fet  his  hand  to  it. 

M  In  refpeft  of  the  nature  of  wills,  it  may  be  obferved,  that  a 
will  differs  from  all  other  afts  and  deeds,  which  mankind  do  in 
this  life  :  for  tlio  it  be  made,  fealed  and  publiflicd  in  ever  fo  fo- 
Icmn  a  manner,  yet  it  has  no  operation  till  the  death  of  the  tefta* 
tor.  A  man  may  therefore  alter  or  revoke  his  will,  when  he  plea- 
fes,  and  make  as  many  new  one's  as  he  thinks  proper.  Every 
new  will,  is  a  revocation  of  all  former  one's,  without  any  exprefs 
words  or  declarations  for  that  purpofe  :  but  codicils  are  not,  be" 
caufc  they  are  only  additions,  or  fupplcments  to  them.    A  tefta- 

iAcfit 
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ment  is  £tu)  to  bave  three  degrees :  an  inception,  which  is  the 
snaking  of  it, — a  progrefllon  which  is  the  publicatioDy — and  acoo- 
fiumnation  which  is  the  death  of  the  teftator.  When  a  will  is 
perfected  by  the  death  of  the  teftator,  it  transfers  eftates  as  efied- 
ually  as  deeds. 

7.     Of  the  revocation  and  avoidance  of  Wills. 

'  /  A  pcrfon  may  revoke  his  will  at  ^ny  tme  when  he  pleaies,  and 
loch  revocations  are  exprefe  or  implied.  Exprefs  revocajtioos  are 
ibnie  poikive  ad  of  theteftator,  atidmay  be  in  writing  or  parol/ 
Hevocationsby  writing  are  where  the  teftator  by  a  luMe^eoC  will 
or  codicil,  exprelsly  revriccs  a  precedmg  will.  Revocations  by 
<f>aro2^  are  where  the  teftator  ferioufiy  iand  deliberately  declares, 
with  an  intention  to  revoke,  that  he'revokes  his  will,  or  that  it 
-  fhall  not  ftaod*,  or  any  other  words  clearly  evincive  of  iuch  intention. 

Implied  revocations,  are  where  the  teftator  makes  fome  declara- 
tion, or  does  fome  acl  which  ampunts  in  law  to  a  revocation,  be- 
caufe  it  furnifhes  the  ground  to  prefume  that  his  mind  is  changed. 
If  h^  declare,  that  a  certain  perfon  who  is  his  heir  at  law,  (liall 
irJicrithis  eftate,  this  will  revoke  a  will  giving  It  to  a  ftrangcr.  So 
«  Til •.'  ciL'Ciit  will  or  a  codicil,  dilTercnt  from  the  former,  tho 
conr.tliiingno  cxprcls  words  of  revocation,  will  revoke  it.  So  if 
the  eftate  be  altered,  fold,  loft,  or  confumed. 

A  will  may  be  avoided  and  fet  afide  by  the  courts  of  probate,  or 
by  the  fuperior  court,  on  an  appeal  to  tliem,  when  the  teftator 
had  not  a  legal  capacity  to  make  it,  and  where  any  artful  fraudu- 
lent plans  or  undue  meafurcs,  were  praAifcd  to  circumvent  him  ; 
as  if  advantage  is  taken  of  his  age,  infirmity  and  weaknefs,  and  it 
appears  that  the  will  was  not  altogether  voluntary,  and  framed 
agreeably  to  his  true  intent  and  defign,  refpefting  the  difpofal  of 
his  eftate.  But  where  a  man'in  the  exercife  ofhis  rationiil  facul- 
ties, and  free  fror.i  any  reUraint  npon  Ins  mind,  makes  a  teftameh- 
tary  difpofition  of  his  eftate,  it  is  not  in  the  power  of  courts  of 
law  or  equity  to  fet  tlieni  afule  ;  tho  he  may  have  made  a  very 
iinproper  difpofition  of  it,  and  dilregarding  children  and  relations, 
has  given  it  to  utter  ftrangers.     For  as  he  has  an  ablbUue  power  to 

difpofe 
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difpofc  of  his  cftatc  by  will,  tbc  law  regards  not  the  pcrfon  to 
whom  it  is  given,  but  only  confiders  whether  he  aaed  voluntari- 
ly and  poflcifcd  the  exercife  of  his  reafon  at  tlie  time  of  the  trauf- 
ai^ion. 

In  the  next  place,  I  proceed  to  the  confideration  of  the  office 
and  duty  of  an  executor.  It  is  an  cflential  ingredient  in  a  will, 
that  an  executor  be  appointed  to  carry  it  into  execution,  and  if 
none  be  appointed,  it  is  to  be  confidcred  as  a  codicil  rather  than  a 
will :  but  if  by  any  means  an  executor  be  wanting,  the  court  of 
probate  may  fupply  the  dcted.  For  the  iliuftration  of  this  fubjcd, 
I  fiiall  confidery 

T.  Who  may  be  Executors,  and  of  AdminiQrators  who  aft  iu- 
Oead  of  Executors. 

2.  Of  the   power  and  duty  of  Executors. 

3.  Of  Co- Executors,  and  when  Executors  are  liable  to  pay 
the  debts  out  of  their  own  edate. 

4.  Of  actions  brought  by,  and  againft  Executors. 

5.  Of  Executors  in  their  own  wrong. 

I.  Who  may  be  Executors,  and  of  Adminlftraters  who  aft  ip« 
ftead  of  Executors. 

g  Every  pcrfon  who  is  capable  of  making  a  will  may  be  appoint- 
ed an  executor,  and  fomay  married  women  and  minors,  who  are 
capable  at  the  age  of  feventeen  years,  of  exccutltig  the  truft.  But 
where  the  teftnror  appoints  no  executor,  or  the  executor  dies,  or 
rcfufesto  accept  the  trnft,  or  to  give  bdnd'4  with  fnrety,  for  the 
faithful  adminiftration  df  the  eftare,  tlicn  the  court  of  prdbate  may 
commit  adminiftratimi  of  the  eftate,  with  the  will  annexed,  to  the 
widow  or  next  of  kin,  and  upon  their  rcfufal  or  incapacity, *t<> 
one  or  more  principal  creditors,  as  tliey  fliall  think  fit,  and  in  cafe  ^he 
executor  appointed  by  the  tcllitor,  be  under  the  age  of  feventecii 
years,  then  an  adminiflrator  may  be  appointed  during  the  mitK>rity 
of  fuch  executor  ;  and  in  the  fe  cafes,  the  adminiftrator  with  the  wiil 
annexed,  is  in  the  fame  fituacion  with  the  executor,  only  onedcrivef 
his  autliority  from  the  appointment  of  the  court  of  probate,  an4 
the  other  from  tlie  will,  but  their  power  and  duty  are  the  fame. 

.   i  a  I^Uck.  Com.  joj. 
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t  If  a  peifon  dies  ioteftatCy  and  adminiftratioii  is  granted  opoa 
his  edate,  and  the  adminiftrator  dies,  without  having  folly  ad- 
siiftered,  then  new  adminiftration  muft  be  granted  by  the  coart 
of  probate,  of  the  goods  and  eftate  not  adminiftered,  :  for  the  firft 
anmimflrator  cannot  continue  the  tnift  repofed  in  him^  to  his  ex- 
ecutor or  adminidrator.  But  if  an  executor  dies,  not  having  fuU 
1 J  adminidered,  and  appoints  an  executor,  the  truft  devolves  up- 
on him  :  if  he  dies  without  an  executor,  then  adminidration  muft 
be  granted  upon  the  ellate,  not  adminidered,  with  the  will  annex- 
ed. 

The  court  of  probate,  may  cite  the  widow,  next  of  kin  and 
creditors,  to  take  letters  of  adminidration  in  thefe  cafes,  and  on 
their   refufal,  may  appoint  others. 

2.     Of  the  power  and  duty  of  Executors, 

i  A  pcrfon  knowing  that  he  is  appointed  executor  of  the  will 
of  any  dfceafed  pcrfon,  nuift  within  thirty  days  after  the  deceafe 
of  the  T'jftator,  caufe  luch  will  to  be  proved,  and  recorded  in  the 
rcj filler's  oflice,  in  the  dKlrict  wh^re  tlie  deceafed  lad  dwelt,  or  pre- 
fciit  faid  will,  and  declare  his  refufal  to  accept  of  the  executorfliip, 
upon  penalty  of  forfeiting,  without  fufficient  excufe  made  and  accep- 
ted by  the  judge  of  probate,  five  pounds  per  month,  after  tliirty 
days^  till  he  caufe  the  fame  to  be  done. 

i  An  executor  muft  fee  that  the  deceafed  is  buried  in  a  manner 
fuitable  to  his  rank  and  dignity  in  life,  and  all  reafonable  expenfes 
will  be  allowed.  He  muft  caufe  the  will  to  be  proved  in  the  pro- 
bate court,  and  there  lodged  and  recorded.  The  probate  of  the 
will,  in  tlie  diftridt  where  t}ie  deceafed  laft  dv^elt^  is  fiifficient  and 
wMl  extend  thro  the  ftate 

/  The  executor  muft  give  bonds  with  furety,  for  the  faithful 
mtnagenient  and  fettlement  of  the  eftate.  He  muft  coUcft  all  the 
eftate  of  the  deceafed,  and  calling  two  or  more  difinterefted  judi- 
cious freeholders,  neighbours  and  friends  to  the  deceafed,  he  muft 
in  their  prefence,  and  by  their  diredion,  they  being  under  oath, 
•aufe  to  be  made  a  true  and  perfeft  inventory,  of  all  the  eftate  of 
the  deceafed^  botli  real  and  per£>nal,  and  caufe  the  fame  to  be  in- 
dented 
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dentedj  one  part  of  which^  (hall  be  kept  by  the  executor,  and 
the  other  part  be  lodged  with  the  court  of  probate.  If  the  execu- 
tor negle^bs  to  make  an  inventory  within  two  months  after  the 
deceafe  of  the  tcftator,  without  fufHcient  excufe  made  to  the  ac^ 
ceptance  of  the  judge  of  probate^  heihali  forfeit  five  pounds  per 
m6nxh,  till  the  fame  be  done.  An  inventory  purports  not  only  an 
account  of  all  the  eftate^  but  an  appraifal  at  its  juft  value. 

m  An  executor  in  virtue  of  his  office,  gains  a  temporary  qualified 
property,  in  all  the  perfonal  eflate  of  the  deceafed  :  but  he  has 
no  power  over  the  real  eflate,  only  to  caufe  it  to  be  invento- 
ried and  appraifed,  unleis  there  be  more  debts  that  can  be  paid 
by  the  perfonal  eftate,  in  which  cafe  the  court  of  probate  may  or- 
der a  fale  of  (ufHcient  real  eflate,  to  be  made  by  the 'executor,  to 
difcharge  the  debts.  But  the  real  eftate,  is  fuppofed  on  the  death 
of  the  tefbtor,  to  ^cktnd  inftantly  to  the  devifees. 

The  executor  has  full  power,  to  fue  for  and  colleft  all  debts 
due  to  the  teflator,  and  to  recover  all  the  goods  and  chattels 
which  belonged  to  him  ;  for  he  is  confidered  as  the  reprefenta- 
tjvc  of  the  deceafed,  and  is  invefted  with  the  fame  power.  What- 
ever debts  are  recovered,  and  whatever  eftatc  is  of  a  faleable  na- 
ture, and  may  be  converted  into  money,  are  called  ailets  in  his 
hands  ;  which  he  may  convert  into  ready  money,  and  pay  the 
debts  and  demands  upon  him,  as  executor. 

m  If  any  perfon  or  perfons,  in  this  date,  (hall  have  in  their  caf- 
tody,  any  goods  or  chattels,  belonging  to  the  eilate  of  any  deceaf- 
ed perfon,  or  any  bills,  bonds  or  accounts,  or  fuch  other  things 
as  may  tend  to  difclofe  fuch  eftate,  and  en  demand  by  the.  execu- 
tor, oradminiftrator,  ihall  refufetomake  delivery,  or  give  a  fatif- 
fa6tory  account,  it  fliall  be  in  the  power  of  the  next  aflidant 
or  juftice  of  the  peace,  to  iffuc  a  warrant  to  apprehend  and  bring 
fiich  perions  before  them,  and  bind  them  with  fufficient  fureties, 
to  appear  before  the  next  court  of  probate,  who  are  impowered 
to  examine  them  on  oath,  refpecting  fuch  things ;  and  on  tht'ii 
refufmg  to  anfwer  every  interrogatory,  to  commit  them  to  goA, 
till  they  conform. 

Vol    I.  .       I  i  i  The 
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The  executor  muft  pay  the  funeral  charges  of  the  deceafe^ 
and  the  expenfe  of  fettling  the  cflate,  and  alfo  all  his  juft  debts. 
To  afcertain  the  debts^  and  bring  eftates  to  a  fpeedy  fcttlement, 
it  18  ena^cd  by  ftatute,  •  that  the  courts  of  probate  be  impower- 
cdto  direct  executors  and  adminUtrators^  to  give  public  notice  to 
the  creditors,  to  bring  in  tlieir  claims  within  fuch  time,  as  the 
court  ihall  liDilt,  not  exceeding  eighteen  months,  nor  lels  than 
fix,  by  pofting  up  the  fame  in  the  town  where  the  deceafed  laft 
dwelt,  and  by  advertifiug  in  oae  or  more  oi  the  public  newfpa* 
pcrs  in  the  ftate,  and  any  further  notice  that  the  court  ihall 
judge  neceflary :  and  if  any  creditor,  fliall  ne^efb  ti>  brmg  in 
kis  claim  within  that  time,  be  ihall  be  Corever  ^barred  of  any 
recovery,  excepting  creditors  living  out  of  the  Aate,  who  may  ex- 
Ubit  their  claims  wkhin  two  years,  after  publication  of  notice  : 
and  ihall  be  entitled  to  recei^  payment .  put  of  the  clear  eftate 
that  remains  after  the  payment  of  the  debts  exhibited  in  the  lim- 
ited time. 

When  the  debts  are  afcertained,  tt  becomes  the  duty  of  tbr 
executor  to  pay  them,  and  for  that  purpofe,  he  ma^  difpofe  of 
the  perfonal  eflate  of  the  teftator  ;  p  and  if  that  be  iafuAicient, 
then  in  cafes,  both  of  teftate  and  inteftate  eftates,  it  is  in  the 
power  of  the  court  of  probate,  to  order  the  (ale  of  fo  mudi  of  the 
real  eftate,  as  fhall  raife  fbfficient  money  to  pay  the  fame,  with 
Incident  charges  of  ^le,  in  iuch  manner  as  ihall  appear  to  be  moft 
beneficial  to  the  eftate.  An  executor  in  the  fettling  and  paying 
<^  debts,  muft  confider  them  all,  as  ftanding  on  the  fame  baiis  r 
and  whether  they  are  iecured  by  judgment,  fpeciaky  or  iimple 
tontrad,  there  is  no  preference.  By  the  common  law,  if  a  man 
maices  his  debtor  his  executor,  this  iliall  be  a  relcafe  of  the  debt, 
in  preference  to  legacies,  provided  there  be  iiifficient  aflett  to 
pay  the  debts. 

When  the  debts  are  all  paid,  then  it  becomes  the  duty  of  the 

executor,  to  deliver  over  ilie  eftate,  agreeable  totlie  diredions  of 

ihcwill.     Where  the  legacy  is  in  fome  fpeciilc  article,  then  the 

delivery  of  tliat  article,  will  difcharge  the  executor  :  if  it  be  for 

ifce  payment  of  a  certain  fum  of  money,  the  payment  of  that  fum^ 

difcharges 
•  St&tutef,  sO.       /  \\M 
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^fcharges  the  legacy  :  but  if  the  legacy  be  not  fpccific,  and  con- 
tains a  certain  portion  of  goods,  then  a  legal  dlftribution  mnft  be 
made  by  diftributors^  appointed  for  chat  purpofe  by  the  court  of 
probate. 

3.  Of  Co-Exeaitors^  and  when  Execntors  are  Cable  to  pay 
4ebts  out  of  their  own  eOates. 

/  A  teflator  may  appoint  different  perfons  to  execute  diiferent 
parts  of  his  will ;  but  a  fole  executor,  cannot  accept  to  execute 
a  part  and  not  the  whole.  If  a  man  appoint  feveral  joint  execi^- 
tors,  they  are  efteemed  as  one  perfon,  reprefenting  the  teftator, 
and  therefore,  the  ads  done  by  any  one  of  them,  which  relate  to 
either  the  delivery,  gift,  iale,  payment,  poilMon,  or  releafe  of 
the  teftator's  godds,  are  deemed  the  ads  of  all  i  for  they  hav>e 
a  joint  and-entire  authority  o<v«r  die  whole. 

y  It  feems  to  be  a  fettled  principle,  that  oue  executor,  iliall 
not  be  charged  with  the  wrong  or  wafte  of  his  companion,  and 
ihall  be  liable  no  fiirther  than  for  tlie  ailets  that  came  to  his  hands* 
One  executor  xannot  regularly  fue  another,  for  any  thing  that 
relates  to  the  will,  or  that  is  within  the  power,  duty  and  office  of 
an  executor.  It  is  enaded  by  ftatute,  that  executors,  who  are 
ftlfo  refiduary  legatees,  when  all  or  any  part  of  their  legacies  are 
withholden  from  them,  by  their  co-executors,  may  bring  th«ir 
aftion  of  account  againft  their  co  executors,  for  the  recovery  there- 
.of :  and  the  like  adion  is  allowed  to  the  refiduary  legatees, 
againft  executors.  As  joint  executors,  in  reprefenting  the  teflator, 
fiiake  but  one  peffon,  they  muft  all  join  in  fuing,  and  all  be  join- 
ed when  fued,  but  of  tl^s,  no  advantage  can  be  taken  only  it 
abatement. 

The  executor  is  liaMe  to  pay  debts  out  of  his  own  eftate  whc« 

the  creditor  Jias  recovered  judgment  af^ninft  liini,  in  the  capacity 

of  executor,  and  taken  out  execution  againft  the  eftate  of  the  de- 

eeafed  in  bis  hands,  and  the  executor  negleds  or  refufcs  to  deliver 

iUch  eftate  upon  tlic  execution,  and  the  fame  is  returned  non  td 

ioventns.     Then  the  creditor  may  bring  a  fcire  facias  againft  the 

I  i  i  2  executor 

/  %  Bu*  Abr«  j^i.  i  God^Jph.  134.    Crow  Eliz.  jtS. 
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oxctitor,  and  bare  judgment  affirmed  agdnft   his  peHbn  aod 
cftacr. 

r  A  devalbrit,  is  de6i)cd  to  be  a  msfinamgement  of  the  cibte 
arid  cnects  of  the  deceafed,  m  fqoaodering  and  mlfapplying  the 
aflcts,  contrary  to  the  troft  and  confidence  repofed  by  them,  and 
for  which,  by  the  common  law,  eaetutots  and  adminiftraton  are 
anfwerable  oat  of  their  own  property,  as  fiu-  as  they  had  or 
might  have  aflets  of  the  deceafed.  ^Exeaitors  may  be  guilty  of 
a  devafiavit,  not  only  by  a  dired  abnie,  as  by  fpending  or  con- 
fuming  the  effeds  of  the  deceafed,  but  alfb  by  fuch  ads  of  neg- 
ligence and  wrong  adminiftration,  as  difappoint  creditors  of  their 
debts.  Therefore  lelling  things  onder  their  value,  or  neglecting 
to  fell  them  at  a  proper  time,  unll  amount  to  a  devaflavit.  /  So 
an  executor  who  releafes  a  debt,  (hall  be  charged  to  the  value  of 
it,  let  him  receive  ever  fo  (inall  a  fimi.  #  If  he  pays  money  in 
difcharge  of  a  ufurious  bond,  entered  into  by  the  teftator,  it  is  a 
d<rva davit,  if  he  be  knowing  to  the  fad.  »  By  the  common 
law,  if  he  take  a  bond  in  bis  own  name,  for  debt  dae  by  fiiAple 
contrad,  he  fhall  be  chargeable  as  much  as  if  he  had  received 
the  nrmey.*  But  in  this  ftate,  I  prefumc  that  the  taking  a  note 
for  a  book  debt,  or  a  new  note  for  an  old  debt,  would  not 
charge  the  executor,  if  he  be  guilty  of  no  negled.  nr  So  if  an  exe- 
ctitor  fubmits  the  debt,  or  whatever  he  is  entitled  to,  in  right  of 
tl)e  teftator,  to  arbitration,  and  the  arbitrators  award  him  lefs 
than  his  due,  this  being  his  own  voluntary  ad,  fliall  bind  him, 
and  he  Ihall  anfwer  for  the  full  value. 

By  our  lawj  an   execntor  or  adminiftrator,  can  never  plead 

that   he  has  no  aflets,  or  that  he  has  fully  adminiftered.     For  in 

all  cafes,  where  the  eftatc  of  the  deceafed   is   infufficient  to  pay 

his  debts,  the  eftate  muftbe  reprefentcd  infolvent,  and  then  fettled 

in  the  manner  prefcribed  by  law.     No  adion  therefore  is  ever 

brought  by  a  creditor  againft  an  executor  or  adminflrator,  on  the 

ground  of  a  devallavit  ;  fvr  if  tlie  eftatc  be  folvent  the  dcvaftavit 

of  the  executor,  is  no  injury  to  the  creditor  :  and  if  it  be  infolvent, 

then  an  adion  is  brought  on  the  bond^  given  by  the  executors  to 

the  court  of  probate,  for  the  benefit  of  the  creditors  ;  in  which 

adion 
ri  R.ir.  Abr.   43  T,  /Hob.  66.         *  Ibid.  167.        u   a  Ley.  189. 
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mdibn  full  damages  may  be  recovered,  not  only  for  a  devafbyit, 
but  for  any  default  or  negled  in  the  adminiftration  of  the  eftate. 
In  like  manner,  where  the  eftate  isfolvent,  and  the  admuiiftrator 
or  executor  guilty  of  a  devaftavit,  a^ion  will  lie  on  the  bo&d» 
to  recover  the  damages  fuftained  by  the  heirs  and  legatees. 

4.    Of  a&ions  brought  by  and  againft  Executors. 

«  An  executor  ftands  in  the  place  of  the  teftator  as  his  rcprc- 
ienutive^  he  may  therefore  maintain  an  action  in  his  right, 
upon  all  contrails,  on  which  adion  would  lie  in  favour  of  the 
teftator :  and  is  liable  to  adions  on  all  contrads  made  by  the 
teftator,  on  which  he  was  liable  himfelf.  But  by  the  common 
law,  an  executor  cannot  bring  an  a£bion  of  trcfpafs,  for  a  tort 
done  to  the  perfon,  or  goods  or  chattels  of  the  teftator,  in  his  life 
time,  y  But  it  has  been  adjudged,  that  an  adminiftrator  may 
bring  trover  for  goods  converted  in  the  life  time  of  the  intefbte. 

Executors  or  adminiftrators  after  the  will  is  proved,  may  bring 
trover  for  the  goods  of  the  deceafed,  converted  by  a  ftrangcr,  be- 
fore  the  will  is  proved.  For  altho  an  executor  has  no  property  \n, 
the  goods  of  the  teftator  till  he  has  proved  the  will,  yet  as  foon 
as  tills  is  done,  he  docs  by  relation  acquire  a  general  property 
therein,  from  the  time  of  the  death  of  the  teftator  :  and  in  fuch 
cafes,  he  need  not  name  himfelf  as  executor,  becaufe  his  adion 
IS  grounded  on  the  qualified  property,  acquired  as  executor, 
which  is  fufficient  to  maintain  his  adion. 

2  When  an  adion  of  debt  is  brought  againft  an  executor,  it 
muft  be  in  the  detinct  only ;  for  he  is  not  pcrfonally  liable,  but 
only  inrefped  of  the  tcftator's  eftate,  he  therefore  cannot  be  laid 
to  owe.  The  deceafed  in  his  life  time  may  be  faid  to  have  owed 
the  debt,  and  the  executor  deuins  it.  In  England,  the  pcrfonal 
eftate  only,  is  affets  in  the  hand  of  the  executor,  for  the  payment 
of  debts,  and  the  real  eftate  defcends  to  the  heirs.  In  cafe  the 
pcrfonal  eftate  proves  not  fufficient  to  pay  the  debts,  adions  will 
lie  againft  the  heirs  on  all  contracts  where  they  were  bound. — 
m  But  in  this  ftate,  the  real  eftate  as  well  as  the  perfonal  is  charged 
with  the  payment  of  debts,  if  nccelTary,  and  is  affets  in  the  hands 

of 
«  ft  Bm.  Abr.  443.         y  Kirby  ▼••  Clark.  S.  C.  179a*  '  «  ^^' 
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of  the  executor  or  adminiftrator,  and  may  by  them  be  difpofeif  d 
for  the  payment  of  debts.  The  ftatute  law  has  provkled  modes 
hj  which  all  the  cftate  of  the  deceafed  if  necejBary,  may  be  applied 
ID  payment  of  his  debts,  before  it  can  veft  in  his  heirs.  It  is  ther«. 
fore  neceflary  that  provifion  fhould  be  made  for  an  adion  agatnft 
them,  for  a  debt  due  from  tlie  deceaftd. 

*  Adion  of  aflumpfit  was  brought  againft  an  admlniftrator,  fta- 
ting  a  debt  againft  the  inteftiite,  that  real  eftate  had  been  fold  to 
pay  debts,  and  the  defendant  had  the  money  in  hn  hands, 
laying  a  promife  of  the  adminiftrator,  to  pay  in  his  perfonal  ca- 
pacity. On  the  plea  of  non-aflumpfit,  the  court  were  of  opinion, 
that  the  adminiftrator,  receiving  a  fufficiency  of  the  effete  of  the 
iBteftate,  did  not  fubjed  himfelf  to  an  adion,  to  pay  out  of  his 
own  eftate  in  the  firft  inftance. 

c  The  law  refpeding  the  adions  that  can  be  maintained  againft 
ezecntors  and  adminiftrators,  is  fettled  by  lord  Mansfield,  in  the 
cafe  of  Hambly  againft  Trott,  with  a  perfpecuity  and  elegance,  tliat 
diftingniih  all  adjudications  of  that  great  man  and  refpedable  judge. 

The  maxim,  that  perfonal  adions  die  witii  the  pcrfon,  is  de- 
nied to  be  generally  true  ;  and  he  makes  a  diftindion  between 
•dions,  which  furvive  againft  an  executor,  or  die  with  the  perlbn, 
on  account  of  the  caufe  of  adion,  and  adions  that  ilirvive  againft 
an  executor,  or  die  with  the  perfon  on  account  of  the  form  of  adioiu 

1.  Where  the  caufe  of  adion,  is  money  due,  oracontradto 
be  performed,  gain,  or  acquifilion  of  the  teftator  by  the  work 
and  labo\ir,  or  the  property  of  another,  or  a  promife  by  tlie  tef- 
tator exprefe  or  implied, — where  thefe  are  the  caufes  of  adion, 
tlie  adion  lurvives  againft  the  executor.  But  where  the  caufe  of 
adirni  is  a  tort,  or  arifes  from  a  crime,  fuppofed  to  be  by  force,  and 
a;5ainft  the  peace,  the  adion  dies  :  as  battery,  falfe  imprifonment, 
trefpafs,  words,  nuifancc,  obftruding  lights,  diverting  a  water 
courie,  eibape  againft  the  fhcrifF,  and  many  others  cafes  of  like 
kind. 

2.  As  to  thofe  adions  which  forvive  or  die,  in  rcfped  of  the 

form  of  adion.    In  fome  adions,  the  defendant  could  have  waged 

bis  law,  and  therefore  no  adion  lies  in  tliat  form  againft  an  exe- 
cutor 
i  Aplia  Vi.  RoberUi  5.  Ci  I79«*         £  Cowp.  3;t. 
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«itor.  But  now^  other  adions  are  fubftituted  in  their  room  upon 
the  very  fame  caufe^  which  do  furvive  and  lie  againft  the  ex- 
ecutor. No  adion^  where  in  form^  the  declaration  mud  be  with 
force  and  arms^  and  againft  the  peace^  or  wh^e  the  plea  muft  be, 
that  the  teftator  was  not  giiiUy,  can  lie  againft  the  executor.-^ 
Upon  the  face  of  the  record,  in  fuch  cafe,  thecaufe  of  adion  arj- 
fcs  from  a  tort  or  crime,  and  all  private,  criminal  injuries,  as  well 
as  all  public  wrongs,  are  buried  with  the  offender. 

But  in  moft,  if  not  all  the  cafes^  where  trover  lies  againft  the 
teftator,  another  a&ion  might  be  brought  agauift  the  executor, 
which  would  anfwcr  thepurpofe. 

An  adion  on  the  cuftom,  againft  a  commoo  carrier/  is  for  a  tort 
mnd  fuppofed  crime.  The  pica  is  not  guilty,  and  therefore  it  will 
not  lie  againft  an  executor.  ButaHumpfit,  which  is  another  acti- 
on for  the  fame  cau(e,  will  lie.  So  if  a  man  take  a  horfe  front 
another  and  bring  him  back  again,  an  adbion  of  trefpafs  will  not 
lie  againft  his  executor,  tho  it  would  againft  him — but  aa  adiou 
for  the  ufe  and  hire  of  the  horfe,  will  lie  againft  the  executor. 

An  a6lion  was  brougltf  againft  an  execntor,  alledging.tlie  deli- 
very of  a  cow,  to  the  teftator,  to  keep  for  the  ufe  of  the  plain* 
tiff,  and  that  the  teftator  fold  the  cow,  and  converted  the  mone^ 
to  his  own  ufe.  Here  the  executor  cannot  be  chargeable  in  tref* 
pafs,  or  trover,  for  the  wrongful  aft  of  converting  the  money  ; 
but  an  aftion  will'  lie  againft  him  for  the  money  had  and  received, 
by  the  teftator. 

There  feems  to  be  this  fundamental  diftinftion.  If  it  is  a  fort  of 
injury,  by  which  the  offender,  acquires  no  gain  to  himfelf,  at  the 
expenfe  of  the  fufFercr,  as  beating,  or  imprifoning  a  man,  there 
the  perfon  injured  has  only  a  reparation  for  the  crime  in  damages^ 
to  be  afleflcd  byajury.  But  where  bcfides  the  crime,  property 
is^  acquired,  which  benefits  the  teftator,  there  an  adion  for  the 
value  of  the  property,  fliall  furvive  againft  the  executor.  As  for 
inftance,  the  executor  fhall  not  be  chargeable  for  the  injury  done 
by  his  teftator,  in  cutting  down  another  man's  trees,  but  for 
the  benefit  arifing  to  his  teftator,  for  the  value  or  fale  of  tho 
trees,  be  ihall. 

So 
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So  far  as  the  tort  itfelf  goes,  an  executor  Ihall  not  be  liabk, 
mud  therefore  it  vs,  that  all  public  afld  private  crimes  die  with  the 
offender^  and  the  executor  is  not  chargeable  :  but  {o  far  as  jthe 
m£b  of  the  offender  is  beneficial,  his  ailets  ought  to  be  anfwcrable, 
and  his  executor  therefore  /hall  be  charged. 

5.     Of  Executors  in  their  own  wrong,  or  de  fon  tort. 

«  An  executor  in  bis  own  wrong,  is  a  peribn  who  without  any 
authority  from  the  deceafed,  or  the  court  of  probate,  does  fuch  ads 
as  belong  to  the  office  of  an  executor  or  adminidrator.  There  are 
a  variety  bf  ads  which  will  make  a  man  an  executor  in  his  own 
wrong,  liich  as  poileffing,  and  converting  the  goods  of  the  deceafed 
to  his  own  u(e,  paying  his  debts  out  of  his  aflets^  fuing  for,  and  re- 
ceiving his  debts,  and  generally  all  ads  of  acquiring,  poflefling,  and 
transfering  the  eftate4>f  the  decealed,  will  make  a  man  an  executor 
in  his  own  wrong,  becauTe  thefe  are  the  only  indicia,  by  which  cre- 
ditors can  know  againft  whom  to  bring  their  adions  :  and  therefore 
in  fuitsagainft  executors  in  their  own  wrong,  they  are  named  as  ex- 
ecutors generally.  A  perfon  may  be  an  executor  in  his  own  wrong, 
by  releafmg  debts  due  to  the  deceafed,  by  paying  legacies  with  his 
effeds,  by  entering  on  a  fpecific  legacy  without  the  executor's 
afleiit,  by  paying  and  difcharging  the  mortgages  of  the  deceafed 
with  his  money  and  goods  :  by  delivering  to  the  wife  of  the  de- 
ceafed,  more  apparel  dian  is  fuitable  for  her,  or  by  anfwering  as  an 
executor  to  any  adion  brought  againft  him,  or  by  pleading  any 
other  plea,  tlian  that  he  never  was  executor. 

A  man  may  take  care  of  the  funeral  of  the  deceafed,  feed  his  cattle, 
take  an  inventory  of  his  cftate  and  efFeds,  difcharge  his  debts  and 
legacies  with  his  own  money,  repair  the  houfes  in  decay,  and  pro- 
vide neceflaries  for  his  children,  without  being  an  executor  in  his 
own  wrong,  for  thefe  are  ads  of  kindnefs  and  charity. 

There  cannot  regularly  be  a  rightful  executor,  and  an  executor 

in  his  own  wrong,  for  when  there  is  a  rightful  executor  or  admini. 

ftrator,  a  flranger  who  acquires  pofTcilSon  of  the  goods  of  the  decea 

fed,  is  a  trcfpafler,  and  may  be  fued  as  fuch :  but  this  muft  be  on- 

derftood  where  he  takes  poflefSon  of  the  goods,  as  a  trcfpafler,  ibr 

if 
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if  there  be  a  rightful  executor,  and  a  ftrangcr  talces  the  goods  of 
the  ^eftator  or  inteftate^  and  clajmingto  be  an  executor,  pays  debts, 
and  legacies,  receives  debts,  enters  upon  a  term  for  years  in  name 
of  the  deceased,  or  otherwife  intermeddles,  he  is  an  executor  ia 
his  own  wrong.  If  a  ftranger  get  poiTeffion  of  the  eftate,  before 
the  probate  qf  the  will,  he  is  an  executor  in  his  own  wrong,  be- 
caufe  the  lawfbl  executor  can  only  be  chargeable  with  the  goods 
that  come  to  his  hand.  But  he  may  bring  an  action  againfl  the 
wrongful  executor,  who  cannot  plead  payment  of  debts  to  the  va- 
lue, or  that  he  has  given  the  goods  in  fatisfadtion  oF debts  :  becau(e 
no  man  may  obtrude  himfelf  upon  the  oiHce  of  another,  but  on  thm 
general  ifliie,  fuch  payment  may  be  allowed  in  mitigation  of  dama^ 
ges. 

'f  he  value  of  the  thing  taken  by  a  ftranger,  fo  as  to  make  him  an 
executor  in  hw  own  wrong,  is  immaterial,  where  he  pleads  that  he 
never  was  executor,  and  they  have  been  fubjedcd  to  pay  a  debt" 
of  fixty  pounds,  for  taking  a  bedfted,  and  a  hundred  pounds  for 
taking  a  bible.  By  the  common  law,  an  executor  in  his  own  wrong, 
may  pay  juft  debts,  and  he  is  liable  to  the  amount  of  the  eftate  that 
cOmes  to  his  hands,  and  may  plead  that  he  has  folly  adminiftered. 
But  as  our  law  admits  of  no  fuch  plea,  and  as  a  perfon  when  he 
is  once  an  executor  in  his  own  wrong,  can  not  exculpate  himfclf  by 
taking  letters  of  adminiftraiion,  but  may  ftill  befued  as  an  executor 
in  his  own  wrong,  it  follows  in  the  cafe  of  an  infolvcnt  eftate,  that 
a  man  for  intermeddling  might  be  fu^jed  to  the  payment  of  all  the 
debts,  let  him  receive  ever  fo  fmall  a  fum,  becaufe  he  cannot  re- 
grefent  the  eftate  infolvent. 

Having  confidered  the  nature  of  AVills,  and  the  office  of  Execil<- 
tor,  I  fhall  in  the  next  place  treat  of  legacies,  which  are  the  fub- 
ftantial  part  of  wills,  and  the  payment  of  which  conftitute  a  prin- 
cipal branch  of  the  duty  of  executors. 

/A  legacy  is  defined  to  be  a  bequeft,  or  gift  of  goods,  and  chat- 
tels by  teftamcnt,  and  the  perfon  to  whom  the  gift  i?  made,  is  cal- 
led the  legatee.  Properly  fpeaking,  devife  relates  to  a  gift  of 
lands  by  will,  and  legacy,  to  a  gift  of  perfonal  eftate^  tbo  they  ajrc 

Vol.  I.  K  k  k  hotk 
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both  fometimes  uied  indiicriminately.  Any  words  that  can  bcoM 
*which  figntfy  ao  intention  to  make  a  gift  of  fbnic  chattel  to  fome 
perfon,  who  is  fo  defcribed  that  he  can  be  known^  will  conftinite  a 
legacy  ;  and  any  perfon  in  being  is  capable  of  taking  a  legacy. 
The  general  principics  already  dated  refpeding  devifes,  will  apply 
to  legacies,  excepting  that  general  words  in  a  will^  will  difpofe  of 
all  the  perfonal  eftate^  the  teftator  owns  at  his  dcceafe,  tho  acqui- 
red after  making  the  will. 

g  An  ademption  of  a  legacy  is  revocation  of  it,  and  a  tranflati- 
on  is  the  giving  the  thing  to  fome  other,  h  Where  the  teftator 
makes  a  legacy  to  a  perfon  of  the  fame,  or  a  greater  (um  than  he 
is  indebted  to  him,  if  it  appear  that  fuch  legacy  was  intended  to 
go  inj&tisfadionof  fuchdebty  then  fuch  perfon  is  not  entitled  both 
to  the  legacy  and  debt.  But  if  the  legacy  be  lefs  than  the  debt,  or 
payable  in  a  different  article,  or  if  it  does  not  appear  that  fuch 
was  the  intent  of  the  teftator,  then  tlie  legatee  ought  to  recover 
both,  for  it  cannot  neccffarily  be  prefumed,  that  the  teftator  inten- 
ded that  the  legacy  fhould  difcharge  the  debt. 

Legacies  on  condition  muft  be  governed  by  the  fame  general 
rules  of  condru^ion,  as  conditional  contracts,  excepting  where  they 
are  in  reftraint  of  marriage,  and  there  the  rule  is  that  all  conditi- 
ons for  the  reftraint  of  marriage  generally,  are  void,  becaufe  tliey 
are  prejudicial  to  fociety  :  but  that  a  condition  which  reftraina 
marriage  as  to  time,  place,  or  perfon,  is  good. 

/  Legacies  are  general,  and  pecuniary,  as  where  a  certain  por- 
tion of  goods,  or  money  are  given.  Specific,  as  where  fome  par- 
ticular article  of  eftate  is  given,  as  a  piece  of  plate,  a  horfe,  or  the 
like.  Where  there  is  a  deficiency  of  aflets  to  pay  the  debts,  all 
the  general  legacies  muft  abate  in  proportion  to  make  good  the 
defcft  :  but  no  redudlion  ftiall  be  made  from  fpccific  legacies,  if 
there  is  eftate  enough  befidc  :  but  when  the  debts  have  fwallowed 
up  all  the  general  legacies,  then  the  fpecific  legacies  may  be  ta- 
ken to  pay  tbem.  If  the  legacies  are  paid,  and  debts  are  difcover- 
cd  beyond  the  amount  of  the  remaining  eftate,  then  the  legatees 
are  liable  to  refund  their  proportion  to  pay  fuch  debts.     But  as 

the  time  in  which  debts  can  be  exhibited,  is  limited  by  law,  the 

executoi: 
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executor  may  afcertain  the  fad  before  he  pays  the  legacies,  which 
will  fave  any  trouble  of  refunding.  Legacies  arc  faid  to  be  lapfed, 
contingent,  or  vefted.  A  lapfed  legacy  is  where  the  legatee  dies 
before  the  teftator,  by  which  the  legacy  is  loft,  and  finks  into  the 
refidumn  of  the  eftate.  For  a  will  is  of  no  force,  till  the  death 
of  the  teibtor.  Of  courfe  a  legacy,  cannot  Teft  till  that  time,  if 
the  legatee  dies  before  the  teftator,  the  legacy  cannot  veft  in  him, 
but  if  he  furvives  him  ever  fo  fliort  a  time,  ic  will  veft,  and  then 
^efcend  to  his  heirs. 

A  contingent  legacy  is  where  the  bequeft  depends  upon  the 
happening  of  fome  future  thing,  as  a  bequeft  to  a  perfon  /y  or  when 
he  arrives  tu  the  age  of  twenty- one  :  if  he  dies  before  that  time, 
the  contingency  on  which  the  legacy  was  dependent,  never  hap- 
pens^  and  of  courfe  the  legacy  is  loft  and  is  called  a  lapfed  legacy. 

A  vefted  legacy  is  oppofed  to  a  contingent  one,  as  if  a  bequeft 
is  made  to  a  perfon  to  be  paid  when  he  arrives  to  the  age  of 
twenty-one.  Tliis  is  a  vefted  legacy,  the  intercft  commences  in- 
ilantly  on  the  death  of  the  teftator,  tho  the  payment  is  to  be 
made  at  fome  future  time,  and  if  the  legatee  furvives  the  teftator, 
tho  he  dies  before  he  arrives  to  the  age  of  twenty-one,  yet  his 
heirs  are  entitled  to  receive  it  at  the  time  it  would  have  been  pay- 
able, had  he  lived.  But  i(  is  faid  by  the  common  law,  if  fuch  le- 
gacy be  made  chargeable  on  the  lands,  it  ihall  under  (iich  circum- 
ftances  lapfe  for  the  benefit  of  the  l>eir. 

In  cafe  of  a  vefted  legacy,  which  is  immediately  doe,  and 
the  payment  of  which  is  charged  upon  lands,  or  fome  pro- 
perty that  gives  immediate  profit,  then  intereft  fhall  be  paid  from 
the  death  of  the  teftator  :  but  if  it  be  chargeable  on  fjcrfonal  ef- 
tate, then  after  the  executor  has  had  a  reafonable  time  to  pay  it. 
And  by  the  common  law,  the  intereft  commences  m  a  year  after  the 
teftator's  deceafe. 

It  is  the  doty  of  the  executor  to  pay  the  legacies,  unlefs  fome 
other  perfon  is  ordered  to  do  ic  by  the  will.      By  the  common 
law  of  England,  it  is  faid,  that  the  aiTent  of  the  executor  is  necefla-  " 
rjr  to  perfe^a  a  legacy.     But  by  our  law,  no  fuch  alien t  is  nccef- 
K  k  k  a  •     fary. 
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fary^and  as  foon  as  a  legacy  becomes  due,  adion  of  affumpfit  wift 
lie  in  favour  of  the  legatee  againft  the  executor,  for  the  recovery 
of  it. 

When  ail  the  debts  and  particular  legacies  are  paid,  then  the 
Rirplus  or  remainder^  goes  to  die  refiduary  legatee,  if  there  be 
•ny  appNointcd  by  the  wUl,  but  if  there  be  none,  then  it  is  con- 
fidered  as  inteftate  eftatc,  and  will  be  divided  among  the  heirs  of 
the  teftator,  in  the  fame  manner  as  if  no  will  had  been  made,  and 
of  this  we  are  next  to  treat. 

2.  I  proceed  to  confider  the  titl«  to  pcrfonal  eftatc  by  dt- 
fcent,  which  comprehends  the  fettlement  of  inteftate  eftates. 

By  the  Englifh  law,  the  title  by  defcent  is  confined  to  real, 
and  never  appHed  to  perfonal  eftate,  becaufe  that  goes  into  the 
hands  of  the  admmiftrator,  and  from  him  to  the  heirs  by  a  legal 
diftribution,  different  from  the  defcent  of  real  eftates.  But  as  in 
this  ftate,  perfonal  eftate  is  tranfmitted  by  defcent  from  the  ancef- 
tor  to  the  heir,  in  the  fame  manner  in  cafe  he  dies  inteftate,  as 
real  eftate,  there  can  be  no  impropriety,  in  the  application  of  this 
term  to  perfonal  eftate,  as  it  exprcffes  the  idea  with  more  clcar- 
niefs  and  certainty,  than  any  other  term. 

A  perfon  isfaidto  die  inteftate,  when  he  leaves  no  will,  and  in 
that  cafe,  as  he  has  not  fignlfied  his  intention,  rcfpeding  the  dif- 
pofttion  of  his  eftate,  the  law  to  prefervc  the  public  peace,  points 
out  the  mode  of  fettling  the  eftate,  and  the  perlbns  to  whom  it 
ihall  dcfcend. 

*  When  a  perfon  dies  inteftate,  the  court  of  probate  fhall  grant 

adminiftration  of  his  eftate  to  his  widow,  or  the  next  of  kio^  or 

both,  and  on  their  refufal  or  incapacity,:  to  fome  other  peribn,  a» 

the  court  ftiall  judge  fit  :  and   on  granting  adminiftration,  fuflici- 

ent  bond  with  furety,  ftiall  be  taken  for  a  faithful  difcharge  of  the 

truft.     When  an  adniiniftrator  is  appointed,  his  power  and  duty 

are  the  fame  with  that  of  an  executor,  and  he  is  bound  to  proceed  to 

the  fettlement  of  the  eftate  in  the  fame  manner.    He  muft  colled  and 

Snvcotorjf  the  eftate^  call  in  and  pay  out  the  debts.    The  only 

material 
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Material  difference  between  thefe  offices,  feems  to  be  this^  that 
if  an  executor  dies^  his  own  executor  fucceeds  to  his  office,  and 
is  the  executor  of  the  firft  teflator  :  hut  ihe  executor  of  an  admiraf^ 
trator,  or  the  adminiflratur  of  an  executor,  is  not  the  reprcfcn- 
tativc  of  the  firft  teftator  ;  for  the  power  of  aii  executor  is 
founded  on  the  appointment  of  the  teflator,  which  evidences  a 
confidence  repofed  in  him.  Such  executor  may  therefore  tranfmit 
his  power  to  his  executor.  But  the  adminiflrator  being  appoint- 
ed by  the  court  of  probate,  no  fuch  confidence  can  be  prefumed 
between  him  and  the  intcftate.  Therefore,  whenever  an  adnii- 
niftrator  dies,  before  he  has  compleatly  fettled  the  eftate,  or  an 
executor  in  the  fame  circumftances,  leaving  no  executor,  it  is  ne- 
cefTary  for  the  court  of  probate,  to  grant  new  letters  of  adminiftra- 
tion,  on  the  goods  not  adminiftered  upon,  by  the  former  executor,  or 
adminiflrator :  but  where  an  executor  dies,  leaving  an  executor 
appointed  by  his  will,  he  may  by  virtue  of  fuch  appointment^ 
proceed  to  compleat  the  feniemeut  of  fuch  unfettltd  eftate. 

When  the  adminiflrator  has  collcded  and  difpofed  of  the  perfon- 
al  eftate  of  the  inteftatc,  if  tliere  be  not  a  fufficit-ncy  to  pay  the 
debts,  the  court  of  probate  may  order  a  fale  of  lands,  fufHcient  to 
pay  the  debts  and  incident  charges  of  Pale.  When  the  debts  arc 
paid,  the  adminiftrator  muft  fettle  his  account  with  t!ie  court  of 
probate,  and  of  the  refiduum  of  the  perfonal  eftate,  if  any,  a 
diftribution  muft  be  made  to  the  heirs  of  the  intcftate,  unlefs  fuch 
heirs  being  legally  capable  of  aifting,  fhall  make  a  divifion  among 
themfelves,  and  prefent  the  fame,  in  writing  under  their  hands, 
and  ieals  to  tlie  court,  and  acknowledge  tlie  fame  before  fuch  court 
or  an  afMant,  or  jaftice  of  the  peace,  which  voluntary  divifion, 
Ihall  be  recorded  in  the  records  of  the  court  of  probate,  and  be 
condufive  on  the  parties  :  but  if  uo  voluntary  divifion  be  made, 
then  the  court  of  probate  may  appoint  three  fufficient  freeholders, 
who,  under  oath,  or  either  two  of  them,  may  make  a  diftribution 
of  the  eftate. 

/The  perfonal  eftate  of  a  mamdying  intcftate,  is  to  bediftributed 

among  his  lineal  heirs,  precifcly  in  the  fame  manner,  as  real  eftate, 

mnd  among  his  collateral  heirs,  in  the  fame  manner  as  real  eftate, 

not 
/Statutes,  Si* 


433  OF  TITLE  BY  LEGACY, 

not  received  by  defcent,  gift,  or  devlfc,  from  fomc  parent,  ancef- 
tor  or  kindred,  fiut  the  (latute  makes  this  difference  in  rofpe«% 
of  the  right  of  the  widow,  to  a  portion  of  the  real  and  perfonal 
eftate  of  the  intcdate.  She  is  entitled  to  one  third  of  his  real  eflate 
during  life,  and  to  one  third  of  his  perfonal  edate  forever,  if  he 
leaves  any  children  ;  but  if  he  leaves  none,  then  ihe  is  entitled 
to  one  half  of  his  perfonal  eftate  forever. 

Thcftamtelaw  makes  provifion,  that  if  any  of  the  children,  in 
the  lifetime  of  the  intcilate,  have  any  eflate  advanced  to  them  by 
way  of  fcitlemcnt,  this  (hall  be  taken  into  confideration  in  the 
diflribuQ^on,  and  all  the  clnidren  (hall  be  made  equal  in  their 
ihares.  if  any  have  received  their  full  (hares,  they  are  entitled 
to  no  more,  and  if  any  have  received  only  part  of  their  fliares,  they 
fhall  be  made  equal  with  the   red. 

3.  Of  title  by  infolvcncy.  When  the  eftatc  is  mfolvent^  the 
ftatutc  law  has  made  the  following  provifion  to  fettle  it. 

m  That  when  the  eftate  of  any  perfon  deceafrd  (hall  be  infol- 
vent,  or  infufficicnt  to  pay  all  the  jiift  debts,  which  the  deceafed 
owed,  the  fame  (hall  be  fold,  and  the  avails  thereof  be  divided 
and  diftributed  to  and  among  all  the  creditors,  in  proportion  to  the 
fums  to  them  refpeftively  owing,  fo  far  as  the  cftate  will  extend, 
faving  that  the  debts  due  to  this  date,  and  for  (ickncrs,  and  necef. 
fary  funeral  charges  of  the  deceafed,  are  to  be  (ird  paid. 

And  the  executor  or  adminidrator,  appointed  to  adminider 
on  any  fuch  infolvent  edatc,  before  payment  be  made  to  any 
perfon,  (except  as  before  excepted)  diall  reprefent  the  condition 
and  circumdances  thereof  unto  the  judge  of  the  probate  of  wills 
and  granting  of  adminiftrations,  who  (hall  nominate  and  ap- 
point two  or  more  (it  and  indifferent  perfons,  to  make  a  true  and 
equal  appraifement  of  fuch  edate,  and  adminider  the  oath  by  law 
prcfcribed  to  them  for  that  purpofe  ;  and  fliall  alfo  nominate  and 
appoint  two  or  more  fit  perfons  to  be  commidioncrs,  with  fuU 
power  to  receive  and  examine  all  the  claims  of  the  fcveral  credi- 
tors, and  how  they  arc  made  out  and  evidenced  ;  which  commif- 
fioncrs  fliall  be  fworn  according  to  law,  and  caufe  ihe  times  and 
places  of  their  meetings  for  attending  the  creditors,  in  ^^^^\^^^ 
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the  receiving  and  examiniog  of  their  claims,  to  be  made  known  and 
puhlifhcd,  by  fctting  up  or  pofting  notifications  thereof  in  fomc 
public  places  in  the  town  where  fucli  deceafed  perfon  laft  dwelt ; 
and  aUb  by  advertifing  the  fame  in  one  or  more  of  the  public 
news  papers  in  this  ftate,  and  any  further  notice  that  the  court 
of  probate  may  order  :  And  the  faid  judge  of  probate  fiiall  allow 
fix,  ten  or  eighteen  months,  (as  the  circumftances  of  the  eftate 
may  require)  for  the  creditors  to  bring  in  their  claims  and  prove 
their  debts  :  At  the  end^  of  which  time  limited  as  aforefaid,  fuch 
commiflioners  fhall  make  their  report,  and  prefent  a  lift  of  all  claims 
to  fuch  judge,  who  fhall  order  them  a  meet  recompencc  out  of 
the  eftate,  for  their  care   and  labour  in  that  affair. 

And  if  on  the  report  of  the  comniillioners,  fuch  eftate  fliall  appear 
to  be  infolvent,  the  judge  of  probate  to  whom  fuch  report  is 
made,  (hall  order  and  fet  out  to  the  widow  of  the  deceafed,  (if 
any  be)  fuch  neceflary  houfliold  goods  as  are  mentioned  in  the 
law,  entitled,  '*  ^/;  a^  for  dire  fling  and  regulating  th  levying  and 
firving  Exsciiiioniy*  to  be  exempted  from  execution  ;  which  goods 
fofet  out,  Ihall  be  her  own  property.  And  the  judge  ftiall  order  < 
the  widow's  dower  to  be  fet  out  according  to  law.  And  the  rc- 
fidue  and  remainder  of  faid  eftate,  both  real  and  perfonal,  (inclu- 
ding that  fet  out  for  the  widow's  dower,  and  under  the  incumbrance 
of  her  holding  it  for  life)  the  judge  of  probate  fliall  order  and  di- 
rect the  execut^or  or  adminiftrator,  or  executors  or  adminiftrators, 
appointed  to  afininifter  on  fuch  eftate,  to  fell  in  fuch  way  and  man- 
ner as  to  the  judge  fhall  appear  fafcft  and  moft  for  the  benefit  of 
the  creditors.  And  fuch  executors  and  adminiftrators  being  fo 
ordered  and  dircAed,  fhall  have  full  power  and  authority,  and 
they  are  hereby  authorifed  and  impowercd  to  make  fale  thereof, 
and  to  make  and  execute  legal  and  proper  conveyances  to  the 
purchafers,  which  fhall  be  good  evfdence  in  law  for  their  holding 
the  fame  accordingly.  And  fuch  Hiles  being  made,  the  faid  executors 
and  adminiftrators  fhall  render  account  to  the  judge  of  probate 
of  the  amount  thereof,  and  the  monies  ariling  thereby.  And 
the  judge  fhall  thereon  order  full  payment  to  be  made  of  the 
debts  due  to  this  ftate,  and  forficimefs^  ncccflury  funeral  c:;pcnces 

ai>d 
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•nd  incident  charges  of  fettling  and  felling  the  cftate.  And  thc'refi- 
due  to  be  paid  to  the  feveral  creditors  who  have  made  out  and  evi- 
dericcd  their  claims  according  to  the  diredions  of  this  slQ:,  as  afore- 
fuid,  in  proportion  to  the  fums  to  themrcfpedively  owing. 

Proz7/^r^<7/w^>/,Thatnotwith{landingtlie  report  of  any  fuch  com- 
miifioners  or  allowances  thereof  made  by  the  court  of  probate,  it 
fliall  and  may  be  lawful  to,  and  for  the  executors  and  adminiftra- 
tors  aforefaid,  to  comeft  the  proof  of  any  debt  at  the  common  law. 

And  no  procefs  in  law  (except  for  debts  due  to  this  ftate,  and 
for  ficknefs  and  funeral  charges)  fhall  be  admitted  or  allowed 
againft  the  executors  or  adminiftrators  of  any  infolvent  edate^  h 
long  as  the  fame  fhall  be  depending  as  aforefaid. 

And  in  cafe  judgment  fliall  be  rendered  againft  any  executors 
and  adminiftrators  of  any  infolvent  eftatc,  execution  thereon  lliall 
be  ftayed  until  fuch  eftate  can  be  fettled  according  to  this  a^t  : 
And  the  judgment  creditor  ihall  t^ke  no  more  than  his  pro- 
portion of  the  faid  infolvent  eftate  with  the  other  creditors  ; 
and  in  cafe  that  be  not  paid  on  the  fettlement  of  the  eftate,  fuch 
creditor  {hewing  the  fame,  and  producing  a  certificate  of  liis  pro- 
portion, the  court  ftiall  order  execution  on  fuch  judgment  for  no 
tbore  than  the  proportion  afo^eiaid. 

And  whatfoever  crcditior  fliall  not  make  out  his  or  her  claims 
with  fuch  commiflGloners,  before  the  full  expiration  of  the  time 
fet  and  limited  for  that  purpofe,  as  aforfaid,  fuch  creditor  fliall 
forever  after  be  debarred  of-  his  or  her  debt  ;  onlefs  he  or  flic 
can  (hew  or  find  fome  other  or  further  eftate  of  the  deceai«d^  not 
before  difcovercd  and  put  into  the  inventory. 

The  executor  or  adininiftrator,  at  any  time  in  the  courfe  of 
the  adminiftration  ot  tlic  eftate,  when  he  difcovers  it  to  be  infuffi- 
cient  to  pay  the  debts,  may  reprefent  it  to  be  infolvent. 

It  has  been  adjudged,  that  a  creditor  to  any  amount  cannot  be  a 

commilfioncr,   that  while  the   commiflioners  are  ading    within 

their  power,  and  duty,  no  appeal  can  lie   from  the  decree  of  the. 

court    of  probate  accepting  of    their   report  :    and  that    their 

jurifdidion  is  final  as  it  rcfpefii  the  creditors.    It  has  alfo  bcea 

adjudged 
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ttdjudgccl,  that  where  coxniniffioDers  axeeded  their  jurifdiftion, 
fts  where  they  took  into  confidcration  matters  arifing  after  the 
deceafe  of  the  inteftate,  that  an  appeal  would  lie  :  where  the 
^ommUlioners. charged  the  claimant  W4th  the  rents  of  knd  of  the 
antedate^  arifing  after  his  deaths  againft  a  debt  due  amecedeiit  to 
his  death  ;  and  where  tliey  allowed  the  adminiilratdr  his  expenft« 
for  fupporting  the  children  of  the  deceafed^  after  his  death.  «  it 
hasbeea  adjudged,  that  an  appeal  will  lie  in  favour  of  heirs  and 
legatees  from  the  decree  of  a  court  of  probate,  accepting  the  re- 
port of  cominiffioners  allowing  a  debt  to  the  adminiftrator  ; 
becaufe  there  is  no  perfon  to  contcft  llich  debt  at  Iaw,as  there  is 
5n  the  cafe  of  creditors,  for  the  admini(^rator^  who  alone  can  con* 
teft  debts,  will  not  contcft  his  own  debt. 

0  Where  there  arc  mutual  debts  between  the  deceafed,  who  d\- 
ed  infolvent,  and  a  creditor,  they  muft  be  ofFsett  :  and  this  m^ 
be  done  by  the  coramilfi oners.  Tne  executor  or  adminiftratqr 
cannot  retain  a  note  and  colled  the  whole,  fo  as  to  fubjeft  the  cre- 
ditor by  book,  to  take  his  average,  and  in  cafe  they  r^fufc  tp 
make  the  ofFsett,  they  may  be  compelled  by  a  court  of  chancery  : 
^  and  on  the  qucftion  of  allowing  to  apply  on  the  note,  a  fam  fouud 
due  by  commiffigners,  the  adminiftrator  or  executor,  may  comcft 
the  allowance  of  the  debt.  If  they  ftiould  put  fuch  debt  in  fuit,  tbp 
court  before  whom  aftion  is  brought,  may  apply  the  fum  allowed 
1>y  the  commiflioners,  in  payment  of  the  debt,  y  If  they  colleft 
•fuch  debt,  a  court  of  chancery  will  decree  the  payment  of  th^ 
fom  which  ought    to  liave  been  ofFsett. 

r  Albion  on  note  was  brought  againft  an  exeeutor,  who  plead.cd 
the  infolvency  of  the  cftate,  to  which  tlie  plaintiff  replied  the  dif- 
covery  of  eftate  not  inventoried,  but  on  demurrer,  the  cojart  held 
that  a  general  adlion  in  fuch  cafe  is  not  maintainable  ;  but  a  i[pe- 
cial    adion  adapted  to  the  nature  of  the  cafe. 

/  The  executor  or  adminillrator  are  not  rcfponiible  for  the  rents 

and  profits  of  the  real  ellatc  of  the  dt ceafcd,  before  it  was  rcpre- 

fen  ted  infolvent,  becaufe  it  goes  by  law  to  the    heirs  or  devifees  ; 

but  they  are  accountable  after  the  reprefentation  of  infolvency. 
Vol.  I.  L  1  1  Chap. 

n  STaniford,  Ac  vs.  Hyde,  S.  C.  I7yi.  Fairwcthcr  ▼?•  Curtkc,  '  .C  I793» 
•  Hofmcr  vs.  Brattle,  S    t.   1791.  p  Hoi'tntr  v».  MeirMm,  S.  C.  179«- 

^  R'jfc  vs.  CUrk,  &  Wife,  S-  C  1790.         r  J.)nc»'>S»'r..Ti,  l.cv&werih, 
a,  C.1789.       /Storervt-    Hiaklcy,  S.  C*  Vg90. 
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OF  INCORPOREAL  PROPERTY. 


.1 


INCORPOREAL  property  has  aJrcady  been  defined  to  be 
an.  ideal  right,  iflbing  out  of  fubftanciai  corporeal  things,  either 
ireal  or  perfonal.  In  England  tliere  are  feveral  things  which  are 
dafled  under  this  defcription  :  but  in  this  (late,  there  is  no  right 
'which  caji  ftridiy  be  called  incorporeal,  but  the  right  of  ways  : 
which  i&  a  privilege  that  one  has  to  pafe  through  the  land  of  ano- 
ther. This  right  may  be  created  in  two  ways,  by  prefcription^ 
and  by  grant.  Grants  may  be  exprefs  or  implied.  An  expre& 
^raht  is  where  tlic  proprietor  of  land  by  deed,  conveys  to  another 
the  riglit  of  paffing  over  his  land  :  or  it  may  be  grounded  on  a 
ipecial  permiflion,  or  licence,  as  where  the  owner  of  lands,  grants 
to  another  tlic  liberty  to  pafs  over  them  to  go  to  mill  or  to  market, 
or  the  like.  In  this  ca(e  the  right  is  confined  to  the  grantee  alone, 
and  cannot  be  affigned.  •  Grants  arc  alfo  implied  by  operation 
of  law.  If  a  man  conveys  to  me  a  piece  of  land,  which  I  cannot 
approach  without  pafling  through  his  other  lands, — as  a  piece  ih 
the  middle  of  his  field,  he  at  the  fame  time,  impliedly  gives  me  a 
way  to  it,  and  I  may  crofs  his  other  land  for  that  purpofe  :  for  it 
is  a  general  maxim,  that  when  the  law  giveth  to  one  any  thing, 
it  giveth  impliedly  whatever  is  neceffary  to  enjoy  the  fame. 

Aright  of  way  by  prefcription,  is  where  the  inhabitants  of  a 
towa  or  village,  or  the  owners  or  occupiers  of  a  cer**iin  farm-, 
have  immemorially  ufed  tocrois  ftich  a  ground,  for  a  particular  pur- 
pt)fei  Tliis  immemorial  ufage  fuppofes  an  original  grant,  which 
creates  a  right  of  way.  Such  is  the  common  law  :  but  this  country 
has'  been  fo  lately  fettled,  that  the  right  of  prefcription,  has 
hardly  ha^  thne  to  operate. 
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CONTAINING  FORMS  AND  PRECEDENTS. 

KTo  »11  People  to  whom  thcfc  Prefents  fhatl  come  Greeting. 
NOW  Ye,  that  For  tin  confidcrarinrt  of  received  to  m^fi^l 

lktisf»Oion»  of  l>o   give,  gr^nt,  barg4in»  felt  and  confirm  unto    the 

iaid  To  ha^e   and  to  ho^d  the  above  granted  and  bargained  Pre« 

mtfft.  with  the  Appurtenances  thereof,  unto        the  faid  Heirs  and  Af.  ^ 

iigns- forever,  to        and  their 'own  proper  Ufe  and  Behoof.     And  atfo, 
the  fitTd  Do  for    fel  Heirs,  Execvors  and  Adii>trt((rat&ri,  cove« 

/Vint  with  the  faid  Heirt  and  AfRgntt  tlmt  at  and  until  the  cnfcaling 

of  thefe  Prcfcnrs,  well  fcized  ef  thr  Piemiles  as  a  good  indefeafible  Ef- 
tate  in  Fee  Simple;  and  have  good  Right  to  bargain  and  fell  thc/amc  in 
Manner  and  Form  as  h  above  written  ;  and  that  the  fame  is  free  of  all  !n« 
cumbraBces  whatfoever.  An^l  furlhermhrc      the  fiid         do  by  thcfc 

Frcfenti  bind        fel  Heirs,  forever  to  Warranr  and  defend  the  abovt 

granted  an  bargaioed  Premifes  to         the  faid  Heirs  tnd  Adigns,  againft' 

all  CUims  and  Demands  whatr.>ever.  tn  witnrfs  whereof  have  bcreunM 
let         Hand  and  Se:il  the      Dj/  of        ^tjuio  Domini  i"]^    ' 

in  Pteftnteof 

WRIT  of   SUMiMON$..  .       . 

To  the  Sheriff  of  the  county  of  H — his  dcpor.y,or  to  cither  of  the  C^nftd* 
bles  of  the  town  of  G— <in  faid  county  Greeting. .  Ry  authority  of  tl^:  Stare 
of  ConncAicut,  you  are  hcrrby  commanded  to  fummnn  A.  3.  of  faid  G— 
<o  appear  befote  the  Court  of  Common  Pleas  to  be  hofden  at  H— on  the.' 
Tuelday  of  tiien  and  there  to  anfwrrr  uuto  CD.  pf  V/— in.a  pJea  of 
^rhich  is  to  the  damjgeof  the  Plaintiff  the  fum  of  lawful  aione\\  and  4fo 
recover  the  fame  with  cod,  thr  PUinMtf  bringa  ikis  fuit.  Fail  noc,  and  make 
lawful  fervice  and  retttin.    Dated  a;  Juilice  of  P«4Cc. 

WRIT   of  ATIACISMENT. 

.  To  the  Sheriff  of  the  county  of  IT-^-his  deputy,  or  to  either  of  the  cnnOa- 
^les  of  the  town  of  G— in  ^id  county  Gtccling.  By  autfiority  of  the  State 
of  ConiiC^icut,  you  arc  hcrchy  commanded  to  attach  the  g<v>ds,  <«  cftate  cf 
A.  B.  in  faid  G — to  the  value  of  lawful  moiuy,  and  for  want  thertt.f  at- 
tach* his  body,  and  him  hafc  to  appear  before  the  Court  of  to  he  }.<  Iv'en 
at  on  the  day  of  then  and  there  roanf^vtr  unto  C.  D.  n»f  f^id  G —  in 
a  pica  of  which  is  to  the  dam  .{>«  nf  the  PUtntilT        lawful  money  and 

to  rtcowcf  the  fame  with  coft,  the  Plaintiff  brings  this  fuh-.  BoMds  for  pro* 
fccuiioD  arc  given.  Fail  not,  and  make  lawful  fcrvicc  abd  return.  Z>aced 
at 


DECLARATIONS. 
ASSAULT   and   nATTERY. 


\n  a  plea  of  trefpafs,  whereupon  the  plointiff  declares  and  fays,  that  on  or 
about  the  day  of  at  the  defendant  with  force' ar^d  arms,  did  an  af. 
fault  mail';  upon  the  body  of  the  plaintiff,  and  did  him  beat  and  ftrilcc  man^ 
Utfws    wMcrcby  he  Was  much  woaoded^and  greatly  injorcd,  to  hi&  danaage 
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iDformition  QUI  TAM  for  an  ASSAULT  and  BATTERY;  and  Warrant. 

To  A.  B.  Efquire,  Jufticeof  the  Peace  for  the  coomy  vf  H — comes  C,  D. 
ef  E — and  complains  and  informs  as  well  in  the  name  of  the  Siaie  of  Con- 
ne^icut  as  in  his  own  nxme,  that  F.  G.  of  on  the  day  of  at  with 
force  and  arths  di<l  an  aiTautt  make  upon  the  bidv  of  the  co(npIain|nt.  and 
did  him  beat. and  Arike  many  blovvs  *. — which  doini;s  of  t^  faid  F.  O.  are 
againft  the  peace,  and  contrary  to  the  ftarute  in  fuch  cafe  provided,  and  to 
the  damage  of  the  complainant         lawful  money.     Dated  at  CD.. 

To  the  Shf  riff*&c.  By  authority  of  the  Sratc  of  Conne^icut*  you  are  hercbf 
eoiAmaodcd  forthwith  to  arreft  the  body  of  the  above  named  F.  C  of  an'l 
him  bring  before  me  the  fuSrcrsber  a  jnrtice  of  the  peace  for  faid  county  of 
«t  then  and  there  to  anfwer  to  the  matters  contained  I'n  the  forei>oin^  com- 
plaint of  C.  D.  and  be  therein  dealt  with  according  to  law.  Bonds  for  pro- 
fectttiou  are  given.    Fail  not  &c. 

SLANDER. 

.In  a  plea  o^the  cafe,  whereupon  the  plaintiff  declares  tfnd  fays,  that  from 
his  youth  to  the  prcfcnt   :imc,    he  has  e^fr  fuflained  a  ^ood  character,  and 
has  never  been  guilty  of  the  crime  of  theft,  yet  the  defendant  minding  ami 
intcn.-iing  to  injure  and  dcftroy  the  chara^cr  of  the  pUiniiff,  did  on         at 
nialicioully,    fa.lely,  and  openly,   utter  and  publifh   in  the  hearing  of  fundry' 
citizens  of  this  (1a:e,  thr:Jol!owing  falfe,  and  fcanJalous  words  of  and  concern- 
ing the  plainti/T,  (v't.)  A.B.  (meaning the  plaintitf)  is  a  thief  and  has  (lolea' 
my  horfc   (meaning  the    defendant's  horfe)    and  the   plaintiff*  {ays   that  by 
reafoo  of  the  defendant's  Tpeaking  fiid  words,  be  has  been  greatly  fnjarcd 
in  his  good  name  and  reputation,  has  been  put  to  great  trouble  and  expenie 
and  expolcd  to  a  criminal  profecution  for  the  crtnte  of  thefc,  which  is  to  his 
damage. 

^ALSEIMPRISONMENT. 

In  an  a^ion  of  trefpafs,  whereupon  the  pUintiif  declares  and  (ays,  that 
the  defendant  on  at  did  with  force  and  arms  an  aflault  make  upon 
the  body  of  the  plaintiff',  and  him  did  beat  and  wound,  and  unlawfully  im* 
prifon,  and  detained  and  confined  him  in  pri(bn  for  the  fpaca  of  twenty- foiy 
hoursy  and  then  and  there  did  to  him  many  other  injorivs,  againft  the  peacv 
and  to  his  danfage. 

MALICIOUS    PROSECUTlOfSr. 

Tn  a  plea  of  the  cafe,  whereupon  the  plaintiff  declares  and  fays,  that  ha 
has  from  his  yooih  to  the  prefeot  lime,  fuftained  a  good  charaAej-^  and  hat 
never  been  guilty  of  perjury,  of  which  the  defendant  was  riot  ignorant,  bdt 
contriving  and  maliciouHy  iaiending  to  injure  the  charaQcr  of  the  plaintiff, 
and  bring  him  to  puSlic  fcafffftl  and  d)rgrace,did  falfely  and  malicioully  and 
v/iihoiit  any  reafonable,  or  pr<fbal;le  caufc  whatever,  on  the  day  of  caufe  and 
procure  the  plaintiff  to  be  informed  again(>,  and  indift'ed  for  the  crime  of  per- 
jury, in  the  following  manner  freciti  the  iafarmiiion  or  inJi^Wefit  with  tht  vfhcU 
firoce^iHg't  and  the  atquUiat.)  And  the  plaintiff  fays  that  he  was  innocent  of 
faid  crime  of  perjury  charged  in  faid  information,  yet  the  defendant  well  know- 
ing the  innofcncc  of  the  plaintiiT,  but  intending  to  injure  him  did  falfclv» 
and  muiiciotifly,  and  wiihont.  any  reafonable  or  probable  caufe  whatever, 
caofe,  anM  procure  the  plainti^  to  be  informed  againftAindiAed  and  proftcu- 
ted  for  the  crime  of  petjury  as  aforcftid,  whereby  the  plaintiff  has  been  greaf- 
K  injured  io  his  reputation,  and  has  been  put  to  great  trouble  and  coU  in 
nis  nccciUfy  defence.        To  iiis  damage. 

TRESPASS  for  DfiBAUCttlNG  the  PLAINTIFF'S  DAUGHTER. 
Jn  an.aQion  of  trefpafs,  whereupon  the  plaintiff  declare*  and  fays,  that  the 
defendant  on  the      day  of      and  at  divicis  other  times  fincc,  did  ,with  force 


sni  cr'ftts  brevfc  flrffl^cnr«f  into  the  Imnfe  of  the*  pdilnVlC  a«Ki:  affil«lr»  mtke 
ilpon  th^  body  of  A.  B  ih«  pUimilT 's  ierTunt  and  dan>pMer»  under  th«  a^ 
of  cwei>ti^ofi«j<  f«art;  ard  tile  drfeodant  diit  then  zt6  there  fcdnce  aoi  do- 
>auch  the  ftid  A.  B.  and  carnally  know  her,  and  get  her  Mth  child.  .Bf 
which  the  plaintiff  lofl  the  company^  tf^d  fervice  of  his  fafd  fervant  and 
child  for  a  lon^  time,  vht.  from'  and  wai;pac  t(>gr<ct  lalR>f^8nd  trouble, 
and  was  forced  *o  expend  one  hundred  pnund  in  coaintiiniog  and  iikiog  care 
of  her  lyin^  ia  of  (aid  child,    to  his  damage. 

CASE  for  DEBaOCHING'  the  PLAmTIfF^  DAUOSftftK. 

tn  a  plea  of  trtfpafs  on-  the  ctfe,  where  upon  the  plaintiff tie^Iar^iind  Ciftt 
that  the  defendant  on  the  day  of  at  contrary  to  thb  ihlnd' and  will  o| 
the  plaintiff  did  eoicr  his  honfe,  tad  thon  and  there  feduced,  debauched  and 
eirtially  kiicfW  A  B.  his  daHi^tcr,  who  lived  with  tho  plMntiff  and.  de- 
pended on  him  for  her  fnpport  :  and  the  dtfendai)t  begot'  the  faid  A.  B*  witli 
cbUd  ;  by  whicli  the  plaiAtiff  loft  the  comfort  and  kivkt  of'kis  fervant  ao4 
child  ^fora'tong'tlaAe,  Tiz«frcfh  and  was  put  to  great  la^  and-troubld 

and  fxpendtfd  ime  btmdred  poonda  lawful  money  in  maintalnioj^  and  taking 
oete  of-  btr,  m  htt  lying  in  of  fatd  child,  anddtuiog^ber  iackueftj  t»  bis  da* 
nage  >     ■■    ■  ■ 

DidSfilSlM. 

In  a  plea  that  to  the  phintiffthe  defendint  render  the  ielttn  and  peaceable 
^biTeiCon  €f(  a  cerealn  tra£l  or  parcel  of  land,  lying*  in  and  Dutted^  boufld* 
ed  and  deicrtbed  as  foHo\H  comaSnIng  aboM  aerts  ofwiJchtraH 
oe  garccfl  of  land,  the  plaintiff*  o«i  or  about  the  day  of  ivas  ^t[l  fcicod 
and.  poiniled  in  hisown  rij^ht  in  fee,  and  fecoAtsiiued  tlioreof  pofTeiied,  until 
on  or  about  the  day  of        when  the  defendant  without'  law  or  right,  and 

contrary  to  the  mind  and  will  of  the  plaio'ti/f  thcfetnto  entered,  and  ejeOed 
the  plaintiir  theUfrom,  and  eirer  fince  lias^  and  ftilldoth  continue  to  defbrott 
and  bold  tl»e  plaimiirout  of  the  jfrentifes,  taking  the  wbolr  profiia'to  hioielfi 
wlilch  is  id    the  dama]^  of  the  plaintiff^  the  fum  of  uhetelBrthe  plrio* 

tiffbrin^sT  this  fuit,  and  demands  erf  the  defendant*  tite  furrendry  and  ^(deVye^ 
Mien  of  the  preeaifes^  together  with  fald  daaagea  etad«oft  U-tiiU 


•rftO* 


PA-ftTH  ION. 

In  a  plea  that  the  defendant  do  appart,  divide,  and  fet  out  to  the  platntifT 
one  moiety, or  half  partcf  a  certain  tra^  of  land,  contasnin^  acress 

with  thfc  buildings  thereon,  lyinx  in  and-bmted,  bounded^  artd'der€ri<;ed  a* 
foUows— Whereupon  the  p)aintift*declares,  andTayii  that  he,-  and  thedefcind^ 
ant  hold  (i\d  trsA  of  land  together,  and  undivided,  a4  te«iant<^  in  common,) 
}n  ibch  mannfetand  prop<>rtioti;  that  it  belodgs  to  the'plaiintiircobave.aod  tw 
hol<!in  fererattyone  half  part  of  the-premifes,  and  that  bcf  has  a  right  to 
bave  his  faid  proportion,  and  partfet  out  hjr  proper  meites,'  and  bounds,  and' 
to  hold  the  fame  in  feverilty,  trat  the  defendant  alvtayk^haa,  and  ftiil  doet 
refufe  to^  have  the  iamc  fet^out,  and  a'pparted  to  the  plaibtlH^  or  to  roofer 
the  plaintiff*  to  hold  the  fame  in  fevcralty,  tho  often  requeOed,  and  d^malit 
ded — which  is  a  damage  to  the  plaintiff',  the  Aim  of  for  wh-ich,  and 

for  colls,  and  to  obtain  paiiiuod  of  i&sd  deibribed  prcmifcf,  the  plainiilf  bringt 
tills  fuit* 

TRESPASS. 

In  an  aObn  of  trefpafs,  whereupon  the  plaintiff*  declares,  and  &ys,  that  ett 
the  d^y  of  ht  was,  and  ever  iinre  has  been,  lawfully  ieized  aod 

polTciTedof  a  certain  traA  of  land,  lying  in  buttedy  aad   bounded,  aod 

defcribed  as  fdllnv^s  and  the  plairti iff*  fays  that  on  the  daf  of 

the  defendant  did  with  foice,  and  arms  break,  and  enter  into,  and  upon,  faid 
defcribed  tira A  of  land  of  the  plaidtiff,  and  did  tread  down,  consume  and  dc* 
ftroy  the  herbage  then  and  there  growing,  and  dtj  cut  down  one  hundred 
Udt$f  tbeoi  aikd  there  (landixij,  and  g^i^wiag,  ta  iba  dasnage  of  the  vlaintiff*. 

Where 
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Where  the  ^amaj»r  !s  done  by  cattle,  the  dfcJaratton  innft  charge  the  49m 
fendanC  with  breaking  into,  and  enterin);  upon  ihe  land  of  the  plaintilT^ and 
treading  down,  and  dcilroying  the  grafa,-  snd  herbage  with  hh  cattle,  viz* 
horfesy  oxen,  (beep,  &c. 

.   TRESPASS    with  rcfp^a  to  THII^GS  PERSONAL. 

*  In  an  a^ioh  oif  trefpafs,  fivHeceupon  the  pUiatifT declares,  and  fayt,  that  on 
the  day  of  he  was  the  lawful  owner  of  a  certain  hay  horfe,  fix  yeart 
old,  of  the  price  and  vaiue  of  thirty  pounds  lawful  nooncy,  and  thr  defendant 
on  Tatd  day,  did  With  foice,  and  arms,  take  and  carry  away  (aid  horfc  out  of 
the  potTelfioii  of  the  p'atotiff,  to  fnine  place  unkoo^vo,  whereby  the  pUki* 
tiff  has  wholly  loft  Che  fame,  to  his  damage. 

In' an  adton  of  trefpafs,  whereupon  the  plaintilT  declares,  and  Tays,  that 
the  defendant,  nn  the  .  day  of  at  did  with  f«)rce,  and  arms  hreak  in- 
to the  dwelling  houfe  of  the  plaincifT,  and  did  him  ;«irault,and  heatf  and  Cin^ 
lawfully  imptifon  for  the  fpace  of  twenty  four  hoars,  and  did  wtrii  force  uke« 
and.  carry  away  his  goods,  and  chattels,  via.  one  thoufand  hatf  of  the  pricey 
and  Talae  of  one  thoufaud  dollars,  <Scc.  whereby  the  platntitf'LeA  the  iamCt 
to  hift  damage. 

TROVER. 

-  In  a  plea  of  th«  cafe,  when  upon  the  plaintifT  declares,  and  fayi,  that,  on 
tbe  day  of      «  he  was  pdifi  (Ted  of  ten  yards  of  brnad-doth,  of  the  vatne 

of  fen  pounds  tawfat  money,  which  was  hisown  proper  efl^ite,  and  being  h 
thereof  poHrfled,  he  afterwards  on  the  d^y  of  lofl  faid  broad- cloth, 
out  of  his  hand^.  and  poirefllijn,  which  af'.erwards.on  the  day  of  came 
Into  the  hands  and  poflcflion  of  the  defendant,  by  finding  t  and  the  plain* 
tilf  (ays,  that  the  defendant  well  know  that  the  faid  cloth  belonged  to  tbe 
pla'niifT,  but  contriving,  And  intending  to  deceive,  and  defraud  him,  he  the 
defendant  haa  at  ail  times  negle^d  and  refufed  to  deliver  faid  cloth  to  the 
plainiiir,.*ho  often  requefled,  pirricnlarly  on  the  day  of  and  the  de* 
fendaot  afterwards  on  the  day  of  .  converted^  and  difpoiiBd  of  thciainei 
to  bis  own  .ufe,  to  the  damage  of  tha- plaintiff. 

.    ■  t 
DEiBT. 

In  a  plea  that  to  the  plaintiiT,  the  defendant  render  the  fum  of  lawful 
money  which  he  juftly  owes,  and  tinjuflly  detaini,  whereupon  the  plaintiff 
declares  and  fays,  that  the  defendant  in  and  by  a  certain  writing,  or  bond 
obligatory,  under  his  hand,  and  feal,  by  bim  well  executed  da^ed  the 
day  of  acknowledged  himfclf  holden,  and  firmly  bound,  and  obliged  upto 
the  plaintiff*,  in  tbe  fum  of  to  be  paid  in  a  reafonable  time*  when  there- 

to requeued,  as  by  faid  writing,  or  bond  obligatory  ready  in  court  to  be 
fbewn  appears :  which/debt  the  defendant  bas  never  paid,  tho  often  requcfl- 
ed  and  demanded,  aod  tho  reafonabl,!  time. has  acciued— lo  the  damage  of 
the  plain ti^flr. 

,      COVENANT. 

In  a  plea  of  covenant  broken,  whereupon  the  plaintitf*  declares,  and  fayt, 
that  on  the*  day  of  for    tbe   confideration   of  he  p.urchafed 

of  the  defendant  a  certain  tra^  of  land,  lying  defcrihed  as  follows  : 

and  that  the  defendant  on  the  day  afortfaid,  made,  executed,  and  delivered 
to  the  pUint>ff  a  deed  of  conveyance  of  fdid  lands,  in  which  among  other 
thing«,  che  defendant  covenanted  with  the  plaintiff,  that  at,  and  until  the 
.  ciileaUng  of  faid  deed,  he  the  defendant  was  well  leized  of  the  premiies,  as  a 
good  indefcafible  eOate  in  fee-^aa  by  faid  deed  ready  in  court  to  he  Ibewn, 
appears.  Now  the  plafntifFfays,  th^it  at  the  time  of  executing  f^id  deed« 
the  defendant  was  not  w|li  ftized  of  the  premifes,  as  as  ellite  in  fee,  and 
•         4   •    '  that 


that  he  wair  aot  theowner  of  fjiid  Und,  b«t  the  fame  belonged  to  C.  D.  and 
'tlv:re0pon^hc  pU'inxitfUyi  that  ihic  defendant  his  faid  covenant  not  regal- 
ing hac  wholly  failed  to  keep,  and  perform  the  fime,  tho  often  requeued, 
but  has  broken  the  fame, and  rcfufcd,  and  ftilldoct  rcfufe  to  keep  the  i'amc, 
to  the  damage  of  the  plaintiff. 

ACCOUNT. 

In  a  pUa  that  to  the  pUintifT,  the  defendant  render  his  reafonable  account* 
during  the  thno  ioMrhich  he  was  the  plaintiff's  bailiiTantf  rtfceivnr,  whereujpoa 
the  plainiiff  declares  and  fays,  that  frona  the  day  cf  till  the  day  of 
the  defendant  was  the  bailiff  and  receiver  of  the  plaintiff,  and  did  during 
that  timcy  receive  of  tlie  plaintiff  divers  goods  and  meichandizc,  viz. 
to  fell  and  difpofe  of ,  to  merchandize  with,  and  m&ke  profit  thereof,  and  to 
render  his  reafonable  account  thereof  to  the  plaintiff  w'hen  he  fhould  after- 
wards be  thereto  requtftcd  :  yet  the  plaintifffays,  that  the  defendant  has  hi* 
therto  rcfufed  aad  Itiil  does  rcfufe  to  render  his  reafonsi  Ic  account  thereof^ 
tho  often  requested,  which  is  to  the  damage  of  the  plaintiff  the  fttm  of  and  to 
recirver  the  ume,  and  that  the  defendant  render  his  rcafonahle  acreunf,  du* 
tifigthe  time  be  was  bailiff  and  receiver  as  aforefdid,  the  plaintiff  brings  this 

fuit.  

ASSUMPSIT- 

In  a  plea  of  the  cafe,  whrt-cupon  the  plaintiff  declares  and  fav*  that  on 
the  day  of  the  defendant  wasjuftly   indebted  to  the  plaintiff,  in  the  fiim 

of  one  hundred  pounds  lawful  money,  for  money  he  the  defct.dant  before 
that  time  had  received,  to  the  ufe  uf  the  plain'iff,  and  being  fo  indebted, 
the  defendant  in  confideration  thereof,  afterwatdson  the  day  of  ^ffunied 
upon  himfeJf,  and  well  and  faitii fully  promifed  the  plaintiff,  to  pay  to  him  faid 
fum  of  one  hundred  pounds  lawful  money,  in  a  reafonat  Ic  time  then  af:ero 
wards,  when  thtreto  requeued;  nevcrthclefs  the  pl.intiff  fays,  th*t  the  de* 
fendant  his  faid  promife  not  regarding,  hath  never  peifofmed  the  Cdxnt  tho 
often  requeued,  and  tho  a  reafonable  time  hath  long  lince  accrued,  to  tha 
damage-  •  *      ' 

Whereupon  the  plaintiff  declares  and  fays  that  on  the  day  of  the  de- 
fendant was  juOly  indebted  to  the  plaintiff  in  the  Turn  of  one  hundred  poundg 
lawful  money' for  money  before  that  time  laid  out  and  expended  for  the  do* 
fcndant,  at  his  fpecial  inftancc  and  lequcft— or  lent  and  advanced  for  him 
at  his  rpecial  inft^tnce  aad  requcH^-  or  for  goods  io\A  and  dclivorcd,  fas  fbt 
cafe  may  ht)  and  being  fo  indebted,   &c* 

Itt  a  plea  of  the  cafe,  whereupon  the  pUintiff  declares  and  fays  that  on  the 
.day  of  the  plaintiifand  defendant  came  to  a  fet  element  and  adjuftments  of  a«« 
counts  before  that  time  fuoliiliog  between  them,  and  there  «-a»  found  due 
from  the  d«:fcndanr,  on  the  account  fo  Oattd,  to  the  plaintiff,  a  balance  of  lefl 
pounds  Uwful  money,  and  the  defendant  being  in  arrcar  to  tite  plaintiff  faid 
fum  of  ten  pounds  lawful  money,  he  did  on  the  day  aforel'aid,  in  conHdeialion 
thereof  alfuiticy  &c*  ..    ■ 

•     In  a  plea  of  the  cafe  whereupon  the  plaintiff  declares  and  fays,  that  on  t^ie 

day  of     he  was  the  lawful   proprietor  of  a  certain  twA  of  land,  lying' 
containing     acres    and  is  defcribcd  as  follows  and  the  plaintiff  lays  that 

on  the  day  of  at  the  fpecial  inftance  anH  rcqiittf^  of  the  defendant,  he  per- 
mitted the  defendant  to  enter  into  poff:i!!on  of  the  premifc^y  and  the  defend- 
ant held,  and  occupied  the  prrmifcs  for  the  fpacc  of  one  ytar  altcrwardf,  tak- 
ing the  whole  profits  to  himftif  /  and  the  dtrf^-ndint  in  confideration  thereof, 
afterwards,  on  the  day  of  affumed  on  himfclf,  and  well  and  faithfully 
promifed  the  plaintiff  to  pay  to  him  fo  much  money  as  he  therefor  reafona- 
bly  defervcd  to  have,  in  a  rcAfonabie  time  when  thereto  requeftrdy  and  the 
plaintiff  fays  that  he  therefor,  rcafonahly  defervcd  to  have  one  "hundred 
pounds  lawful  money,  of  which  the  dcfcndaot  hafi  notice,  yet  the  plaintiff  f^ys 
that  the  defendant  Iii&  laid  promife  not  reeardiog  hath  ncvei  };ciformed  the 
Umt  Ac.  »00K 


«OOX    DEBT. 

\a  .».p|eath#t  t*  the  pUtntiff  the  defcp4aot  utr.der  tbe  fum-jOf  Utij&il 
money,  Ufhichto  the  plaintiff  th£  defendant  juftly  o>ii;cs  by  bopk,  to  balaQ£,jB 
book  aecoants  as  by  the  plaintifT's  bock  ready  in  .court  <to  be  produced  ap- 
pear!, which  debt  the  defendant  hath  ncrtr  paid  tho  often  requeued,  &c. 

T<Mlbe^iMf;  ftc-  Whereas,  A.  B.  of  brooghthisa^ion  of  debt,  to  the 
«>vrt  of  common  plca:s,  holden  aC  againftC.  O.  of  an  abfent  and  ahicond* 
IjDgddbtor,  by  writ,  beating  date  day  of  demanding  ten  pounds  lawful  mo* 
ncy,  which  writ  was  duly  ierved  on  iaid  CD.  and  iSfo  a  true  aod  atteftt^ 
copy  thereof,  with  the  officer's  doings  thoreon^  was  left  with  £.  F.  of  attr>r- 
-ntj  and  debtor  to  faid-C.  D.  more  than  fourteen  days  before  the  fitting  ef  faid 
oourt,  to  which  faid  writ,  being  duly  .ferved,  was  returned,  and  by  legal  re« 
jnoves,  faid  a£tion  came  to  the  court  ofeommon  pleas,  holden  at  on  the 
4lay  of  when  aod  where,  the  plaintiff  locoVefed  juilgmcnt  againO  the  faid 
jC.  l).  for  the  fum  of  and  coil  of  iuit  and  thereupon  took  out  execotion, 
&>rth.c  iuiDBafor4r^id,  with  one  ihilling  more  for  £iid  execution  Jn  due  form 
of  law,  which  czecution  was  dated,  and  figncd  by  clerk  of  faid  court,  and 
dite^d  to  the  (herlf!  of  the  county  -of  to  frrve  aAd  return,  which  execu- 
tion Wp)s  put  into  theh^nds  of  fh^riCof  Xud.eouaty,  wjho  on-tf>e  d»y  of 
made  return  thereof  with  his  indorrement  thereon,  that  be  had  made  dili- 
jgfrut  fcarch  aod  enquiry  after  the  perl'on  And  cftate  of  C  D.  and  oould  /ind 
i^eitlicr,  and  that  on  the  day  of  h^n^adcdcicand  of  E*  f  ^ttor^cy  and  4ei>* 
'tor  to  iaid  C*  D.  of  th£  ftims  contained  in  faid  e«^tioii,.an4  that  h«.ccfaie4 
rto  i)iy  the  Oinje,  or.fiicw  any,ef>ate  of  the  faid  C.  P-  whereupcin  faid  C4cca» 
trnn  could  be  Uv.ifd.  Fc^s  As  by  the  6ics  and  records  of  Uid  coyrt  an^ 
(^iii  execution  t^^iih  the  indorrement  thereon  may  appear.  Ax^d  now  th^ 
*pUlnti/f  iays  that  faid  E.  F-  »t  the  time  the  .copy  of  faid  writ  was  lejft  with 
him,  was  jutUy  indebted  to  f^id  C.  D.  in  a  ^rc^^ter  fi^oi  t^aa.tt^  ^aH>W^t  qf 
faid  judgment  and  execution,  with  tht  QiScers  tecs  thereon:  yei  t4e  ^ftJcd- 
»nt  would  not  expofe  ordifcover  any  cQate  w>eyeon  iaid  execution  might  bt 
levied,  nor  pay  the  fame  or  any  part  thereof,  whereby  the  defendant  ha 
•become  liable  in  law  to  pay  the  fame,  out  of  his  owa  eitate,  ai  Ki$  own  pro- 
pcrdebt  ;  and  the  plaintiflT fays,  that  fatd  judgment  has  ne^er  .been  rercrfrd, 
iror  has  the  fame  and  thcofficers  feescrer  been  p3:d,  but  arc  now  due. 

Ihefc  are  thrrefoic  by  the  authority  of  the  State  of  ConnelCMcut,  to  i;e- 
quire  you  to  make  the  (aid  £  F.  to  know,  that  he  appear  before  the  court  43f 
common  pleas,  to  be  holden  at  on  then  and  there  to  (hew  reafons  if  ^ny 
he  have,  why  judgment  ihould  not  be  had  and  rendered  in  favour  of  tb« 
plaintift'againft  the  faid  K.  F.  fof  the  amount  of  laid  jnclgment  aud,exccut}on4 
and  officers  fees, and  the  colis  of  ifns  iiiit,as  his  o'vn  proper  debt,  to  be  paid 
hut  of  his  etUte,  and  that  execution  fhould  be  ilTued  againft  him  accordingly* 
Fail' not  &c.  

ACUON    on     STATUTE. 

In  ao  a£tior» bought  on  a  certain  (Utute  law  of  this  (lat£,  .enthied  an  a£^for 
deteAing  and   punilhii^  trcipafTes  in  difsrs  cafes,  and  .dir«4king  proceedings 
therein:  whereupon  the  plaint  iif  declares  and  fays,  that  by  faid   ilatuto  it  is 
cnaOcd  frethe  tie  firji  paragraph )  Now  the  plaintiff  fays,  that  on  the 
day  of  he  was  well  feizcui  and  ponciTed  of  a  certain  traO  or  piece  of  Uml 

lying  in  and  defcrlhcd  as  follows,  and  that  the  defendant  on  the  day 
%ii  did  with  lorce  and  armr,  break  into  and  enter  upon  faid  traO  of  land, 
*  and  did  then  and  there  cut  down  ten  trees  of  a  gr^rater  dimeniian  tlian  one 
Tuot  diameter,  and  the  fame  carry  away  to  fome  place  iinknown,  aod  tb^ 
plai*itiif  fay*  that  the  dtftnUant  by  force  of  faid  lUtute,  has  foffeitcd  and 
become  limbic  t<»  pay  to  tlie  plaintilTrtn  fhilliti^s  lawful  money  for  cacb-of 
fiiid  trers,  and  thrrc  limes  the  value  of  faid  trf:es»  and  the  plaint iif  fays  that 
laidtrct^veic  well  uivrth  ^brcc  poands  lawful  money,  and  tLat  liic defend-* 

.  a»t 
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ant  has  forfeited  and  become  liable  to  pay  to  the  pUiDtifTche  foin  of  foarteeo 
poiindi  lavkfui  money,  being  ten  (billingi  for  each  tree*  and  tJiree  times  th« 
▼alue  thereof,  and  that  aright  ofatUon  by  force  of  faid  ftatutc  has  accrued 
to  the  plainiiff  to  recover  the  fame  of  the  dtfcudaut  vn'nh  coft,  and  to  re-cover 
the  fame  »iih  coftsthe  plamcifl'biingt  this  fuit* 

Then  and  there  to  aofwertinto  A.  B.  of  in  an  a^ion    brought  on  « 

certain  ftat.utc  law  of  this  Oate,  entitled  an  aO  concerning  leather^  and  for 
tcgtilaring  the  feveral  aMificersconrtriied  in  working,  or  making  up  the  fame} 
who  ruct,  and  brings  thi^  aOion.  as  well  in  the  name  of  the  (bte  of  Connec* 
ticat,  ai  in  his  own  name,  whereupon  the  plaincilf  declares,  and  fays,  that  in 
and  by  faid  ftatnrc  among  other  things  is  enaded.  \rgciit fcCved paragropit\ 
Now  the  plaintiff* fay Sy  that  the  defendant  difregarding  the  penalties  cf  £iid 
ftatute,  did   on  the  day  of  in         ertOy  let  up,  and    make    tan 

vatstotan  inland  did  carry  on  the  trade,  and  myftery  of  tanning  leather, 
and  has  ever  fince  kept  up  faid  vati,  and  ufed  faid  trade,  and  the  plaintiff  lays^ 
that  the  defendant  has  never  applied  to  the  court  of  com n: on  pleas  in  Hnd 
county,  and  has  never  obtained  any  licence  to  iet  up,  and  manage  the  trade 
of  Unning  leather,  which  doings  of  the  defendant  are  contrary  to  f4id  ftatute, 
and  the  plaint  iff  fays  that  he  the  defendant  has  forfeited  the  fum  of  twentf 
pounds  lawful  money,  one  moiety  to  the  treafury  of  the  county  aforefaid, 
and  the  other  moiety  to  the  plaintilT,  and  that  a  right  of  aOion  by  force  of 
faid  ftatute  has  accrued  to  him,  to  recover  the  lame,  for  the  ufes  aforciaid, 
and  to  recover  thcfame  with  juft  coiX^  the  plaintiff* brings  this  fuiu 

ACTION  on  ORDER, or  INLAND  BILL,  refufed  to  be  ACCEPTED. 

In  a  plea  of  the  cafe,  whereupon  the  ptaintiff  declares  and  fays,  that  on  the 
^y  of  the  defendant  was  juftly  indebted  to  the  plaintiff  by  book  in  the 
fum  often  pounds  lawful  money,  and  in  cnnfideration  and  fitisfa^Hon  thereof 
the  defendant  made,  executed  and  delivered  to  the  plain  tiff  a  certain  writing 
or  order  in  the  words  following.  To  A.  B.  for  value  received,  pay  C-  D. 
ttn  pounds  lawful  money  and  charge  to  account  of  £•  F«  As  by  faid  order  or 
Wilting  ready  in  court  to  be  prodoced  appears,  which  order  the  platniiif  accep- 
ted ill  difc barge  of  faid  debt,  and  on  the  day  of  offered  and  prefented, 
the  fame  to  faid  A  B.  for  acceptance  and  payment,  and  the  faid  A.  B.  then 
refufed  to  accept  and  pay  the  fame  of  all  wfiich,  the  defendant  afterwards  on 
the       day  of  had  notice  :  and  thereupon  the  plaintiff  fays,  that  the  de- 

fendant by  reafbn  of    the   premifes,  became  joilly  indebted  to  him  in    the 
fum  of  ten  pounds  lawful  monry.and  being  fo  indebted,  he  did  in  confidera- 
tion  thereof  aflume  upon   himfelf,  and  well  and  frfi'hfully  promife  the  plain** 
tiff*,  to  pay  to    him  faid  fum   of  ten  pounds  lawful  money,  in  a  rcafonabla . 
time  when  requefted.  — . 

WARRANTY. 

In  a  plea  of  the  cafe  wherenpnn  the  plaintiff  declares  and  fays,  that  on  the 
day  of  he  porchafed  of  the  defendant,  a  certain  horfe  and  paid 
kirn  therefor,  the  valuable  confiderition  of  thirty  pounds  lawful  money,  and 
the  plaintiff  fays,  that  at  the  time  of  the  faie  and  delivery  of  faid  horfe,  the 
defendant  did  affirm,  declare,  and  Warrant  to  the  pUicitifT,  that  the  fame  wat 
ibund,  wind  and  limb,  and  free  from  any  dffeO  or  diieafe  whatever,  and  the 
plainii0'  fays  that  at  the  time  of  faid  file,  delivery  and  warranty  of  faid  hoifc, 
the  fame  was  diforderad  and  deie^ive,  and  for  a  long  time  before,  and  then 

bad  a  certain  incnrabie   difeifc,  called whereby  faid  horfe  was  rendered 

of  no  valne,  and  the  plaintiff  has  whoiiy  lofl  the  fame  :  and  the  plaintiff  faya 
tltac  the  defendant  h.is  not  kept  his  faid  warranty,  but  haa  broken  the  fame, 
to  his  damage,  lie*  ...^.— • 

FRAUD. 

In  a  plea  of  the  cafe,  whereupon  the  plaintiff  declares  and  fays,  that  on  the 

day  of        he  purchafed  of  the  defendant  a  certain   horfe— and  paid  him 

therefor  the  Yaluabte  confideratioo  of  thirty  poondf  lawful  money,  and  the 

IToi.  !•  M  ro  m  phuntiff^ 
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^laintiff'fayf,  that  he  purchafcd  faid  horfe  as,  and  for  a  found  horfe,  and  that 
the  defendant  at  the  time  of  W\d  Tale  and  delivery,  diJ  affirm  and  declare  to 
the  plaintiff,  that  faid  horfe,  was  found  wind  and  limb,  and  free  from  anf 
defector  difeafe  whatever.  And  the  piaintiif  further  fayi,  that  at  the  time 
of  f^id  fale  and  delivery,  faid  horfe  was  unfound»  and  then  and  for  a  long 
time  before,  had  an  incurable  diieafe,  called^— —which  was  then  well  known 
to  the  defendant,  but  wholly  uiiknown  toths  plaintiff:  and  that  faid  difeafe 
has  rcndertd  ftid  hoifc  of  no  value^  ^cd  that  the  plaintiff* has  wholly  loft  the 

fame,   to  his  damage,  &€•  — 

AUDITA  QIIERELA. 
To.thc  honorable— —Efquire,  judge  ot  the  court  of  common  pleaf^  in  the 
county  of  A.  B.  of  complaint  makes,  and  gives  your  honour  to  under- 
fland,  that  B.  D.  cf  brought  his  a^ion  on  the  cafe  againft  the  complai* 
nant,  before  the  court  of  common  pleas,  holden  at  on  the  day  of 
dJemanding  lawful  money  damages.  At  which  court,  the  faid  C.  D>  re- 
covered judgment  againft  the  complainant,  for  the  fum  of  debt,  and 
coft,  and 'ook  out  execution  therefor,  and  on  the  day  of  the  com  pi  ai- 
.  nant  paid  to  the  faid  C.  D.  the  full  fum  of  faid  judgment  and  execution,  and 
all  coft  ;  ncvcrthclefs  the  faid  C  D.  immediately  put  faid  execution  into  the 
hands  of  the  Iherifl'of  Hiid  county,  who  now  holds  the  fame  and  threatens  to 
levy  the  fame  upon  the  perlbn  or  eftate  of  the  complainant :  and  the  com- 
plainant has  no  day  in  court  to  plead  the  matters  aforefaid,  and  is  grtrvoufly 
injured  in  the  premifes,  whereupon  he  prays  that  faid  execution  may  be  (laycd, 
and  that  the  Ctid  C*D.  may  be  fummoned  to  appear  bet'oie  the  next  county 
court,  to  be  holden  at  then  and  there  to  fhew  reafon,  if  any  he  have, 
why  he  (hould  not  be  iKiyed  from  proceeding  any  further  with  faid  execution, 
and  that  all  proceedings  on  the  fime  may  be  Hayed  till  the  fame  be  determi- 
Dcd.     Dated,  Sec. 

To  the  (heriff,  &c.  By  authority  of  the  ftatc  of  Connr£iiiut»  you  are  here- 
by required  to  caofe  the  faid  C.  D.  in  the  foregoing  complaint,  »o  know  ihit 
he  proceed  no  further  with  faid  execution  in  faid  omplalDt  mentioned,  but 
that  he  ftay  the  fame  until  the  matter  mentioned  in  laid  complaint  Huil  he  heard 
by  faid  cou.nty  court,  according  to  the  requell  of  f»id  complainant,  and  y:«u 
are  tofunmmon  the  faid  C.  D.  lo,  appear  before  the  county  court  to  be  hol<icn 
at  then  and  there  to  anfwcr  to  the  matters  contained  in  the  (aid  com- 
plaint, and  to  60  and  fuffer  what  tipon  a  hearing  of  faidcaufc  (hall  be  adjuged 
by  faid  court  in  the  premifes*     Fail  not  Sec, 

WRIT  of  l-RROR. 
To  appear  before  the  honorable  fuperior  court  to  be  holden  then  and 
there  to  hear  read,  the  procefs,  record  and  j(id>i;ment  of  the  court  of  common 
pleas  holden  at  in  an  a^ion  wherein  the  ('aid  w^s  plaintiff,  and 
was  defendant,  and  the  errors  therein  afHgned,  and  to  60  and  fufft^r  what  hy 
faid  fuperior  court  (hall  be  enjoined  in  laid  caufe.  Whereupon  the  plaint ilf 
in  error  declares  and  fays,  that  the  faid  brought  fmward  to  the  court  of 
common  pleas,  hohlcn  his  a^ion  in  the  following  manni*r,  {rtcite  the  tehoU 
froicfs  aniprocetSt^lintbe  aWon)  a«  by  the  files  and  records  of  faid  court  of  com - 
xnoii  pleas  ready  in  court  to  be  produced,  fully  appears  Now  the  plaintiff  in 
error  complains  and  fays,  that  fiid  court  of  common  picas  in  proceeding  to, 
and  rendering  faid  final  judgment,  manifeftly  erred  and  mirto»>k  the  law,  and 
for  caofe  of  errof  especially  afGgns  whereupon  the  plainriflf  prays,  th?t 

faid  erroneous  judgment  may  be  reverfed  and  (et  afide,  and  he  be  reftoied 
to  all  that  he  h^s  Lit  thereby,  which  is  not  lefs  than  lawful  mr»ney,  and 
to  recover  fiid  damages  and  reverfe  faid  juJgmtnt,  the  plaintiff    brings  thit 

fui:.     Fail  not  &c.  

PLEADINGS, 


CASE. 
In  a  pica  of  the   cafe  whereupon  the  plaintiff  declares  and  fiy$,  that  the 
defendant,  xaand  by  a  ccruin  wrilinj;  or  note,  under  his  hand,  by  him  well  ex. 

ccuted 


APPENDIX.  4^1 

cctitej,  dated  the  diy  of  promifed  the  plaihtifTIbr  vabe  received  to 
pay  to  him  tfie  iom  of  ten  pounds  lawful  mney*  on  demand  with  intereO,  as 
ny  faid  writing  or  note  ready  in  coart  to  he  produced  appears.  And  the  plain* 
tifTfayi  that  the  defendant  hfspromlfe  aforefaid  not  regarding^  hath  never  pcr- 
fofiiied  the  {imtf  tho  ofteti  requciled  &c. 

John  Doe.  Pi.EA     in     BAR. 

vf .  1     Court  of  common  picas, — W.— county,  Dec.  term— 

Rithard  Roe.         J  A^ion  on  cafe— — 

And  now  the  defendant  defends,  pleads  and  fays,  that  the  plaintiff  of 
having  and  maintaining  his  a^ion,  ought  to  be  barred,  beca4i(e,he  fays  tho  true 
k  is  that  he  executed  the  note  on  which,  &c.  yet  he  further  fays,  that  on  the 
day  of  he  did  offer  and  cendcr  to  the  plaintiff^  the  fum  often  pounds  lawfiil 
money,  which  was  the  full  fum  due  on  faid  note,  in  fnll  payment  thereof. 
Which  the  plaintiff  then  refuAd  to  accept  and  receive,  and  flill  does  r^lufe  to 
receive  the  fame,  and  the  defendant  fays  that  he  has  always  flood  ready  to  pay 
faid  film  to  the  plaintiff,  and  yet  is  ready,  and  now  offers  and  tenders  the  fame 
in  court  -,  which  the  dcfeudant  is  ready  to  prove,  and  thereof  prays  judgment* 

REPLICATION. 

The  plaintiff  replies  to  the  plea  in  bar  of  the  defendant,  and  fays,  tlmt  he 
«ught  not  to  be  barred,  any  thing  therein  contained,  notwithflanding,  be- 
^aule  he  fays,  that. tho  true  it  is,  that  the  def«ridaat  did,  on  faid  day  oSct 
and  tender  c«  the  pUintiif  faid  fum  of  ten  ponncjs,  ;n  full  payment  of  the  note^ 
•n  which,  fee.  and.  that  the  plaintiff  refufcd  to  accept,  and  receive  the  fame^ 
yet  he  further  fays,  that  afterwards,  on  the  day  of  he  the  plaintiff  did  make 
demand  of  the  defendant  of  faid  fiim  of  ten  pounds  due  by  the  note,  oa  which, 
ftc.  and  tendered  as  aforcfuid,  which  the  defendant  then  refufcd  and  neglected 
to  pay,  which  thepiaintifi*  is  ready  to  veiify,  and  thereof  prays  judgmcRt. 

REJOINDER. 

The  defendant  rejoins  to  the  reply  of  the  plaintiff,  and  fayt  he  ought  not 
to  be  barred,  becaufe  he  fays,  tho  true  it  is,  that  the  plaintiff  on  faid 
day  of  made  demand  of  the  fum  due  by  the  note  on  which  &c.  and  ten- 
dered as  aforefaid,  yet  he  further  fays,  that  he  did  on  faid  day  of  offer 
and  tender  to  the  plaintiff,  faid  Cum  often  pounds  tendered  asaforofaid,  x»;  i(  h 
he  is  rcidy  to  prove,  withou*  that,  that  the  defendant  then  refui' d  aM.i  luv- 
leOed  to  pay  to  the  plainiifi',  faid  fum  often  pounds  lawful  money-)  >lt>e  ty  Uic 
Bote  on  which  Ac.  and  tendered  as  aforefaid,  in  manner  ami  f.Min  us  ilie  ^-l..iii- 
iiffiu  his  reply  haih  ailedged,  and  thereof  prays  juid^QtcDC. 
SURREJOINDER. 

The  plaintiff  furrcjoins  to  the  rejoinder  of  the  defendant,  and  fays,,bt  -.urbt 
not  to  he  baried,  becaufe  he  fays,  that  on  the  day  of  he  did  make 
demand  of  the  defendant,  of  the  fum  due  by  note  on  which  ftc  and  tender- 
ed as  aforefaid,  which  the  defendant  then  refufcd  and  ncplcftcd  to  pay,  in 
in  manner  and  form  as  the  plaintiff  in  his  reply  has  ailedged,  and  thereof 
|Mits  himfelf  on  the  country. 

REBUTTER. 

And  the  plaintiff  likewiTe* 

JUDGMENT.  *     . 

At  a  court  of  common  pleas   holdca  at 

John     Doc,     of  PUintifT. 

Richard  Doe,  of  Dcfendantr'^ 

In  a  plea  of  the  cafe  on  note,  demanding  lawful  monf  y  damages,  with 
coftef  fnit,  as  per  writ  on  file  dated  This  action  was  brought  to  and 
by  le^val  removes,  comes  to  this  term.  Now  the  parties  appeared,  and  are 
at  ifi'ue,  as  on  file.  The  cafe  with  the  evidences,  beinj;  committed  to  ihe 
juryp  they  brought  in  the  following  verdidt,  vix.    ••In  ihia  cafe  the  juiy  fwd, 

hA  la  m  z  tliat 
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<*  that  the  pUSntifTon  tht  day  of  did  make  demand  of  the  defendatil 
'*  of  the  Aim  <lae  by  the  note  on  wkich  dec.  and  tendered  as  aforefaid,  which 
**  the  defendant  negleOed  and  refiired  to  pay*  in  manner  and  form  as  the 
**  f  Uiutiffin  his  reply  and  rejoinder  has  alledged^  ar«d  therefore  find  for  the 
**  plainiiiF  to  recover  of  the  defendant  damages  together  with  his  cuA.'^ 
This  court  accept  the  irerdiA  of  the  jury^  and  thereupon  confider  that  the 
pUintiflT  rceoTer  of  the  dcfeodaot  lawfal  money  daoaageSi  and  bb  coh  of 
iuit  uxed  »c 


INFORMATION    by    GRANDJURORS. 

BREACH    of    PEACE. 

To  A.  B.  }ii(lice  of  the  peace  for  the  county  of  C  cemei  £.  ?•  of  G.  • 
vraadjttror  in  (aid  town  of  G— and  to  your  worfbip  on  oath  complains  and 
iQfs<rnit,that  H'  !•  of  faid  CI— did  at  on  or  about  with  force  and  arms, 
to  aflaalt  make  i|pon  the  body  of  K.  L.  of  and  did  him,  beat  and  tlrike 
many  blows,  by  which  he  was  greatly  hurt  and  wounded,  which  doings  of 
Ihc  iaid  H.  I.  aie  againd  the  pcaccy  and  contrary  to  the  ftatnte,  in  Aich  caie 
made  and  prorkkd.  £.  F.    Grandjoror. 

WARRANT. 

To  the  (ktufff  &c.  By  authority  of  the  State  of  ConneAicnt  yo«  are  hereby 
commanded  forthwith  to  arreft  the  body  of  N.  I-  of  and  him  bring  be« 

fore  me  tl^e  rubfciiber  a  jufhce  of  the  peace  for  the  county  of  at  then 
and  there  to  anfwer  onto  the  matters  contained  in  the  foregoing  complaint 
of  £.  F«  grandjarof,  and  thereon  be  dealt  with  according  to  taw.  Fait  not 
&c.  

THEFT. 

»-— Complains  and  hiforma,  that  A.  B.  of  did  in  on  the  day  of 
felontoufly  take,  ftcal,  and  carry  away  a  certain  {dcftriht  the  tbhgJUlen)  of 
the  price  and  Tdlueof  the  proper  eftate  of  E.  F>  which  doings  of  the 
Aid  A.  B.  are  agatnft  the  peace  and  contrary  to  the  (latute  in  inch  cafe  made 
and  provided.  ■■ 

PETirrON    i»    EQUITY. 

To  the  honorable  fuperior  court  of  the  Sute  of  ConncOicvt,  to  be  boiden 
at  The  petition  of  A.  B.  of  C — humbly  fheweth  fjlate  all  the  maUriai  fir* 
symjfantet  9f  the  claims  «r  maUert  fn  difpHle,)  and  your  petit iooer  iays,  that  he 
is  wholly  without  remedy  at  Uw,  and  mutt  forerer  lofe  faid  jutt  debt,  or  claim, 
unlefs  relieved  by  the  interpofitlon  of  yonr  honours,  as  a  court  of  equity  ; 
yoor  peliiioner  therefore  prays  your  honours  to  take  his  cafe  into  coniidtra- 
tion,  and  encyiire  into  the  truth  of  the  aforefaid  fafts,  cither  by  yourfelveSi  or 
by  a  commitie,  and  on  their  being  found  true,  to  order  and  decree  ( fimU 
thtfpecijic  reiief  dcfred^J  or  that  your  honors  would  in  feme  other  way,  grant 
fuch  reiief,  as  to  your  honors  fnll  feem  jutt  and  reaionable,  and  yoar  petiti* 
oner  as  in  duty  bound  (hall  ever  pray.     Dated,    Ike* 

SUMMONS. 

To  the  flieriff',ftc.  By  attthority  of  the  State  of  Con neOicnt^  yon  are  herebf 
commanded  to  fummon  and  give  notice  to  D.  E.  of  F— 'to  appear  (if  he  lee 
caufc)  befor«^the  fupcrior  court  to  be  holden  at  then  and  there  tof  flicw  tea* 
ic^ns  (if  any  he  h?j^(;>  why  the  prayer  of  the  foregmog  petition  of  A.  E. 
of  C— (hottid  fiot  tic  granted.     Fail  not  &c* 
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I 


N  the  foregoing  Books  we  have  treated  at  large  erf"  the  Teveral 
rights  of  individuals.  This  has  laid  a  proper  foundation  for  the 
difcuflion  of  wrongs  or  injuries  :  which  are  defined  to  be  a  viola- 
lion  or  deprivation  of  fuch  rights.  It  is  however  unneceflary  to 
go  into  a  minute  detail  of  the  feveral  injuries  by  which  the  rights 
of  mankind  are  afie6):ed  ;  becaufe  in  treating  of  riglits,  it  became 
neceflary  in  fomemeafure  to  point  out  the  injuries  :  and  in  delinea- 
ting the  modes  of  redreffing  wrongs,  we  fliall  have  occalion  to 
enter  into  as  minute  an  explication  of  them,  as  can  be  neceflary. 
It  would  be  impoffible  to  make  a  particular  defcription  of  every 
wrong  that  a  perfon  might  fuflain  ;  we  muft  therefore  eftablilh 
general  principles,  and  then  detail  die  remedies  for  injuries  that 
MMne  within  fuch  deicription. 

JVfankind  are  entitled  to  reftitution  for  wrongs,  not  only  by  fuit 
at  law,  but  in  fome  cafes  they  may  obtain  it  without  fuic.  Of  tliis  I 
treat  in  the  firft  place,  and  then  proceed  to  remedies  by  adlions  or 
fuits  ;  which  is  the  great  objeiSb  of  legal  eftablilhrnents. 

i.  Hie  operation  of  law  in  two  infiaoces  ve(U  a  perfon  with 
B  the 
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the  power  of  obtaining  his  right.  Tlicfe  arc  called  retainer  andf 
remitter,  a  Retainer^  is  where  a  perlbn  makes  Iiis  creditor  liis 
executor,  or  where  the  creditor  obtains  letters  of  adminiftratioft  : 
the  law  enables  the  executor  or  adminiflrator  in  fuch  cafes,  to  re- 
tain a  fufficicncy  of  the  ^ate  of  the  deceafed  in  their  hands  to 
pay  their  debts  ;  becaule  they  cannot  fue  themielves,  and  mufl  be 
without  remedy  unlefs  they  may  retain  :  b  but  executors  in  their 
own  wrong  cannot  retain,  e  Remitter,  is  where  a  perfon  having 
the  true  right  to  lands  is  out  of  po(Ie(noa>  and  has  the  freehold 
caft  upon  him  by  fome  (ublequent  and  defective  title  ;  he  is  then  by 
operation  of  law  remitted  to  his  firft  and  certain  title,  and  may 
by  virtue  of  it  maintain  pofleffion  againft  any  other  perfim,  not* 
withftanding  the  defed  in  the  title  by  which  he  came  lad  inta 
podeilion.  This  rule  refuks  from  the  confidcration,  that  fuch  per- 
fon can  have  no  legal  remedy  to  confirm  or  acquire  his  former 
good  title,  and  therefore  he  ou^t  to  be  remitted  to  it  without 
foit. 

II.  The  parties,  by  the  interrcntion  of  their  own  a£b,  may  ii» 
m  variety  of  iuftances  do  tliemfeives  juftice. 

I.  Self-defence,  or  felf-prefervation,  is  properly  deemed  th^ 
primary  law  of  nature.  Mankind  do  not  therefore  relinquifh  it 
upon  entering  into  a  ftate  of  Ibcicty,  but  referve  to  themielves  the 
power  of  cxercifing  it  upon  all  ncceflary  occafions.  </This  right 
extends  not  only  to  one's  felf,  but  is  mutual  between  all  perfon^ 
that  (land  in  the  relation  of  hufband  and  wife,  parent  and  child, 
mafter  and  fervant.  If  at^  man  be  forcibly  attacked  by  another 
in  his  perfon  or  property,  or  if  any  of  his  relations  within  tfafe 
above  defcription  be  thus  attacked,  he  has  a  right  to  refift,  repel^ 
and  defend  againft  fuch  forcible  injury,  by  force,  and  the  aggreflbr 
muft  be  rcfponfible  for  all  the  confequences.  If  a  breach  of  the 
peace  enfue,  or  if  the  aggreflbr  be  wounded,  he  alone  is  punifha- 
ble  for  the  crime,  and  has  no  remedy  for  the  battery.  If  there* 
fore  a  man  will  begin  the  affray,  tho  he  afterwards  be  feverely 
beaten,  he  may  be  profecuted,  and  pumfhed  for  a  breach  of  the 
peace,  and  the  perfon  ailaulted  has  his  adlion  againft  him,  and  the 
fabfeqnent  beating  by  the  perfon  aflaulted,  can  only  go  in  mitiga- 
tion 
«  Brownl,  75.  *  5  Co.  ,^0.  c  CorLic.  j^;.  1%  Black,  Com.  y 
fl  Rol.  Abr.  59.    I  Hawk*  P.  C.  ijl* 
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tion  of  damages.  But  in  thefe  cafes  it  mud  b^  obferved  as  a  gene* 
ral  rule,  that  the  rcfiftance  muft  not  exceed  the  proper  bounds  of 
defence,  by  repelling  the  attack,  and  putting  it  out  of  the  power 
of  the  affailant  to  do  any  further  injury.  For  this  purpofe  not 
only  a  breach  of  the  peace,  but  homicide  itfelfis  juftifiable.  If 
however,  a  perfon  exceeds  the  bounds  of  defence,  he  then  becomes 
the  aggreflbr,  and  <a»  no  longer  juffifylun^df,  but  is  anfwerable 
for  his  condu^. 

i.  «  Recaption,  or  reprifal,  is  where  one  perfon  takes  away  the 
goods  of  another,  or  wrongfully  detains  his  wife,  children  or  fer- 
vsuit ;  then  fuch  owner,  hufband,  parent  or  mailer,  may  retake 
them  wherever  he  can  find  them,  provided  it  be  done  in  a  peace- 
able manner,  without  cojnmitting  a  riot,  or  breaking  the  peace. 
For  if  property  cannot  be  reclaimed  in  a  qirict  manner,  the  law 
drives  the  party  to  his  remedy  by  adion,  as  the  peace  and  good 
order  offociety  is  of  the  higheft  importance,  and  can  never  be 
maintained  if  the  law  admits  of  force  and  violence  In  the  recapti- 
on of  property  ;  but  in  all  fuck  cafes  adequate  remedies  are  fiir- 
fiifhed  by  law,  which  renders  k  omieceiiary  to  have  recourfe  to 
fuch  dangerous  and  tumultuoos  expedients.  If  a  horfe  be  taken 
from  the  owner,  if  he  can  find  him  in  a  common,  fair,  or  public 
inn,  he  may  retake  him  :  but  he  has  no  right  to  break  open  a  pri- 
vate ftable,  or  enter  upon  the  ground  of  a  third  perfon,  to  take 
him,  unlefs  he  were  ftolen.  But  in  fuch  cafes  where  the  trefpafler 
is  a  perfon  of  no  property,  and  the  owner  is  in  danger  of  loofing 
his  horfe,  or  whatever  property  it  may  be,  if  he  does  not  retake 
it,  he  would  for  the  recaption,  by  entering  another's  ftable,  or  up- 
on another's  land,  be  liable  to  the  fmalleft  damages  only. 

3.  A  right  of  entry  on  lands,  belongs  to  4:he  proprietor  in  fee, 
fo  long  as  his  right  of  aftion  continues.  In  England  there  is 
much  abftrufe  learning  on  this  fubjed  j.  but  we  have  no  occafioa 
to  look  into  it,  becaufe  our  right  of  entry  is  dependent  on  a  fingle 
principle.  Whoever  is  the  proprietor  of  lands,  and  can  maintain 
aftion  for  the  recovery  of  the  poflcilion,  may  make  entry  thereon-. 
For  as  a  title  is  acquired  by  tlic  poiJelHon  of  fifteen  years,  the  ne- 
«^flity  oftheEnglifli  rules  concerning  entries,  is  fupeifeded,  and  it 
is  proper  to  permit  a  man  to  enter  en  lawds  fo  lung  as  he  has  a 
B  2  right 

•  i  Black,  Com.  4.    j  loft.  154. 
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rig^t  to  bring  his  adlon.  All  entries  muft  be  made  in  apeaceable 
^let  manner,  without  tonmlts^  riots,  or  breaches  of  the  peace ;  for 
if  the  entry  be  forcible,  the  perfon  turned  oat  of  pofleflion,  maj  re« 
gain  it  by  virtue  of  the  fiatute  cooceming  forcible  entry  and  de* 
tainer^  tho  he  has  no  title  to  die  lands. 

4.  «The  abatement  or  removal  of  nuiiances^  is  a  right  of  the  periol 
injured,  without  the  intervention  of  law.  A  nuifance  may  be  de- 
fined to  be  fomething  that  unlawfully  annoys,  or  does  damage  t« 
another,  and  may  be  abated,  taken  away  or  removed,  by  the  per- 
son wlio  fuftains  any  damage  thereby,  provided  he  does  it  in  a 
peaceable  manner,  without  committing  a  riot  or  breach  of  th« 
peace, 

5.  Imponnding  of  creatures,  taken  damage  feafant,  or  doing  da- 
mage upon  one*s  land,  is  allowed  by  law  to  the  party  injured* 
By  the  Englifh  law  diftrefs  of  perfonal  property  for  the  non-py- 
ment  of  rent,  is  admitted  in  favour  of  the  landlord  againft  the  te- 
nant :  but  here  it  is  admitted  only  witere  creatures  are  found  do- 
ing damage,  or  trefpafCng  upon  another's  land.  The  mode  of 
proceeding  is  pointed  out  by  fiatute. 

t  Allhorfes,  cattle,  (heep,  fwine  and  other  creatures,  which 
break  into  a  man's  inclofure,  may  be  taken  and  impounded. 
« It  is  the  duty  of  the  feledlmen  of  every  town,  to  provide  fuffici- 
ent  pounds,  and  on  failure  they  incur  a  penalty  of  ten  fliillings 
per  month,  half  to  the  informer,  and  half  to  the  county  treafury. 
Eut  towns  may  grant  liberty  to  any  parifli  or  part  of  a  town  to 
keep  a  pound,  and  the  feledcmen  fhall  not  be  liable  for  their  defeats. 
^Towns  muft  annually  appoint  key-keepers  for  pounds,  whole  duty 
It  IS  to  rcjeive  and  fecure  creatures  brought  to  the  pounds — take 
proj'>cr  care  of  them,  and  provide  them  food.  The  perfon  im- 
pounding any  creatures,  Cliall  as  foon  as  may  be,  gi^^e  notice  to  the 
ovvners,  if  known,  upon  penalty  of  forfeiting  one  (hilling  per  head 
for  Pich  creatures,  during  every  day  they  continue  in  the  pound, 

'with  the  expence  of  fupporiing  them.  If  the  owner  be  not  known 
then  the  impounder  muft  givd  notice  to  one  of  the  conftables  of 
the  town,  who  (hall  cry  fuch  creatures  with  their  natural  and  arti- 

-ficial  marks,  by  pofting  up  the  fanw  in  the  town  where  they  are 

impoiinded, 
.  •J  Black.  Com.  5.        i  Sumtcs,  7«»        c  Ibid»  194. 
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iinpouiided,  and  in  the  two  next  neighbouring  towns  from  whence 
it  is  mod  likely  they  came.  If  no  owner  appears  where  the  crea- 
tures are  ihecp  or  fwine,  in  eight  days,  and  horfes  or  cattle  in 
twenty  days  after  pofted,  then  the  conflable  may  fell  at  vendue  (b 
many  of  the  creatures  as  fhall  be  fuflicient  to  fatisfy  all  damagei 
and  cods.  And  the  natural  and  artificial  marks  of  the  creatures  (6 
fold,  fliall  be  entered  in  the  town  clerk's  office,  with  an  account  of 
the  charges,  the  price  of  the  creatures,  and  the  overplus  (if  any) 
remaining,  after  the  town  clerk  is  paid  for  the  entry.  The  re- 
mainder fhall  be  delivered  to  the  town-treafurer,  to  be  kept  for 
the  owner  ;  but  if  none  appear  within  a  year,  it  fhall  belong  to 
the  town  treafury. 

The  fence  of  the  enclofure  from  whence  fach  creatures  are  taken 
and  impounded,  mufl  be  found  fufficicnt  by  two  fwom  fence-view- 
ers, before  any  fale  be  made  as  aforefaid.  If  the;  owner  come 
within  twenty  days,  he  is  entitled  to  his  hories  and  oattle,  upon  pay« 
iog  all  damages  and  cefts. 

I J  I.  Tlie  inflances  already  mentioned,  refped  the  z€t  of  one  party 
only,  wefiiallnextconfider  two  cafes  where  the  a&and  covenant 
of  both  parties  arc  neceflary. 

I.  tf  Accord,  is  an  agreement  between  two  parties  to  give,  and 
accept  fomething  in  fatisFadlion  for  an  injury  done  by  one  to  the 
other,  or  for  a  debt  due  from  one  to  the  other.  An  accord,  and 
agreement  when  executed,  may  be  pleaded  in  bar  to  an  adion  for 
the  fame  thing.  For  as  a  perfon  can  by  Uw  recover  nothing  but 
damages  for  a  perfonal  injury,  as  an  equivalent,  if  he  accepts  fuch 
equivalent  by  a  voluntary  agreement,  the  caufe  of  complaint  is  re- 
moved, and  an  accord  with  fatlsfaclion,  or  an  accord  executed,  are 
good  pleas  :  but  an  accord  executory  is  no  bar  to  an  adUon,  for 
where  a  future  fatisfadion  is  promifcd,  the  injury  continues  till  the 
latisfadion  be  made  ;  and  therefore  fuch  an  agreement  does  not 
remove  the  injury,  or  difcharge  the  demand. 

It  is  held  that  an  award  to  be  good,  muft  be  advantageous  to  tlie 
party,  otherwife  it  is  no  fatisfadion.  On  this  principle  it  is  faid 
that  where  an  adion  is  brought  for  taking  one's  cattle,  it  is  not  a 
good  plea  to  fay  that  there  was  an  accord  to  take  them  again,  be- 
caufc  there  is  no  fatisfadion.  An  accord  that  each  fhall  be  quit  of 
certain  adions,  is  no  good  plea  on  the  lame  principle.      So  an 

agreeneat 
M  Rol.  Abr.  119.    t  tit.  Abr.  te. 
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Agreement  to  offsett  one  trefpafi  agsdoft  another^  has  b^n  held 
to  be  ill.  The  rule  of  law  feems  therefore  to  be  :faat  there  (hall 
not  only  be  an  accor4>  but  fomething  given  or  done  by  way  of 
iatisiadtion,  in  order  to  difcharge  tlie  right  of  adtion. 

In  all  cafes  where  one  peribn  has  a  challenge  upon  another  for 

9  trefpafs^  he  may  agree  to  accept  of  certain  amends  in  fatisfadi- 
^n  thereof,  and  when  the  trefpafler  has  executed  the  agreement  on 
liis  part,  he  is  exonerated  from  the  demand.  In  all  cafes  of  debt^ 
the  creditor  may  agree  to  accept  of  fomething  in  lieu  of  the  article 
Ipecified;  and  die  performance  by  die  debitor  m^y  be  pleaded  in  bar 

10  the  adion.  An  accord  to  accept  a  lefler  fum  in  iatnfadion  of  a 
greater,  and  the  adlual  acceptance  is  a  good  ]  ^'^a  in  bar  to  an  aftioo* 

«  The  heft  and  fafefl  way  of  pleading  accords  is  by  way  of  latif* 
lafdon  ;  for  if  it  be  pleaded  by  way  of  accord,  the  precife  executi- 
€n  in  every  part  muft  be  pleaded  ;  and  if  there  be  a  failure  in  anf 
part,  the  plea  is  infufficient  ;  but  if  it  be  pleaded  by  way  of  iktif* 
Cudion,  it  is  neceflary  only  to  plead  that  he  paid  the  fum,  and  per- 
formed the  thing  agreed  in  fatisfk^ion  of  the  demand,  which  the 
phintiiF received.  But  where  diere  is  an  accord,  and  agreement 
to  accept  a  certain  thing  in  fadsfadipn  of  a  debt  or  trefpafe,  and 
the  defendant  performs  on  his  part,  and  the  plaintiff  refi^ies  to  ac- 
'  ccpt  it  in  fatisfaclion,  it  then  becomes  neceflary  for  the  defendant 
to  plead  the  accord  and  agreement,  exprefsly,  and  a  precife  execu- 
tion on  his  part,  in  order  to  avoid  the  demand  :  and  if  he  can 
fhew  an  execution  of  the  accord  on  his  part,  he  can  avoid  the  ac- 
tion, tho  the  plaintiff  refufes  to  accept  it.  Thus  if  I  have  a  demand 
upon  a  perfon  for  damages  ariflng  from  a  trefpafs,  or  for  a  debt, 
and  agree  to  accept  a  horfe,  or  a  certain  fum  of  money  within,  a 
certain  time  for  the  payment  thereof,  if  the  perfon  tender  me  the 
thing  agreed  on  by  the  time  limited,  it  is  a  good  bar  to  an  adion, 
iho  I  refufe  to  accept  it  ;  but  then  it  is  neceflary  to  ILew  a  preciie 
performance  of  the  accord  on  his  part. 

In  Engbnd  they  make  a  didindion  between  written  and  un- 

-writen  contrafts,  and  lay  it  down  as  a  rule  that  a  contrad  in 

^ritingcan  only  be  difcliarged  by  writing,  and  that  a  verbal  accord 

is  no  good  plea  tu  a  written  obligation.     But  with  us  we  have  ex- 

pbded  this  dillindion,  and  a  verbal  accord  executed,  orwidi  faiif- 

r.    •       m  fadion, 

m  9  Co.  So*    Sirang.  3  73, 
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faftiort^  would  be  a  good  plea  to  bar  an  action  grounded  on  a  writ- 
ten obligation. 

«  But  an  executory  agreement  by  parol^  not  executed^  is  no  bar 
to  a  written  contraft. 

^  In  all  perfor.al  aiftions  where  damages  are  demanded  as  amends 

for  fome  wrong,  an  accord  executed,  or  with  fatisfa^ion,  is  a  good 

|>lea,  t  but  an  accord  with  fatrafa^ion  b  no  good  plea  to  a  real 

adion  ;  becaufe  a  title  to  a  freehold  cannot  be  barred  by  a  collate* 
ral  fausfadion. 

7.  Arbitration  is  an  amicable  and  neighbourly  mode  of  fettlins 
p^rfonal  controverfies,  between  individuals,  by  fubmiflion  to  cer- 
tain perfons  called  arbitrators,  and  eleded  by  the  parties  theoi- 
(elves.  ItTnay  with  propriety  be  denominated  a  court  created, 
conftitut^d,  and  appointed  by  thb  parties,  and  the  judges  derive  all 
their  power  and  authority  from  the  inftrudions  which  are  given 
them*  This  mode  of  adjufting  difputes  among  mankind  is  fo  hir, 
liberal  and  friendly,  that  it  is  highly  favoured  by  the  law,  and  aa 
the  parties  clcdt  their  own  judges,  courts  arc  exceeding  cautiou* 
about  fettiBg  afide  their  awards.  Arbitrators  are  fo  called  from 
their  pc^fling  an  arbitrary  power,  for  while  they  keep  within  the 
Ibnits  of  their  inftrudtions,  their  determinations  are  definitive,  and 
iRibject  to  no  appeal  :  new  can  their  fentences  be  reviewed  or  rc- 
confidered  by  any  court  of  law  or  equity.  They  are  not  tied  down 
to  the  &me  ftri^nefs,  formality  and  preciHon  as  courts  of  law. 
While  they  have  greater  latitude  in  the  mode  of  proceeding  than 
courts  of  law,  they  have  ampler  powers  to  do  compleat  and  per- 
fed  juftice  between  the  parties  in  the  decifion  of  the  matters  in  dif- 
pute.  This  freedom  from  legal  formality  and  nicety,  and  this  ex- 
tenfivc  latitude  in  the  mode  of  proceeding,  furnifli  arbitrators 
with  much  better  advantages  to  adjuft  and  fettle  long,  intricate, 
and  embarrafled  controveriies,  than  courts  of  law  can  poflibly  have. 
Where  there  are  a  variety  of  controverfies,  arbitrators  can  com- 
prehend  them  all  under  one  fubmiflion,  and  fettle  them  all  by  on* 
decifion.  They  can  make  fuch  oiFsetts  and  difcounts  of  mutual 
demands,  and  fuch  allowances  refye€tmg  coft,  as  are  confonant  t(k 
the  principles  of  equity.  But  if  the  parties  are  driven  to  tlieir  reme- 
dies at  law,  an  a<^ion  nrnft  be  brought  for  each  matter  of  difpuie^ 

which  muft  have  diftin£^  trials  and  determinations. 

The      . 
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^he  IcgHlature  has  fo  far  favoured  this  mode  of  finifhing  contra* 
rerfics,  thataftatate  has  been  made  enabling  parties  to  make  theif 
fubmifliona  rule  of  coort^  and  then  on  the  award  of  tlie  arbitrators 
execution  may  be  granted,  and  fo  in  cafe  of  an  a^ion  pending  be- 
fore the  court,  the  parties  may  in  like  manner  make  afubmiflion. 
m  The  ftatute  law  enadts,  that  all  merchants  and  others  defirlng  to 
end  any  controverfy  by  arbitration,  for  which  ihey  liave  no  other 
remedy  but  a  perfonal  adion,  or  fuit  in  equity,  may  agree  that 
their  fubmiffion  of  the  fuit  to  the  award^  or  umpirage  of  any  per- 
fons,  Ihall  be  made  a  rule  of  any  of  the  fupcrior  or  xrounty  courts, 
tvhich  the  parties  fhall  chufe,  and  may  infeit  their  agreement  in 
their  fubmifllon,  or  the  condition  of  tlieir  bond  or  promife,  and  upoa 
producing  an  affidavit  of  fuch  agreement,  and  reading  and  filuig  the 
fame  in  the  court,  or  perfonally  appearing  before  faid  court  and  ac- 
knowledging, the  fame,  and  defuingthe  fame  may  be  made  a  rule  of 
court,  the  fame  may  be  entered  of  record  in  fuch  court,  and  a  rule 
of  court  fhall  therefore  be  made  that  the  parties  ihall  fubmit  to, 
«nd  finally  be  concluded  by  fuch  arbitration  or  umpirage,  and  on 
the  award  of  fuch  arbitrators  being  returned  into  court,  in  cafe  of 
difobedience  of  either  parties,  faid  court  may  grant  execution  for 
thefum  awarded,  with  coft.  When  a  perfonal  adion  is  pending 
before  a  court,  the  parties  may  make  a  reference  of  it,  each  chu- 
finga  man,  and  the  court  appointing  a  third  ;  and  the  award  made 
by  filch  referees,  or  any  two  of  them,  and  returned  into  court,  and 
accepted,  ihall  be  a  final  fettlement  of  the  controverfy,  and  ex- 
ecution may  be  granted  for  thefum  awarded,  with  coft. 

The  parties  may  appoint  fuch  a  number  of  arbitrators  as  they 

judge  proper,  but  the  ufual  cuftom  is  to  appomt  tlirec.     When 

they  appoint  but  one,  he  is  called  an  umpire,  and  the  proceeding 

an  umpirage.    Sometimes  it  is  agreed  by  the  parties,  that  if  the  ar- 

bitrators  cannot  agree,  they  fhall  call  in  an  umpire,  who  fhall  de- 

tjermine  the  matter  ;  but  as  tlie  whole  proceeding  depends  on  the 

will  of  the  parties,  they  can  model  the  appointment  as  they  pleale, 

and  the  arbitrators  muft  purfiie  their  inftru^ions.    Where  three  or 

more  arbitrators  are  appointed,  it  b  ufual  to  inlert  a  clanfe  in  the 

fiibmifHon,  tliat  either  two  agreeing  fhall  make  an  award.     But  if 

tbire  or  more  are  appoiutcd,  aad  nothing i$  faid  indie  fubmiffioii 

refpcdxng 
«  Statatei  %, 
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tetpe^ittgthc  hoinber  tkat  nxa(k  agree  to  make  the  aWan),  it  will 
te  intended  an^  prcfumcd  to  be  thfe  agreement  of  the  parties,  tbat 
the  thajtHrity  oF  the  iatbitrators  agrceitog,  ihall  make  an  award. 

A  fiibtaifljon  (^ont'aihs  tbe  inftrndions  to  the  arbitrators^  and  majr 
b^general,  comprehending  all  itiatters  of  difpute,  or  fpccial,  in- 
duding  only  fome  particular  matter  of  difpute^  Tpecificated  in 
the  fubmiffioh.  A  fubniiflioh  may  be  Written  or  parol.  In  either 
itafe  it  mtifl  contain  the  appointment  of  the  ai^itrators^  and  the 
hiatter  in  difpute  that  »  filbmitted.  If  it  be  general,  it  is  fufHcient 
to  fiiy  all  matters  of  difpiite  ;  if  it  be  fpecial,  the  particular  contro- 
VeHy  fubmittej  muft  be  defcribed*  It  rouft  point  out  the  time  and 
^iace  ofmeetingy  and  the  time  when  tbeaWard  tamft  be  publlHiej. 
It  Is  proptnr  that  the  fubmiflion  fliould  afcertain  the  number  c^arbU 
trators,  that  tauHL  agree  to  make  ail  laWard  ;  ind  Whether  the  award 
thallbe  in  Writingor  by  patol.  If  tliis  be  not  regulated  xh  the  fub- 
|nifli<mj  the  ru\e  is,  tbat  if  the  rubmiflion  be  in  writing,  the  awafd 
taraft  be  in  Writing :  but  if  by  parol,  then  a  pafol  or  written 
iuvrard  will  be  good* 

Every  fubmiifioh  to  iirbitrators  implies  an  agreement  and  pro-* 
ttulc  to  abide  the  award  that  ihaU  foe  publiihed,  if  the  parties  make 
no  letpk^s  promift.  And  upon  m  naked  fubmifCcn  without  any 
promife  to  Hbkie,  adion  will  be  npon  die  award,  in  cafe  of  non- 
]^ribnndnci*,  and  liich  award  will  be  A  good  bar  to  another  afti- 
nn.  In  fubmiflions  however,  ic  is  the  ufual  pra&ice  for  the  par- 
tits  to  become  bound  to  each  other,  to  abUe  fuch  award  as  ihall 
be  pnblUhed;  for  this  purpole  the  parties  frequently  enter  into 
bonds,  the  tnndltions  of  which  contain  the  artickt  of  fubnitflion, 
and  the  inftm  Aion  to  the  arUtrators.  Thefe  bonds  are  fimietimcs ' 
delivered  vo  the  arbitrators,  third  per(bins,or  to  the  parties  them* 
Telve)!.  In  cafe  of  a  delivery  to  the  arbitrators,  or  third  perfons,  if 
the  ^rties  abide  the  award,  then  the  bonds  are  to  be  ^veaiip  to  them 
«— If  not,  then  to  be  delivered  to  ifae  perfons  abiding  the  award  ; 
but  it  is  moft  proper  whe^e  bonds  wttli  condiiiQas  are  executed, 
thatthey  fitouU  be  delivefed  to  the  parties  themfelves  :  for  by  tbe 
terms  of  the  condition  they  are  void  if  the  party  abides ;  and  if  not, 
ffaen  the  party  who  reAifes  to  abide  the  award,  is  liable  to  the  ac- 
tion of  the  other  party, <oa  fuch  bo^d,  by  force  of  which  he  maj 
C  rec<A'i?r 
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/eoorer  the  (urn  awar<led  to  Iinii*     But'iiotwidiftaiidinig  *tlie1mn4 
an  aftiort  \rill  lie  lipon  riic  airard,  »  cale  of  non-pcrfotiliirice  'tor 
recover  the  diin  awarded. 


.  But  the  mod  common  praifike  is  to  linage  a  parol  filb^ldiAibn  t^ 
^arbltrtt^bn ;  and  tlieff  tlie' parties  execute  to  each  other  proinifloiy 
notes,  and  deliver  them  to  the  arbitrators,  or  tliird  perfoa^  to  15e 
.holden  upon  certain  conditions ;  tliat  if  the  parties  abide  the  a^ 
,ward^  to.  be  delivered  up,  but  iF.eitlier  fail;^  then  hfe  note  lo  become 
forfeit,  and  to  be  delivered  to  the  party  abiding  the  aWard.    i)a 
;iuch  iK)te  all  the  damages  may  be  recovered  for' a  non^^^rfonnaiice 
pf  the  award;    A  doubt  has  fometkaes  bccii  expreHed  rdpetfihg 
the  validity  of  arbitration  notes*.    B»t  m  all  cafe^  ef  a  idelivery  to* 
/the  arbitrators^  or  third'perfons,  toliold  them'  ott  certain  condi- 
tions, there  nftver  couM  be  any  doubt  refpeftingdieir  validity,  be- 
^  caufe  all fuch  notes  areefcroWs,  holdeaby  thii^  perfoins>  and  to  take 
effeft  fifpT^  the  happening  of  a  certain  contingency.    If  this  cbiitini^ 
gency  never  happensr  they  are  void  in  the  ^aUds  of  die  third*  pcr^ 
fons,  but  if  it  does,  then  the  deRvery  by  fuch  third  perfon,  to  tlier 
*  perfoafor  whofe  benefit  he  holSsfudt  nbtes,  te  confidered  av  the^ 
'deliveiy  of  the  promiflee,  and  by  force  .'tHervof  th6y  tekc  effe<a.— 
"3nt  even  in  cafes  nvherearfeitraftion  notes  have  been  deMvercd  to^ 
the  party  hinifefir  on  parol  condition^  it  has  been  determined  tliat^ 
they  fhotild  operate  only  foi^  the  purpofe  intended,  and  were  fiib*^ 
Jfc&to,  andgDvernaUeby  the  cd^kions  on  which  they  were  i^ 
livcred.    Ill  the  cafe  o(  Knfj^t,  ^gaitift  Smith;  this  point  was  aij^ 
•judged  by  the  Superior  Cboit.    AAion  Was  brought  on  a  note  of 
hand,  delivered  to  the  par^  hnnTdf  on  condici^tfj^f  afubmifSentc^ 
arbitration,  and  the  abiding  the  aWard  that  Aotikl  be  j^biyhed,-- 
No  award  was  made,  aifd  the  ^'c&l  matter  being  pkiided,  the 
'^cftion  on  demitrrerwas,  Whether  parol  conditions  could  gpvenr; 
reftraui,  control,  or  defeat  a  wri^ed  contrad    delivered  to  die 
;  party  himfelf,  and  Hot  to  a  third  perfon  as  anrefcrow.    The  Court 
adjudged  tSe  note  to  Be  void  on   the  priritiple  dwrt  if  was  *a«  arbl-- 
fration  iiote,  ind  that  the  pradHce  of  this  State  had  admitted  arbi- 
tration notes  to  be  delivered  to  the  party,  to  befobjcA  to  the  con- 
ditions o]ri  Which  they  Were  deftvered.    Bar  I  ppcfome   that  tiae 

^dici/ioi^isitet  to  fieWteiKled  tcr  aiiy'ifdieir  ibeciee  of  noces-^-bot 

tier 
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■tliat  al!  others  ^f  to  b?  governed  by  that  general  principle  of  law 
nvhich  is  founded  in  rcafon,  that  no  parpl  conditions  or  agreements, 
ihall  vary,  coalrol^  or  defeat  a  wrktea  coatraj^ 

To  make  zn  award  biildifi^  it  is  neccflary  that  the  arbitrators 
jmrfue  the  luftruAions'containedtfitherubnii(Iion,and  publUJi  their 
award  in  the  tiine  limited. 

For  the;  pmrpoCe  of  fully  inyeftigating  this  fubjed,  it  is  necefla- 
ry  tocondder — 

1.  What  thmgs  may  he fubmitted  to  arbitration  and  of  revo- 
cation. 

2.  Mlio  may  fubmit  to  arbHration,  and  Vho  may  be  arhi^ 
trators.  -  ^        ■         •    . 

3.  What  is  eflentiai  to  a  good  awaixl. 
41     Of  the  pleading  of  awards. 

I.  I  coniider  what  things  maybe  fubinitied,  and  the  powtr 
•of  the  parties  in  revoking  tlvtir  fu}>iiii/lions. 

Itnviybc  laid  down  as  a  general  principle  that  all  matters  of 
diipute  of  a  perfonal  nature,  may  be  fubniittcd  ^o,  anff  fettled 
by  arbitrators.  So  H^y  all  trefpaflps,  or  injuries  that  concern 
rcaJ  property,  «  But  a  freehold,  or  taberitance  m  Jands,  orniat- 
ters  of  dispute  tliat  rcfpeft  t)ic  title  of  lauds  cannot  be  dclTcruii- 
jied  by  an  arbitrament,  nor  can  the  intereft  of  an  eftate  for  years 
•be  determijiied,  or  transfered  by  an  award,  becaufe  it  is  a  chat- 
tel Fe.al-4)ut  iifi  theie  cafes  if  the  fubinlfHon  be  by  bon()  «<*  note, 
and  either  party  refitfc  to  comply  with  tbc  award,  the  bond  is 
forfeited,  aod  an  action  will  lie  on  fiicli  bond,  for  die  recovery  of 


b  Tho'  the  title  of  lands  cannot  be  directly  fubmitted,  ib  that 

an  award  (liall  decide  it,  yet  in  cafe  of  a  fubmrfCoh  of  the  title  to 

lands,  tlie  parties  may^lijjge  quit-claim  <leeds  with  the  arbitrators, 

duly  executed,  and  acknowledged,  to  be  by  them   difpofed   of  as 

they  (hall  award  the  title.     And  if  they  hear  t!ie  matter  and  make 

an  nward  with  rcfpect  to  ilie  title,  aild  deliver  tlie  deed  to  him 

in  whom  they  find  tlie  title,  this  will  be  valid-^-and  after  thepiib- 

lifhing  the  award,  the  party  againft  whom  it  is  cannot  forbid  the 

delivery, 
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delivery,  for  by  the  publifhiDg  of  the  ^ward  the  coaditiQii  of  ^hp 
delivery  is  nertbrmcd,  and  the  dfed  become^  abfchire, 

0  Giafb^  of  a  friipiiial  nat^ire  are  not  d«tei^iIo$tble  t>7  an  ^^ 
"irard^  bccauTe  tlipy  <>ught  %q  be  pupi(bed  for  the  public  good  ; 
but  any  private  damages  to  which  a  perfon  U  eptitje^  by  r^afoii 
of  a  criminal  act,  may  be  fubmitted>  and  the  party  injured  may  re- 
cover his  private  damages.  ^  Caufes  of  matrimony  caimot  be  de* 
termined  by  arbitration^  becaufe  marriage  ought  to  be  free,  and 
pcrlbns  who  are  married  atf:cording  to  law  cannot  be  feve^cd^  bu( 
by  procsefe  of  law.  The  damages  liowevcr  fudained  by  breach  oi^ 
marriage  contra^,  qit  any  tiling  renting  to  alfnapriageporfipi| 
maybefubmitted. 

It  is  faid  that  a  certain,  and  iixed  debt  cannot  be  difcharged  by 
an  award,  bccaufe  the  bufmefs  of  arbitrators  is  to  reduce  unccr? 
tain  things  to  a  certainty.  1%  is  alfo  faid  th^t  dpbts  due  by  fpect- 
alty  cannot  be  difcharged  by  a  naked  award.  But  there  can  be 
110  doubt  that  by  o|ir  }ay  all  matters  pf  debt  due  by  fpecialty,  or 
fioipk  contra^,  if  tl^ey  aredifputed  may  be  fubmjttedy  and  that  aq 
a\Tar4  yv]\]  difcliarge  the  original  contracl. 

In  caic  of  fubmiffion  by  rule  pf  C  Qurt,  thc^rties  have  tiQ  pow- 
er of  revocation,  c  but  m  all  cafes  of  fubniiilipn  by  riie  particsf 
out  of  Court,  they  may  revoKc  the  fubmiffipn  at  any  time,  before 
the  publication  of  the  award.  </ If  the  fubmiilion  be  naked  with- 
out dec  J,  jhe  oppofue  party  has  ,np  remedy  for  damages  becaofe 
no  a^ion  can  arife  from  a  naked  fubmiflioi;.  If  the  fubmiffion  be 
by  bond  or  note,  they  bcconic  forfeit,  and  the  party  injured  may 
thereon  recover  his  damages  which  can  be  only  for  his  coft,  and 
trouble,  and  the  real  45fpMtP  y iU  irem^in  unictj:lefi.  e  If  th^  fubinif- 
fion  be  by  deed^  it  is  in  it§  own  nature  countermandab]c,  though 
made  irrevQC4t>le  by  cxprefs  words  of  the  deed ;  for  the  arbitrators 
being  conftituted,  and  put  in  the  place  of  the  parties* by  their  9on- 
^enf,  they  caii  ^ctpnly  wlule  they  have  their  confent. 


tora 


a.    Who  may  fubmit  to  arbitration,  and  vhp  may  be  arbitra- 


/  Evci:y  perfon  legally,  capable  of  making  cqntrafts  may  fub- 


nnt 
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fnit  Ms  contr©vi8*-fics  to  ariiitratton.  The  parties  have  tn  e){» 
riafive  power  to  exercife  their  judgment,  and  difcretion  in  rcfpcft 
of  the  perfons  to  be  arbitrators,  and  may  ele£t  and  appoint  whom 
fhey  pleaie.  Therefore  niarrJed  women,  infants,  or  any  pecfbns 
may  be  appointed  ;  and  a«  a  perfon  has  a  fovercign  uncontroul- 
ed  rig^t  qf  ek^ion,  he  cannot  afterwards  find  fault  if  be  eledsper* 
fons  who  w^re  incapable  of  performipg  %li^  tr^d*  If  a  fubmiflioq 
|be  made  to  one  of  the  parties  it  is  good, 

3.    Wh^t  IS  eflential  to  a  good  award. 

a  It  muft  be  made  according  to  the  fubniiflion  to  it  refpeds  th« 
narties,  and  matters  fubmitted.  An  award  that  an  #&  ihould  be 
done  by  a  ftranger  is  void,  becaufe  he  is  not  within  the  fubmifV 
'^on  ;  but  an  award  to  do  an  a&  to  a  ftranger  is  good,  for  the  ftranT 
ger  is  put  by  the  arbitrators  in  the  place  of  the  party,  and  they 
fcave  power  to  award  the  aft,  fince  it  is  not  impoffible^  or  une*- 
qua).  An  award  of  things  not  fubmitted  is  void,  but  where  th« 
award  is  of  fcveral  things,  part  within,  and  part  out  of  the  iiib- 
liiiflion,it  is  voidable  for  that  which  is  outoftbe  fubmiflion,  and 
good  for  the  refiduc.  ^  If  the  arbitrators  award  on  one  fide  an 
act  contained  in  the  fubmiflion,  and  on  the  other  fide  an  aft  cypt  of 
it,  the  whole  is  void  becaufe  it  is  unequal.  An  award  may  be 
good  as  far  as  it  extends,  tho*  m^d^  of  lefs  tlu^n  wbaf  is  contaio- 
fd  in  the  {tibmiiTioii. 

t  An  awvd  ought  to  be  equal  and  pot  pn  one  fide  only,  for  }t 
muft  appoint  cither  party  to  give,  or  do  fomething  beneficialj^or 
advantageous.  This  however  muft  be  underftood  in  a  limited  fenfe  ; 
for  in  all  controvcrfies  between  two  parties  th;it  which  is  awarded 
to  be  done  to  one,  muft  be  advantageous  to  both,  fo  as  to  fimfh 
^4he  controverfy,  and  dtfcharge  one,  as  well  as  give  futis^siftioii  10 
tlie  other  ;  and  where  it  appears  notwithftanding  the  award,  that 
the  thing  remains  a  duty  as  before,  and  is  not  difcharged  by  the 
award,  it  is  apparent  that  the  award  is  on  one  fide  only,  and  con- 
sequently is  void.  This  rule  therefore  does  not  require  that  fome- 
thing  fiiould  be  awarded  to  be  paid  to  both  parties,  and  that  where 
foniething  is  awArded  to  be  paid  to  one,  and  nothing  to  the  other, 

that  theretbre  the  award  is  void ;  for  it  may  be  the  caie  that  he 
/  was 

aPlovrd.  j^6.       ^  Cio.Jac.  X49>        fRol*  Abr.  ijj* 
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Vi2k  the  WK^ng  jdo€r,  and  Dotbin^  was  ^ik  ta  fain.  The  rule 
libctcfbre  only  mcauis  that  the  awsird  flviU  ^  mntgally  bcne^ncE^ 
^  (mlmg  tlve  diQniK  ;  thcrcfrar  awarding  that  one  ih^ll  pav  da- 
«iages,  and  be  tbereUjr  ^c^tted  of  the  dcqiaji4  is  brnrfiriiil  u> 

Tt  hasbeenAppofed  by  (bate  that  tber«  mod  4ie  awarded  pM&^ 
4I  difcharges,  and  acqtuttanccs.  Tfab  nnqtieftigiiably  is  verv  pro- 
per—but not  abfolately  occcfiry.  Mliere  nuHual  a^s  are  a wurd- 
dedy  there  can  be  no  neceflity  of  4H'cbargps.  Eut  where  coie  party 
is  ordered  to  pay  a  certain  fam,  or  do  a  certain  ack,  and  the  other 
m  to  pay^  or  do  notUng,  diere  muft  eitbor  be  difcharges  awarded, 
;Dr  it  jmft  appear  d»t  tbe  mpoey  to  be  p^d,  or  th?  rbiDg  dqne  i| 
io&tisfadion  ofibine  dirbt>dQty  or  trefpais,  and  by  which  be  ]§^ 
ttquictcdtbetvfrqpv-^herwife  the  awardb  ill.  If  in  the  a^far^ 
J|  be  exprefled  that  the  fivn  liWdrded  to  be  paid,^  on  accoiipt  tf 
jfae  macterB  in  difpuCc^or  IP  Cuisfadum  of  a  debt  Qf^  trefpafs,  the^ 
tlw  law  isipUes  ;»  difcharge  fyqm  the  4nna|id,  aad  the  award  \f 
^ood*  Tbof  inr  1^  ^P  of  a  tre^ujs  fiibmined,  if  the  aibitratori 
award  .ibat  40^  f^rty  ibaU  pay  the  other  three  pounds,  this  ^ 
ivoid^  for  i^  ii  nign^efily  of  one  fide  otdy,  and  it  doe$  not  appear 
fn:  wtet  it  If  p^id,  or  that  the  .ti:dpais  is  ^Mi^izTgei,  ^nd  therefor^ 
idie  party,  who  .is  to  pay  h^s  no  advanuge  by  tly:  award.  B^ 
^tfaeayirard  bad  bfi^lbatfae  ibould  p^iyib much  for  the  mattens 
aforefaid,  or  on  account  or  in  fatisfaftion  of  t)tfi  tr^p^fs,  then  it 
;would  have  been  good,  tbo'  one  fide  only  was  to  do  an  act,  bc- 
caufe  tlie  tre{pa(f»  wodd  thereby  be  difcharged,  which  is  beneficial 
to  both  parties. 

a  An  zsvsri  that  a  Qpfgin  A^Quld  ^o^n  atfl  qf  advantage  to  nq- 

Jt^oiy'fi»  void.    A  naked  a^ward  is  .(aid  to  be  no  good  plea  in  tref- 

^ikf  and -that  fonietlungjuuft  be  awaked   to  the  plaintliF  in  a* 

^nends,  for  if  there  be  no  trefp^fs,  there  is  nothing  about  which 

^o  aw9rd.can  be  xnatle^  and  if  there  be  pqe,  and  the  arbitratqrs  <^ 

.pot  ^ward  fatisfii&ion^  they  do  not  a£t  according  to  the  defign  rf 

.their  iaftitution,  for  jtbey  are  not  indiiforejnt,  and  fo  there  is  no  a- 

.ward.    This  rule  muft  be  taken  in  a  qualified  fenfe.     It  can  be  fup- 

poftd  £0  mean  no  more  than  this,  that  where  a  perfpn  makes  a  de- 

Bsand  upon  another  fprdam^es  op  accowt  ot  a  tfefpafv,  and  the^ 

fubniit,  " 
aM.  Abr.  15  s.  ' 
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Ihihjg  ii  a VartJeid 'froiTft  one  fo  thfetfther  riftrt  If  ^tlife  aTfbtfwwrt, 
iiould  or.  a  full  beanng  of  the  parties^  judge  tbiit'iio  tr€^ife'kii 
bien  committed,  «Dd  therefore '^Lw^d  no  damages^  this«pu]d  not 
'  be  cidied  a  naked  award^  becaofe  they  decide  refpedit^g  a  cer- 
tain fa^,  whicb  takes  away  the  ijght  of  demand  from  one,  aiul 
tdifcharges  the  othcr>  which  makes  the  award  etjual,  and  mutualljr 
beneficial.  It  may  therefore  be  kid  down  as  a  rule,  tliat  where  g^ 
chaHengeis  made  for  damages  on  account  of  a  trefpalfi,  and  the 
'ilia£ter  being  fbbmitted,  tlie  arbitrators  award  that  bo  tre^jpafs-has 
^een  committed,  that  this  is  a  final  fettlement  of  the  controvcHy, 
and  may  be  pleaded  in  bar  of  an  adion  brought  for  the  feme  things 
'B(tat  ifa  Iitirtl  ccjtfftrnttion  of  the  conmtdit'lrfw'rwlebfl'ttilwfittedy 
'i  claimdnrittay,  aftft/  a'  ftU  hearJrig  before^ aybitffctisri,  •aU'Bttme. 
Ward  that  ilofrefp^fs' has  bebn  committed,  *alrd  thai  be  *  has -ao 
^ght  to  recover' daMfges,'mlglit  theii'reftrtto  his  -atMton  at  i«r^ 
and  have  another  trial  on  tlie  merits;  becaule  as  it  laid,  that  if 
thcfe  was  no  trefpafs,  there  was  nothing  about  whfcli  an  award 
couy  be  'ma3c  ;  Jtrid^if  their  Nv^s  a  tTcfpifs/  datrrfj^s  *oH^i  to  be 
'awai«3cd,  tlik  rtifdfliftgliciwe  ver  Is  ftma^  lipon'-t  Tf«lp«ble  A- 
Itirdfty.  For  by  the'  fubmifllonj  fhe**afbltritbi-s  arc  t6  tetlAcriifht-' 
'fher  a  trefpals  lias  b^'en  cbniilifeed,  br  'not;*  arid  they  are  ts*  cowi- 
petcht  to'fty,  feat 'there  has'  been  nd  trdptiffir*d6nc,*as  thcyare  tcy 
^  fey  there  lias 'teen,  and'to  award '  danla^e^  thterrfbr.  'Iftbey'dc^ 
ei3e  that  no  Vfelpafs  Was  comniitted,  it  canhot  be  ^aid-  that  &iifire' 
Iras  nothing  atout  which  anaiwar4couldbe'itidde,*be«[ufe'tiii^&'. 
termination  tliat  ~m>  treipafs  did'  exltl,'  u '  deciding-  tipon  it  h€t  tSkt- 
#as  Ae  ground  of  the  controverfy  "between  ^he  piatttes.  •'^Bbtf''if 
we  fuppofe  the  rifle  to  be  fotmded  on  the  ittea;T:hat  the  *jja«to'rt?- 
aag^ize  in  their  filbniSIIon  that  a  trefpafs  has  beeii  cbiiiniittetF/tb^tt 
perhaps  an  award  that  nothing  fhoiild*  bepaiJ  would 'be  vtA'i, — ' 
Thb  however,  cannot  be  fuppofed  to  be  the  principle  oh  wllklr'iSe 
rtile  is  founded— becaufe  it  fays  if  there  was  no  trefpafs,'  'tfrrt'e-c^tfld 
be  nothing  about  which  an  award  could '  be  tiiade,  %U^  filf^dfbs 
an  enquiry  refpecting  the  exiftence  of  the  fact.  But' '  if  !ii  Ritli 
Gafes  the  arbitrators  &ould  fisd  thai  na  trefpais  hadb6eir  ctVrrrinlt- 

-fed. 
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ted^  atttl  awatd  nothing  to  be  paid  to  tbe  cltmum,  and  tint  Ui 
ih^ld  ptiy  cefk,  orthattht  partKs  flionld  eacecate  difclmrges,  thctf 
Afi  awatdls  by  no  mtans  naked^  and  oioft  upon  tbc  cleared  priii' 
ciples  be  held  good^ 

s  The  peHbtmanc«6fiti  award  ihuftbe  ptiSibU,  afad  ktHirfi 
therefore  an  at^rard  to  do  a  thing  that  is  agaitift  laii^>  of  that  hi 
Ac  haturci  6f  thitlgs  is  impoffibltf^  Is  void.  ^  At  award  dught  td 
be  certain,  and  fitial,  fii  as  to  make  an  eftd  of  the  controverfj.  A 
conditional  award  isnotgoodbecadfenot  fuial—fo  where  a  thing 
h  refefred  to  the  future  Judgment,  of  expolition  of  the  arbitratofa 
it  it  void.  Ah  award  may  be  good  for  part  on!/,  but  then  it  mnft 
W  final  as  td  tliat  part^ 

^  Every  award  is  to  receive  a  libeitJ  conQfu&ioh,  and  to  be  gp* 
veiled  by  the  intent  of  the  arbitrators,  where  no  inconvenience 
will  enfue.  If  noume  be  limitted  for  the  performance  of  an  a« 
ward,  it  is  to  be  performed  in  a  realbnable  time« 

j|.    Of  }>leadihg  tiwards* 

^  A  good  award  may  be  pleaded  in  W  to  ati  a&ion  brought  tot 
the  fame  tlung.  An  award  to  pay  money  at  a  day  to  come^  may 
b^kaded  in  bar  to  an  adion  brought  for  the  iame  thing  before 
the  day ;  becaufe  it  becotnes  imtnediately  a  debt  doe,  tho'  to  be 
paid  at  a  futu  re  time  ;  but  if  the  tnoney  be  not  paid^  or  tendered 
by  the  day,  then  an  aAion  may  be  brought  fot  the  original  thin  j;^ 
and  fuch  award  is  no  bar ;  becauft  of  his  negled  to  perform  it.^— 
«  Where  an  award  dh'edts  only  mutual  releafes,  it  is  iiotabar  to 
an  adion  brouglit  for  the  thing  fubmitted,  till  the  teleafts  are  ex« 
cputed.  If  one  party  (hould  refufe  to  execute  hit  releaie,  ajtd 
ihould  bring  an  action  for  the  original  diing,  the  awatd  can 
be  no  bar  to  the  recovery — ^but  the  other  party  may  bring  an  ac* 
lion  againft  him  for  refufmg  to  execute  fncli  releafe,  and  recover 
bacl^  all  fuch  damages  as  were  recovered  from  hlmv  IH  fnch  ca* 
fes  perhaps  the  wiicd  principle  would  have  been  to  have  made  fuch 
an  award  when  the  party  had  tendered  a  releafe,  a  bar  to  an  ac- 
tion for  the  fame  thing,  tho'  tlie  plaintiff  refilled  to  teleafe.  Which 
would  have  faved  one  adlon.     A  dldinclion  h  taken  between-  a- 

warding   collateral  things  to  be  done,  which  raife  a  new  du« 

ty, 
a  I  Bae.  Abr.  146.       h  Ibid.  X47.         (  Silk.  69*       d  I  Bac*  Abr«  IjOi 
#  Catth.a7S,  Ltd.  Raym.   a47. 
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t]r,  and  difcharge  the  dd^  aiidtliefdbre  msly  hi  pleaded  in  bar  tho' 
opt  tm^cmtei,  aad  wbcn^  yekafe  afdy  b  titanic  whWh  €F««te$  up 
new  duty.  It  is  however  nuniiefted  th^t  the  awarding  the  execu* 
tion  of  a  releafe  is  a  new  duty^  and  oug^t  as  much  to  dilcharga 
the  ori^btfd  right  of  s^ion  as  any  collateral  thing.  \ 

'Wlien  an  tHr^  h  regularly  made  it  can  he  let  afi^^  otity  (oir 
torriiptlofl,  and  ttiiftehariour  in  the  arbitrators*  Thcr^  can  be  nto 
t|)peat^  no  new  trill,  no  review  of  the  merits  of  the  caufe.^— 
Whtiiiithli  pany  haiekfted  YAn  triers,  he  muft  be  bound  by  their 
ttntencS.  But  When  the  arbitrators  exceed  tlwir  inftnsAiotts,  and 
do  riot  cbWfoTt  With  the  formalities  of  law  refpcding  awards, 
their  proceedings  are  of  no  validity.  Wlien  they  are  guilty  of 
fornipciea,  nuTcoiidvd  and  partialit^y  cpi^rts  of  eqjaity  may  in- 
ier£sre|  and  &t  mM$  their  gw^rds-  If  three  arbitra]tors  are  ap« 
Rioted,  and  two  (bwdfl  OEdttde  the  otfaorr  by  fraud  or  force, 
.ind  J^ve  private  neettags,  9tid  admit  one  of  the  parties,  the  k- 
m^rd  w^ul4  not  be  good.  Courts  of  equity  may  alfo  fet  afide  a- 
ivmrds  where  the  arbitrators  committed  ntiftakes^but  diefe  sdM^ 
iSftkes  «i«i  not  he  confmoded  widi  misjudgyag.  They  mofl  be 
miftalm  mrdy  iaeomipOjtatiofl,  or  calculacaon^  whidi  tfaey  would 
Jbtirecorroftird  ia  the  time  of  it^  had  they  difcovcred  them— b$it 
nrhore  they  proceed  upoti  ernetieoas  princqdes,  and  upL^odgje 
fridl  their  eyes  ofefl^  there  is  lu>  yo^le  remedy  to  fet  afide  their 
jMrtsrds,  howeycir  vcmeiie  fim^n  jiiftke  -,  for  as  the  parties  ele^ 
ilMly  tktjwnSi  aUdetfaeir  deler«ilaftti<mft. 

0  IJpon  a  motion  to  fet  afide  an  award  of  arbichitors,  where  the 
ibbmiffion  was  by  rule  of  Courts  on  tlie  ground  daat  the  arbitrators 
had  miftalun  the  evidence,  and  the  law,  the  Court  refufed  to  make 
hny  enquiry,  bcvauft  \t  would  defeat  the  main  drfign  of  arbi- 
traments, to  fubjed  aWardittoa  revifion  In  the  nature  ofanap-^ 
^a1  ;  atod  arbitrators  being  judges  of  the  parties  diufing,they  are 
kt  liberty  to  decide  on  any  principles,  which,  In  thdr  opinion  will 
do  joftice  between  the  parties,  and  the  rcafonableneft  or  unrea- 
fbnablenefs  of  an  award,  docs  not  afFe^  its  validity— if  there  be 
ho  fflifi)ehavibur,  ot  corriiption  in  the  arbitrators. 

©  Cbap. 
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CuAPTEH  Second. 

OF  THE  KEDKESS  OF  PRIVATE  YTKOfKjS  BY  SUIT  OR 
ACTION. 

Xn  the  preceeding  chapter^  having  difcufled  the  remedies  that  re* 
fiHt  from  the  operation  of  law,  and  the  aft. of  the  parties  :  I  next 
proceed  to'confider  the  vajrious  kinds  of  remedies  by  fiiits^  or  adion^ 
brought  befoM  courts  of  law  inftilated  to  hear  and  determine  them. 
In  tho  fivftrbook  of  this-work^  I  trea(ted  at  large  of  t^e  ieveral 
courts  md  tiidr  jurifdiftlon  ;  and  of  coorfe  we  are  prepared  to 
delineate  the  mode  of  appi^^a  to  fiich  courts^  XQ  obtain  a  re^ 
dre&of  ii^ies- 

A  wrong  or  injury  Is  ^filled  to  Bra  deprivation^  oif  infringiement 
of  right.  A  fimple  reftitution'of  that  right  tothe'party  injured^ 
would  not  bear  compleatcompen&tion;  becaufe  damage  muft  a<^ 
cruc  toliim  for'tfae  Id(s  of  the  nft;  and  enjoyment  of  it.  To  far- 
fltih'aidtipiafe  relief^  it  is  neceilary  that  fomething  fhouM  be  g^ven* 
In  fatudaftion  of  (hch  diimages.  Thtft  trrmany  inftances  m whicK 
m  fpecKc  reftitu^a  of  thtf  righf,  canmot  be  a<>conip!iflie^i  ar  xn^ 
cafes  of  aflanit,  and  battery^  faHb  imprifbmnent)  ai!d  the  Kke,  A 
repafntlon  of  focfa  ii^uries'oan  bemade  otklf  by  compelling  the 
wrong-4oer  to  give  ibmctbing  to-  the  injiared  par^^  by  way  of 
amends^  and  fadsfaftiom  Is  aknofl  every  inftance  of  awron^  td* 
peribnft}  property,  it  willbe  impoffibtetomakefjpecifie'refthiitioriBy 
for  die  jH-operty  may.  ba  deftto^,  or  conveyed  away  one  of  thtf 
reach  of  the  law.  On  this  account,  tliere  is  no  remedy  tb  recor-- 
cr  thefpecific  th&]p,  tfit  Be  of  aperfbnal  nature^  but  only  ibttio* 
thing teacompenfation for  the dSmtagesr* 

In  dlfpute^^re^ftingxhetide  to*thing9  real',  this  diifRcuIty  doe^^ 
aot  cxift  ;  but  the  poflelllon-of  the  landrin  controverly  may  be  re^ 
covered;  A  pemedy  therefore  h  calculated  for  that  purpofe^ 
whereby  die  party  injured' recovei%  poflcflSon  of  the  kad^  as  well 
as  damages)  for  the  injury <  The  damages  in  all  ca(es-are  afiefled' 
In  money  which  is  the  medium  of  oommerce^  and  the  (landard  ta 
afcertaiu  the  eoinparative  value  of  different  kinds  pf  property,  and 
IS  a  fixed,  and  a6cura;t!e  m&aflure  for  the  eftima^ion  of  damages^ 
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An  application  to  a  court  oflawftr  the  rcc^cfe  of*  wrong,  is 

tailed  a  fatt  or  a£don  ;  wbidi  may  be  defiBed  to  be  **  a  profecti*'' 

don  before  a  cotirt  of  lanv  for'  the  recovery  of  one's  «ght.*'    The 

perfon  who  brings  theaftion,  ta  caMed  the  plaintift*,  aad  the  perfon  * 

againft  whom  it  is  brought,  k  called  the  defendant.    Actions  are  as 

various  «nd  as  numerous  as  is  aeoeflary  to  redpeis  aU  the  wrongs 

that  mankind  can  fuf&r.    For  every  iirjuiy  that  a  man  can  fuftain 

from  his  fellow-creatures  that  comes  ^thin  the  defcription  of  law, 

an  a^Jon  is  framed  by  which  he  can  obtain  fatisfadion.    It  is 

therefoi-e  a  common  maxim,  that  for  every  wrong  tliere  Is  a  re« 
medy. 

Anions  may  be  divided  into  two  kinds,  perlbnal  and  real.  Per* 
fonal  adsbns  are  thoie  by  which  a  man  daims  damages,  as  a  fatif- 
fo^^ion  for  the  non-payment  of  fome  debt,  or  the  aoa-performance 
of  fome  duty,  or  for  fome  injury  done  xo. his  pevfon,  or  to  his  pror: 
perty,  either  real  qr  perfunai. 

Real  a£lions  are  brought  for  the  recovery  of  tlie  poAeffion  of 
things  real,  and  alfo  for  damages  as  a  fatisfaiftion  for  unjuftlyde*' 
priving,  or  holding  the  plaiutiif  out  of  poflellion.  By  the  law  of 
England,  real  adions  arc  calculated  only  to  recover  poflcffion  of 
diings  real,  and  not  to  recover  any  damages.  They  have  there-' 
fore  introduced  another  fpecies  of  actions, .called  mixed  ;  whkhis 
6id  to  partake '  of  the  nature  of  raal  and  perfonal  adliotis,  tiecaale 
they  recover  tliercby  the  pofleflion  of  riw  land«,as  well  as  damages. 
In  this  ftatc  we  have  fio  a^ion  that  comports  iMiththe  En^lifhde" 
linition  of  a  real  action.  Our  aftjon  of  diflcilin  compares  with  the 
fcnglifh  real  actions  in  tWs  refpeft,  that  it  will  be  in  ^11  inftances 
for  the  recovery  of  the  pofleflion  of  lapds,  where  the  plaintiff  has  a 
right  of  property  ;  and  with  thei;-  aiflion  of  ejccUncnt,  as  damages 
may  be  thereby  rppoyered.  But  jas  tbjs  is  xhc  only  kind  of  real 
actions  known  to  our  law,  ai\d  as  ;t  ^tj/.puld  be  improper  to  admit 
a  divifion  of  a^ion^  called  mixed,  when  the  law  does  not  know 
the  original  kinds  of  ^£tipns  of  wlii(;h  it  is  compounded,  I  have 
thought  proper  to  reject  this  divifion  of  actions,  and  to  confider  our 
a^ion  of  difleifin  to  be  a  real  adtiou,  tho'  damages  can  be  recover- 
ed by  it.  *This  wHl  fimplifv  gl^•  legal  fjftcni  hy  retrcnirhing  unne- 

CtSoLry  divifionSf  ^ 

Perfonal 
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-«  PtHbual  9€:btti  art  tabdbfiM  into  two  kin^— n^tioiv  tipt 
nv  6H»ad«d  upon  tores,  or  wrongs,  anfl  g^Uoos  that  ave  fouadc4 
ij^«l  contraAk  AftWiM  foaii40d  «&  tom^^e  a,gwa  4ividtd  iota 
twokioda:  oprwberothe  aft  fotpyjawcpj  of  ja  ionwrJUtriy  jiyi* 
rioua,  ftccteyaaicdby  iingae  ^graiof  4&M4£mcor  vi^t^ice  ;  a# 
tre^fi^  Ymttry^  ffdio  anprUoafoopt^  op4  tbo  like*  Tbe  otber 
ia  yfhart  dio  iojury  k  ooc  acroaipanlri<  with  adual  for«e  an4  "^io 
leace^  aqd  ia  btjariDua  iu  Um  coxii^uf ncoB  onl^  ;  ai  {Ia;Mler>  BiaUq- 
CIII8  prolecutkiii,  trover^  and  the  like.  Thefr  t  VP  kiadi  of  acbioQl 
are  diftxngui&ed  freoi  each  otiier  by  detumuaath^  the  fonuef 
trefpais  with  force>  and  the  latter,  treipais  on  the  caiie. 

A<tioas foondei  ofi  cootrads,  are  to  xaooviar  danuiee$-ftriJ)o 
ntfa-paymeist  of  ibioe  debt,  the  noft-porfonnalKe  of fcoie  central, 
or  the  ne^ed  of 'fome  duty.  Such  are  a&ioos  af  dpta»  ^prvauMi^ 
secoQiit and  afljniipfo,  aadbook 4ebt. 

It  may  not  be  improper  to  make  a  few  r^idorka  upon  the  ori^ 
of  a&ionsof  xrefpais  on  the  cafe,  which  are  fyooninious  with  ^diooa 
of  die  cafe,  as  this  fubjed  is  not  fully  explained  by  the  elementarjr 
writers  on  tbe  law.  ^  Originally  by  the  common  law,  all  the  ac* 
tioBS  that  were  grounded  on  torts  were  trefpafs,  rcplevm,  .detinue 
and  deceit.  ^  CooTpiracy  was  introduced  by  ftatute  In  tbe  reign  qf 
Edwasi  L  and  all  the  adions  grounded  x>n  contrads  were  debt, 
eovenaot,  sund  account.  Tho'  tbefe  adions  might  be  fufficieat  j« 
the  early  periods  of  the  JEngli/h  goverpment,  when  there  was  but 
little  perfonal  property,  and  the  people  being  in  the  agricultOraJ 
ftate  of  Ibciety,  paid  their  chief  attention  to  lands,  in  their  acliona 
refpeaing  wUch  they  proceeded  to  great  lengths  in  refinement ; 
yet  when  they  arrived  to  thei:ommerrisJ  ftate,  a^i  the  princjplea 
of  jurifprodencc  were  better  andcrftood,  as  well  as  perfonal  proper* 
ty  largely  encreafcd,  it  was  apparent  that  new  remedies  rauftbt 
^cvifcd.  Itistnamfeft  tliat  the  aftioo  of  trclpafi  could  not  extend  to  a 
vaft  variety  of  injuries,  to  which^ankind  are  expofed.  Such  are  thoft 
whicli  are  unaccompanied  by  force.  Tlie  admiflioo  of  the  defendant 
€0  w-age  hi?  law  in  adions  of  debt  and  ^detiaae,  muft  have  beca 
produaive  of  greac  nufchi^and  injuftice.  No  adtioo  of  coveoaot  - 
could  he  maintained  unlefs  the  plaintiff  could  produce  oa  ttial,  % 
covenant  in  writing.    Tbia  precluded  aay  ronedy  on  all  parol  co<» 

yenants 

«  T  Efpin.  Dteeft.  I.  ^  j  Rc€?«/«  UU^  £naUfli  Law.  s^  t^aO^"^  iiOw 
/aKccfcUHia.En^.  Uw,  a39-  *^ 
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^pnj-i-ty  ffM  4ypy»j^j|j^p  |^•i^^  fiiftriy  f1?^  dfffr  ft. 

#  A  tdnt  to  adopt  the  ncceSktflxnfTOv^ments,  ^as  taken  frotft 
4>e  ftsttnteof  Wi^ftmbficr  tlieftcond^  pafled  in  the  thirteenth  year 
iof  thereigft  of  Edsr^axi  jdie  filft^  which  enafted^  ^^  that  as  often' 
•^<  as  it  fhaH  faapfien  In  chdncerj,  that  in  one  c^  a  writ  Aiall  be 
<!'  foand^  and  in  a  fimUar  jcafi^xiepending  on  thelkne  principle^  ani 
**  wanting  a  ftniilar  rtaiedy,  no  wrh  can  be  foand^  then  the  clerk* 
^  of  the  rfianccry  fcall  agree  ia  making  a  writ,  or  adjonrn  th* 
^  cafe  t^ the  next  parliametit^  .and  write  the  cafe  ix)  which  they 
^  could  Bot  agree^  and  refer  it  to  the  parliament.  When  a  writ 
'^  Aould  he  made  with  the  advice  of  perfons  learned  in  the  kwy 
^'  left  itimjj^tliappentbatthe'kitfig'acourtibouldjbralong  timely 
**  in  adiBinifteruig  jtiftice  to  jconiplainants."  Tliis  flatute  eftd)liih<' 
^  a  priodtple^die  carrjing. erf  which  into  effeft,  maft  neceffarily  be 
prndudUve  of  a  progrcffive  hnprovopient  in  jurifprudcncc.  %x  the 
*  fdgn  of  £dw2ii:d  HI.  thejcourta  of  lawdHcovering  the  imperfcdk^ 
htm  of  the  writ  of  trefpafs  in  tlie  old  fntm,  were  not  coBtent  witk 
it ;  tk^y  thsrtbne  ^vail^d  iheqifelvies  of  dds 'ftatiite,  authorizing 
writs  to  be  firaaocd  in  fsmilar  cafes,  and  eodeavoarcd  to  render  ifi 
iiiore44Div<rfal  bj  enlarging  its  fcope,  and  modifying  its  tcrms^  (a 
JM  to<sid{ipt  it  to  every  man's  own  tafe.  Tho'  this  innovation  met 
with  foine  qppoiuioB,  yet  wc  find  in  the  reigu  i>f  Henry  IV.  thar 
^rica  of  tFclpafs  were  extended  to  a  great  variety  of  new  cafes  :  and 
iiod  aflumed  the  joanie  of  erefpafi  on  tliecafe.  hi  this  reign  the  markf 
jof  difcrimination  bctw/een  trefpafs  and  treJ^^afs  -on  the  cafe,  begaa 
eo^be  diftia^Uy  afcertained  :  that  tlie  former  (hould  be  always  with 
lorceand  arms,  acid  the  latter  never.  Tbi9  adiou  was  by  degree* 
extended  to  a  v«ft  variety  of  cafes  for  wiijich  there  was  no  remedy 
•t  common  law,  and  adopted  to  many  caies  for  whkh  there  was  a 
^cific  remedy  at  coiiimon  law,  and  on  account  of  its  greater  con- 
venience ^percpcded  them,  fuch  as  d^it,  conlpiracy,  and  deti- 
nue. 

The  great  advantages  derived  from  theaftion  of  trefpafs  on  the 

x:aie,  made  courts  delirousof  exteading  the  Gmie  priixiplcs  toac^ 

tions  founded  on  contrad,  to  avoid  tJie  inconvealence  of  wager  of 

law 
m%  Reeve**  Hift.  En£.  Law,  If.aos,  aei.— a  Cok.  lafl.  4c 4,    *  3  Rccft'f 
Hift.  Eii|.  Uw,  «,. 
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bpirfaddie,  and  dieaetgffl^  of  cvacncing  a  contraftl>y  a  fy^dal- 
qr  ifl  covenant.  Tbo'it  famed  iiarfli  to  comprdicnd  anderdie 
name  of  tttfyA  the  non-pciiiiiBiaucc  of  pranufes,  jtx  alter  fim^ 
^BoedieiieccffityoffuchananMndiiMnc  of  dv  kw  indoced  courts 
X»  admit  ihrfe  new  writs,  and  byalongonaio  ofratBOoal^libcnlanl 
egoitahle  dcrifion^^  the  coorts  of  laar  bayo  pciftdcd  the  mode  of 
redieffiog  vrongjB  bj  adions.  This  noUe  improvcmrat  is  owing 
to  the  principle  promulgsted  in  the  flatote  of  Weftminfier  their- 
cood,  which  antborized  the  framixig  writs  in  fioiikr  caics.  It  is 
Wonderfbl  to  furvey  the  various  improvements  and  ad4itioos, 
which  have  been  made  to  the  Englifli  jorifpradence  in  the  exerciio 
^nd  application  of  thb  fundamental  principle.  Thej  have  from 
time  to  time,  deviiod  remedies  as  the  exigencies  of  mankind  rea- 
red, in  a  gradual  progrefs  from  the  fimpleft  fiages  of  Ibciety,  to  the 
complicated  ioterdls  of  commerce^  luxury,  and  the  hi^iriL  refine- 
ment of  manners.  The  fyQem  of  jurifprudence  has  laec^jme  b  per* 
Mt,  that  it  can  hardly  be  expe^ed  a  cafe  ihould  ari^  that  does 
not  come  within  thedeicription  of ipecific  remedies,  well  ki^oirn  and 
fAabliihed.  ,  Yet  the  fiune  principle  which  has  produced  fueh  woq>> 
derful  improvements  in  hands  of  judges,  may  iUU  he  called  into 
exercile  whenever  there  Hull  be  an  occafion. 

Tlie  perfonal  adions  now  remaining,  which  orig^ally  exiAed  at 
common  law,  are  trefpafs  and  replevin,  for  torts  or  wrongs ;  and 
debt,  covenant,  and  account,  for  contrads.  Tbeie  may  be  deen^ 
original  fpeci&c  actions,  having  appropriate  names.  All  other 
yerlbnal  actions  niay  be  denominated  adions  of  rrefpafs  on  tlie  caie^ 
and  were  introduced  and  eftablifhed  in  the  manner  1  have  related. 
But  tho'  all  thcfe  actions  fo  introduced,  have  been  indifcriniinately 
by  writers,  called  adions  of  trefpais  on  tlie  cafe,  and  adions  on  th^ 
caie  ;  yet  we  find  in  the  progrefs  of  juridical  improvement,  that 
certain  clafles  afluined  fpcclfic  names,  by  which  they  arc  alfo  known. 
Ailumpfit  will  comprehend  all  new  remedies  tliat  have  been  devifcd 
refpeding  adions  foundefl  on  contrads.  Trover,  flandcr,  and 
malicious  profecution,  have  received  names  among  the  adions  of 
trcfpafs  on  the  ca(c,  which  are  founded  on  torts.  But  on  accoiuit 
of  the  difficulty  of  claifing  all  the  adionf*  that  arife  in  the  courfc^ 
of  things,  we  find  that  there  are  fome  injuries  which  muft  he  yet 

^laflcd  under  the  general  pamp  of  tre{|>als  on  the  ca{b. 

Ji»vu3g 
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Htvitig  premifed  tbtfe  gcnenil  ol^rradoiitf  opon  the  i»iui«  of 
fldunu,  I  ihallnow  proceed  to  delineate  erery  kind  ^SwB&im,  ^lat 
bneceflary  to  redrefs  every  poflible  injary.  In  the  firft  place  I 
&all  treat  ofthoTeadions  which  re^d  perTons,  auj  then  thofe 
iv4iich  reiped  thin^.  In  the  farmer  part  of  oar  ia^uiries  we 
have  confidered  the  various  rights  of  the  pedpk*.  "^  Wfoxfg^  being 
only  a  privatioa  of  tights,  I  ihail  purine  diis  branch  of  the  fubje^ 
under  the  fame  diftribution,  and  ihall  onfbM  a  lyftem  of  wrongs 
Ibrrefpotideitt  With  the  former  fyftem  of  ri^ts. 

.  R^g^s  aore  divided  into  abfolute,  and  relative^-abibtate^  fpch  at 
f>elong  to  men  as  individuals,  which  are  perfonal  feenrity,  peffonal 
liberty,  and  private  property.  Relative,  are  fuch  as  belong  to  thent 
as  members  oflbciety, which  are  the  relatidns  of  hufband,  and  wife ; 
parent,  and  child  ;  guardian,  and  ward  ;  maflef,  ahd  fervant/ 
O^cach  of  thefe  I  (hail  treat  in  their  order  referving  the  confidcr*' 
fion  of  adions  refpeding  private  property  to  the  la(l  divilign. 


Chapter  Third* 


or  ACTIONS  FOR  INJURIES  THAT  AFVEGT  THE  RIGHT 
or  PERSONAL  SECURITY. 

A  HE  right  of  perfonal  fecurity  coiifiUs  in  the  pfefervatjon  of 
one's  fife,  finAs,  tody,  heaftfa,  and  reputation.  The  iiyory  of  dc' 
priving  a  man  of  his  life  isdecmeJtlie  higliefl!  offense  againft  focicty^ 
and  IS  punirtiabfe  with  dcatli.  This  fubjed  wSlf  be  cohlidereJ 
when  we  come  to  treat  of  crimes.    In  this  chapter  I  fhall  con^der-^ 

I.  The  injuries  that  ailed  the  Ikubs,  aiad  tody  of  a  peribn^  smd^ 
ilfceirtodcs  of'rcdrcfs, 

II.  The  injuries  that  aflfed  ar  mail>  hcaltft,  al^<^  the  m«de*  of^ 
redrely* ' 

III.  The  injuries  ttat  afFed  a*  t^^^*9  deputation,  a»J^  the  ihodeS" 
of  rcdrcls. 

L    I  am  tOattend  to  a  c<Mifi[A»%tion  of  Hhe  ii^uriW  that  ifFeA 

<he  UndMy  and  body  of  a  per^my  aad  the  vemedies.    To^ihvefti^ 

g^te 


!«    What  ads  afliDont  tcx  an  infringement  oj"  fbt  rig^it  of  prr-' 

lervm^tkeEmbf;  and  bodlj  of  a  peribn. 

3.    W^t  ftall  be  a  fufficient  ejccoie  fof  an  aiaok,  zxti  batteiy, 
3.    Wfiat  ddionjB  imy  be  broitg^it  (or  the  rceoyerj  of  Janoageay 

for  thefe  in jarks. 

I.  lamtoeonfi^lbead^^omby  sperfofttothe  limbt^tilg 
body  of  another,  ithklr  conftjtute  cWil  injuries.  I  QM  firft  ex*' 
fnaoA  the  conmofr  hnr,  and  then  the  (hitnte  ]i#.  Tw^1fijurie» 
gtaljr  be  commincd  by  the  coiAino»  Utn^,  a^aU^  anfl  hattefy. 

I  •  a  Aflaoh  is  the  unkwiii}  (ettia j(  upon  a  feifoo  ofai^  one, 
by  the  offer  or  attempt  %q  be«c>  tho'  without  toocUng  the  peribtf, 
asbyftrikingathtm  with^  or  without  9  weapdQ,  wmianS&Bg  him^ 
or  prefenting  a  gan  at  him^  at  a  diftance  to  i^hicbthe  gon  will  car^ 
ty,  or  pointing  a  jntchfork  at  hiih,  ftanding  withitt  reach  of  him,  or 
by  holding  up  ode's  fifl  at  hfm>  car  by  drawing  a  ftrord  and  wa^« 
kg  it  in  a  menacing  manner.  S  But  if  in  d«ng  fhch  ad  ht  ftiakci 
tJk  of  fuch  expreffions,  as  Aicw  he  has  no  mtention  to  ftrilM  a  blow, 
k  isno  allank ;  a«  where  a  peHbn  hys  his  hand  on  his  fwori  as  if 
to  draw  it^  this  might  be  dtSemtd  an  alKauit,  but  when  he  fajs-^ 
If  this  was  not  aiGze  time^  I  would  not  take  fuch  langoaj^  from 
yon.  Theie  words  ihew  he  had  no  intention  to  do  any  corporal 
hurt,  and  explain  away  the  implied  infolt.  ^  Ho  words  whatevan> 
let  them  be  ever  fo  provokinj^  can  amouxit  to  an  ailault.  Erery 
battery  includes  an  aflkolt. 

9.    J  Battery  is  an  a&ual  commlfCon  of  violence  to  the  peribffc 

Any  injury  however  fma{I  that  is  done  to  a  perfon^  in  a  fpitefu],  jv- 

vengeful,  rude,  orinfolent  manner^  either  by  beating,  (hiking,  of 

pulhiogbim,  or  by  fpitring  in  iris  face,  treading  on  his  toes,  or 

any  way  touching  him  in  anger,  or  violently  joHling  him  oat 

of  the  way,  are  batteries  in  the  eye  of  the  law.    For  the  law 

holds  every  one^s  perfon  to  be  &cred,  and  no  one  has  a  ri^it  to  do 

him  the  leaft  injury,  and  as  it  is  difficult  to  draw  a  line  of  diftinc* 

tion  between  diiierentdegrtfes  of  vStlence,  it  is  necefity  A>  proht** 

bk  it  in  every  ftage,  «nd  then  ]g^  damages  according  Co  the  na» 

ture 

s  T  Efpin.  DifT*  383.     Find/s  Law,  loi.     %  Roll.  Ahr-  545.  Hawk.  P.  C.  f  JS* 
^Gilb.  La»  £Tid.  %5^.     c  Hawk.  P.  C.  X74.    d  |  glptn.  Dig.  384.  ^ 
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tore,  anci  aggraratioh  of  the  injury.     Battery  not  only  cotnprehcnds 

the  Icaft  achial  violence^  but  the  greateft,  and  inclades  nol  only 

wounding,  but  mayhetn,  which  according  to  tfat  common  law^  con- 

fifts  In  depriving  a  peKonof  fume  member  neceflary  for  his  defence 

in  fight,  which  are  faid  Co  be  arms,  fingers,  eyes,  foreteeth,  and  fome 

others.    But  this  is  only  codfidered  to  be  an  aggravated  fpecies  of 

battery,  and  the  fame  remedy  is  given  as  in  other  batteries.    The 

A&  cauflng  the  injury  to  the  plaintidT,  need  not  proceed  from  tho 

immediate  afiault,or  a£t  of  tbc  defendant,  for  there  are  many  ai^s 

which  caufe   another  perfon,  or  thing  to  commit  a  battery,  for 

which  adions  will  lie, 

s  As  where  die  defendant; wantonly  threw  a  lighted  (qulb  fnto.thc 

market  place,  which  being  toiled  by  different  perfons  from  place  to 

place,  in  their  own  defence,  without  any  reflection,  and  witliout 

any  defign,but  to  fave  tlicir  own  property,  at  hft  hit  tbc  plaintirF 

inhisface,  andby  thcexplofion  pnt  out  his  eye  ;  it  ^tis  adjudged 

that  this  dftion  would  lie,  tho'  the  injury  was  cauled  i^imediately 

an8  direftly  by  thelaft  perfons  throwing  the  (nuibinto  the  face  of 

the  plaintiff.    For  the  firft  aft  was  unlawfbl  ;  the  fquib  had  a  na- 

taral  power,  and  tendency  to  do  mifchief  indifcrimlAately,  wlicr-^ 

ever  it  fliould  fall,  and  therefore  would  neceilarily  produce  a  de^ 

fence  by  every  pcHbn  in  danger  of  being  hurt  thereby  ;  and  e^ery 

aftion  thus  done  in  felf-defence  is  to  be  confidered,  as  u  continii;^. 

tion  of  the  aft  of  the  defendant,  till  the  cjCploilon  of  the  fijuiii, 

when  It  would  ceafe  to  be  dangerous.     Therefore   all  the  acts 

of  throwing  the  fquib,  were  confidered  as  one  fingle  aft ;  and 

this  the  aft  of  the  defendant.     Had  a  Hone  been  thi*own  into  ih« 

fiune  place,  and  ceafed  its  motion,  and  then  been  taken,  and  throvii 

by  another  perfon,  by  which  aU  iujuiy  was  done,  the  laft  prrfon 

throwing  it  mufl;  have  been  rcfponfible  for  the  damage  ;  beranft 

the  (lone  had  ceafed  to  liavc  any  power  to  do  mifchief— but  the 

Iquib  had  the  power  of  hurling,  till  it   exploded,  and  therefore 

perfons  expofcd  to  be  hurt  by  it,  would  necdirtrily  remove  it,  and 

theexplofion  at  lad  being  owing  to  tlie  aft  of  the  defendant,  he 

may  be  confidered  as  the  immediate  caufe  of  the  injury.    ^  If  a  man 

turns  out  a  mad  bull,  unruly  ox,  t  lion,  tyger,  or  any  wild  mif- 

cliievous  creature,  among  people,  by  which  aa  injury  is  done  10 

K  any 

m  3  Wil(bn  40j»  Sooit  ?.  Sii<^ph;;rd.    i  BUck.  Rep.     ^3  Wilf.  403. 
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any  perfon,  he  isf  refponfible  for  fuch  slA  in  an  aftjon  of  tre^Mift 
i?ith  ^rce — for  the  taming  fiich  creature  loofe^  is  the  very  ad  of 
the  perfdQi  and  is  as  much  an  aJauU^  and  battery,  as  to  fhoot  a 
bulkt  out  of  a  gun.  If  a  perfon  expofed  to  bo  hurt  by  fuch  creature^ 
ibould  in  felf-defence  turn  it  upon  another,  who  fhould  be  hurt, 
the  Bxtt  a6bor  would  be  anfwerlble  for  iuch  injury  m  an  adion  o^ 
trefpafs  with  force,  and  arms. 

a  If  a  man  ftrikc,  or  frighten  a  horfe,  by  which  he  nins  away 
with  the  rider,  or  hurts  the  rider,  or  any  other  perfon,  be  is  lia- 
ble to  anfwer  for  ihch  injury,  bccaiife  the  aft  of  ftriklng'the  hbrfe  is 
the  inupedkte,  and  neceflary  caufe  of  the  Jttjuiy.  So  if  one  miii 
piifli  anotlier  againft  a-third  peHbn,  by  which  either,  or  both  arc 
hurt,  tlii.s  is  adtonabie,  H^in  aflault  and  battery. 

^  Wbena  perfi>n  does  an  injury  to  another  without  defign,  9xut 
by  inevitable  accident,  he  isnot  liable  to  an  adion.  If  a  horfeup^ 
on  a  (udden  furprife  rtms  away  ^th  the  rider,  aUd  runs  againfl  a 
man,  and  hurts- him,  it  m  na  battery.  So  if  I  am.pu(lied  by  on^a* 
ipunft  another,  and  hurt  him,  this  ir  no  battery  in  me. 

c  Where  a  perfon  i»  doing  an  jad  which  it  hliis  dtfty'to  perlbrm^ 
borta  another  without  defiiultor  defign,  he  h  not  guilty  of  a  bat* 
teiry.  Asif  a  (bldier  m  6xercile,  hurt  by  accident  his  companion, 
it  i»notadionable— bocifhehadhurt  him  wiUully,  and  with  de* 
figp,  he  woiild  have  bee»  ffSky  of  a  battery. 

i  Whcte  a  perfon  Is  doing  an  ad  which  he  is  under  no  particulajr 
^tyto  pexform,  he  is  accountable  for  any  injury  to  another  done 
cither  by  careleflhefs  or  accident,  and  whether  it  be  criminal,  or  in* 
nocent,  as  where  tho  defendant  was  uncocking  a  gim>  and  the 
plaintiflF  (landing  by  to  fee  it,  it  went  oS,  and  wounded  him,  it  waat 
held  that  the  pUintiflrmiglit  maintain  trefpafs  (or  the  injury.  For 
every  man  is  aniV^erable  for  every  injury  he  does,  altho'  he  do  it 
without  any  defigny  and  by  accident — ualefs  the  injury  done  by 
bim  was  inevitable. 

,  Where  a  perfon  receives  a  bodily  injury,  in  confe^nce  of  aa 

ad  dofif  by  hts  own  confirnt,  h2  cannot  maintain  an  adion  for  the 

iSattery ;  as  where  two  pedbns  played  at  cudgels  by  confent,  ani 

one 
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^ae  hurt  the  oibery  it  was  heU  jno  battery^  lietnttfe^  him   ^ho. 
conlcntf^  there  is  00  injury  dooe« 

m  But  in  fttch  cMc  the  ad  from  whence  the  injury  {iroceeds  R\uft 
be  bwful ;  for  wherein  the  aSioo  of  trefpais  for  aiiault  and  bat- 
tery,  the  defendant  would  have  given  in  evidence  that  the  plain- 
tiff boxed  by  confent^  froqi  whence  the  injury  proceeded^  it  was 
held  to  be  no  bar  te  tlie  adiou  ;  for  as  the  a£b  of  boxing  was 
unlawful^  the  confent  of  the  parties  to  fight  could  not  excufe  the  in- 
jury. So  if  one  licenoe  another  to  bcut  him,  fuch  licence  is  void 
iiecaofe  it  is  againft  the  peace. 

h  Such  is.  the  common  law  re|pe6ting  aiiault  and  battery.  By 
the  ftatute  againfl  breaking  tlie  peace^  it  is  enacftcd^  that  wbofoev- 
er  fhall  difturb,  or  break  the  pcace^  by  tiunuUuous,  and  ofFenfive 
carriages^  threatening,  t-radudng,  quarrelling,  challenging,  aflault- 
ing,  beating  or  ftriking  any  other  ^erfon,  fuch  perfon  orperfons 
fo  offending,  ihall  be  liable  jo  pay  to  the  party  hortyjuftdama- 
geSy  and  aUo  fhall  pay  fuch  fine  as  on  fuch  confideration^of  the  par- 
ties, the  inftrmnent  made  nfe  of,  the  degree  of  danger,  tlie  time, 
place,  and  provocation,  fhall  be  judged  reafonable.  In  ei^ounduig 
tins  ftatute,  1  believe,:the  common  lawdodrines  xe%»e£iu]g  aiiault, 
and  battery  has  been  the  rulct. 

2.  WhatAaUbea  faf&dent. excufe,  orjuAificatiou  .of  ailaaJt 
and  battcrjr. 

t  Wlittrea  perfon  is  .a6ling  under  an  authority  j^iven'hinby 
law,  that  fhall  be  a  diffident  judiiicaiion  ;  as  .if  an.i>f{Icor  has  a 
writ,  or  warrant  ag^iuft  a  perfon,  who  will  not  fufFer  hmifdf  to^ 
be  arrelled,  he  may  juflify  a  beating,  or  even  a  wounding,  in  an  at- 
tempt to  take  him.  d  But  a  battery  cannot  be  ju(U6cd  by  aii  ar- 
reft,  under  proccfs  only,  it  will  only  juftify  the  a/Iault-^for  to'jufti* 
fy  a  battca-y,.refiflanpe  or  an  attenipi  to  nrfuK:  hmifclf  out  df  cuftody, 
fhould  be  fhewn  ;  unlefs  it  be  jiiitificd  by  way  of  gentle  Jnjpofiti- 
onof  hands  ;  in  which  way  only  a  dcfeudnut  may  j'.illify  beating, 
without ifiiewlii^  any  reliflance.  or  attempt  to  rcfcuc. 

f  S©  :ia  the  cxercife  of  his  oflicc  a  church  warden,  and  by  parity 

of  ycafoo,  a  tythingman,  may  juftify  taking  o if  tljcJiai,  or  laying 

hand 
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haod  ooa  perfim  who  is  difiird«iy  in  the  dnrdi,  or  \ 
turning  liim  oat  for  difiarbing  thc'copgyegniqa, 

«  So  a  peribn  may  jufiify  o-eii  a  mayhem,  if  done  by  him  as  an 
oiHccr  of  the  army,  as  a  puniihsicDt  to  the  j^tniiff  for  difohedieoco' 
of  orders^  or  other  mUiury  crime. 

h  A  man  may  juQify  for  an  ailault,  ancl  battery  againft  any  one, 
who  aiZaalts  his  wife,  jiareut,  or  child,  if  dofie  in  the  defence.  A 
vife  mayjuftify  aoaflauit  in  defence  of  her  hulhand.  A  imant 
may  j'.tftjfy  an  aflatilt  in  defence  of  his  niafter,  but  a  niader  cannot  Ja<» 
ftify  in  defence  of  his  fcrrant ;  for  tlic  mafter  may  have  an  ad^ion 
agiinft  him,  who  beats  his  fenranc,  for  thelo6of  (ervice,  but  a 
icrvant  can  have  no  aclion  for  the  beating  hU  malier. 

Any  perTonmay  juftify  fuch  afts,  or  afl'a'ilt,  as  fliall  be  ueccfTary 
to  prevent  perfons  from  fighting,  and  breaking  ibe  peace. 

*  A  perfon  may  judify  the  battery  of  one  who  attempts  wrong* 
iully  to  diipofiefs  him  of  bis  lands,  or  take  aw^rv*  his  ^oods.  But 
in  cafe  of  an  entry  on  the  lands,  it  muft  not  be  juftified,  as  a  battery, 
but  as  a  gentle  impoiition  of  hands,  d  Where  the  mjury  is  a  mcro 
breach  of  a  peHbn*t  clofe,  tlie  defendant  cannot  juQify  a  battery, 
Svithout  a  previous  rfqueft  to  depart ;  but  it  is  othcrv/ife,  if  on^ 
breaks  down  a  gate,  and  enters  vfith  fprce,  and  arms,  for  there  it 
Ss  lawful  to  oppofc  force  with  force. 

A  parent  may  give  reafonable  corrcAion  to  his  child,  a  mafter 
tohisfervant,  or  apprentice,  a  ichool-mailer  to  his  fcholar,  or  l 
goalerto  his  prifouer, 

/Wlierever  the  affault,  or  battery  proceed  from  tl]c  plaiatilF's  own 
fault,  it  is  a  fufhcient  juQilication  of  the  defendant.  So  where  thede- 
fjL'Oilart  can  prove  tlwt  the  firft  aflaujt  proceeded  from  the  plaintiff^he 
is  excufeabie.  i  If  flic  defendant  proves  that  the  plaintiff  firft  lif- 
ted up  his  ftick  to  ftrikc  him,  a|id  offered  fo  to  do,  it  is  a  fufficicnt 
aflauk  to  juftify  Lis  (Iriit)g  the  blow;  for  he  need  not  ftay  till  the 
plaintiiFhas  ;xdual]y  (Irucklilm,  for  he  might  be  difabled  by  the 
blo^v. 

*Tlicrc  tw'jft  bcfl»me  proportbn  between  the  battery  given,  and 

the 
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At  gfft  ftflkolt^  for  every  aflaoUbmev^r  fitiaU,  wiU  not  jdftify  aa 
enormous  battery.  Therulc  is^  tint  tbe^efeadaiit  may  ftrikefiich  » 
blow  as  is  neccAry  Sar  his  <nni  idcfcow^e.  TlierBfore  ifaljittle 
blpw  be  g^vcQ  by  one  to  another^  and  be  gives  in  return  fo  violent 
a  blow,  that  be  maims  themberperfon,  he  cannot  julilfy  it,  on  the 
ground  that  the  firft  •aflanlt  was  made  on  Urn.  But  if  the  plaintiff 
ftrike  the  defendant,  and  » (cufBe  eofiies,  and  the  parties  clofe  im* 
mediately,  and  in  the  fcu£3e  tlie  defendant  niaims  the  plaintiff,  be 
may  juftify  on  the  plea,  that  the  plaintiff  made  the  firft  afiault. 

m  It  is  faid  that  If  an  aflault  happen  in  a  church-yard,  the  delen* 
dant  cannot  jiftify  under  tlie  plea,  that  the  plaintiff  committed  the 
fnft  aflaidt  :  for  the  law  fo  abhors  violence  in  churches  and  chorch* 
yards,  that  it  will  not  allow  a  man  to  ftrikc  there  even  in  his  own 
jdefence.  *  This  is  clearly  a  relic  of  the  fupeHHtion  of  the  dark  ages^ 
but  I  prefume  this  wiH  not  be  deemed  law  in  this  enlightened  pe* 
d-jod,  whiT.i  mankind  have  difcovered  diatholiiiefs  cannot  bepredi* 
i:ated  of  mere  place. 

The  jofiificaiions  by  the  common  law  mud  be  pleaded  (pecially 
in  bar  of  theadtlonj^but  by  our  (Utate  law  they  may  be  ^ven  iu 
evidence  under  the  general  iflue. 

g.  I  am  to  coniider  the  aiElions  tliat  can  be  brought  to  recover 
damages  for  the  injury  of  aflault  and  battery. 

I.  Aflion  of  trefpafs  whh  force  and  arms,  commonly  ealled 
/ilfartlt  and  Battery^  is  the  proper  remedy  at  common  law.  The 
declaration  mud  charge  the  fu6ts  to  be  done,  with  force  and  arms^ 
and  againft  the  j?eace,  or  fo  that  purport,  h  The  offence  fhould  be 
.charged  fully  andpofitivcly,  and  not  by  way  of  recital,  as  whereas 
the  defendant  on  a  certain  day  made  an  allault. 

fi  The  declaration  in  afiault  and  battery,  cannot  lay  the  ofEence 
on  a  day /certain,  and  on  divers  other  days  and  times,  for  an  af- 
fiiiiU  is  one  eniire  jndividual  acl,and  cannot  be  comiAitted  at  di- 
vers times,  nor  laid  with  a  continuando,  for  upon  fuch  a  declarati- 
on, it  is  impofliMe  for  the  defendant  to  know  whether  the  plaintiff 
nicai^s  to  prove  one  afiault  only,  or  twenty  ;  and  tUerefote  he  c«t>^ 

sot  be  prepared  tojoftify.  -^^ 

For 
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^  ror  »  bfttterf  to  the  wifir^  tk^hUbAnA'  and  wife  moft  join  k 

Urn  ftfiSoB^  and'  ie  sMft?  be  I^  u^^hnr  damagOy.becanie  thf  faoC* 

teid  it  fot.>9  Apence  for  her  €ure>  asA  in  briog^tfie  adion  ; 

miatm  ri^  of^dioacooidfiirviwe  to  ilie  wife,  to  wheal  liic  in* 

^^iry  wag  commitaed;    If  thcMfare  it  be.  bud  to  his  damage  onl^, 

tfae dcctavatioB  is  ilK    For  an: afiSujIt  andbattcry-commiftM  upoii( 

htfS^thfit  httflftand^  and  wife,  be  moft  bring  an  aaion  alone  fer.  the 

^mprj  done  ta  l&si&tf,  and  otoDot joinber  in  aBa&i4ia  for  facb. an 
injury. 

.  0  A&  every  trefp:^  is  in  it's  naeure  J5Hpt,  and  levqra^  ^here  fiin- 
Jky  perfeaft  are  goUty  of  aa  aCault,  andbat^ry,  die  plaiotiS*  maj^ 
bring  bis  adion  againft  diem  all,  or  a^panft  part  of  them,  but  can 
bring  one  adiononly.  If  tbey  plead,  feaexal,  and  diftind  b  plea< 
iliat  have  feparate-  trials,  and  which  do  not  avail  them,  entire  x]a/- 
inagaa  muft  be  afiefled  and  net  feveral.  Part  may  be  coQvidi;d,( 
imd  part  acquitted.  ^  A  recovery  againfi  one  wiU  bajr,  an  adk>i^ 
againft  another  joint  trefpalTer  ;  for  a  plaintifiF  fli^  have  but  one 
fatis^^ion  for  an  injury,  tbo'  the  aflault  and  battery  be  commit- 
ted by  ieveral,  and  tho*  his  adion  be  brought  cither  joint,  or  feve- 
rak  The  jury  cannot  fever  the  damages,  where  action  isbrou^ 
Againft  fevered,  fo  as  to  ^ve  more  againft  one,  than  the  other. 

'  If  the  plaintiff  has  once  recovered  damages,  for  the  aflault  and 
battery,  hefannot  aftdurwards  recover  in  anew  adlion,  for  any  fur* 
ther  miCbhief,  or  injury  arifmg  from  the  fame  battery.  As  where 
;»fter  the  plainti£f  in  this  adion,  had  recovered  damages  for  the  bati- 
tery^  a;  piece  was  cut  out  of  thefkuU  in  confcqucnce  of  the  former 
^wouioding,  for  wliich  he  brought  a  new  adlion  ;  but  It  was  held 
fHOt  to  lie*  For  the  battery  itfelf  was  the  ground  of  the  adion,  and 
'the  injury  the  meafure  of  the  damages  ;  but  here  the  ground  of 
the  adion  was  gone  by  the  former  recovery. 

*  In  an  aftion  by  the  hufband,  and  wife,  for  the  battery  of  the 
wife,  on  the  general  ifliic  pleaded,  the  defendant  fliall  not  be  allow- 
ed to  prove,  or  go  into  evidence  that  the  woman  is  not  the  wijr  of 
•the  plaintiff,  for  it  Ihonld  be  pleaded  in  abatement,  fo  that  the 
plaint ift*  might  meet  the  objedion  fairly. 

/  If  the  declaration  charge  the  aflault  and  battery  to  be  com* 

mitted 
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Aitltfd  in  'one  towB»  and  oft  trial  it  IbaU  be  proved  to  ht^bccn 
eomsiitced  in  another^  it  is  good  becaufe  thii  adion  is  tvaniko^. 
^  If  the  trefpais'^ere  iaae  on  tht  foiirib  of  Mc^,  a«d  cbe  pUmiir 
^Uedge  tbe  fame  to  be  4oae  on  the  futA,  or  f£ih  of  NS^^  wbeo'tt^ 
trefpais  was  done  ;  yet  if  upon  th<^  evidence  it  appear  that  the 
trefpafs  was  done  -before  tlie  aiSlion  was  brought  it  is  fufiicient.  It 
mud  further  be  obferved^  that  the  trefpafs  niuft  have'been  doUC  Hot 
only  before  the  bringing  the  adion^  but  alfo  wlthia  the^hne/  ttdt 
excKided  by  the  ftatiite  bfliniitation  :  and  let  the  day  inthe  declaim- 
tion  be  alledged  to  be  on  any  day  within  that  txme^  atidiet  the 
proof  be  of  any  Other  day'in  tbac  time,  it  is  good. 

a.  A  qui'tam  profecqtiony  grounded  on  the  fiatote,  maj  be 
brought  by  tbe  party  injoredj  to  recover  damages  foran  aflault  and 
battery. 

In  all  cafes  of  aflault  and  battery,  there  is  not  only  a  private  in* 
jury  done  to  the  party  ;  but  the  public  peace  is  diftufbed,  and 
hroken.  'Such  an  ad  is  therefore  denominated  a  breach  oP  the 
)>eace,  and  the  ftatute  infiids  a  puniibment  by  fine  upon  it,  in  be- 
half of  tbe  public,  and  provides  that  the  wrong-doer  fhall  pay  juft 
damages  to  the  party  injured.  By  the  common  law,  thcfe  ads  are 
coniidered  in  a  (eperate  view,  being  called  an  offence  againll  the 
peace,  as  it  refpeds  the  public,  and  a  treipafs  as  it  refpeds  the  indi- 
vidual. The  party  therefore  brings  his  private  adioii  for  the  re- 
covery of  damages y  and  the  public  ihditute  a  profecution  agilnft 
him  for  tlie  crime.  Of  courfe,  by  tlie  common  law,  Ihere  is  Ap 
connedion  between  the  public,  and  tlie  party  in  profecufingaii  iif- 
fender  for  an  aflault  and  battery.  But  when  our  Aatate.inadcthe 
fame  ads  an  offence  agaiaft  the  public  peace,  and  a;  trefpais«a|^iiifl: 
the  party  injured,  and  direded  courts  to  fentence  the  oiienJcnaii 
€onvidion>  to  pay  a  fine  to  one,  and  damages  to  the  other ;  the 
Beceflary~confcquence  was,  that  by  a  principle  of  common-law, 
adions  qui-tam  would  lie  upon  the  ftatute,  by  which  tlic  public,  and 
tlic  party  might  proceed  together,  to  puntfii  theofFendcrand  reco- 
ver damage*:  foi- this  joining  of  the  public  and  the  party  by  the 
fiatote,  is  xYw  ground  of  all  adfons  on  the  ftatute.  As  it  was  the 
objed  of  die  ftatute-  that  fucb  offender  Should  be  arrefted  and  hoW- 

en  in  perfonfbr  trial  jwWchappears^  from  the  claufe  of  theltafiitc 

amhorHing 
4  Co.  Lit.  tSj. 


ja  OF  ACTIONS  FOll  INJURIES 

anthorifing  fucTi  offender  to  be  bomid  over  to  coart^  and  at  f&e  of- 
fence  Is  of  fdch  a  nature  as  to  joftify  an  ifmnediate  arreft  by  warranff 
the  pra&ke  opon  the  ftatute  was  to  proceed  by  infonnatfon  quu 
tarn,  and  srreft  the  ofiender  in  the  iame  maimer  aft  m  a  criminal 
proceis. 

Information  qai-taffl  upon  the  {{atute  againft  breaking  the  peace, 
nniftbe  in  the  name  oftheftate^  as  well  as  in  the  nauie  of  the  party 
complaining  :  it  muft  be  addreifed  to  fome  aHKlant,  or  juftice  of 
the  pcace^  the  fa£U  mud  be  ftated  in  the  information^  in  the  fame 
manner  as  in  a  declaration  for  ailault  tfnd  battery  ;  it  mull  conclude 
againft  the  ftatote,  entitled,  an  ad  againfl  breaking  the  peace^  or 
contrary  to  the  form  and  e(Fcd  of  the  ftatute,  in  fuch  cafe  made 
and  provided  ;  and  to  the  damage  of  the  plaindfi*  iuch  fum  as  he 
thinlLS  proper  to  demand  ;  and  the  atithority  to  whom  the  com«> 
plaint  is  addrefied,  may  ifloe  a  warrant,  and  the  defendant  may 
forthwith  be  apprehended,  and  bronght  before  the  authority  to 
whom  the  complaint  was  made,  or  any  proper  autliority  for  trial^ 
If  the  damages  demanded  do  not  exceed  the  (urn  of  four  pounds, 
then  the  affiQant  or  juftice  of  the  peace  to  whom  fuch  information  is 
returned,  may  proceed  to  hear  and  try  the  fame,  and  render  judg* 
ment  thereon  ;  but  if  the  fum  denianded  exceed  four  pounds,  dien 
fuch  court  has  no  otlier  cognizance  of  ;he  cafe,  than  to  enquire  whe* 
ther  tliere  is  probable  ground  of  adion.  If  he  find  there  is  proba- 
ble caufe  of  adipn,  he  muft  recognise  tlie  defendant  to  appear  be- 
fore the  next  county  court  in  the  county  ;  but  if  he  Hnds  there  ia 
no  probable  caufe  of  adion,  then  he  may  difmifs  the  proiecution« 

The  general  principles  refpeding  informations  qui-tam  upon  fta- 
tntes,  will  be  fully  difcufled  when  we  come  to  treat  of  that  fpeciea 
of  remedy.  This  will  be  fnfHcient  toilluftrate  what  is  peculiar  to 
this  remedy,  as  far  as  it  refpcfts  the  recovery  of  damages  for  aftault 
and  battery. 

3.  «  As  malicious,  and  evil  minded  ptrfone,  will  fomethnes  com- 
mit afiault  and  battery,  in  fuch  a  fecret  maimer  that  the  ordinary 
legal  evidence  cannot  bo  obtained,  the  ftatute  has  calculated  a  re-> 
medy  for  fuch  crfcs  5  by  which  it  is  enaded,  that  if  any  perfoa 

Audi  break  the  peace  by  iecretly,  allaalting,  beating,  maiming, 

^  wounding, 

m  Stat.  189. 
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\tronnding,  or  hurting  another,  the  pei-fon  fo  afTaulted  idd  injured, 
Inaking  application  and  comjpldint  to  the  next  adiflaht  or  jufticeof 
{he  peace^  (hewing  him  what  wohnds  or  hurt  he  ha!5  received  there- 
by ;  fuch  afliftant  or  juftice,  fhall  fortfiwhh  grant  out  i  writ  to  the 
flieriff  of  the  coiitity,  br  his  deputy  or  donftable  of.the  tcn.vn,  where 
fachaflaiilt  fliall  be  made,  CoihjV.artcling  thchi,  or  cither  of  them,  to 
^rrcd,  and  bring  before  hini,  fuch  pcrfon  fo  affauitins^,  to  anfwer 
fuch  complairit :  who,  upOn  oath  being  made  againft  hira  of  fuch 
ailault,  and  i>f  the  wounds  or  bniifes  thei^eby  received  b^  the  pcr- 
ibn  aflauited  and  beaten,  fliall  be  bound  hi  a  ilifficicnt  bond,  with 
fureties  for  his  df peararice  at  thertext  County  court  in  that  county, 
to  anPwef  to  th&  comflkint ;  and  in  cafe  of  refufal  to  hecome 
Dound,  may  be  committed  to  the  common  ^oal,  there  to  rcm*nu  till 
the  next  fcffioh  of  the  ftid  county  court. 

And  if  thepcrfon  fobdund,  or  committed  (hall  not  on  tri/l  of 
the  cafe,  %tisfy  the.  court,  tliat  he  was  at  fome  other  place  at  the 
time,  thefaid  aflault  was  made,  and  was  a||p|)i3f>q1^i)^\,  ho  r  ve 
ic,l)eihallbe  adjudged  guilty  i  andj|l6lf&^'%i5|^H^t|' p:4y  ihc 
perfon  aflaulted,  and  injured,  a}l  fii(^^t^%?^^  as  he  O^^dJ^^iaTc  CuE- 
tainedby,  fuch  aflault  and  beating  -,  '^'tf  hi  iijibii()^?B^^  caji- 

pot  then  be  computed,  the  offender  ^'i^tf^gi^e  1)0  ntt  ^*b^  fAcient 
furcty,  or  fureties,  to  pay  all  fiich  duifeij^t^.  |^j(J|PIU^^fr^rda  be 
awarded  by  faid  court  at  (bme.  lutiire'^tflnii,  10  wiii^riiLb  ^.-aU: 
fhall  be  continued,  together  with  mi'^..,.^  *^ATt"-^"r^ii  ^jn^I  A^'^mo 
|>ay  to  the  treafurer  of  the  county,  fuch  Hne  as  the  faid  court  fliall 
order,  not  ext^^ding  twenty  pounds,  itni  {hind  committed  till  fuch 
fentence  ihkll  be  performed. 

,«  In  the  cafe  of  Northrop  agaiiift  Brufli  Und  Ifaacs,  the  com- 
plaint was,  that  the  defendant  Bnifli,  invited  Northrop  to  the  cof- 
fee-houfe  in  New- Haven,  into  a  private  room  under  the  pretence 
of  bufmefs,  and  did  there  alTault  him  with  loaded  piftols  ;  that  the 
other  defendant,  Ifaacs,  did  come  into  the  room,  and  combine  with 
Bfudi,  and  that  they  did  further  aflault,  and  beat  the  plaintiff ;  no 
bther  perfon  being  prefent, 

Thtf  j a ftice  who  bound  over  the  defendants  did  not  certify  that 

the  plaintiff  was  admitted  to  his  oath,  or  had  difcoverod  his  wounds 

F  and  - 
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WolWii^g^^raldegi^ri^r  three exceptipttf  \f€fi^vis^jtifi^ki^ 
PAt  appear  froip  tgc  gFOC^^,  that  the  |)ki|iti|F  ever  5luu-|ed  thp 
4ie&xtKi&Bt$  usdc.^  oath  Wit]^  fa^  cpi^la'uted  of,  P.r  that  hf  ibeisLi' 
j^lijk^^pupdf  to  tib^  jufiicej  ?od^that  the  fil&uU  cpf|iplt»|aj^  pT^^ 
cosiiipittcd  in  a  p^bl^c  place  by  a  plurality  of  f^erib^s,  (b  th^t  ^ 
^aintifFfaad  fi^kot  r^edy  in  th^  qrjUnary  cQurft  of  |Mr^ w^ 
fyii  DO  <^afioa^  npr  right  to  rccur^  to  Hxt  ^^tory  nia4$  ^r«ibnfi^ 
tfehic|>  ^ws  pttlymtendoi  togjve  jfcli^f  where  from  fli«  ^fift»^  cf  ibr 
lIpr^n^ftloTi,  p,r4?«tiry  proof  could  not  be  QbCabeJ.  fat  tht;  cswrt 
detp;^M  tiAt  ou^kiiig  path  tO  the  fa^s  99d  ftemldft  U>f  .1j^i¥^4^ 
Ijd  tiu?  juftfee,  ^^  proper  evfdepce  for  the  jttftjce  lo  Jprp$:ee^.^p{KSy' 
j^d  tint  k  was  tp  h«  pis^imed  that  ^  Iwt  das^t  it  ifas 

Qnnecd&ry  for  Jian  tp  firt  forth  tl^e  evid|irnc«  otf  which  lie  pmf  f  ^ 
cd^  or  if  it  ^^^as^diat  this  paSk  he  tsjceif  ac^v^nt^  of  ^iider  ab^te^ 
ment  ;  ftr  the  dcmnrrcr  does  not  go  to  the  form  of  thcTfroccfs^ 
intthe  foffidcney  of  cotfiphdrit ;  and  that  ttto-jperlbiis  ftiight  joint* 
Ijr  comnnt  afccret  aflatilty  if  out  of  the  pmlbncc,  of  vie^  of  others, 
mid  altfatr'the  perfoA~  afianhed  tMf  protehl  againS*  t>ne  in  thP^ 
coaii;nQna6lt<m  of  treipa6>  tfid  take  the  il^ha^r  fcr  a  ^itnefi,  jret  Iffc 
U  not  oUig^'to  rtfbn  to  thtfl  mtothod)  ^  o!T^  filbrfl^  ijii^t  k^ 
iiaable  ^o  ptfy  ^datitegiia,  and  it^in^t  W  ^Alb  6>f  liitn  to  ntr 
i^)0A4lieiie^in6ayofapei!lon,»faftmaijg|Ht7  badixftiucBd  lam^ 
to  johrm'a  ftcr^t  attack ujM>nJhb  per6a  ;  snd  if  u^tm  the  puhUr 
peace  that  both  aflaikats^fie«dd  he  com^Aited^  'ik/U  they  oMif 
4e  pmnted  ariBynsdfy. 

Ha^nng  ddGcrihed  Ibe  Stvtrai  kinds  of ifemcfdtes  te  ilift-hyiry  ^ 
^qb>  9ttd)nkt^X#  I  ftsiU:iq^P  f«nie  Kc^aria  nfif^  ^  ra]^  ^ 
eftidiatittg  damages;  Theftatdte  hscs  foni.U(i.ed  ax|iq(kt^ce)lciit  rri|^ 
fi>rthispurpo(^  ;  Hiat  damages  fhall  be  given^  and  a  fine  inflided> 
according  to  the  merit  of  the  aiFence,  as  fiiaU  be  judged  juft  and- 
i^aibnable^  upon  c&nfideration  cf  ttiti  parties,  tkt  inflniment> 
the  danger,  the  tinte,  placo,  and  provocarioft.  In  the  eftimation-^ 
of  damages  the  charaftcn?  of  the  parties  are  taken  ittto  vifew  with-* 
Ihe  greateft  propriety.  A  man  of  honor  aUd  rcfpctftabiHty,  will- 
te  entitled  to  much  iargcr  damages  than  a  Worthfcfe,  nnftcliog  fel- 
low, because  his  lenfihiiity  -wiW  be  much  more  wounded  ^  and  16^ 
Jbat  prpp^tion,  dop^^^es  ou^t  to  bf  ^imatcd  :.  £y  ^ett  are  ma-* 
My  perfons  whojlb feelings  are  fuch,  that  they  would  eftiinate  the  i|^ 
jfiry  pfftbattery,  ixiercly  by  the  degree  of  bodily  paia  tliey  ex]>eri«- 
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,Aced:  *fbfl«  othci*,4ai-egar*hg  the  pain  rfl3k)3y,\iMJuld^f^  thi 
Ift^eft  indignation^  atada'dTeothiCTic^  for  iStie  miip&tf^  M^\u,  anft 
.^ont^h|cfa  thcy.ftfferrf.  TBeitSJutyiiay  be.aggmvited  h^ 
the  nature  of  the  i]Ubrainetttr*^i£-it  it  ftioli  ^  to^pfeiKitbe  HEr^l « 
|lerfoa  ,*^  t)le  Aiager  ofdite  attiu^ki  i^^^  ^  d^^^  Af  the  mimidbf 
and  by  the  time  and  pjace^  a«  if  it  be  iaionye  ,puUJic  pUce^  what 
^ople^arjB^oAcn^tdjiqponi^nvr  pahik Qccafiop ;  o^  yrhfin .aperfoQ 
is,  in  the:pe|&niiance  of 4bme  public  duty,  Prp vocation  can  nevScr 
whplly  i?Kcufe  an  ailault>  becaufe  words  can  never  juftify  l^lows  ; 
but.  thi5  0iay  operate  greatly  in  .mitigation  i>f;^damages.  |f  a  p^- 
Sbn  Ihoijd  by  ^bu^^jqd  in{ttk>  pil^volge  tlw  rc|butment^  2^^ 
tbe  feelings  of  another,  to  that  degree,  that  the  perfon  abufed|  im. 
^lied  By^the  iliddeii  imjndfe  of  paffidtt^  i!f^i$!a»\iKi|St}:^  i^^^sgd  tU 
iAfiilt,  &y  ftrikinghlm,  be  )i^daW be e<itit&d  t^ritovo^  W  ft  vcEf. 
fiisiil  fata  hi  .damage.  Vx»  aUbWti^'e  muft  be  ivXde  for  ihe.ft^ 
.^$  JDff  huin^ti  natqre  ;  «s)d  this  man  who  jS^ked  ii|fe  ^rfiidh  intqie^. 
^ble  abvSe  mtA  ^rovdcataoo,  dieftrve^  bUtlfttle  tdtrifietify^nfyt 
,an  mjnry  ^Wich  oHginated  froth  Ii^ow$  mlTcbhdQia:  i  a^  kiMM 
.cafes  ^  |nry  ^M^t^evprtQ  give  iverdi^Ejfrr  ft*^A^^g>?|i.ikwtB' 
^Gftu^y  the  coQ.  Daoiiages  noiay  be  d^lfd  iagft^^ed  b)^  the  t%)nf)ailr^c)s 
ipf  a  prev^^ttpn  arHihg  tibt  only  &phi  the  ^b^ib  ^f  n^)f>  .tfut  t«^ 
iny  ^dvstf  fyx^,  or  my  friend  :'  tod  in  fiich  eal^  die  teisn  in^ig-* 
l^tidft  iMih  i  mltn  4f  bbmr  aud  f^ritiS  i^  f^  .ftr  theinfojt 
offin:ed  tp  hj«  reJation4  i»  friend*,  muft  be  hi|^fy  Applaiidod,  icki 
pugfti  (^i^ty  to  dinirnilh  the^daoilageS.  N<>  iftfult  vill  m^e  firong--. 
ly  excijte  the  bidlgn^ion  pf  a  mao  of  feeling,  thaty*bBft%tiid  <fev. 
laming  bis  parents  s  and  the  man  who  h  capable  of  infujting  the 
father  in  the  prefeuce  of  the  fpn,  mcr^Jy  to  provoke  the  fan,  muft 
be  a  ftranger  tp  eycry  generpus  fentiment,  and  his  heart  n\[i&  be 
woontd  up  to  Jjic  hlgheft  |ii(ch\pf  miligmty  jiiiiiS  brutality. 

Iji^tbeeftSiDadoQof  da^a^es,  WjBx^uft  jcfo^^idex  whether  the  bat- 
tery yv93  the  immedJ9te.^f&cl.Gfthe  provocation  ;  or  whether  after 
the  paflions  hjtd  done  to  fubfule,  itbc.a.cool.deKberate  acl.of  r.eveygc. 
If  a  pei^fon  be  abufci  by  another  jout  of  h>«  prcfcncc,  and  tlien  in- 
^ea4  of  appcajiqg  to  the  Jaw  for  juftice,  li^  /houjd  becoiriC  the 
avenger  of  his  own  wrong,  in  the  hour  of  marurc  deliberation,  it, 
cpufi  have  far  lefs  effect  u>  tli^  mitigation  of  damages,  than  where 

tine* 
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c))el)attcry  is  to  be  con{idere4  as  the  indantaneoQs  and  irrefiilible 
effect  of  the  provocatioa  ;  for  we  are  not  to  encourage  mankind  m 
the  pra^ice  of  appealiog  to  their  own  arras  to  avenge  tlieh*  wrong? ; 
Imt  only  to  excufe  it  where  \t  is  prompted  by  the  ardor  of  thofe 
noble  frelinas  which  ovight  never  to  Le  eroiUcated  from  the  human 
^rt. 

But  the  greatefl  objeft  of  the  law  niuft  be  to  prevent  perfonal  vj- 
olence  m  every  inftance  ;  for  it  not  only  (iirfurbs  the  public  peace, 
l^t  murt  lie  acknowledged  to  be  a  very  unfair  and  uneijaal  mode  of 
4eciding  controverfies.  *'  It  is  not  he  who  lias  tlie  jufteft  caufe^  bu^ 
he  who  has  the  flrongefi  anh  that  gains  ^he  vidloiy. 

Damages  ouglit  fo.to  \ft  calculated,  as  to  difcourage  provocation 
on  one  hand,  and  afiault  an4  battery  on  the  otlier.  fiot  where  ^ 
perfon  aflaults  and  beats  another  wiijiout  any  juft  caufc  orprovoca« 
tioh,  efpecially  if  he  be  a  man  of  reipeclable  chai  a&er,  th<n  no( 
only  heavy,  but  alfo  exemplary  damages  ought  to  b^  gW^n.  For 
as  the  preservation  of  our  perfons  from  violence  is  ^n  o\>je&  of  the 
higheft  importance  to  fociety,  andasnpmian  of  fcnnbility  woul4 
faffer  it  for  any  pecuniary  confi4cration,  it  U  iieceflaify  fuch  h\g^ 
damages  (hould  be  given,  that  the  example  may  operate  upon  mai^*' 
kind,  to  deter  them  from  pra<fticc.^  that  are  de(^ru<^iye  of  public 
peace,  and  private  happinefs.  It  is.  a  pleaiing  confidrratioii  whicl^ 
exliibiu  a  promiiing  profpecb,  that  the  growing  inildnefs  of  the 
manners  of  the  people  render  it  rarely  necciTary  for  an  adion  of 
^(iaul't  and  battery  to  difgrace  our  courts, 

II.  I  proceed  to  confidcr  the  injuries  that  affeft  a  man's  health 
and  the  modes  of  redrefs.  ' "  ... 

a  If  aphyficiau  orfurgeou  undertake  the  cure  of  any  wound  or 
difcafe,  and  by  ncgleft  or  ignorauce,  the  perfon  is  not  cured,  of 
jT>atcrially  injured  in  his  health,  he  may  recbver  damages  'for  fuch 
injury.  "  For  it  is  a  fet'tled  principle  that  bad  practice  is^n  injury  at 
common  law,  \^hether  it  l>e  for  cunofity  and  ekpcrimcnt,  or  bv  neg- 
lea  ;  tecaufe  it  breaks  the  inift  ivhich  the  party  had  placed  in  the' 
phylician/and  tends  to  tliedeftmaion  of  the  patient :  but  this  rule  is 
(Confined  tofurgeons  and  phyficians,  who  make  a 'public  profeffioii 

0  3  Black.  Com.  t%i.    a  £fp.  D'g,  369.  a  Ld.  Raym.  «i4. 
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9ftbt\>nfiAe&';  fprotlierTirtie  it.is  tbe  plaintliF's  own  fojjy  t»  t^ 
to  «n  an^u^fal  peffoO;  xxvl^fk  fucji  pcrfon  expf^fsly  ui)dcrtf^c^ 
the  jure.  * 

«  Any  deviaUon  from  the  cflaLlKliej  n^^t  of  pr^Aice^  l}iall  h^ 
4etine^  fu^cient  to  charge  a  furgeon  in  cafe  of  ai}  injury  ftrifingto 
the  patient^  and  upon  this  groun^}  an  action  was  adjudge ^  (o  }ic 
againftthe  furgeon  and  apothecary,  for  breaking  tbe  callous  of  tb^ 
piaintlflf^'s  leg,  after  It  ha3  been  fet.  It  appearing  that  it  was  donf 
onflcUfully/  and  biit  of  tbe  coinnioh  conrfe  *of  pra^tice^  and  for  the 
|ake  of  making  an  experiment  with  a  new  in(lrument« 

I  If  the  health  of  a  pcrfon  is  Impaired  in  confcqucnce  of  tbe  aft  •( 
anotber/Vs  felling  him  bad  wine,  which'  injures  his  health,  aftioif 
will  lie.  So  for  excrclfing  a  noifome  tra  Je  in  the  tieighbourhood, 
which  produces  the  fame  efTefls,  Ar  where  an  aAlon  wa?  brought 
for  ercftiiie  a  brew-honfe,  and  burniiic  Ant-coal  by  which  the  air 
was  infected.  So  for  creating  a  tallo^ -furnace  to  tbe  annoyance 
ijy  the  fmell  of  t|ic  pliiintifF's   boufe  and  family,     f  So  alfo  fort 

jlaiigbter-houfc. 

t  i  »    ;    '  •  '    V  ; 

■.  Tbcit  injuries  are  unaccompa^iicd  with  force,  aiid  ar^  the  nocef* 
itry  confequence  of  (bme  tortious  s^cb,  or  fome  cul^>ablc  omiffioiu 
To  recover  damap;es  for  them,  %clioQS  of  trcfpafs  on  the  5:a(c  will 
lie.  Fpr  fucli  injuries  tlie  remedy  w^s  deyifed  in  coufeqqe.nce  o^ 
thelUtuteof  VVeftiTiinftcr  the  fccond,  as  I  have  already  mentione^j 
l>ut  which  have  never  been  clafled  under  one  brad,  fo  as  to  afiumc 
a  fpcqfic  name  :  ihcy  are  therefore  called  by  the  name  of  a£lions 
of  trcfpafs  on  tbe  cafe.  For  r^  there  is  no  particular  form  prcfcri, 
bed  and  fettled  for  redreOjn|^  thcfc  injuries,  every  man  li^s  a  right; 
to  (late  bis  whole  caufe  of  coraplaint  at  Itiigth  ;  and  if  by  the  ge- 
peral  principles  of  law  he  is  entitled  to  relief;  his  ^iion  is  r^am• 
tainable,  •        . 

III.  Wc  proceed  to  confidcr  tbe  injuries  that  afFeft  a  mati's 
yeputatjon,  and  t^^e  niodes  oCredrefs. 

A  mans  reputation majr  be afFc<fled  by  Hander.  This  h  definetl 
to  be  ^l>c  defaming  a  man  in  his  repiuaii^ui.  by  freaking,  or  writing 
words  couccrnmg  l)im,falfcl^'  and  maikiguUy,  b)  winch  iic  fuftains. 

*      •    ■     '  ■ '     dn 

«  a  Wilfjjp.  ^Rol.  Abr.  90.  Hutt.  ru.  C;o.  Ctr.  cip.  c  Dcf©- 
fOtiM  fc.  Tracy,  Sup.  C.  1794.   -  ^        •     ♦ 


Jk  ftQtiry  lii  fefi^niAer  or  in  prc^rty.  SKinder  jhay  be  ceiiiiiliitef 
9f  ik<ki^  «)r  by  imrhmg,  pidiiiret  and  fig^s;  wikBafe  c^tkd  ^^l$, 
I  fliall  firft  coaiider  ilander  by  if^prda,  aitd  tlAjCo  cpoiidef-  lybels. 

i.  SIiindBr  fcy  wdrH  tifmy  be  where  the  words  a^ie  i^  tfiSf  ^. 
IM  Ml^nable,  and  whe^e  they  are  |^£S^nabIe  by  r<^<n  f^fbrti^ 
f^it^  tmiff  fxifin^fi-om  ^Heiii. 

l.lVprds  are  a^ibnable  in  tfaemielv^s  w])ich  cbargp*  Of  import 
|!he  charge  of  fom^  crun^p  as]4  which  ^ringhiin  in  4^gefr  pE  f(m\p 
legal  pupiihmen^. 

«To9Bake  words  a&ipnaUe>  it  is  aqc  neceffiuy  thai  tl^y  jjiargt 
^cpme  i^hich  endangers  a  perfon's  life ;  but  t(|  chasgp  a  perfoa. 
irith  any  crime  fpr  'whlci^  he  is  liabje  ^o  a  profecytion^  \b  a^ioaa? 
lilc.  The vords  nmft  charge  ^,  f^cJt  tp  hair^  been  cpmmltted ;  for  tp. 
fJiarge  a  man  with  b^jd  or  evil  iQtentionis^  is  not  fufncijcnt.  A  At 
where  thp  ikfendant  faid  of  the  slaiatifF^  he  i^  a  bfrawler  an^ 
dparrel^r^  and  gave  his  champion  counfe)  to  jkill  men^  and  then  fiy 
tfxe  coofltry  ;  jhefe  words  were  adjudge4  not  to  fee  adionablcj  for 
^ley  charge  np  fad  cooipiitted^  and  the  purpofes  and  intentipDs  of 
s  ttttn  ^rithoiit  adtiph,  are  not  puniihable  by  la^.  c  Sp  whfcre  the 
imnAi  urerf ,  he  tn  a  tronbkfom<5  fellow,  and  I  dpnbt  i^ot  to  fee  hin^ 
liSlftMl  kt  the  next  affires  fbr  flieep-fietlii^.  Tlnrfc  wordf  were 
i^u^ea  hot  to  be  a<fl:ton^b|e^  as  not  chargiiig  the  p^rty  vritfa  any 
fd(t  cdmblitteii, 

J  But  it  is  not  ncccflary  thap  the  wof  ds  explicitly  exprcTs  a 
cTjargc  of  a  crime  ;  it  is  fufficicnt  if  they  impprt  or  imply  inch  a 
clUr^.  Tp  fay  that  a  mgn  was  put  in  the  round-hpufe  for  ftcal- 
ib^  duckfe  at  Crowland,  was,  after  v^did  on  a  mpiion  in  arreH* 
of  jbdgmcht,  held  to  be  aftionable,  bccaufe  the  words  imported  a 
cftdfjje  of  ftealing,  sbd  the  jury  had  found  ihem  to  be  ^Ife  aod  ma- 
licious. *  So  where  upon  a  colloquium  or  converfation  of  the  ^death  o^ 
^  Oflf taifl  ferfon^  the  wordji  wrefe,  ydu  are-  a  bad  man,  an4 1  am  tHo> 
roughly  convinced  that  yop  are  guilty,  (meaning  goXity  pf  the  miqr- 
der  of  fuch  perfpn)  aod  rather  than  you  fhould  want  a  hangman,  I 
•Uii\  be  your  exccuiibner  :  bccaufe  the  Twrord  guilty,  implies  a  ma- 
ii'cfons  intent^  and  can  only  be  applied  to  fomething  which  is  uni- 

verfall}  allowed  to  be  a  crime  j   and  the  fubfequent  words,  rather 

,  .  .  than . 

'  ;  T  Efpln.  feigrft.  129.  fincK^  Ui,  $ie.  .  ^  4  Coke  1^.4.  ?  Hun.  X^* 
it  WUf.  300.       eCowp.  »;6. 
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Jb9  you  fli^A  t^Bt  a  h^gman^  I  wiM  be  your  exeqitibiicr^  clcac|f 
Hbew  wh:i$  ifecies  ofd^ath  the  ddendaot  meant^  and  ttiatufi!f% 
jbiportof  a  charge  oivmriitt^  fiat  toCky  thata  tnaa  is  tbecmiib 
of  the  deadi  of  anotiiusr  is  vsxst  a&ionaUe^  beeaufe  a  nan  au^  innch 
centlyb^  the  cade  of  dfifotfaer's  4^th.  «So  ivfa^re  tbedefovinE 
6id  to  the  plaintiff/I  know  yoa  vefry  -^tXi,  hon^ did yaarhsAoM 
4ie  ?  I%c  rt^tkHiff  aftr^ered,  as  yoa  may  if  it  plfeafe  God.  Jiie 
4c&u^t  %0i«€r£d  l«9>  he  dW  of  %  #oiiq4  ypu  ^ve  faioa.  ^^ 
itt^\€tf  the  words  aitp:^  held  to  hf  »di(tQ$db()^^  becaufe  frppi  ^ 
ifhsA^  U¥^t  <tf  l^n^  tf«?y  vctc  fpokcii  %  way  of  in^wt^ufjoiw 

It  IS  isecefify  iSiit  Sender  Amdd  be  taken  Vy  the  smplkai^iba  4F 
^0x^9  otherwife  }t  #6u}d  be  in  the  power  of  aay  Qsaii  ttf  (bmiet' 
'^hotii  he  pleafed  mdiredly,  and  he  coukl  ttevet  he  conSfpeUed  ffpf 
f§y  dances  fot  the  ibjnry. 

f  A'^&^h^  ^9^  ??«  adipnable  apcor^ipg  fi  they  ^rd^^  fiff 
$&  ^«»ntoU«fi  fi?"."^-  To'  fay  of  a  mail  that  bp  i*  a  pe^lgi^ 
^vti  jf  %ftlffl4^l6^  ^^?H*^  *«  ^^^  p€^V«l  import^  tlit  f:^' 
$^  ^Sff^'&i  ^  ^^?^  cpmoiitted  ;  but  tp  fay  that  a  paa  ^  ^ 
thievifh  or  feditiotid  knave^  is  not  a^ionable,  for  thefe  ^gxj$  q|^ 
jtap^etaniacVmatton  to  fed^titni^indli^ft^jlfn:  tjis^tthef^ 
^ver  gpBtjrcf  £ither«< 

P  Th0  ikt  Hoards  tnight  import  the  charge  of  a  critoc,  yet  BP  ft* 

appetirs  that  th^  fa£ls  charged  could  hot  have  happened,  thi$  aftiot^- 

ykik  not  lie;  a9  !^herp  the  plaintiff  declared  that  the  defendant  hkf- 

WJg  a  ^tk  fhen  Kting,  faid  of  the  plaintiff,  lie  has  killed  inj  wife, 

(e  ^  a  tfaitpr ;  it  was  held  on  demVirrer  that  the  ^ords  wert  ndt 

iftiona^le,  becauic  the  wife  being  living^  the  erbie  could  not  have 

^n  cominitted^  and  therefore  the  plaintiff  could  never  be  brought 

mto  danger,  fiat  thb  At  principle  on  li^hiUi  Word$  chafjg^ng  crqne» 

jfre  a<Eli6nabl«e,  ]$  faid  to  be  becaUfe  die  peribn"  ilandered  U  thereby 

(xpofedto  a  criminal- profccution  ;  yet  words  tb^t  faHely  charge^' 

i^erfon  Wkh  the  comtniffion  of  a  crinie  for  wbkh  it  is  &ld  teli^ 

j^npp  been  puniftied,  ^d  lb  not  U:d>]ero  be  again  pnai&^,  may  be 

^ionable  ;  ^d  by  the  &me  reafon  worlds  charging  the  camxmSt^ 

on  of  a  crime  a  juriofecutlon  for  which  is  banced  by  the  fiatote  of 

fixnitation»  are  adionable  :  otherwife  mankind  can  defai^^  e^9^ 

othef 
«  Cowp#  S78.       *  4  Co.  x8,  *•       «  4  Coi  if  a. 
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other  with  impunity*  The  ctit '  already  mentiooed  df  char^f^ 
aperfon  with  bein^putia  the  roqiid  liouij  for  dealing  ducks  at 
Crowland;  cbxoes  within  thisdeibription— for  the  words  themfelves 
ihew  the  punifhrnehlt.  .  «  So  an  ^ftion  lids  for  faying,  of  a  man 
that  he  wa^  whipped  fbx  ftef(ling  fheep,  for  the  Words  stoount  to  a 
charge  that  he  was  convided  of  iheep  ftealilig. 

k  It  Kas  been  adjudged  that  ^ords  charging  a  crime  to  have 
Been  committed,  tho*  at  ftiAi  tuue  that  a  profecution  would  Se  bar^ 
jfed  by  thfe  ftattote  of  limitation,  are  aftionable. 

Words  are  actionable  where  the  fpeaker  relpeats  a  (lory  tofl 
lUmby  f6me  other  perfou^  fuch  woixls  bemg  a^nable.  It  was 
formerly  the  practice  to  aver  that  fueh  perfbn  never  told  fuch  (lo- 
ry;« as  where  a  woman  bro^^ght  an  adi^n  againft  a. man,  for  fay- 
ing that  another  had  reported  that  he  had  had  the  ufe  of  her  body^ 
it  was  occurred  that  fuch  pcrfon  had  never  reported  fiich  ftory .-^ 
J^But  in  a*  modern  cafe  upini  motion  in  arreft  of  judgment^  the 
wor<k,  "  Them  art  a  fheep  ft'ealirfg'  rogue*,  4nd  fanner  Part^ 
told  me  fo^"  were  held  aftionable,  tho'  it  was  nor  ave'red  thao. 

farmer  Pai-k^r  did  Hoi  tell  the  defendant ;  Becailfe  this  was  not 
Material. 

:i\    Wohis  are  a<Ebibnable  in'  themi^Ives  wliich' operate  to  excludi 

a  man  from  fociety.     ^  As  to  fay  of  a  man  .  that  he  is  a  leper,  or 

liathgotthe   leprofy,  b  adionable,  for  a  leper  ihall  be  removed 

from  fociety.    /"  So  are  the  words  ttiat  a  man  is  fiill  of  the  pox,  I 

marvel  yoU  will  eat  with  him.    But  die  words  muu  charge  the  per- 

fbn  with  having  fuch  diforder  at  the  time  of  fpealung  the  words, 

for  if  not,  the  words  do  not  operate  to  exclude  the  perfon  from  for 

clety.     9  A%  fhehas  ^ven  the  bad  diforder  to  feveral  is  not  adion^ 

able,  as  not  ipofcen  in  the  prefent  teni^. 

3*  Words  ar6  in  theihfelves  aSionistble  which  injure  a  man  in 
his  trade;  or  pbofdlioii'.  Thtfe  are  fifch  as  charge  a*  wont  of  ho;- 
uefty,  and  ability,  i  As  to  wy  of  i  phyfician,  that  he  is  an  empi- 
rick,  quack,  of  m60nteb9nk — or  that  he  has  killed  d  patient  witi|* 
his  phy fic —  i  of  a  lawyer  that  he  is  a  knave,  dun<5B,  cheat,  I'ogutf, 
bah'ator,  or  extortioner  ;  *  foto  fey  of  an  attorney,  <*  what  ddeis 
'  be  pretend  to  be  a  lawyer  !  he  is  ntf  more  a  latvyer  tha©  a  devil," 

is  aAionable.  So 

a  I  Rill.^o.  i  Webb  Vf.  titch,  Sup.  C  1793.  c  Ci-o.  Jac.  i6«.  i  Saycr 
266.  e  I  Roll.  Ab.  44-  /Hob.  zio.  #4  Cok»  i;.  «.  i>  I  Rii^U.  Ab.  ;4» 
iiBac.Ab.49».      A  3  tVUf  ^9. 
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0  Sa  if  one  fiy  sofa  mei-chantheis  a  bankruptty  knave,  or  that 
nc  win  be  a  bankrupt  in  tvro  days,  or  fuch  liki  infinaation,  thele 
words  arc  a&ionable.  So  arc  the  words,  *'  he  is  a  forrowfiil  pi- 
itfiit  fellow,  and  a  rogue,  and  coni|>ouhded  his  debts  at  five  fhiU 
lings  in  the  pound---.or  he  is  a  pitiful  fellow,  and  cannot  pay  his 
debts — ^he  i^  a  cheating  knave — a  bankrupt  knave*— a.bankrapt-^ 
he  is  not  abfe  to  p^y  Ci  pieiiCQ  in  the  potfnd  to  his  creditors/'  and 
bieli&e. 

^  When  words  are  Hfed  to  any  perfoii  wliich  are  applicable  to 
bis  prpfedion  or  calling,  and  tend  to  fcandali2e  it,  they  fhall  be 
iaken  as  applying  to  it,  apd  be  a&ionabli^ ;  as  where  one  laid  toad 
attorney,  or  clerk  of  the  king's  bench,  who  was  fworntodea) 
without  corruption,  fpeaking  of  the  manoer  of  his  dealing  in  hii 
]f»rofeflion  ;  yott  are  well  known  to  be  a  corrapt  man,  and  deal 
tamq^tlf  .  Thefe  wor3s  were  adjudge4  to  be  a&ionabl^,  as  ilaji- 
ftsriiig  him  in  his  pvofisl&ii,  to  which  the  words  referred ;  for 
words  relating  t^  a  p6t&iiikail  Mt  ooderftood  ^f  tlie  condltk^n  ^ 
ti^perioB. 

4.  Words  are  bithem&lvesadion^ble  which  sirelpoken  19  de^ 
it>gation  of  a  perfon  in  any  office  of  dignity^  truft,  or  profit,  Sud^ 
words  are  a&ioiiabie  in  reipe<l  of  theft  peribus  which  would  not 
be  held  to  ip  tl>e  ciife  of  a  common  peribn.  c  To  fiiy  of  g  judgii 
ihath^ha^  retidered  a  iftlfe,  6f  corrupt  judgment ;  or  ,/that  h6  ha^ 
but  one  ear,  ihtimatliig  that  he  hears  but  oiic  fide  of  a  caufe.  Is  adi- 
biuiib^*  To  fayof  g  juftiee  o^the  peace-*-*  tjbat  hh  is  acmtnoa 
ianrator,  /a  falfe  jiiflice,  g  aforfwom  judi^y  ^  in  hal^ear'd  ju(tk;c^ 
wi  ^^-  twvrbttt  cnie  fide — <  or  that  he  covareth,  and  hideth  fe- 
lonies, and  is  dot  fit  to  be  a  jufiice — k  or  that  he  is  a  rafcal,  vil- 
lain, and  liar,  ire  actionable  words.  /But  to  fay  of  a  juftice^ 
that  he  is  an  afs,  and  a  beetle-headed  juftice,  is  not  a&lonable,  be^ 
eau(e  thefe  wor^s  only  iinply  a  want  of  ability,  ar  So  wheri  th^ 
l^rords  do  not  charge  a  perfoh  in  fuch  trpf(,  or  ofiite  with  any 
breach  of  his  duty,  or  oath,  with  any  crime,  Qr  mifJcmeanor, 
whereby  he  has  fufFered  aiiy  temporal  lofs  iii  his  fbrtime,  office,  or 
in  any  way  whatever,  but  Sire  fpoken  asmrftter  of  oplnioo,  as  to 
fuch  perfdos  condu^,  fixch  words  are  flot  aCtitfnabk.  As  where 
.      .  G  the 

/a  5  Bac  ^hr.  493/49^<    >  4  ^kc,  i6.      k  Oo..E1jz.  305*      d  Kutt.  i^u 
#  Hod,  140.  /Cro..  Elii.  358.  gi  Lev.  %%oi   >  Cr©.  Cart  sai«  #4.  |^«P.  zia 
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the  plamtifFbeing  a  knight  of  the  Aire  in  the  comty  of  Sorry  ut 
England^  the  defendant  at  a  meetii^  of  the  freeholders,  of  the 
coimty  ufed  the  following  words :  '^  Asto  Mr.  Onflow  you  mtghc 
AS  well  inftrud  the  wind,  and  ihonld  he  pronife  his  afEftance,  I 
Ihould  not  exped  it.*'  Tbefe  words  were  held  not  to  be  adioiv- 
abl^i  as  char^g^no  crime,  but  being  merely  matter  of  o|>inion— 
and  to  impute  to  any  man  the  mere  defed  uf  moral  virtue,  moral 
duty,  or  obligation,  which  render  a  maAobaoxiouS)  is  aot  adiona- 
ble. 

Words  not  a&ionable  in  themfelves  may  become  ib  By  FrafenoT 
fome  (pecial  damage — for  wherever  a  peHbn  publiihes  a  falie  re« 
port  re(pe£ting  another,  by  whicli  he  fiiftains  temporal  damage*, 
he  is  liable  to  an  adiou.  Such  are  the  lofi  of  preferment,  marriage, 
b«iiae6,  or  (ervice. 

•  To  call  a  divine  a  heretic,  by  which  he  lofes  a  preferment,  vs 
adionable.  h  So  where  the  defendant  faid  of  the  pkkitM*  (who  wa» 
ion  and  heir  to  his  father)  thact  he  was  a  bafiard — an  adion  was 
adjudged  to  lie,  for  it  tended  to  difinherit  him  of  the  lands  which* 
would  defcend  to  him  from  his  father ;  hot  it  was  further  re- 
fohred  that  if  the  defendant  pretended  that  the  pkintiff  was  a  Ba- 
fiard  and  he  himfelf  the  next  heir,  no  adion  lies,  for  it  is  a  claim 
of  right.  ^  And  in  iuch  cafes  it  is  not  neceflary  that  the  dam* 
age  arifingfrom  tlxe  words  be  certain  and  immediate,  for  if  it  be 
probable  and  remote,  k  will  maintain  the  adioci. 

i  To  fay  of  a  woman  that  ihe  is  unchafte,  that  fhe  has  had  » 
child,  or  any  thing  prejudicial  to  her  charader,  by  which  flie  ful^* 
tains  a  lofs  of  marriage  is  adionable.    The  fiune  general  mle  ap» 
pHestomen, 

t  Words  by  which  a  man  fuftams  a  lofs  In  his  trade  or  bufkiefs^ 
^e  adionable.  As  where  the  plaintiiF  declared  that  he  was  an  ins- 
keeper,  and  the  defendant  &id  to  him,  thy  houfc  Is  infededof  the 
pox,  and  thy  wife  was  laid  of  the  poi^  was  held  to  be  adionable,. 
for  it  was  dlfcredit  to  his  houie,  and  giieds  would  not  refort  thitb* 
er.  /Bot  in  fueh  cafes  it  mud  appear  that  the  words  from  whence 
tlie  injury  ariifes  were  ufed  Ida  convcrfiitxon  concerning  the  plaii> 

tiff's 
«4Co.  I7«.    iI4ca.     «  Cro.  Gsr.  aij.     ^4Co*i6«     «  GrtiiEliz.  »8^» 
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"iiflF^s  trade  and  bufinefs.  «  But  where  the  words^nmft  clearly  refer 
to  the  jdamttff^«  trade  or  calfing,  they  ihall  be  a^lonable^  the*  no 
coUoquium  or  coBveviation  is  found. 

'^  tf  a  perfon  to  pee  vent  a  Servant  from  getting  a  place^  g^ves  him 
a  {alfe  xharafter,  It  is  actionable ;  but  m  fuch  cafes  it  muft  appear 
to  have  been  given  malicioufly,  and  with  an  ill  intention,  for  tho 
the  chara£ler  given  is  faliie,  jret  if  no  malice  appear,  the  a&ion 
will  not  lie. '  So  if  the  words  are  fpoken  ^ivately,  and  in  coofi* 
>dence.  As  where  a  fervant  brought  her  a6Bon  againft  a  foiiner 
tniftreis,  for  faying  to  a  perfon  who  came  to  enquire  her  xharader, 
that  (he  was  £iucy,  and  impertinent,  and  often  lay  out  of  her  ova 
1>cd  i  but  that  flie  was  a  clean  girl  and  did  her  work  well.  Tho 
the  plaiatSff  pro\afid  that  ihe  was  prevented  by  this  from  getting  a 
ylace,  yet  this  is  not  to  be  confidered  as  an  action  in  the  .common 
^ay  for -defamation  by  words,  but  the  gift  of  it  muft  be  the  malice 
•which  18  not  implied  from  the  occafion  of  fpcaking,  but  muft  be 
«q)rcfsly  proved.  This  was  a  confidential  declaration^  and  ought 
not  to  have  .been  ^diiclofod. 

I  (hall  now  confider  theconftruftion  of  words,  inmicndos,  aver- 
fnents,  jufiification  43(  words,  and  (pecial  .damage. 

^  f.  The  .old.rule  cf  die  cenftruaion  ef  words  was,  that  they 
^cre  always  to  be  taken  4n  the  mild^  fenfe,  but  this  is  now  explo- 
ded, and  the  rule  is  that  .they  ihall  be  taken  in  tliat  fenfe  t n  whioh 
they  would  be  undcrftood  by  thoTe  who  heard  them.  ,  AH  the  fea- 
tencc  n^pft  be  taken  logcdicr,  for  tho  part  of  the  words  may  be 
aftionable,  yet  they  may  befo  OKplainsd  by  the  reft,  as  not  to  bctr 
an  afiion.  As  if  one  fhould  call  another  a  perjured  knavc,yct  in 
the  feme fentcnce,  if  he  fo  exprelTes  himfelf,  that  it  cannot  be  ap- 
plied  to  perjury  in  a  court  of  law,  1)ut  merely  to  uttering  a  falfliood, 
the  fubfequent  wx)r.ds  explain  the  former^  and  they  tlicr^forearc  not 
aftionaWc. 

/  Where  words  are  fpoken  wblchbear  an  imputation  of  flander, 
or  with  an  intention  to  defame,  the  court  will  not  ftraia  to  find 
an  jnoocent  meaning  for  them.  As  where  the  defciidant  faid  to 
the  piaintifF,  how  did  your  hufband  die  ?  The  plalnntfanfwered, 
lis  jou  may,  if  it  pleafc  God.    Tlie  defendant  replied  no,  he  died 
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of  %  ^TQUnd  yoa  gave  him.  On  not  guilty  pleaded,  the  p]ai^t]£li|^ 
g  vjcrdid,  when  it  was  moved  in  arrcft  of  judgment,  that  the  words 
inight  have  an  innocent  pcaning  ;  as  that  the  (boke  might  hav^ 
been  g^ven  by  accident ;  but  the  cooft  faid  that  the  wordg  bore  4 
rcandalotid  roeiiiing,  Rod  that  thi*y  would  iiot  endearour  ip  «find 
•ont  how  they  inight -be  Ij^oketa  widi  an  i;uiO€<iit'i]itti|nflg. 

tf  So  on  the  other  hand,  courts  iirill  not  pat  a  forced  confhni^iqn 
orgailt,  on  words  which  may  bear  an  innocent  meatiing.  As  where 
thcfe  words  were  (poken  of  an  attomey---He  is  m  common  maii^* 
tamer  of  fuits— they  were  held  iiot  to  be  adionable,  for  to  mahu 
f  ain  fuits  is  his  bufmcfs,  and  the  words  'fhall  not  be  conftrued  to 
import  of  charge  of  inaintenance,  when  applied  to  him.  h  Th^ 
words  fhould  import  a  dired  charge  Off  a  fcandalous  nature,  and  not 
by  inference  or  conclufion.  As  where  ^he  w:ords  were,  Mr." Stan- 
hope liath  but  one  manor,  and  that  he  got  by  fwearii^  and  fo^- 
fwearing.  Thefe  words  were  held  not  a<flionable,  becaufc  th^y 
yrcre  too  general,  and  bccaufe  they  did  not  charge  the  plain- 
tiff with  fwearlng  and  forfwearing  ;  for  he  might  have  gpt  the  jna- 
lior  fo,  and  not  be  privy  to  the  fwearing  and  forfwearing. 

«f  The  pcffon  flandered  muft  be  always  certain,  fo  tliat  there  can 
be  no  doubt  as  to  the  pcrfon  meant.     As  if  one  fay—that  one  of 

•the  ferVants  #f  a  certain  perfon  (he  hiving  ^any)  is  a  'notorfous 
febn  or  traitor.  No'iiftion  lies,  on  account  of  the  uncertainty  rf 
theperfon;  biit  If  once  a  perfon  is  named,  and -then  cotrveHhfg 
about  him,  oncfays  that  he^is  a  notonoos  tlwef,  this  isaaionable  i 

?for  the  perfon  may  be  fufficiently  afcer tained  b/  the  innuendo,  whiA 

tin  the  former  cafe  could  hot  be  ddne, 

J  When  words  ar^  u(ed  with  an  intention  to  fl.ander,  thqugh  th^ 
offence  which  the  defendant  intended  to  lay  to  the:  plaintiff  *s  diarge 
is  improperly  expreffcd,  yet  may  the  words  be  aAionablc.  ii% 
yfhcrc  the  defendant  faid  of  the  plaintiff,  Fauftus  has  hired  feveral 
perfons  to  ^ake  falfe  po^!\xrs  to  receive  feamen's  wages.  This 
was  conftrued  to  convey  a  charge  of  forgery,  and  to  be  actionable 
tho  the  word  powers  's  general,  and  may  not  properly  mean  let- 
ters of  attorney,  yet  being  fo  ufed  in  copimon  ipcech,  itfealibe. 
conftrued  as  intending  to  defame, 

a.  Whea 
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t«  Wh^n  the  words  or  lenience  do  |)ot  qf  thenifelvet  contain  a 
fharge  of  a  glanderous  nature^  without  words  of  reference,  or  expla* 
patory  of  ch^  meaning  or  application^  it  may  be  fupplied  by  proper 
{nnuendos  in  the  declaration,  as  to  matters  or  perfons  referred  u^ 
But  the  ofEce  of  the  innuendo  being  to  fapply  the  abfence  of  fome- 
thingnfscciflary  to  complete  the  fenteticc,  and  ftiew  the  appfication 
y{  the- words;  it  can  never  be  admitted  to  exttend  their  meaning  biB- 
yond  the  finport  of  the  words  them{blve$  ;  «  for  where  the  woriU 
firenp^  ^'  Mafter  Barham  did  birrn;my  bam/'  y^ith  «n  lofuieado,  ^ 
.bam  .&11  of  com,  which  is  felony  if  there.he  corn  in  it^  or  it  i»<; 
^parcel  of  the  dvfneUing-hoofe.  The  court  would  not  fiiSer  the  xg* 
'imendQ  to  imply  that  there  wa$  corn  in  jjC,  ^vhepfbf  ^rd  itfblf 
yrould  not  ixar  fo  ex^nfivf  a  meanji^. 

I  So  latere' the  perfon  !s  uncertain,  an  intin<)3do  lliall  not  make 
Jilm  cerraip,  ''As  if  onefays,  **  I  know  one  near  or  about  a  certatq 
perfon  whq  is  a  dot6rious  thief."   The  pcrfon  really  meant  canpot 

>be  i«^liedrb)^n  kauendo;  y^ben  there  ba$  been  no  previous  coaver* 
$itlon«botit  hi(n.  For  the  office <>f  the  innuendo  is  to  ascertain aad 
^efigpatethe  perfon  ^ ho  was  named  in  cert^  before »jmd.fiaqdb| 
in  the  place  of  an  aforefaid.  And  therefore  without  fometbing  ti^ 
tefer  to,  cannot  Oe  m«iJe  certain  :  for  it  would  be  inconvenient 

'that  adlions  might'  be  maintained  by  imaglnatjpn  of  an  intent,  whicl^ 
does  not  appear  by  the  words  on  which  die  a^ion  is  founded^  but 
■yhich  is  uncertain  and  fiibjed  to  deceivable  coiTJefturc. 

So  neither  flistl]  the  words  if  ufed  generally,  be  extended  hj  the 
jnnoen^pin  the  declaration  to  apply  to  any  particular  tinng,  fo  as 
i  to  induce  guUt  fi-om  thence  ;  as  where  the  words  weio,  ^^  Kefor- 
x^  f  warrant,  innuendo  a  certain  warrant  .i>y  i^blch  the  fterXF 
irascwnnianded  to  take  fofoe  particular  f)eribn.  Tt  Was^  held  that 
]|iMimmendo. could  notipecify  in  fbch  a  general  maimer^  wliAt 
qpras.generaily.  alledged. 

5.  ^  Averment  is  where  the  words  for  which  tlic  aftion  is  brought 
arc  only  criminal  by  reference  to  fome  other  faft,  which  therefore 
conftitutes  the  ground  of  the  a^ion,  or  is  neceflary  to  maintain 
it ;  in  fuch  cafe  this  matter  muft  be  exprefsly  avered  in  the  decla- 
ration.   As  in  the  cafe  of  tra^ders,  certain  words  are  a(fiionablc 

when 
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^hen  applied  to  them^  which  are  not  fo  when  u(ed  to  others  :  fts  tm 
caH  one  a  bankrupt.  In  fuch  ca(e  it  is  neceflary  to  aver  a  collo* 
^ttium  or  converfatlon  concerning  fuch  perfoo  as  a  trader^  and  that 
the  words  were  uied  with  that  applicatloH. 

Where  tlie  words  charge  a  crinie^  wliich  words  are  ofthemfelvct 
adionabl  ,  it  feems  that  in  fuch  cafe  an  averment  that  the  crime 
was  comnurted^  is  not  neceilar/. 

«  In  an  adion  by  a  trader  for  adbionable  words,  he  niuft  aver 
that  he  was  a  trader^  and  nfed  the  trade,  and  that  he  gained  his 
living  by  buying  and  felling,  and  that  at  the  time  of  the  words 
ip<^en  he  was  a  trader.  The  fame  genera!  rule  applies  to  all 
|>rof«fnons — as  lawyers  and  phyficians.  *  The  plaintiff  need  not 
aver  in  his  declaration  that  the  words  er  charge  was  not  true^  for 
that  is  fupplled  by  the  general  alleg^ation  in  the  declaration^  that 
the  defendant  fpoke  them  falfely  and  majicioufly. 

4.  The  defendant,  under  the  general  iflueof  not  guilty,  may  not 
cmly  deny  that  he  ever  (poke  the  words^  but  may  juftify  the  word^ 
on  feveral  principles. 

g  Ke  may  juftify  bccauie  the  words  were  fpoken  by  him  «$ 
council  in  a  caufe,  and  that  they  were  pertinent  to  the  matter  ia 
quefiion  j  or  that  he  was  a  witnefs,  and  teftificd  to  what  was  pro- 
per in  the  caufe  ;  for  if  either  counfel  or  witnefles  fpcak  flandcf- 
ous  words  about  another,  which  are  foreign  to  the  cafe  in  qucftion, 
they  are  anfwerable  for  it  in  an  adion  ;  or  that  they  were  ipoken 
in  the  legiflature,  orfome  public  body.  So  they  may  juftify  fpeak- 
ing  them  through  concern,  or  the  reading  them  as  aftory  out  of  a 
liiftory,  or  he  may  fliew  from  the  dialogue  that  they  were  fpoken 
in  a  fenfe  not  defamatory.  '^  As  if  the  words  were  fpoken  out  of 
motives  of  friendihip,  without  any  intention  to  de&me — ^as  where 
the  action  was  for  faying  of  the  plahitiff,  who  was  a  tradeimaiiy 
He  cannot  ftand  ii  long,  he  will  be  a  bankrupt  fooii  ;  and  fpecial 
damage  was  laid  in  the  declaration,  that  one  Lane  refufed  to  truft 
tlic  plaintiff  for  a  horfe ;  Lane,  the  pcrfon  named,  was  tlie  only 
'witnefs  called  for  the  plaintiff',  and  it  appearing  from  his  evidence 
tliat  the  words  were  not  fpoken  malicioufly,  but  in  confidence,  and 

out 
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Mt  of  frlendihip  to  Lane^  and  only  by  way  of  friendly  warning 
not  to  truft  the  plaintiff  for  the  horfe  :  It  was  hcld^  tho  the  words 
were  adionable  of  themfelves^  yet  as  they  were  not  fpoken  out  of 
malice,  but  out  of  fiiendihip,  they  could  not  be  deemed  flaader. 

•  The  defendant  may  juftify  by  fliewing  the  appKcation  of  th« 
words  uied  not  to  be  Handerous^  tho  they  would  otherwile,  imr 
port  dander*  As  where  the  words  were  for  calling  the  plaintiS* 
Inordcrcr,  the  defendant  may  ihew  that  it  was  in  a  convcrfation 
concerning  the  killing  of  hares,  of  which  the  plaintiff  having  faid 
that  he  had  killed  fo  many,  that  the  defendant  then  faid  he  was  a 
murderer,  but  meant  of  hares. 

^  It  is  no  jofUficatioo  of  flanderous  words  that  the  defendant 
hfOxA  them  of  another  pcrfon,  for  every  one  is  aafwerablefbr  the 
llander  which  he  himfelf  propagates  of  another.  As  where  adtioH 
Was  brought  by  the  captain  of  a  (hip  againft  a  merchant  at  Briftol, 
for  laying,  that  his  veflel  was  fcized,  and  he  put  into  prilbn  for 
finuggling  com.  It  was  held  that  proof  of  the  defendant's  harnig 
beard  it  read  out  of  a  letter,  and  that  he  only  reported  the  ftory, 
was  no  joftiiication,  but  that  he  was  anfwerablc  for  the  reports 
which  he  propagated. 

t  So  it  IS  no  juftification  of  flandcrons  words,  that  the  defendant 
fufpeding  the  plaintiff  to  have  been  guilty  of  tliefaft  concerning 
which  the  words  were  Ipoken,  had  fo  ufcd  them  concerning  him* 
^  The  defendant  may  joftify  the  fpcaking  the  words  by  proving 
diem  to  be  true  ;  for  fo  it  is  a  damage  without  an  injury. 

5.  '  Tho  the  words  are  in  themlclves  aftionable,  the  plaintiff  is 
not  at  liberty  to  give  evidence  of  any  lofs  or  injary  he  has  fuftaincd 
by  the  fpeaking  of  them,  unlefs  it  be  fpeciall^  laid  in  tlie  declara- 
tion* But  after  he  has  proved  the  words  as  laid,  he  may  give  cvi- 
^MTce  of  other  exprefllons  ufed  by  the  defendant,  as  a  proof  of  his 
i}l-wi]l  towards  him.  /For  in  fuch  cafe  of  words  actionable,  what- 
ever fpecial  damage  is  laid,  the  plaintiff  may  go  into  evidence  of  it, 
but  no  more. 

,  g  If  the  plaintiff  declares  for  words  nota<5lIonab>,  and  lays  fpe- 
cial damage,  if  the  plaintiff  does  not  prove  th^  fpecial  damage  laid 

in 
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iff  the  declaration^  be  muft  fiiil,  becaaie  tjfcasd  damage  l^  die^* 
bf  the  adion.    fiat  where  tbt  words  are  dieinfeives  adiomble^  and^ ' 
Ipecial  damage  h  sifo  laid,  if  the  Wtfidt  be  proved^  ibt  jarjmvtk- 
find  for  die  pkintiS^  tho  tiie  ipecud  Jbttngi  be  not  proved.— » 
m  .Wkrcfpecialdaxnag^  is  laid/  tb^  endeace  muft  cortelpoiid  witH 
it^   k  It. was  formerlx  htiii  that  the  plaintiff  wa^  bound  to  prove 
^  WQsda.pp«d&ly  as  lakl^  but  that  ftridaefs  is  now  laid  afide^  and 
itis*  fufficicni:  to  pro^e  the  fubfiance  of  them*     Bat  tbe  fenfc  ai 
inU  a^  ibfi  manner  of  fpeaking  them,  mxift  be  tbe  fame :  as  where 
the  words  were  laid  in  tbethird  perfdn«    He  deferves  to  be  hang- 
ed for  a  note  he  forged.    Pr6of  that  the  words  were  ufed  in  tb^ 
iecond  perfon.    '*  You  deferve  to  be  hanged^''  was  held  not  to  fup'^ 
f^n  the  dectara^oB' ;  for  there  k  a  diflerencobetwe^  wordi  ffd- 
ken  in  a  paffibn  to  a  men's  face>  anid  fpoiecspf  dcHwf  ateljr  behittt 
Ids  back  ;  th^  firft  being  more  emAUe. 

But  tko'  two  perfoQs  fay  tbe  fane  wor4s^  an  aAion  wHl  not  tiS 
igainft  thetOL  jcaxttl)r  i  for  tbe  flandcr  of  one  is  not  the  iblnder  of 
the  others 

^Whefefofdeof  tbewoiUs^are  net  aftionaUe^  aaiag^nmlr 
v£rcB&  for  the  plaintiff  is  foimd  with  damages,  this  is  no  ground  oS 
ititSL  ^  So  if  there  are  feveral  courts,  and  the  Words  In  foiine  ari' 
^^onable,  and  in  fome  not,  and  a  general  verdid:  is  found,  it  hf 
^QOd  :  for  if  an;  of  the  courts  are  fiiffident,  the  plaintiff  muS  hate 
^g^nent. 

The  a6bion  tliat  is  brought  for  tbefe  ii^ncs,  is  ciAsd  att  aj^od^ 
eftrefpa{^  on  the  cafe,  commonly  called  an  a£libn  of  flimder« 

11,  We  pf occ^  to  corifidcrlibels,  or  (fender  by  wfttm]^  «  Slao^ 
^cr  by  libel  differs  froni  flander  by  #ordid  m  ^is  refpefi  only,  that 
it  is  delivered  in  writing  or  prift'tirig.  BtvUthe  olfi^ne^of  a  libel  &r 
more  hch^oas,  as  its  circulation  of  the  flander  is  mofc  ^tenfiwc^ 
and  derive:^  too  an  adtliti'onal  degree  of  malignity  from  ib  being^ 
done  pTmeditatedly.  The  rul^  tberdfore  laid  down  fn  llie  ci^ 
tf  flander  by  wqrds,  will  be  found  equally  to  apply  to  libels'/ 

To  charge  a  pcribii  with  any  crime  which  may  fubjeif^'  him  lib* 

fiie  danger  of  kgal  puni^ment,  is  a  libei,  and  aSionabllft.    As  t¥ 

cdiarge 
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*  ili^t^  i  pettf^  ^kii  fodoifaitical  pra^^iccs.  Tb  alledge  any  tnit* 
ter  which  may  exclude  him  ttcm  fociety .  a  As  where  the  plaintiff 
bfodght  his  action  againft  the  defendant  for  a  libel^  charging  him 
With  having  the  itch,  abd  ftinkmg  of  brimSoiie— the  |)lainti£P  re- 
tovbred,  as  the  words  charged  him  With  a  diihife  that  rendeftd 
1dm  ridiculous^  and  unfit  for  fociety. 

a!So  wtiere  ttie  libel  is  fuch^lhat  it  will  Injure  a  man  in  tiis  ttad# 
br  profeffion>  afiiion  ties,  t  So  where  the  writing  injures  the  do« 
'  ineftic  peace  and  hapfMuefs  of  1  family,  charing  a  man's  children 
With  immorality  or  incontinence*  d  But  nothing  (hall  be  confhru* 
ed  a  libel,  which  is  neceflary  in  the  couHe  of  legal  proceedings,  and 
is  relevant  to  the  nialter  that  comes  before  the  couirt.  #  But  tbo 
thfc  defendant  may  in  fuch  cafe  be  juftified>  yet  if  he  doesndt  confiae 
himfeif  to  legal  form,  but  charges  crimes  not  properly  cognizabk 
^y  th^t  jUrifdidion  tn  which  he  apj^ies)  In  a&ion  will  lie* 

No  matier  which  is  ftated  in  any  tnemorial,  ot  petition,  tot  tlit 
ire^refs  of  grievances,  and  addreiled  in  the  proper  channel,  by 
Wbich  fuch  relief  may  be  had^  that  is  tO  the  perfons  only^  who 
liave  power  to  give  fuch  relief,  ihall  be  deemed  libelloui. 

/As  Wor^s  ^oken  without  any  intention  to  l)e  made  publui^ 
ias  in  confidence  or  privately,  are  not  adtionable  :  fo  if  a  perfdn  in  a 
|>rivate  letter  expoftuktes  with  another  on  his  vices^  it  is  no  U« 

i  A  de^uftatbrj^  writing  exprcfEng  only  the  initials,  or  onA 
br  two  letters  of  a  perfons  hame,  but  in  fuch  a  manner  as  obvioufly> 
^ftd  Ihdubilably  r^fch-ing  td  the  perfoh,  and  fo  that  it  would  it 
Bonfeftfc  if  drained  to  any  toth^r  ni'eaiiing,  it  is  as  properly  a  libel 
as  if^tlie  Whbid  name  had  been  mentioned  at  large  ;  for  it  Would 
Vring  Ih*  uthioft  contenlpt  on  the  law,  to  lufFcr  its  juRicc  to  be  elu- 
ded by  fUch  tnfljhg  evafions ;  arid  that  a  writing  liridc  rftood  hy  the 
^earteft  capacity,  could  not  be  to  by  the  court  and  jury.  A  Wri* 
tingtho*  ^ith  feigned  hdiheS  has  hceti  cortll rued  a  libel. 

*  A  writing  tho'  not  diretlrly  diargmg  cnmei  mny  be  n  libel, 
fes  if  done  in  a  taunting  ironical  manner.  M  after  recounting  any 
Ads  of  public  chaHty  by  the  pirJoh,  to  %,  "  yoiJL  will  not  play 

H  the 
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the  jew,  of  bypocrite"  and  Togo  on  in  aUrao  oTiidkale  toin&D* 
ate  what  he  did  proceeded  from  vain  gbrj. 

m  Ith  not  matefial  by  the  common  law  whether  iAe  VIM  be 
true  orBdSt,  Orwheifaer  the  party  ag^itaft  ^diom  it  ia  kvdicd  be 
of  good,  or  evil  fitme ;  for  the  party  grieved  ought  t»  complain  fbr 
every  irgury  done  to  him  in  the  ordiniry  courfe  of  law ;  and  not 
kave  recourOe  to  methods  of  redrefs  by  flanderoin  publicatioBS. 

»  The  flanderoi»  writing  mad  be  published  to'  im£e  it  a  li- 
bel. The  author,  or  publt/her  of  at  libel  moft  be  the  costnver,  or 
the  procurer  of  the  contriving  it ;  or  the  stalicious  publifliier  of  it^ 
knowing  it  to  be  a  libel.  For  ST  one  reads,  or  hears  a  Gbel  read, 
M  is  no  publication — bnt  if  after  hearing  or  reading  it;he  repeats, 
or  readii  it,  to*  others  it  iaa'  pu3>licatioa.  If  a  man  writes  a  fihel 
diluted  to  him  by  another,  he  is  guilty  of  making  it.  Publication 
mud  be  by  delivering  or  handing  it  about,  or  by  reading,  and  fmg* 
ing  it,  in  theprelence  cf  others,.  Repeating  a  part  in  merriment 
without  malice  was  held  not  to  be  a  publication.  But  fihging  a  fong 
in  ridicule,  orilandeFing  the  peribns  charafter  was  deemea  a  fuffi- 
cieut  publication. 

'  In  fetting  out  words,  or  the  tenor  of  words  In*  the  declaration, 
there  is  a  difference  between  worrfs  (poken,  and  words  written.— 
Of  wor<fe(poken  there  carniOt  be  a  tenor,  (ot  thierc  is  no  ori^dal 
to-  comparcthcrti  to,  as^  in^  the  cafe  of  words  written.  There  fote 
in  the  declaration  for  words  ipokea  variance  in  the  omiflion  or  ad- 
dition cif  award  i^  not  raateriaU->it  is  fuificient  if  fo  many  be  proved 
or  foundasareadioiiable — ^but  it  is  other  wife  m  the  cafeofwor^s* 
written — for  tho  in  defcribing  a  Ubcl  or  other  writings  there  are 
two  ways  of  pleading,  that  k  by  &ymg^  accordhig  to  thefilkwiftg 
tenor  in  thefi  words  ;  or  by  the  fenfe — if  you  declare  on  .the  words 
themfelves,  any  variance,  or  miftake  is  fatal — ^for  tenor  means  a 
transcript,  or  true  copy.  But  ia  declaring  on<  the  fenfe  (uclv  an  ad- 
herence is  not  required,  an4  a  variance  is  not  fatal.  Therefore 
where  the  declaration  was  for  a  Mbel  according  to  the  following  te- 
nor, and  in  fetting  out  tlie  fentence,  nor  was  infertcd  for  not,  tho" 
the  fenle  remained  the  fame,  tlie  variance  was  held  to  be  fatal. 

i    As  it  is  cfiential  to  a  libel  that  it  be  publifhed>  it  mud  ap» 

pear 
«  5  Co.  135*  5.        k  a  E/jpio.  Dig.  349^   9  Ca.  ^9.  hn         c  Salk.  662* 
i^  J3:ajk.  Ref » 1037. 
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fcax  SrQBiJhe  dedaradoa-Mbut  that  V4>rd  is  mot  neQeSEnry,  asy  titb- 
«r  wordofthe£une  iipport  is  iiigickiil:^  a«  printing  mzoicvffp^pifv 

m  libels  may  be]udure6,  raJfing^  a  g/idbws  beftre  z  man's  door^ 
lian^ng  him  in  «ffigy^  and  foch  19tf . 

But  as  to  figns,  and  pidures^  itfeems  ncceflary  to  ihew  by  pro- 
per innuendoes^  and  averments,  the  defendant's  meaning,  that  they 
particularry  applied  tg  the  plaintiff,  and  that  fome  Ipcclal  damage 
faasfoIloWed.  '      ' 

{&  addiUMi  to  the  ii^i^lev  already  dcfcribied,  tbere  aje  otherji 
whkb  ai^d  the  right  of  perfonalfrcDrity,  vhicb  icannot  be  dafled 
under  any  ef  the  foregoing 'b^adi»'>  and  M^bicb  w^)  particularly  be 
co^Sdered  by  tliemielveg.  $uch  are  the  injuries  arifing  froip  a  con- 
ipiracy  and  nialieious  profecntion,  for  tvhich  adions  of  tre^&  on 
the  caie  will  lie.  Hie  former  being  called  an  action  on  the  cafe 
in  the  nature  of  a  con^lracy,  and  the"  latter  action  having  afiumed 
the  name  of  malicious  profecution.  We  fliall  firft  confider  the  In- 
jury  of  confpiracy,  2d.  of  malicious  profecution,  3d.  the  declaration 
and  proof-land  4th.  the  defence  to  be  made  by  the  defendant  hi 
fuch  anions. 

I.    Of  anions  of  the  cafe  in  the  nature  of  a  confjiracy. 

I  An  af^ion  on  thf  cafe  in  the  nature  of  a  CQQfpiracy  lies  wbert 
two  or  mope  combine  for  the  purpofe  o(prefer^ngindi£hncnta^ 
<h^^ng  crimes  agamft  any  oqe>  without  foundatiop,  or  otherwlfir 
eoiifgirkig  to  grejudke  a  nttn  wrongfully,  ^tl^er  in  perfon^  £Aqie^ 
or  property. 

€    TJiere  are  four  incidf|i^f s  to  a  confjpiracy.      i .  If  ought  to  be 
dt(clp(edby  ftme  i^anner  of  profecutipn,  or  by  makingof  bpnd»  or, 
prqjn^ies  to  oi^e  another.    2.  It  oug^t  to  be  nialicionsfbr  unjuft  re« 
ven^e.     3.  It  ought  to  be  falfe^  >£^tt  ^  innocenc     4.  Itough; 
to  be  <|ut  ofcourt  voluntarily* 

But  there  is  a  diftin£tion  between  an  aft  ion  of  confplracy  proper- 
ty fo  called,  and  an  indiftnient  for  a  confpiracy.  An  ^aftionof 
confpiracy,  properly  fo  called,  lies  not,  unlefs  the  party  has  been 
indided^  and  acquitted  in  a  lawful  manner  ;  but  it  feems  that  an 

indidment 
*  4  Co.  fif .    $  BUe,  Com.  ia6.       >  %  Bff-  Dig.  a;8.    Fioch'*  Uw,  305.. 
^9Co.5^i.       d^Co^s^i* 
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indidinettt  for  t  cooQiincy  wUl  lie  where  there  has  been  a  ft)%  ' 
^ptifpiracj  aaumg  many,  t)io  noting  has  beeq  pot  in^  tauKotia^^ 

9  So  there  is  a  diSerenc^  between  an  adion  of  confpiracy ,  and  ai| 
^dion  on  the  cafe^  in  the  nature  of  a  confpiracy.  For  if  an^dioq 
pf  cpnfpiraty  is  againft  two,  or  more,  if  all  but  ofie  are  acquitted^ 
ju4gment  ^all  not  go  againft  him ;  l)ut  where  ^  adion  is  on  tho 
^afc,  \^  ^  nature  pf  confoiracy,  againfl  tii^p,  or  more,  then  one 
pnly  may  be  found  guilty.  For  this  is  an  adipn  of  the  cafe  foun- 
4ed  pn  a  tort  4one  by  two  or  more  perfons,  ip  which  the  plaintiif 
is  not  bound  to  prove  tlie  whole  matter  laid  in  the  declaratioii, 
^nd  this  diftinAion  is  takei^  between  a^io^s  of  (he  cafe  founded 
on  a  contra^  and  on  a  tort :  in  the  firft  the  whole  contrad;  muft  be 
proved,  in  the  latter  fp  mucl^  ^ill  do  as  proves  the  DlaintiS'  had  § 

^aqd  capfe  of  adioi), 
J- 
h  And  this  is  in  fad  an  adion  fur  a  malicious  profecution,  wxd| 

ihi^  diiference  only,  that  an  adion  for  9^  mali9ioas  profecution  may 

be.))rougbt  againft  one  pnly,  but  w  adion  on  the  cafe  in  the  na-^ 

tni^p  of  a  ppnfpirscy,  muft  be  brought  agayift  more  ^n  one,  o)* 

againft  one  cbfu-g^ng,  that  he,  together  with  others,  had  confpire4 

to  indld  the  plaintiff,  or  charge  him  ^ith  a  qrime :  tb^  grounds  pf 

fhp  ^dtipi;  ^tx^rt  arc  the  flune, 

*  Where  an  adion  on  the  cafe  in  nature  of  a  confplracy,  wa^ 
brought  againft  the  defendants  for  caufing  the  plaintiff  to  be  ar* 
refted,  and  held  to  bail  where  there  was  no  caufc  pf  adion»  the 
plaintiff  recovered.  ^So,  tho  the  bill  of  xndidment  has  been  fpi^ 
|;^pt  a  true  b.ill,  yet  an  adion  will  lie  for  the  confpiracy.  - 

2.  The  adion  of  malicious  proiecution,  is  anadlon  whereby^ 
damage^'  are  recovered  for  any  adion  againft^  or  profecution  of 
any  one,  e^her  by  fiiit,  indidmcnt,  or  other  legal  procefs,  where 
fuch  adion,  or  profecution  app^rs  to  arife  from  any  corrupt  mo- 
tive, and  to  be  without  any  ground  or  caufe  for  the  ftmp.  Thh 
adipn  )ic^  ^  well  fox  a  groundlefs  pivil  fuit,  as  fpr  a  criminal  pro<s 
fecution.  ^  Bpt  it  does  not  lie  againft  a  perfon  merely  for  bripgi 
|ng  an  adion  without  any  groi:^4/  hcc^ufe  it  is  a  c\aim  of  ^^^t^ 
Q^4  l^^  ^^  U^l>)^  for  colls, 

If 
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#  If  aperfon  for  the  piirpofe  of  v^xatSon,  and  boldlng  another  iii 
fufipdj  fiios  bkn  far  a  greater  fom  than  u  really  dae^  this  adiou 
lies.  A$  where  a  perfon  upon  a  debt  of  forty  pounds^  for  the  por* 
pofe  of  holdmg  the  debtor  to  e^ceilive  bail^  and  keeping  him  in 
goal,  fvu^  put  a  writ,  and  held  to  bail  for  five  thoufand  pounds,  in 
tonfequencc  of  which  he  was  feveral  day$  det^iwd  Iq  goal,  an  ^C-* 
(ipn  W4sfuft»ined  for  the  i^cial  injury. 

k  Where  there  is  a  good  caufe  of  adlion  as  debt  due,  if  a  per(bn 
whbppt  the  luiowledge  or  diredion  of  the  perfon  to  whom  the 
fnqney  19  due,  fues  out  a  writ,  and  arrefts  the  body  of  the  debtor, 
he  amy  maintalix  this  9dion  agamfl  fucb  perfpn,  for  he  was  not  liable 
to  be  focd  by  bisu  The  fame  rule  muft  apply  in  cafes  of  a  fum* 
piOBS,  as  well  as  att?phmc»t,  wjierc  one  (\\ps  jn  rfi^  n^m?  of  another 
VtriUiQUt  authprityr  * 

'  Wh^re  there  it  a  gopd  cfinib  of  $dion,  yet  if  theplalntiflFihee 
in  a  court  that  tigs  not  cognizance  of  the  caufe,  this  a^kieolies  1 
but  in  fuch  cafe  it  ou^t  tp  be  averred,  in  ||L,he  declaration  that  the 
defendant  knew  tbat  the  court  hs4  ootjui'iidictipn,  and  th^t  h^ 
t>rpu^ht  the  ^diop  inaliciouiiy, 

llioogli  the  adion  be  brou^t  in  a  proper  court,  yet  this  aOioa 
poay  be  maintained,  if  the  fuit  or  proceeding  is  utterly  without 
ground,  and  that  known  to  the  perfon  himfelf,  by  reafon  of  the  un- 
due vexadon  and  damage  to  the  plaintiff.  As  where  a  periba 
brings  a  fircond  »dip&  for  ibp  fkok^  thing;  the  firft  having  been 
determined. 

d  It  is  not  neceflary  that  the  firft  aflion  fliould  have  been  ada* 
ally  heard,  tried  and  determined  in  the  defendant'^  favour,  for  this 
adion  equally  lies  for  any  groundlefs  proceeding  whatever.  As  if 
a  perfon  attaches  another  and  holds  him  to  bail,  or  procures  him  to 
be  imprlfoned  ;  and  then  knowing  he  has  no  probable  caufe  of  ac- 
tion, does  not  appear  in  the  ^digp^  pr  fuflers  himfelf  to  be  nonfuit^ 
ed,  thisadlion  will  lie. 

/  But  when  this  adlon  is  brought  on  the  ground  of  a  former 
civil  fuIt,  having  been  commenced  againil  the  plaintiff,  it  is  te 
be  pbferved;  that  thisadion  m^d  not  be  brought  till  the  fonner  ae« 

•    t!on 

#  I  Sid,  494.    I  8»lkt  14*     r  a  Wiir.  30},     i  Bull,  K.  P»  13*     f  Idem. 
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a^km  W3sunju9  ;  :^rit  rnuft  appear  not  only  that  a  thing  ha* 
been  dooe  wbic^  is  wrpog,  but  that  damage  has  arSen^  or  is 
ineritab^e. 

This  a&ion  lies  for  the  malicious  preferincc  an  irdiftment,  infer- 

t  -  •  r        .-    ....   'j  ,%.*., '\        /^  ^    I  •    ..4,^.^. ^j^. 

waktion,  or  prcfcnimcnt  againft  any  pc^fon  for  a  Qnmc. 

•  If  a  man  is  incLicled  for  any  crime,  that  may  injure  hjs  fepijtatl- 
im  or  fame,  he  may  have  this  action^  for  he  i^'i'VrfcIy  fcandaiizcd 
by  the  malice  of  the  profccator,  ainl  this  is  a  damage  for  which  the 
law  tiycs  an  aflion.'  If  a  maii  is  profccuted  for  any  ofFencc,  that 
Ibfejcifts  him  to  peril  of  life  or  liberty,  or  for  whicli  he  may  be  pun- 
ifhVd,  he  may  bring  this'  a(?lion,  for  he  is  ehdan?*2icd  ia  that  refpec^, 
and  deceives  a  damage.  If  a  man  be  fallcly  and  malicioufly  indicb- 
ed,  tho  it  neither  touches  his  fame  or  liberty,  yet  niay  he  have  tliia 
a^ipn,  for  the  expence  an^  injury  to  bis  property  in  defending  W/fk" 
felf  «Mi.tke  isjidipe^t*  . 

A  This  a^ion  will  lie,  tho  the  indii^ment  or  information  15  Cq 
baS  thaf  the  jxirty  cannot  be  cohvidled  upon  Jt.  i  So  if  the  grand 
jnry  find  not  a  true  bill,  or  if  the  authority  to  whom  complaiilt  oi* 
inl^nnationisiratde^  QxovM  00  eacamiitation  find  tls^  ^vid^oce  iofyi- 
ficient  to  ju^ify  tb.c  ^hiding  over  the  profecvted  to  a  courts  having 
final  jor&X&ioii.  i  The  general  rule  by  which  tbefe  a{tionl  ar«. 
governed  is,  that  th«  plauitiff  niuft  fhew  malice  in  the  ddEendto^ 
and  want  of  probable  cai^c,  and  both  muft  concur.  Bat  from  tfi^ 
want  of  a  probable  caufe,  malice  may  be,  and  is  mod  commonjjr 
lafprred  ;  bat  from  the  moll  expre^  xnalice.  a  want  of  proba}^^ 
cau^  can  not  be  implied. 

3.  Wc  proceed  to  conHder  the  declaration  and  the  proof. 

#  As  this  a^ion  is  founded  on  an  injury  received  from  a  ground* 
Icfs  and  malicious  fuit  or  profecution,  it  therefore  niuft  appear  to 
the  court  to  have  been  ground  lefs.  The  declaration  tberefofe  mi^ 
always  flatc  that  the  fuit  or  profecution  had  been  decided  in  favor 
of  the  plaint  iT,  for  from  tl^e  acquittal  or  difcharge,  the  prefunipti-* 
on  is  in  favour  of  the  plaintiff's  innocence,  and  till  acquittal  it  can- 
not nppear  that  die  firft  was  unjuft.     Therefore  if  the  declaration 

does 

#  Silk.  13.  ^  I  Stran<;c.  691.  ^  Cro*  Jtc*  40O*  ^4  Bnrr0Wf,t974* 
^2  fifp.  Dijica.  aSo.    Bull.  N.  P.  I4« 


APPECT1JW6  ?gflSO«AL  SfectfkfTY.  55 

iocs  hot  fliew  liow  the  lUftt  bf  j^rcS^utibd  w^re  ^oibid  ^  IkuA 
that  they  ai^e  ended;  it  IS  ill. 


.-  .  »..v«* 


tf  By  the  common  law  of  England^  in  all  cafes  of  an  a&ion  (or 
maHcioafly  mJiftirig  the  plaint  iff  of  a  felony,  oii*  which  he  wasac* 
Quitted,  tlicrc  ifiiift  be  a  copy  of  tlit  record  and  a^uitti!  froiii  tiw 
court  where  the  trial  was  had,  axiil  which  muft  be  granted  Ey  mat 
cotfrt,  and  f^Vbduced  ilb  fevHcncc  :  and  the  granting  of"  filcH  co{>y 
Kifiattcr  of  difcr^tioft  wfth  ttic  court  ;  but  here'  oiif  courts  ca« 
eicrcift  no  fiich  dSfcreti6ii  j  ahdf  every  pcrfon  liai  a  common  n^iC 
io  Rich  ibtndsbf  recoi'd,  attefted  By  ilie  cleric  of  the  court,  as  are 
ftcccffary  to  protii  fih  ca'uTe,  and  wTiTch  are  fulficieht  in  all  caics, 
thb  not  gl-ahtcd  by  the  couf  t,  and  mufl  be  produced  by  the  pkTntiff 
in  t!fd  atStion,  for  the  purpoi^  of  proving  every  thing  re(pecting  the 
frofecutibn  appearing  on  record. 

The  plaintilF  may  produce  witnefles  to  Ihew  his  innocence,  and 
that  there  was  no  probable  caufe,  and  every  circumftanre  chat 
flicws  mafice  in  the  defendant ;  as  where  the  plaintiiFwas  alUw- 
•d  to  give  in  evidence  advertifemcnts  put  into  the  papers  by  the 
defendant,  mentioning  that  the  indiamenthid  been  fboud  ag^aiidl 
him,and  other  fcandalous  maaers,  not  to  encreafc  the  damages^  bat 
to  prove  the  malice. 

i  In*  cafe  of  GOtifpiraey,  tflfe  a^^  mectmg  of  the  defenSanOy 
and  cofaipiritig  together,  n^ed  not  be  exprefely  proved.  But  niSjr 
be  colle^ed  from  collateral  circumfiances. 

4.  As  to  the  defence  Aat  may  he  made  by  the  defendant,  it  niajr 
he  remarked,  that  as  to  fupport  this  a^ion  there  muft  be  both  fiialice 
and  a  want  of  probable  caufe  ;  tho  exprefs  malice  be  proved,  yet 
ffthe  defendant  can  prove  a  probable  caufe,  he  fhall  havea  verdl^ 
The  defendant  therefore  may  produce  witnefles  to  prove  the  guilty 
or  the  probability  of  the  guile  of  the  plaintilf,  the  circumftance  tbtc 
appeared  againft  him,  and  induced  him  to  believe  him  to  be  guilty  : 
fo  he  may  produce  evidence  by  any  collateral  circumftances,  to  fa- 
tlsfy  a  jury,  that  he  had  no  niallce^  tlio  there  was  00  probable 
ground  of  prcfecution. 

Tho  an  adion  will  lie  for  a  malicious  profecutiba^  yet  it  is  not 
ml  Black.  Rep.  385.        k%  Slack.  Rep.  ^^ 
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to  be  favoured  ;   therefore  if  the  indUhttet  hts  been  fboiid  b j  tiM 
grand-jury,  or  there  is  t  binding  pvtt  by  the  eoort^  the  defend- 
%'ftnt  fliall  not  be  obliged  to  prove  a  probable  canfe. 

In  Euglanci  we  fiii<^  no  actions  for  malicious  profecbtions  bii>a^ijk 
againft  grand-jurors  ;  fot  there  (ingle  grand-jurors  preient  no  in- 
formations ;  and  the  grand-jury  when  furamoned  to  attend  on  the 
proper  courts,  find  fuch  indidtoent^  as  are  laid  before  them  for  all 
crimes,  and  preient  them  to  the  court ;  but  herfc^  as  in  all  cales  of 
crimes  iiot  capital^  iingle  gfand-jurofs  may  make  prefentment  ttt 
fingle  miniders  of  juftice,  at  any  time,  and  to  courts  when  they  are  fit- 
ting, wje  find  that  grand-juroH  have  been  the  objeda  rfthis  a&iolli 
The  fame  general  rule  apj^iesto  tbein  as  to  a  perfoh  Who  procures 
one  to  be  profecuted  malicioujly^  and  without  probable  cau(e«  It 
feems  to  be  reasonable  th^t  where  an  informing  officer  will  deviates 
from  his  duty,  and  proRitute  the  authority  of  his  dffice  to  fini(tef 
^UrpofcS,  ahd  to  this  gratific&tioii  of  perfbhal  tefenthictit,  thkt  h* 
'  ihould  be  feverely  punifhed  ;  folr  uo  man  ought  to  be  ptotedtd  by 
virtue  of  his  office,  only  While  hfe  adts  cohformabk  to  the  duty  of  It* 
Yet  we  ought  to  be  cautious  in  fultainiug  prolbaitlons  agalnft  ih^ 
forming  officers,  attd  they  nevct  fhould  be  fubjeded  to  the  payment 
of  damages,  unlefkupoh  the  tieareft  proof  Of  malice^  and  Of  thete 
being  no  probable  cauTe  ;  for  if  grand-jurofs  ihay  ht  cOtivid^ 
upon  fliglit  proof,  and  mere  prefumptions,  it  will'  deter  mankiaa 
from  exercifing  an  office  of  great  confequence  to  the  publia. 

Before  I  clofe  the  fubje^t  refpecling  aAions  of  tfefpafs  on  the  cafe 
for  injuries  aSeding  the  right  of  perfonal  fecurity^  I  muft  mention 
m  few  indances  that  have  not  yet  afliimed  a  fpecific  nahie  Of  adioiii 

•  If  a  pcrfon  kcepS  a  ddg  who  is  ufcd  to  bite,  this  action  will  litf 
ftgainft  the  owner  at  the  fuit  of  any  pcrfon  whom  the  dog  has  bis* 
ten  ;  but  the  owner  mufthavfe  notice  that  the  dog  Wiis  ufed  to  bite  t 
for  tho  if  a  man  keeps  animals  of  a  wild  nature,  as  lions.  Or  tears> 
at  large,  without  propei*  care,  he  is  anfwerable  for  any  mifchief 
they  do,  tho  without  notice  ;  yet  dogs  being  of  a  tameable  nature, 
•lie  owner  nuift  have  notice  of  their  viciouftiefs,  or  he  will  not  bd 
liable,  and  it  is  therefore  matter  of  fubftance  to  fct  out  the  notice* 
in  the  declaration.    Therefore  where  a  dog  had  once  bitten  a  man> 

aild 

«    I  Ld.  Rayn).4o4« 
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'4iKJ^<3hlhier%ll9teciMm^  ctlaqje^  thoheUd  sotke  of  the  ^ 
ttdg'3  havkig  bitteh  the  pcrfitt,  tVus  bBAoa  Hv^HAi^ig^  U>^ 
jljlainft  the  gwnie'r  of  the  dog,  tho  it  appeared  that  the  perTota  whS> 
^tad  ^ccivcd  thcinjuVy ,  had  trod  on  the  dog*s  toes  :  foir  the  pwhef 
ihouid  Jjavc  hanged  him  on. the  fii-ft  notice^  and  the  Jjeopl^  arc  ttOt. 
ko  be  ienda)3ge^d. 

'tfi  tMi  r^Jokion  ddinrif  borfe  iokb  ajplace  SsxeA  freqticfkted  i^ 
-trdstr  to  Sifttk^lm,  iknd  rid^ss  oreir  cnre^  4t6imi  MnUl  lie,  thb  tlur 
j)ei£Dn  didjnQ^:intf|id ithe  lhjiii^/&r  it  tlrashtfi  fault  I& -ride  .^ 
aiione  .m  fuch  a. place,  ilf -a  man  Ikyi  logt  or  (licks  tit  ixty  tfaii^ 
iki&  9&  the  hkgfxwty,  rthb  J  might  havfr  rode  by  iffhh  «ait»  yitt  i£:I 
taim  hurt  thereby  adion  Will  lie.  So  for  any  nuifattcc  irithte  kifjl^^ 
r/tr^j  ^'!Qhiruekim, «icb^  by H^ingiioffl, making  f^ncci,  or«Miv 
-^  iie^a^hok$,  if  Icithei*  acicideQ^ly  ot^  qhavoi'dably  Mayl 
M^y:ptkbmyinisuiy.r»Qit»k  will  Ue  fbrcthie  rostnfleiQr  ofdani^gw; 
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^...  ...,., 

X  HE  .<mly  violation  of  tliis  right  is  by  f  jfc  unprifoiimertt, 
Which  xpnliils  in  the  deteiition  of  a  perfon  without  aliy  legal  an- 
thority.  a  J:very  dctentiotj  of  the  perfon,  as  by  cdnfinenreiit  either 
in^a  prifoii,  a  private  houfe,  in  the  ftocks,  br  by  forcibly  detaih- 
Ing  6te  in  .the  ftreet,  id  an  imprifonmcnt,  for  which  Injuries  ad 
iaidti  of  jfalfe  impHforimeht  can  be  maintained,    i  It  tnay  Ve  bb- 

.Icrvfed  that  ho  adion  of  falfe  imprirohmeht  ijesagairill  a  jiidge 
bf  a.cdurt  of  record,  iPor  ahy  ad  done  by  hlin  hi  rTie  execution  bf 

M&  bffice,  faorfor  any  hiiftake.of  judgm.ferit,  hthhcr  ai-ehiskdS^ 
bf  dl^ifMils  traverfeabib: 

f  jWiifet4;kipe»ibti  .pi-«aMTC8  aii  -exfctrtbr.or  tidimniftrfttOJF,  tfi  be 

•*tfBert«<l  foi^a  debt  of  rhc.'tb{hit&r:or  Jntjcftttc,  a6tiort.of  f«|fefip. 

- t*<!^iitilk«.  igaitili  hini.  ^ ^li^  iati:sgzm&  ihfe.  motSr  fer 

-««^lig^  pe>lbftArt:««nid.uiti!Bf  jnticoft,  ±laihtj  fitonld  isM  Um 

*tl«itkii'%aa.«fitlRmti«rtff  tittpirr^^  Hxt.fif^^^ 

i  for 
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for  the  officer  h  bound  at  hm  peril  to  take  thtf  rig^t  pcr&ft;    S(f 
k  lies  if  be  arrefts  ft  peHba  on  Sundtj* 

*  If  thtf  procefs  be  errofitous,  ho  aftiori  ties  a^inft  ifiy  per fotf, 
but  if  the  proccfi  be  vtAi,  or  irrcgufar,  on  which  tlie  arrcft  takci 
f  iace,  the  pkintifFin  the  aclion  ii  \Uhle,  ^lui  not  th<5  office?-  ij  So 
if  an  arrdl  be  made  upori  a  pfoceis  ifluing  ftom  an  mfcrior  court 
fiot  having  junfiliaioii,  or  exceeding^  oir  ttot  porfiiiilg  their  jurif^ 
^i&loti,  d^iOn  lies  againft  the  part)v  <  So  tho  tht  ofig^ial  ar- 
-Tcft  be  -warrantabley  yet  for  any  fubfequem.apprcffioa,  or  crudtj^ 
this  aaioo  lies.  4i  Sd  where  faUe  hnpnfonBient  haa  been  done 
"hy  the  mfluance,  or  procurement  of  another^  this  aftioo  ties  Modk 
'him. 

•  AH  general  wartaifts  txdt  iumttig  th«  particular  pettim  t6  he 
trrcftcd  aW  void,  as  in  th«  cafe  of  a  warrant  to  apprehend  the 
aothers  and  publifliers  of  a  l)bel>  without  natnUigray  perfim.  So* 
Warrants  to  feareh  for  ftolen  goods  without  naming  places,  and 
|)erfons,but  to  feardi  generally,  and  apprehend  the  peribnswith 
Whom  the  goods  are  fdufid,  are  void« 

An  officer  has  no  right  to  levy  an  attachment,  Or  an  executi^rf 
tpon  the  body  of  a  debtor ^  when  he  can  find  perfonal  eftate  fuffi-* 
cient  to  fecute  the  debt,  or  that  hi  the  cafe  of  an  execution  wHl 
Jjrobably  fell  at  the  poftfor  fn/Hcieiit  to  difcharge  the  debt,  sLnd  hU 
fees,  or  when  the  debtor  teilders  the  fame  ;  but  if  the  officer  haa 
good  teafon  to  donbt  Whether  the  eftate  belongs  tO  the  debtor, 
find  if  it  be  not  apparently  fufficieht  to  produce  the  amount  of  the 
debt  at  public  audion,  tho  it  ttiay  be  of  the  value  of  the  d^t,  he  ill 

,  not  bound  to  Accept  it,  for  he  ought  Hot  to  be  obliged  to  run, an/ 
liazardi  In  all  cafes  of  an  unUwful  detentioti,  ind  confinement  of 
ft  per(bn  withodt  any  pfetelice  of  a  watHtit  this  action  lies.  When 
the  ^rreft  or  detention  Is  iegdl,  the  defendant  when  fiicd  may  juf^ 
tify  oh  that  gronnd. 
«  Attfcfts  are  legal  under  the  proce&  of  a  eonrt  having  cognizance 

'  of  the  cftnfe,  which  pi*oeeis  regularly  ifluedi  /  An  arreft  is  leg^ 
taiade  by  an  officer  having  power  to  afrtft,  dr  under  fiieh  offieer*s> 
#r  mag^fttate's  warrant  under  hand,  and  eiLpreffing  the  caofeof  com* 
initmenti    But  then  it  mod  appear  that  the  warrant  was  hscal^ 

•  i  ttplA*  4Qp-  J  Wyroo  341*  1  Black.  Rcfk.  US'  t  Straose  509.  i  Bui* 
W.t>.  «3 '  t  TerAi  Rtj^  Jj6«  d  i  Bfick  %9fk  t^S^  t  3  jfisk  OMfti  tif% 
/idtali    i  laft.4^ 
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«nd  iflued  in  a  cafe  of  wlikh  the  maj^ftrato  had  cognizance,  for  if 
not,  the  warrant  wUl  not  jaftify  the  officer  «ftbig  uiuier  it.    ' 

•  Another  cau(c  of  ;»rrefi  Is  fadi  as  is  warranted  by  the  iieceffity 
of  the  thing,  as  arreftbg  a  felon  by  a  priva;*  perfon.  h  When  a 
perfop  jollifies  under  the  prpcel^  of  a  coort  of  Iinuted  jiirtfiUOion^ 
che  plea  fhpuld  fhew  that  the  caufe  was  properly  fiibjed  to  fi^cb 
juri^idion.  t  Where  the  defendant  juftlfies  In  like  manner  under 
proceis  of  an  inferior  court,  nod  a  fpecia)  authority  to  knpriibn,' 
the  plea  flurold  ftew  that  the  authority  wv  ftridtly  parfued  : 
i  wliere  .aperfon  jaftifies  under  a  procefs  which  is  returnable,  the 
^te^  fliould  0iew  thfiitit  is  returned,  or  it  wil|  be  bad. 


Chapter    Fifth. 


OF  ACTIONS  FOR  INJURIES  THAT  AFFECT  THERjELA. 
TIVE  WGHTS  OF  INDIVIDUALS. 

JL  HE  relative  rights  ofmairiundare  thofe  which  fubfift  between 
Holband  and  Wife,  PiMreQC  ^  £UId,  Qv^rd^an  ai|4  W vd^  Mafr 
ter  and  Servant. 

I.  I  Aall  confided  die  adions  fer  hijuries  that  affe^  the  right 
ibbfiftlng>between  Hufband  and  Wife.  Thefe  are  three,  abdudlion 
or  taking  her  away.  Beating  or  otherwife  abiding  her*  Adultery^ 
or  criminal  conver&tiot^ 

T.  t  The  abduction  or  takingaway  ooe'swifamay  be  either  by 
Xiraad  and  perfuafiop^  or  by  open  violence  ;  but  in  both  cafes  the 
law  fiippofes.forpe,  and  conftraint,  for  the  wife  has  no  power  to 
confent,  an4;ui  ^Aion  of  trefpafi  with  force  and  arms  wjU  lie  fo^ 
idat  recovery  of  damages. 

/  If  any  perfon  entices  away  the  wife  of  another  to  live  feparaite 
from  him  without  fujficient  caufe,  the  hufband  may  have  this  at^ioa 
for  the  injury.  ^  As  where  a  woman  had  uirlavfully  and  without 
the  confent  of  her  hoiband  lived  fep^rate  from  him,  and  during 
that  time  a  large  cflntc  jboth  real,  and  perfonal  was  devifed  to  hey 
felc  and  feparate  ufe,  and  thereupon  (lie  was  defirous  of  returning, 
and  living  with  him  ;  but  the  defendant  enticed  and  perfuaded 

her 

•  %  Black.  Com.  T17  I  i  E^pio.  D?».  41T  ^  Mrm.  A  i  Wtllm  17. 
M  3   Bl*ck.  fom.  ij^.    fV,\\  ijp.     1  Jifpin,  pig.  434.    ^  jBul.  |J.  [*.  jjfe 
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hfx  tdi  c^Qtmoe  ?hSmty  whidi  (he  fUi  ^  her  des^  wb^Vj  ^)% 
plaintiff  loft  rbe  comfort  of  her  compsni^r^  and  advi^tllage.  of  %f 
cftate  ;  afte|-  v<?rcli<El^  and  three  thoufand  pounds  damages^  the  de- 
fendant moved  in  arreft,  and  ft  was  fajd,  it  was  an  adiqtt  of  die 
firft  imc^refiioii  ;  bnt  the  coiH-t  i^,  fo  %a6  every  ^Idn  oi^  th«  ipf{e^ 

litid  adjudged  th/Q  a£i:iod  to  tie  on  acc^Mitt  <)f  thefjfMPcM  ^™^S^ 
J*  .    ■ 
Byt  ^  tbei^  cafes  there  ought  %p  beprQyed  an  a^ual  fedu£tio;i^ 

pr  open  yioleRCf ,  io  t?kipg>  or  keeping  away  ^he  wif^  :  hut  fo^s 
tfie  ^fi^  to  perform  a  neighbourly  aucb  to  the  wife  ^f  another,  or 
to  receive  t^er  into  his  houfe  when  flying  from  the  abufe  of  hc^ 
hufbai^d,  out  of  mere  compafficm  without  any  folicitanop,  c^r  aV. 
^cnipt  to  keep  her,  can  be  no  injury. 

3j,  o  F«rtbc  injury  of  beating  and  al^ufmg  the  wifi; ;  fli?i  ^ 
\iev  hwlband  have  a  right  jcdntljr  to  taring  *eir  adion,  fcr  the  re- 
covery of  damages  ;  and  the  bnlband  h^s  no  right  to  a  fepar^i^ 
adioi^  unlcfs  the  battery  be  fo  great,  as  to  deprive  him  of  the  com- 
fort, company  and  affiftance  of  ih^  wife,  then  a  fp<kiai  aaioi)  91^ 
Ae  cafe  wi"  ^^^  ^^  ^^^  recovery  gf  dapiaees,  fo»  fbe  mpxy  1^ 
(uftains  in  being  deprived  of  her  comfott,  nwi  wnpftity. 

3.  I,  An  aaion  of  trefpafe  with  force,  lies  againft  aperfon  fqt 
ijommittitig  adultery,  or  having  crhninal  converfatien  ^ith  the  yife 
i)f  atiothcr.'  The  grouftd  of  this  aftioii  is  the  li^y  dkide  to  th^ 
Jiufbnnd  by  alienating  the  aifeaiofis  of  htf  wife  5  i^^^oy'mg  th« 
comforts  arifing  from  her  company,  and  that  of  her  cbUd^4ui,  «z4 
Wpofing  ^pon  ^*^^  ^  fporious  iflue. 

€  In  this  aaiontheplaintiflF^mftprdvcaau^lfolemnirttkm  ofA^ 

parriage  bj  the  record,  or  a  copy  of  the  record  of  the  aalftorlty, 

yrho  performed  the  cercmotiy,  or  by  fome  witnefs  who  was  aftuaHy 

prefcnt,  and  (aw  the  marriage  ;  and  this  proof  cannot  be  fappH^d  by 

eohabitaiion,  reputation,  or  any  collateral  circumftai^cea,    d  The 

injurv  in  the  cafe  of  adultery  being  great,  the  damages  are  geperallj!! 

confiderable  :  but  they  arc  i^icreafcd,  ordiminiOied,  accordiogto  tb^ 

^rcuiTiftancesof  the  cafe,  from  the  confideration  of  the  ra(**P^  qu^. 

iity  of  the  plaintiff:  fo  from  the  peculiar  turpitude  pf  the  cgfe,  asi( 

the  defendant  was  the,  friend,  relation,  or  dependant  of  the  plaintiffi 

So  if  it  appeared  that  th^  plaintiff)  and  his  wife  lived  happily, 
...        ^^        '•'■''  before   • 

.  3.  Black.  Com.  140.     i  I  Rfpln.  Dig.  4^0.      3  Wtck.  Com.  J^'j.     f  4^ 


IchjetHp  v^as  a  fenjemcfit  9fi4  ^rovifi^o  fqr  the  chJUdrea  ^f  tfc^  msuin 
fli^gjp.  illl tlv&  go  iuaggr^vqdojiQf the  dajunagr^in whkb  dil&)itbt$ 
g^cuxi]i(la»^es  a|)c|  projp^my  of  the  d^&ni^t  «(e  al«ay€i9Qixfii^W« 

'  «  Sqr  there  ape  many  prrcumftances  wUcfa  goih  extenuatios  of 
|ibe  injiny  an^  mitigation  of  tiie  damages.  .As  if  it  appear  that  the 
j^kimifF  encouraged  anil  coninved  at  theaddref^  of  the  defetidaii^ 
to  his  vtlfk,  as  where  he  fhpwed  her  naked  H>  bbm,  when  golng^io-' 
to  die  b^ith,  thq  the  plamtiflf  was  a  man  of  rank^  he  ohtaioed  but 
one  fiiiiring  damages.  The  deftnd'ant  m^j  g^ve  in  e\idei^e,  thM 
the  plamtilTs  wife  bad  been  criminal  with  otticrs,  that  fee  elope4 
before,  that  the  hufband  turned  her  out  oFdoorS;  and  refafed  to^ 
Aiaintain  her,  that  he  kept  company  whh  otlter  women,  that  h« 
(onieiited  to  the  defendant's  familiarity  with  her.  AH  tUefe  are 
proper  evidence  in  mitigation  of  damages.  The  defendant  may 
give  in  evidence,  t^iat  the  wife  had  a  baftard  before  marriage,  but 
1^.  th&gtn«ral  reputation  of  her  bcixig^  oc  b&ving  beea  a  proiKtutje^ 
)icx:a^$b  th»f  plight  ariic  firomher  comiexion  wixU  hm 

If  a  man  fufFers  his  wife  to  live  as  a  conrnion  proftitate,  and  n 
map  is  therehv  drawn  into  criminal  converfation,  noadbion  will  lie 
^t  the  fuit  of  the  hufljand  ;  hecaufe  it  is  a  damage  without  any  injury, 
but  if  the  wife  Jive  in  a  (late  of  prollitutton,  without  the  privicjr 
pf  thehufband,  it  will  not  bar  the  adlion,  be  flie  ever  fo  profligate, 
hut  only  go  in  mitigation  of  damages.  But  tho  in  the  cafe  where 
ihehcihafid  fo^ertUs  wife  to  Hvein  «ftfli^ofcoiBmofi  profUtu* 
tion,  he  (hall  recover  no  davage  y  yet  the  a^ioa  is  heU  tio  lie  tha 
Iknre  be  ckar  proof  of  his  eonient  and  privity  to  the  defeudant> 
fi^iiiarity  ^itli.  her  ;  for  4ich  coiiieBt  wiHnot  juftify  the  ^  :  and 
«<Bft!s»^ion  is  tak«o  betwoeft  an  indifcrimoinat^  prodiiution,  anda 
fnaeiiuii  cootiexton  wiih  oae  peffon  only. 

Adion  will  lie  in  favour  of  the  hnlband  againft  a  phyGcian  for 
the  performing  an  un(kiiful  operation  on  his  wife,  by  whkh  he  was 
put  to  expencC;  and  deprived  of  the  aiTillance  and  company  of  his 
^ife,  and  by  which  llhe  loft  her  life.    ^  The  plaintiff  in  his  d^ola- 

nitioniftated,  that  his  wife  had  a  fcroiphv»lo««  humour  ia  one  of  l«r 

T  •■  '  breafts 

m  I  Efpin.  Dig.  43a'    Bal  V.  ?•  a;    ^  Croft  ▼!•  Oaihery,  S»p.  C  i;94. 
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breads^  which  required  atnptitatibn  ;  that  the  6tfcniznt  having 
been  for  many  years  a  pradifing  phyfician,  and  profeffing  to  be 
well  fkilled  in  (brgery^  ^tppUed  to  the  ptaintifF,  and  affirmed  that 
he  had  compet^t  knowledge  and  fldil;  to  amputate  faid  bread  ; 
tnd  the  plaiatifF  confented  and  engaged  to  pay  him  a  reafonabls 
feward,  in  confideration  of  which  ^he  drfendant  promifed  to  per* 
ferm  fiid  operation  with  (kill^  apd  fafety  to  the  wife  of  the  plains 
llfF  i  that  the  defendant  did  amputate  laid  bread  ii^  a  mod  ignorant, 
cruel  and  an(kilful  maimer,  contrary  to  the  veW  knoii^n  principles 
^d  roles  pf  pra&icf;  in  fpch  cafes.  That  he  cut  o£P  her  bread,  an4 
laid  on  a  plaider  of  lint,  without  taking  up  any  of  the  arteries,  or 
blood  veflUs,  wound  a  iheet  round  her  body,  and  laid  her  on  a 
bed,  in  which  miferable  fituation  die  languidied  about  three  hour^ 
and  died  of  the  wounds  inflicted  by  the  hands  of  the  defendant  ; 
that  he  had  failed  to  perform  his  undertaking ;  by  which  the  plain- 
tiff was  put  to  much  expence,  was  deprived  of  the  adidauceand 
tompany  of  his  wife  during  her  life,  and  forever  by  her  death. 

A  fpecial  accord  and  fatisfadion  was  pleaded  in  bar,  but  feofid 
againd  the  defendant  by  the  jury  ;  and  on  motion  in  arrcd  for  the 
infufficiency  of  the  declaration,  it  was  contended  that  this  w^  i 
felony,  and  by  die  common  law  tlie  private  injury  was  merged  m 
the  public  odence  ;  but  the  court  faid  that  this  rule  could  applj 
only  in  capital  offences,  and  from  necedity  where  the  offender  mud 
go  nnpuniflted,  or  the  injured  individual  unredreded ;  and  adjudged 
the  declaration  to  be  fudicient. 

2.  m  In  relpe^  of  parents  and  children,  and  guardian  apd  ward, 
it  feems  there  is  a  doubt  whether  an  adion  will  lie  at  common 
kw  for  the  abdu&ion  of  diildren  and  wards,  from  their  parentt 
and  guardians.  Judge  Blackdone  is  inclined  to  think  it  will.  But 
as  the  parent  has  a  right  to  the  fervice  of  the  children  till  they  are 
twenty  one  years  of  age,  there  can  be  no  doubt,  but  that  the  fame 
*aion  will  lie  for  any  injury  arifing  from  lo(s  of  fervice,  in  the  fame 
manner,  as.  in  the  cafe  of  mader  and  fervant,  which  will  be  confi- 
flered  under  that  head, 

r«t  there  is  one  aftion  that  lies  in  favour  of  the  father,  for  an  in- 
jury done  to  his  daughter,  of  fuch  peculiar  and  impor^nt  natvrc^ 
^  merits  particular  inycftigation.  Aji 

•  3  *Ji«ck*  140,  141. 
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6  Ail  adiok  ^lU  lie  in  fkvour  of  the  lather^  agaioft  a  perfon  for 
J|ettiti£  bis  daughter  with  child,  by  which  he  fiidains  a  lofs  of  he^ 
fervlce,  and  is  put  td  expence^  in  fupporting  and  providing  for 
iier>  4urmg  her  ficknefs.  But  this  adion  is  grounded  folely  oil 
the  lofs  of  fervice  and  the  ejcpence.  h  For  an  action  will  not  lie 
in  favour  of  the  father^  agamft  a  man  for  debauching  his  daughter  \ 
.for  this  is  an  injury  which  merely  affeds  the  feelings  of  ihe  father, 
ius  it  refpeds  the  hoilour  of  hb  fataily^  alid  no  adlon  lies  unless 
there  be  Jbme  temporal  lofs  and  damage.  But  tho  this  iidlon  is 
grounded  on  the  lols  of  fervice  and  the  expetice^  yet  in  die  eflimaiioa 
of  the  damages,  the  jury  are  by  no  means  confined  to  give  the  fuoi 
'^dually  expended  by  the  father  and  the  value  of  the  fervice  tlut' 
.wasloft ;  but  they  may  conllder  the  circumftancesand  cfaarader  of 
the  partial^  and  the  diflionour  done  to  the  family^  as  well  a^,  whe* 
ther  h  be  a  deliberate  fedudion  of  an  bnoceBt  girl  belonging  toil 
tepc&able  fatally  ;  in  which  cafe  tliey  ought  to  give  liberal  dama- 
ges, not  only  for  the  purpofe  of  Waking  all  pofSble  reparation  td 
the  party  injored,  but  to  operate  as  an  eximple  to  Atx.tr  othcra 
from  fimilar  conduft*  For  this  is  the  ohly  legil  ttiode  by  which 
youtag  toien  can  be  deterred  from  the  bafe  and  cruel  praiUcc  of  ft- 
^u6tion.  The  law  which  fubje^ls  tliem  to  maintain  the  baliard 
thild.  Will  have  no  effed  upon  the  mind  of  a  man  of  opulence. 
But  by  this  adion  fuch  damages  may  be  given,  as  will  operate  a4 
u  moft  powerful  rcftralnt  upon  the  paffions  of  a  man  who  difrcgardf 
the  principles  of  honour  and  virtbe,  ahd  is  unmoved  by  the  ingulfti 
and  diftrefs  of  a  family  that  he  has  plunged  in  infamy  and  ruin. 
.  But  where  the  girl  Is  of  a  bad  charader,  and  no  Ungenerous,  clif" 
honourable  arts  were  pra^ifed  to  take  advantage  of  her,  then 
.  the  adiial  damages  only  ought  to  be  given.* 

Such  are  the  principles  which  the  courts  of  law  have  wUely  *• 
dopted  in  England,  and  our  courts  ought  to  adopt  the  lame.  For 
fitice  f«male  chaftity  is  a  virtue  of  unfpeakable  importance  to  the 
'felicity  of  the  human  race,  and  fince  it  is  not  always  defended  by 
impenetrable  armour,  we  ought  to  guard  it  from  ^ttacka  by  th« 
ftrong^d  polGble  barriers. 

i  By  the   Engliih  praftlce,  accions  of  trefpafi  with  fofce,  fcJr 

breaking  into  the  houfe  of  the  plamtiiF,  and  aiTaulting  and  ^tting 
^  his 

V  3  Wilfon,  18.     ia  U.  Biym.  103:1.      c  3  Burr.  iB?t.    %  Wilfoo,  ll. 
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licrctdfore  'the  Jjrttft i'^se  lli'thS's  (kte .    hi  thfe  tdcbi^atrf  (ftfe  rf  Mtilt 

agrf!iift  'Gioddafa^-acMtrti  of  mifpafs  whfh  fcrcc  ivaslirtmgjHt,  iad«i4< 

Vcrdicl  of  the  jury  ff>t  the  pl5!htW/thb  Coutt  gai^c  thc?r  djjftikrti,  llAt 

toTupport  the  ifluc  it  ivas  tiecelTafy  thitthtfe  flloUld  bt  fc\-fdc1wjif 

'that  die  defendant  entciea  the  houfe  byfoftfc  ;  'iJitfl  that  proof  tf 

•his  debaiichirsg  the  daughter  did  hot  fbpport'thc  ifRie.  This  dpltil- 

"bn  is  contrary  not  only  to  the  pi^a*£tlce  of  oai*  tour'ts^botto  tfvtfrjr 

^'BntiSi  authority,  jand  is  atfiftinaion'o'f  hocoiiftquenc*  ;  fbVtV^ 

lanlawful  aft  implies  force,  and  tlie  debauching  the  dktightel-  ^ 

'thfc  plahitiiF,  being  an  unlawful  aft  tnadie  Wm  a  trefpaffer  flrolM 

^th^  bcgiiltliiig,  dr  it  thi  tlfftc  bfctirering  tta^hotcfe,  itiH:hei^  wsr* 

1flo  })yrt<*hcc  of  an  exjjrc^s  licfeh^c.    The  jilrybrfng  f^nt  to  ^Teci)flfti 

'conridetdtidh,  thfe  pUlnr Iff  withdrew  h!s  iaftiWi.    HtifWikV  tlSsi 

"bjjinion  tjf  the  tbort  ^ill  btcohfidtrtfd  to  be  latr,  tiiidt*  ihSte  df* 

ciiinftancfes "cannot  1)0  fktermined. 

It  is  aniftabliftied  principle  that  in  all  eafes  ^hefe  the  iatiigfettJr 
js.unSer  the  age  of  twenty -one  j^  ears,  thitthfcfiiheincanftraintahi 
'this  iftion,  and  iri  all  cafes  where ^hh  aftion  WUl  \\t  theiflau^ter 
.U  alegal  ^ittaels. 

But  Wliere  the  daught<5r  is  of  age,  there  feeiiii'b  baW.beItt 
.  a  queftien  wlicthcr  this  aftion  will  lie  in  fevbur  of  the  fiithei-; 
Upon  tins  queflidn  thefe  cafcs  have  been  dfecldedj  .  h  This  aftioll 
Was  brought. io  an  inftancc  whefe  the  daughter  was  twentjr  thn^ 
years  of  age,  had  hired  herfelf  as  A  feirvAht  to  ahother  perfott,  and 
went  to  live  ^ith  him,  and  during  her  fervice  "Was  gotten  ^ifl* 
child  :  Hermafterthen  dffmiflcd  her  as  fhe  was  unable  to  petfditt 
the  fervicc  flie-engaged,  paying  het  in  prbi^ortiOn  lo^what  fte  bad 
done,  and  (he  returned  to  hcrTithet,^hO  reteWedhcr^hfeii'tlO 
bne  elffe  Woltld,  and  wamtainjed  her  in  lying  in.  •  Aftjfcf  veHlki:  for 
'the  pfefhtiflT,  bnnifytion  in  aTteft  it  w«i  contended  that  the  datogjb^ 
•ter  l>e?hg  of  (fge,  tlie  fethefrhad  no  rigjit  to  lier  ibrVicC  ;  gbd  tMt 
^s  loft  of  fervice  k  the  groimd  of  the  aftion,  d&t  It  cbidd  mt 
Me.  TUattbothe  father  was  obliged  by  ttatute  to  tni»iiUAihUi 
daughter,  yet  it  was  not  ftated  in  the  dcclarationthat  ihe  Wat  utt- 
able  to  maintain  herfelf,  or  that  he  was  able  to  inaintaiii  hef i 
The  cafe  was  conapromifed  aftei*  argument,  but  the  court  ihtfina* 
tod  tliere  opinion  that  the  aftion -Would  Rot  lie. 

Ill     ' 
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g  tnik  fublequeDt  caie  the  daughtei*  was  thirty  yeafU  of  ii£e  aiMl 
lived  with  her  fathef  as  his  fervant,  but  not  upon  at^  fpedal  con* 
tradl  of  fervke,  and  it  was  held  that  the  action  Would  lie* 

t  Intoti^uHice  6ftho  opihioti  ofthefoperior  court  in  the  caTa 
of  Mott  vs.  Goddard,  the  plaiiui>F  brought  forward  an  a&ion  of 
trefjmfs  on  the  cafe  againll  the  defendant^  for  entering  his  hould 
.  againft  bis  uilnd  and  will,  and  debauching  and  begetting  with  child 
hb  daughter^  and  fervant,  under  hb  protecSlion  and  dependant 
Upon  him  for  fupport  ;  by  which  he  bft  her  fervice,  and  was  put 
to  expence  in  fupportlng  her  during  her  Ccknefs,  when  flie  was 
delivered  of  a  baftard  child* 

The  defendant  pleaded  in  abatement  that  the  J^ughtcf  of  the 
jitaititliF  was  more  tlian't  Wenty^one  years  of  age^  poffcfled  of  a  large 
efiate^  able  to  fupport  herfclf  and  child;  and  under  no  conftramt  of 
lervice  to  the  plaintiff;  and  traverfedthe  fadl  of  her  being  the  fer'^ 
taut  of  the  platntifi^^  and  dependant  on  him  for  fupport,  and  alfb 
that  he  had  been  put  to  neceltary  elcpence  to  fupport  her  dtid  h^r 
child.  On  thefe  fads  iffiie  was  clofed  and  the  jury  found  that  the 
daughter  was  not  the  fervant  of  the  plamtiff  and  dependant  on 
him  for  fupport  as  he  had  alledged^  On  a  motion  iu  arreft^  ftatinj; 
for  reafon  that  the  ifliie  was  immaterial,  the  court  adjudged  the 
jiiotion  to  be  infafficient ;  for  the  plaintiff  had  made  the  lofs  of 
fervice  and  expence  in  fupportlng  his  daughter^  the  gift  of  hia 
adion,  which  thie  jary  have  found  not  to  be  true* 

There  can  be  no  qaeftion,  but  that  att  afiion  Will  lie  aiS  well  Ih 

cafe  of  expenses  incurred  by  reafon  of  ficknefs,  where  the  parent 

is  bound  to  fupport>  and  the  daughter  is  indigent,  tho  he  is  not 

entitled  to  her  fervice,  as  where  there  is  a  lofs  of  fervice  ;  for 

either,  or  both  have  been  confidered  as  the  ground  of  this  adion* 

Bot  there  isvno  authority  to  warralit  an  action  merely  for  the  \n* 

fait  and  frandal  offered  to  the  parent,  and  the  injufy  done  to  hb 

feelings ;  tho  it  mud  be  acknowledged  that  this  is  the  bittereft 

tind  heavkft  (>art  of  the  Injui-y,  and  would  form  the  llrongeft 

gronnd  of  adion.    It  is  a  queftioh  that  does  not  belong  to  ma 

to  determine,  whether  it  b  bcft  for  fociety  to  furnilh  fuch  a  remedy 

to  prevent  the  commiflioii  of  injuries,  WhicJh  no  pecuniary  cora- 

K  penfauoB 
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'  'pmAjA^ti  can  ittMir^  ^r  to  leave  it  to  pBreots  to  InlKI  into  tbt 
mnia  of  ih<ir  diiUreiii  iif  tbeTir  education,  finMWcnU  and  priiid* 
ples^  wliich  win  goord  tgainft  fedudioa^  and  dcbaudiery* 

«  Id  tehcf^tr  ct/Ce,  the  plaintiff  in  an  adion  «f  tre^nis  on  the 
catfe  ^edared^  tint  his  danj^hter  and  (crvant  nndrr  the  age  of 
twenty-one  jears,  depended  onfaiinfor  fupport,  was  prrgnant  wkM 
a  baftard  chHd,  and  had  commenced  a  profecution  againft  tlie  brea- 
ther of  the  defendant^  for  maintenance.  That  the  defim^t  to 
defeat  her  adion^  procnrcd!  for  twenty  poand^  a  ftranger  to  »ar^ 
her^  with  the  deceitM  and  fraudulent  deiign  to  procure  «  W« 
charge  for  his  brother,  which  he  eflfisftcd.  That  the  fthmger 
^fao  married  her,  carried  and  kept  her  oat  of  his  fervice  for  a 
month,  and  kft  her  deftitute  and  forlorn.  That  the  General 
.Afle^ibly  graptcd  her  a  divorce,  and  declared  the  marriage  mUl 
and  Toid' from  the  be^nning.  To  tills  declaration  tliere  was 
demurrer,  but  adjudged  fufiicienr,  on  the  ground  of  the  lofi  of  the 
Service,  as  the  marriage  being  declared  void  from  the  beginning, 
coo}d  ^ve  no  right  to  take  (he  daughter  out  of  the  iervice  of 
the  pkiintiff. 

^.  T  fa^f e  are  two  lojarles  wfiich  a  mafler  may  fMaih  in  rtljpitt 
of  bis  ^fcrvanc.  Orte  is  tile  enticing  away,  or  retaining  one  a 
i^fvMt,  'v^hethcr  hifed,  or  nnder  any  other  obligation  to  fervo, 
bcfote  his  tiraeof  ferrtcc  is  expired  ;  and  the  other  is-beiMtin^ 
or  confining  hmi  in  (hch  a'  manner  as  difables  him  to  perform  iife 
^ork. 

*  In  rtgard  to  the  firft  injury,  the  mafter  may  tai^e  bisaftiot 
iUgStiiA  the  fervant  for  W  breach  of  coAtrn^  ;  or  he  mdy  hane  tm 
i^ion  of  trefpafb  on  the  cafe  againft  the  perfon  who  induces  and 
peifoadea  the  (Crvant  to  violate  his  contraa,  by  enticbg  hknavmyy 
or  MAintag  hmi  from  the  fervice  of  his  m^fter,  becanie  he  Has  le* 
galfy  entitled  hkiielf  to  the  benefits  of  the  labour  of  the  fervant 
tor  the  time  Innlted,  and  whoever  defeats  him  of  that  benefit,  is^ 
Wrong  doer>  ibid  tnoft  make  good  the  damages :  but  ff  the  mem 
toflfter  was  not  acquainted  witti  the  former  contra^,  and  delivert' 
up  the  fervant  on  deinind,-fae  isUable  to  no  ^ion. 
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In  thecafb  of  beating  «fid  confMHg-^ktwsitiCib  as  to  prtv«nt 
himlroKiiiiMKngiih  oontradb,  and  pciformiogthe  fervioebe  owes, 
the  fervant  may  have  Usadioii  of  treTpaftfor  the  aifibkand  bat- 
tery, andfaHeimprKbomem  ;  and  ttifc  mailer  •may  have  his  «£ljtMI' 
of  trefpaft  on  the  cafe  for  the  fpeckl  damage  he  has  fyfkiessd'hif^ 
tfacioft  of  fervice  ;  biitit  »  neoeflary  to  alhsdge,  and  pr<Mro4i  fpe« 
cull  damage  by  lofs  of  fervice^  otlierwife  no  adion  lies.     Sb  if  a 
mhn  digs  a  p2t  m  the  higliway^  into  wtnch  my  fcrvant  MU  and « 
btvafks  hit  Iknba,  or  fo  ^wonnds  him  as  to  difuble  him  frtim  per- 
forming his  fervice,  aOion  wilHie  ibr  the  lafs  of  fervice.     So  i^* 
a  man  threatens  my  forvaot,  and  in  fear  of  battery  he  is  prevented  * 
fiom  performing  fervice,  a<Etion  lies. 
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OF  ACTIONS    FOR   INJURIES  THAT  AFFECT   THI#3S 

REAL, 

JL'HEinjuries  that  affcft  things  real  art,  r.Diftcffin,  i-Hfefiifil 
to  make  Partition,     3,  TVclpafs,     4.  Waftc,    5.  Nnifeiicc. 

J.  Diircifin,  difpofcffion,  or  ouder  may  be  defcribed  to  be  wheir 
a  p  erf  on  keeps  and  holds  the  poflei&pn  of  lands  to  (he  exclufioii  of ' 
the  rightful  owner,  for  let  the  mode  o{  acquiring  the  poileflion: 
by  the  trcfpaffer,  be  whatever  it  will,  he  is  lu  contempktion.^f ' 
law  a  dUIeilxM*,  while  he  keeps  out  of  poficfllon  him,  who  has  tht 
l;|wfal  right.  If  a  man  eaters  upon  lands  by  turning  tlie  oWnor 
out  of  peflHGon,  or  of  having  the  right  of  improvement  for  a  t^mi 
he  holds  over  his  term  ;  or  if  on  the  death  of  thf  prop rierar  he  en- 
ters before  the  heir,  in  every  fuch  inlkuce,  and  in  every  other  fap* 
poiable  mode  of  gaitdng  tlie  poficiiion,  and  holding  it  wrongfully, 
he  is  deemed  to  be  guilty  of  diUcIHo. 

Whenever  a  perfon  is  the  leg^l  proprietor  of  lands,  he  haa  a 
right  to  make  his  entry  upon  them  in  a  peaceable  niai^nen 

In  all  cafes,  where  tlie  proprietor  of  l.tnds  and  teifcments  Is  dif- 
fered, or'wron^iflly  holden^  and  kept  out  of  pofiMfson,  an  adlton 
€f  AffcJ(in4ies  for  the  recovery  Qf  %bo  (unds  in  quefVion,  and  the 
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damages  for  the  unjuft  detenttoo.  This  is  the  only  real  adioa 
known  to  oar  Izvi/s,  and  as  it  is  generally  extending  to  eiwry  p<^9»le 
cafe  in  which  the  pofleffion  of  land  can  be  demanded,  it  is  tiie  only 
one  that  is  necellary.  It  is  peculiar  to  this  (late,  and  was  not  in- 
trodaced  by  (latute,  bat  by  the  pradice  of  the  cffprts  of  law.  It 
is  a  capital  improvement  upon  the  common  law  relpeAing  real 
a&ipns,  and  is  a  firiking  evidence  of  the  propenilty  of  our  proge- 
nitors, to  impr</ve  upon  and  flmplify  the  laws  of  their  native  coun- 
try. This  a<fllon  comprehends  all  the  ad  ions  in  England,  by  writ 
of  right,  writ  of  entry,  and  ejcdmcnt,  with  all  the  multifarious 
divifions,  into  which  they  were  branched  ;  of  this  vaft  variety  ot 
anions  wlilch  were  perplexed  and  embarrailed  with  a  thotifand 
nice  dlftin^lions  and  fiftions,  the  fole  ohjcft  is  to  enable  the  owner 
of  lands  to  recover  the  pofleiHon  from  the  difleifor,  and  his  dam« 
ages  for  the  detention.  As  the  obje«^  is  fiiiglc,  tho  attended  by 
a  variety  of  circumilances,  our  action  of  dilleifin  is  wifely  cal- 
culated to  attain  this  obje^  under  all  circumftances.  Upon  no 
other  fubjcft,  has  human  ingenuity  ever  been  exerted  in  every 
poi&ble  fliape  of  refinement  and  diiUoction,  fo  much  as  on  the  law 
in  refpcdbg  real  ai5lions.  Nor  was  there  ever  an  artificial  fyRem 
of  law  more  abftrace  and  intricate.  But  by  a  fmgle  (Iroke,  the 
l)afis  of  this  artificial  fabric  is  dillblved,  and  on  the  ruins  of  it,  we 
Jiave  ercded  a  ftrudore,  wonderful  for  its  fimplicity  and  beauty. 
The  fingle  aflion  of  difleifin,  regulated  by  the  plaineft  principles, 
is  nmch  better  calculated  to  anfwer  the  purpofe  of  real  adions 
than  all  the  a&ions  which  have  been  dcvifed  in  England,  It 
avoids  all  the  circuity  and  fidion  of  the  aftion  of  cjcclment,  which 
has  in  ti  great  meafure  fupcrceded  the  anticnt  real  aftions  in  En- 
gland, and  by  which  the  title  of  lands  is  now  generally  tried,  and 
detenmned.  It  is  calculated  to  bring  the  fingle  queftion  of  proper- 
ty fairly  And  diredlly  upon  trial,  unembarrafled  by  technical  forms. 

Every  perfon  who  is  the  proprietor  of  lands  or  tenements,  or  is 
entitledto  their  ufe  and  improvement,  may  bring  this  a(^ion  to  re- 
cover their  pdfcflion.  The  plaintiff  murt  ftatc  in  his  declaration 
^/!S  title,  whether  it  be  an  cftate  in  fee  (imple  or  any  Icflcr  tftate. 
The  land  mufl  be  fo  defcribed  by  lines  and  bounds  as  to  afccrtain 
asd  difti/ngulfiiUfrom  any  other  land  with  precifipn;  bat  whether 

it 
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$t  be  arable^  mowing,  or  woodland,  need  not  be  mentioned.  The, 
pbindiF  declares  that  he  was  fiaied  and  poflefled  of  the  demanded 
premifes  on  a  day  certain^  and  that  afterwards,  on  fome  day,  the 
defendant,  entered  thereon,  difleHed  the  plaintiff  thereof,  and  paH 
him  out  therefrom,  and  that  he  has  ever  iince  continned  to  deforce 
the  pklntiff  thereof,  an^  hold  him  out  therefrom,  taking  the 
wliole  profits  to  himftif,  «  and  then  the  plaintiff  demands  tha 
feifin  of  the  land,  which  is  eilential,  and  his  damages  :  for  in  this 
action,  tlie  plaintiff  is  not  only  entitled  to  recover  the  feifin  of  tht 
land,  but  his  damages  for  die  detention. 

Tho  he  alledges  a-ieifin  and  poflcflion  of  th^  lands  demanded  1 
yet  there  is  no  nedefHty  of  proving  that  he  ever  had  aftual  pof* 
fefOon.  He  muft  prove  the  defendant  to  be  in  poflcffion  ;  and 
then  the  whole  queftion  will  turn  npon  the  point  of  right :  and  if> 
he  can  prove  a  good  title,  tho  he  never  had  poflcffion,  he  fup- 
ports  his  a6:ion. 

This  aftion  may  be  brought  againft  any  perfon  wlio  is  in  the 
adual  podcilion  and  improvement  of  the  lands.  Ifa  tenant  be  lA 
poiTeflion  under  fome  perfon,  who  claims  to  be  the  proprietor,  he 
may  defend  by  force  of  his  tide,  or  may  admit  the  tenant  to  defend 
in  his  name.  When  the  adion  is  thus  commenced,  ur.on  the' 
general  iffije  of  not  guilty,  the  parties  have  a  fair  opportunity  of 
deciding  the  titl<;  to  the  lands.  The  plaintiff  mnft  recover  by  tltc 
ftrength  of  his  own  title,  and  not  by  the  weaknefs  of  the  defend- 
ant's. It  therefore  behoves  him  to  fliew,  not  only  that  he  has  a. 
better  title  dian  the  defendant,  but  that  he  haj  a  conipleat  legal 
title,  and  on  failure  he  cannot  recover,  let  the  title  of  the  defend- 
ant be  ever  fo  defeftive.  The  nature  of  titles  to  real  property 
has  been  fully  dj{ca0ed  in  the  preceding  book  of  our  enquires, 
and  the  principles  there  unfolded  muft  be  applied  in  the  trial  ir 
thisa^lon.  It  is  therefore  unneceflary  to  enlarge  upon  that  fub- 
jeft  in  this  place. 

The  addon  of  difleSfin  is  confidered  of  as  high  a  nature,  as  the 

writ  of  right  by  the  common  law,  for  it  is  a  bar  to  another  adioa 

for  the  fame  land.     Therefore  when  there  has  been  one  trial 

npon  the  fame  title,  between  the  fame  parties,  or  their  tenant*^. 

holding. 
#  P^cr  Fi.  Warner,  Sop.  C.  1793^ 
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holding  and  defendiog  under  them^  it  it  a  bar  te  anotber  a^on-: 
l»it  if  aaa&ioa.bc  broogi^t  a^t«(ta  ftrangcr  or  tnfyaSci,  and« 
pecovery  of  pbfleinon,  tbis  Mrili  be  no  bar  to  an  a&ioti  bron;^  b^ 
the  rig^fal  owner ;  for  he  was  neither  party  oryrivy,  to  theiir^ 
a£^ioti^  and  hb  title  was  not  decided  byit« 

The  a^ion  of  dldeinn  is  confidercd  in  the  nature  of  an  aclion.of 
cjeftment  at  conimcn  law  ;  bccaufe  damages  may  be  recovered, 
as  a  compenfation  for  the  injury  of  the  diiTeifin.  In  all  indances^ 
tlie  conrt  and  jury  take  the  damages  into  confidcration,  and  affcfs 
fuch  fum  as  is  jud  and  reafonable,  and  award  the  fame  to  be  paid 
to  the  {dnntiif^  which  fettles  and  difchargcs  tlie  dctnand  for  dama- 
ge. In  En^and,  itis  tlie  pradice  in  ejedtoent  to  find  but  one 
ihjlling  damages,  and  leave  the  party  to  roco\^cr  the  mefke  proBrs, 
or  the  value  of  the  ufe  of  the  land  by  an  a£Hon  of  trefpaft^  JBur 
««  the  damages  can  as  well  be  recovered  in  an  adion  of'di&iliay 
AS  an  adion  of  trefpafs^  reafonable  damages  ought  always  to*  be 
allowed  to  fave  the  expcnce  of  another  aclion.  Thispradjce  .of 
affcffing  dartiages  in  an  adion  of  diffeifm,  is  an  improy  ement  upon 
the  common  law  of  Etigland. 

.  This  la  the  only  adion  in  which  the  ultimate  fee  ofilhe  land  ess. 
be  dire^ly  tried;  but  there  is  a  proccfs  by  force  of  the  (latutey 
l^pe&ing  forcible  entry  and  detainer^  by  which  the  rig^it  of  pof-*; 
fcffion  may  be  decided. 

Upon  complaint  made  to  one  6r  more  aflidatit^,  or  jullices  of  the 
peace,  of  a  forcible  entry  into  houfes,  lands,  or  tenements  in  tlic. 
comity  where  thc^«  live,  or  of  any  wrongful  detainer  by  force  and 
firong  liand,  and  wilh  violent  trords  and  adtions,  wliich  tend  to 
ffigliten  ;  then  they  in  convenient  time,  at  the  cofl  of  the  party, 
jj'ieved,  Ihall  go  to  the  place  with  the  fherifr  of  the  county,  or  his 
deputy,  and  fuch  power  of  the  town  and  county,  as  they  think 
neceflary,  and  may  arreft  fuch  offenders,  and  all  the  people  of  the 
county,  when  called  upon,  fhall  aid  and  ailiA  therein,  upon  pain 
of  hnprifonme&t)  atid  payitig  a  ^tae  of  twenty  <fhilliiig.vto  the  couu* 
If  treafsrcr. 

And  two  afliflants,  or  one  aHiflant  and  on^  juftice,  &/  twojuft- 
kes^  one  being  a  judice  of  die  county  court^  may  make  out  a  war- 
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yaat  difseAed  Uftbe  ft£vHF«f  die  coHOty,  or hts' deputy,  cammand- 
ing-them  Co  caufe  eighteen  Cufticient  and  Imfi^iereiit  freeholders-^f 
ttt  WMPti,  to  eome  before  them,  having  freclioki  eftates  ratdl 
ytn  the  M  at  tfey  {hUltngs  ;  fourteen  of  which  at  leafl  fl^ll  be 
ijt]|MnicH«d,  and  fwom  to  make  true  enquiry  and  return  a  ver^ 
^diA  acconUog  to  evidence.  By  '^luela  jory,  fucb  atrthority  may 
^make  eiiqinry  reipe^iag  a  forcible  entry  or  detainer^  and  if  fodb 
jar^  Ikii  the  fatfie^  foch  antlvonty  may  eanfe  the  party  fe  put,  or 
heM  out  of  die  lands  and  tenements,  to  be  reieifed  and  to  be  agajn 
^t  into  the  poiieffion  of  tite  fame,  and  to  tax  cods  in  his  favour  a** 
gamikihe  perfon  convict  of  the  forcible  entry,  or  deuiner  :  hot  th 
oale  the  verdid  be  foond  againQ  the  complainant,  coft  may  be  taxett, 
-and  execurion  iffued.  The  perfon  conviftcd  may  be  fined  a  fom, 
net  exeeeding  twenty  fhiliicgs  to  the  comity  treafurer  :  and  may 
he  by  fhe  aotliority  bound  to  his  good  bchavionr,  and  committed 
l»  priibki,  till  he  pays  the  fine  and  finds  fureties  (br  his  good  be- 
haviom*  till  the  next  county  court ;  then  to  appear,  and  in  cafe'  of 
k  hi^  handed  breach  of  the  peace,  may  be  bound  to  tlicnext  cooncy 
court,  who  may  increafe  the  Rne  according  to  the  aggravation  of 
the  offence. 

If  the  fheriff  negle^s  his  duty,  lie  may  be  fined  five  pounds  for 
every  default.  If  he  be  a  party,  or  related  to  either  party,  in  the 
degree  of  father  and  fon,  or  brother  by  nature,  or  marriage, 
or  uncle  and  nephew,  or  if  he  be  landlord,  or.  tenant  to  either  of 
the  parties,  then  a  confiable  of  the  town  not  fo  related  fliall  aft 
in  his  (lead  ;  and  every  juror  legally  fummoned,  and  not  appearing 
ibaU  be  fined  ten  fiiiUings. 

Tlie  party  .grieved  ftall  recover  treble  damages  and  cofts  of  fuit 
by  an  aftion  of  trefpafs  agaiaft  the  defendant  if  it  be  foond  by  ver- 
diifl,  or  in  any  other  form  according  to  law,  that  lie  was  .guilty  of 
forcible  entry  or  detainer.  The  ftatute  provides  that  it  (hall  not 
extend  to  perfons  who  have  had  peaceable  polieiEon  for  three  yearff 
and  their  eSates  are  not  ended. 

hraHcalesof  a  fotxHlWie  entry,  it  is  apparent  that  the  only  en* 
ijuiry  muft  be  rc(]pc£^hig  the  force,  and  not  with  regard  to  the 
Vjifit  of  property^  or  poffeffion  :  for  in  fsidi  -cafeinD  perlbn  few  4 

ri^ 


71  OF  ACTIONS  FOK  INJCIRIES 

right  to  obtain  poficillon  of  his  own  lands,  or  tenfments  bj^  (of€§0 

bccaufe  it  ditiurbs  the  public  peace^  and  he  ought  rather  to  bav0 

recourfe  to  iiis  remedy  by  law.     In  refped  to  the  true  unport  of 

forcibJe  detainer,  there  fettns  to  be  more  doubt  and  uncertainty. 

A  forcible,  or  wrongfiil  detainer  may  be  after  a  forcible  entry  « 

or  after  an  unlawful^  but  peaceable  entry,  or  after  a. peaceable  and 

lawfiil  entry.    If  a  perfon  ihould  be  abient  from  his  houTe  a  Ihort 

time,  and  another  enter  quietly,  if  on  return  of  the  owner,  he 

holds  poflefiion  by  force  and  ftrong  hand,  it  is  a  forcible  detainer. 

If  I  leave  for  a  fhort  time  houfes,  or  lands,  the  leflee  goes  into  poC^ 

fcSton  quietly  and  lawfully,  but  if  he  holds  over  his  term  by  force 

and  violence,  he  is  guilty  of  a  wrongful  and  forcible  detainer.     BuC 

here  in  the  cafe  of  a  detainer,  it  is  necefiary  that  there  be  an  enqul* 

ly  refpeding  the  right  of  pofleflion,  for  a  (Iranger   may  come 

and  attempt  to  take  pofleffion  of  my  houfe,  and  I  may  relift  hint 

witli  force.     If  there  can  be  no  enquiry  refpedl  ing  the  Hgbt^  be 

may  turn  me  out  of  my  houfe  on  account  of  the  force  I  ufed  to  de« 

fend  it.     But  then  upon  this  procefi  no  enquiry  can  be  made,  and 

jio.decifion  be  had  refpedmg  the  title,  and  the  right  of  poilei&oB 
mull  be  the  only  enquiry. 

2«  Wherever  there  is  a  refnfal  to  make  partition  of  lands,  or 
tenements  holden  in  coparcenary,  joint  tenancy,  or  in  common  ; 
the  ftatute  provides  that  it  may  be  compelled  by  writ  of  partition, 
excepting  in  the  cafe  of  town's  commons,  ^s  the  ftatute  has  not 
|>re(cnbed  the  mode  of  proceeding,  we  muft  have  recouHe  to  the 
comnNHi  law. 

In  all  cafes  where  coparceners,  joint  tenants,  or  tenants  in  com* 
mon  refufe,  or  cannot*  agree  to  make  partition,  then  one,  or  ttioro 
may  bring  an  adion  againft  the  others  to  compell  the  making  of 
partition.  The  writ,  or  declaration  ought  to  defcribc  the  eftate, 
or  lands  in  qneftion,  in  the  fame  manner  as  in  the  a<^ion  of  diileifin, 
and  then  the  nature  of  the  eftatc,  and  the  proportions  in  which  it- 
is  holden  by  the  feveral  owners,  a  To  ftatc  the  quantity  only 
without  the  proportion  is  ill,  it  muft  be  averred  that  the  defend* 
ants  have  rcfufed  to  make  partition  tho  requefted,  and  muft  demand 
that  partition  be  made.  If  there  be  ^  difpute  rcfpcding  the  title^ 
then  the  defendant  may  plead,  that  he  does  not  hold  in  manner  and 

proportion 

«  Champion  vs.  8|)«iic€r,  Sop*  C  i79^* 
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ptoportioaas  the  pliindff  allcdgcs,  and  on  tliis  iflue  the  title  may 
be  decided.  If  it  be  found  that  the  lands  are  holdett  in  manner,  and 
proportion  aa  the  plaintiiF  alledges,  or  if  the  defendant  acknow- 
leges  it,  or  b  defaulted,  then  the  firft  judgment  is,  that  pattiiiou 
fliall  be  made.  If  the  defendant  difputes  the  right  of  the  Jplairitiff,  or 
contefts  the  proportion,  he  muftdo  it  in  the  lirft  ftage  of  the  caufe  : 
for  when  judgment  is  rendered  that  partition  be  made,  it  cannot 
be  difpnted.  The  court  then  iflue  a  writ  to  the  fheriff  of  the  coun- 
ty, dlrefting  him  to  take  twelve  men,  or  freeholders  of  his 
county,  and  go  to  the  lands,  and  make  fair  and  equal  partition  be- 
tween the  parties  in  their  prefence,  if  they  appear  on  fummonst 
and  allot  to  each  party  their  full  and  juft  ftiare,  and  make  retura 
of  the  writ  ahd  partition,  with  the  name  of  the  juror$  ;  on 
which  motion  being  made  to  the  court,  the  fecond  judgment  is,  that 
the  partition  fliall  be  fotever  holden  to  be  firm  and  eftablilhcd. 

But  in  this  (late,  it  has  not  been  commonly  pradiifed  to  dired  the 
flierift'  to  make  partition  by  a  jury  of  twelve  men,  but  tlie  court 
ha\e  appointed  a  committee  of  three  men,  for  the  fame  purpoie^ 
who  with  the  fheriff  make  partition,  in  lieu  of  a  jury. 

m  Where  feveral  tenants  in  common,  join  in  an  a&ion  of  difleifin 
againft  a  difleifor,  the  nonfuit  of  one,  will  not  affed  the  refl,  bat 
may  be  confidered  as  a  feverance.  A  releafe  from  one  to  the  de- 
fendant, will  not  bar  the  refl  ;  but  they  may  proceed  for  their 
fhares  againft  the  defendant,  tho  a  tenant  in  cotnmon,  who  (hall 
not  purge  the  difleifin,  by  a  purchafe  of  part  of  the  plaintifFs^ 
and  they  fhall  recover  according  to  their  title,  and  obtain  poflef- 
fion  with  the  defendant. 

^.  l^efpafs  is  the  next  injury,  that  may  be  done  to  real  pro- 
perty, that  is  to  be  confidered. 

TrefJ^afs  in  its  largcft  fcnfe,  means  any  tranfgreflion,  or  offence 

againfl  tlie  law  J  of  nature,  of  fociety,  or  of  the  country  in  which 

we  live,  whether  it  relates  toa  man*s  perfon,  or  property  ;  but  in 

a  legal  fenfe,  trefpafs  with  force,  is  applied  to  defignate  only  the 

adt}ons  that  may  be  brought  for  injuries  done  to  things  real  and 

perfonal.    At  prefent  I  am  to  confider  trefpafs  only,  as  :t  couHiiutea 

ah  injury  to  things  real. 

L  Every 

a  Latbrop  &C.  j%*  Mix*    Sup.  C.  1791. 
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tf  tvtrj  pt^opnetot  of  red  ^Aate,  is  cVmfiderrd  to  hsve  die  fide 
tndexc>diive  right,  to  the  ofe  kni  improTeirtent  of  iu  lAtfae  eyh 
of  the  kw,  the  l^nd  of  ev^fy  man  is  ircIq^  msAiht  Apart  from  fai» 
i^ghbcfcir'ft^  ^nd  this  trihj  ^s  irtD  be  46nt  by  the  rtJEm  id^)  Knb 
that  rtifis  between  thetxr,  and  boondb  their  ktl^^  is  by  it  ireai 
material  fence.  Every  nawsarantabie  tnctf  nfwrn  the  kads  and 
tenements  of  another,  tk^jtbout  hh  t&affint,  is  deemed  a  breaking  <Mf 
his  cloR,  and  is  is  iajary.  if  no  other  damage  ddH  be  fliewn,  thfc 
law  will  Bipf6^  that  there  is  a  treading  down  nhi  deftroyiikg  the 
hetbage.  From  a  ftri?^  cohftrii^Sion  of  this  rale,  a  f)erfon  who 
merely  goes  on  to  the  lahd  of  anofher,  is  a  tre^aflcr  ;  but  tins  ndc 
ought  to  be  confidered  under  certain  rcftriftions,  for  where  a  fer- 
fen  merely  walks  acrois  the  land  of  his  neighbour  without  any  in«> 
tention  to  commit  a  trefpafe^  and  without  'doing  the  leaft  daihage^ 
as  may  frequently  happen  in  tlie  fntercouHe  between  nei^bour^, 
this  ought  not  to  be  judged  a  treQ>ars,  and  this  feems  to  be  the 
pradtice,  for  no  aft  Jons  art  cVer  brought  ufiiler'thefe'circumftan- 
t^s  ;  ii\St  \vhere  *a  p^rfdn  tiif era  opbn  the  Knd  of  another,  againlt 
his  will,  havlfig  been  prohibited,  with  a  foftibus  inleht,  or'when 
damage  is  a^d&lly  dotifc  tho  not  iniertded,  then  a^ibn  of  trefpsds 
•nght  to  fie.  In  all  thefe  cSfes  ht^&vcty9M^g€i  are  to'be  pro- 
portioned to  the  nature  of  the  ihjiir}^.  Ttefp^s  w  i  tiftih's  land 
may  be  cbmmicted  by  a  greM  variety  6f  a^,  ais  tre^dhig  i6tvk 
and  deftroying  theherbsfge,  digging  up  the  fdil,  entting  do^n  and 
carrying  away  timber  ;  and  all  adts  by  which  dam^^  is  dix^Aly 
,  done,  are  deemed  trefpafies  with  force. 

^  Trefpafi  lies  by  the  owner  6f  the  foil,  againd  a  perfon  for 
breaking  his  clofc,  and  hunting  there,  and  killing  his  conies,  or 
other  animals  of  a  wild  nattire  :  for  the  d#rterof  the  (bll  has  the 
property  of  fuch  animals  of  a  wild  nature,  as  are  fotlhd  dn  his  land, 
and  killed.  '  As  if  a  hare  is  ftarted  and  killed  dn  my  land,  it  is 
my  projjcrty  ;•  but  it  is  otherwifc,  if  hunted  into  the  ground  of  a 
third  perfon,  for  then  it  is  the  iiunters. 

c  But  there  arc  fuiidry  inftanccs  in  which  the  entry  npon  the 
land,  or  houfc  of  anotlier,  is  juftifiablc  and  fhall  not  be  deemed  a 
trefpafs  ;  as  if  a  man  goes  thci-c  to  dematid,  or  pay  money, 
tiicrc  payable,  or  to  execute  in  a  legal  maitner  the  prooeis  of  di«  . 

law. 
«  4  BUsk.  Com.  ao9.       k  5alk.  5/f.        i  a  Blaek.  €o«it«  st:3* 
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Iftw.  i^  y«rfan  jnay  ditor  ntto  tn  iui  or  pubtu:  h^\^j  without 
tbc  Ifftvi»  of  the  mrnor  icft  fpomH^  «fli<id,  t^cft^fe  \ybe|i  f  perfoa 
Icccfiii  aiB  tnoy  or  poblk  l^f^fCe,  hf  fbmV  &^^  ^  E^^^^  licpnco 
loany  perfon  to  cntiirki?4oaw.  So  a  perfoia  B?ay  j^(i5fy  entering 
Qnifac  bjod  of  adotlier,  if  be  his  ^#jy  JgyfuJ  ocqtfiop^  as  tfe^  rever- 
fioner^to  fee  if  any  waftc  be  committed  on  the  ^Jlatf,  op  s^ccpunt 
of  Xhe  app^ipat  pcccBxty  of  ithc  tlung.  In  like  maruer  the  ^ora- 
T^ifn  la^F  .v^irapis  %\\p  tvw^ijg  <\f  ravenous  bcafts  of  prey>  a^ 
fQX«§  Si^d  wplve?^  10  app|i)er's  litnd,  (bccaufe  the  dpftroying  fuc|i 
c^atiu-es  is  a  p.ublic  advantage.  «  But  in  thefe  cafes^  if a*iiian  niif- 
demeans  himfclf,  or  inakps  a^  HI  ufe  of  the  authority  with  which 
Jthc  lawcntrufts,  he  iliall  be  accounted  a  trefpa'fler  from  the  be- 
ginning ;  as  if  one  goes  into  a  tav-em  and  will  not  go  out  in  a  rca- 
fonaole  tiinc,  but  tarries  tliere  sdl  night,  contrary  to  the  inclination* 
if  the  owner  ;  this  wrotifffnl  aifk^ih^H  alfea  artd  have  rt lation  bade 
even  to  his  firft  entry,  and  make  the  iVbote  a  trefpafs  ;  for  xkui 
lawprefvmies  tliat  he  entered  the  houfc  with  riiat  intent.  But  % 
bare  misfeafance,  as  not  paying  for  the  wine  be  call*  for,  will  aoC 
snake  him  a  trcfpafler,  Ybr  this  i«  ondy  a  breadi  4»f  contra^^  for 
which  the  taverner  has  his  a^ion  agaiiid  him.  So  if  tiie  revcr* 
iioner,  who  enters  on  pretence  of  feeing  wa^,  breaks  i:^  boufes 
fta^s  aH  ttigl^t.  Of  ^Du^iii^n  cro^g  ;. in  thefe  ai^jn£ifilar^af9s,^the 
lnw  Jntlgcs  that  he  entered  for  tbw  unjfwfwl  purppl^,  fn^  tber-e- 
fone  9M  tbc  ^fts  which  deyipfiftr^l^  %4i  to  be  Wi  purp^fe  i^  ^ 
tn^Qp^,  be  (hall  be  a  trefp^fierfrqui  tb^  ^^i»nliig.  JSo  in  tlie  cafp 
lof  huBtbig  afo«,  ogr  any  wiW  bejvft  i»f fWrey, .»  fnaufannpf  iuftifjr 
bKCfJdQg.tbe.foU  and  Egging,  bim  put  fitf  M^  ear^b,  fof  ibo  tbf 
la.w  wsirants  lihe  bnntittg  o(  fucb  qo^ous  a|i}inal^  jf^r  tj^e.  .p^^bllc, 
ycttc  is  bdd  that/udb  thongs  iTi]4(l,bc  doi^  io  the  ufgpl  ni^ner  ; 
therefore  as  .the/e  is  an  prdinftry  npode  of  killing  them  by  hunting, 
the  4\g§ing  of  them  is  vmlayvful. 

h  Imay  jiiftify  jCTOberingypoaXiie-Uiii  pf  a.nptl^e^r  to  fave  bisbcaft, 

the  life  ^f  which  is  in  danger,  to  prevent  ills  .bei^ft  from  being  ft^- 

Ipn,  ,^  .his  jc^rafrom  IjcPg  ^oi^iyn^<J>  .or  .fpoil.^'d  by  beal^  j   to 

jt^^e  ^.\y^y  my  tj;ee  th^.bfs  Wo\\'n  Aof^n  and  fallen  on  his  land, 

tp.tajte  the  frpit  of  qpy  trfe  that  Ijasffillen  on  his  land,  to  retake 

jny  )>ejLft  v)^hich  lifis  been  ftolen,  pr  which  has  beqn  driven  there  by 

th^  owuyer^   er  a  ftranger  by  his  confcat.     I  may  chaft*  tlie  beail  o^ 

,  anothef 

^  3  Black.  Com.  ai3«        if  $  i«CQn  Abr.^7Sj  179.       TUU  Tie^i»^V*   .^ 
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anothf  f  doing  damage  on  to  his  own  land :  but  if  a  ftranger  do  It 
he  is  a  trefpailer^  becaofe  he  pi% vents  roe  from  inpoandiDg  it.  If 
I  chafe  the  beaft  of  another  doing  damage,  witba  little  dog  oot  of 
my  clofe^  and  the  dog  purfue  it  into  biS|  tho  I  endeavour  to  call 
it  of?,  no  adion  Iies^  for  the  firil  a^  was  lawful,  and  the  laft  I 
could  not  prevent. 

«  I  may  go  upon  the  land  of  another  to  cut  trees  which  1  have 
purchafed  of  him,  or  com  there  growing  to  which  I  have  a  right, 
A  man  may  dig  upon  the  land  of  another,  to  raife  a  bulwark  a- 
gatnfl  the  public  enemy,  or  upon  land  contiguous  to  navigable  ri« 
vprs,  with  men  and  horfes  to  tow  a  boat,  or  bargp, 
.  It  is  generally  true  that*  a  man  may  not  enter  the  houfe  of 
another  without  licence,  tho  the  door  be  open,  becaufc  it  is  bis 
caftie.  But  a  perfon  may  enter  ^  houfe  the  door  being  open,  tq 
(earch.  for  and  take  a  way  goods  which  the  owner  has  unlaw^lly 
gotten,  or  which  were  ftolen>  or  to  tender  nioncy,  or  to  part  per-- 
Ions  that  are  fighting.  Indeed  the  general  rule  is  that  1  may  en-t 
ter  on  the  lands  or  tenements  of  anot}ier,  to  do  pjiy  act  which  I 
lutve  ^  lawful  rig^t  to  perform  ;  or  which  the  law  enjoins  on  mo 
as  a  dux;y,  if  fuch  entrance  be  ne^eflary  tp  enable  me  to  do  the  adt« 

^  Where  the  law  allows  an  #ntry  on  die  lands  of  another  for 
a  particular  purpofe,  trefpafs  will  not  lie.  As  in-  the  cafe  oi  high* 
ways,  which  if  they  become  impaflible  by  the  overflowing  of  ^ 
liver,  or  other  caufe,  pafiengers  may  juftify  going  on  the  adjoin* 
Ing  fields.  But  the  cafe  is  ditferent  of  a  private  way  over  thft 
land  of  another,  for  there,  if  tho  way  becomes  impaffibie,  the  per- 
fon who  is  entitled  to  the  way  caqnot  juftify  going  on  the  landa 
adjoining,  feM*  the  grant  of  a  way  is  only  in  a  particular  place. 

In  refpcd  of  the  perfon  who  has  the  right  of  bringing  an  adiou 
%f  trefpafs,  for  an  injury  done  to  lands  ;  it  feems  agreed,  that  it 
is  not  ncccflary  that  tlie  plaintiff  fliould  have  ^n  abfolute  property^ 
or  any  intereft  in  the  foil. 

«  But  the  perfon  who  has  tht  law(\i1  poflefllonin  fa£^  of  lands, 

and   is  entitled  to  the  veSure  and  herbage^  may  maintain  the 

adion  of  trefpafe,  for  brealcing  the  clofe  and  treading  down  and 

deftroying  the  herbage.     But  this  pofleflion  in  fad  mwft   be  si 

"    ^       lawful 
a  $  Bacon  AHr.  l8r,  igr  Title  trcfp.       h  1  Efpin  Dig.  J;,    c  3  BUc^l.  ^iQt 
^  £if>lo«  Dig.  S2.        C;o.  Ifit.  46.        S  Bacoa  Abr.  i66<..    . 
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*  lawfiil.oiie»  for  a  perfon  that  is  confidered  in  the  light  ofan  iBOtru* 
ikr,  trcfpailer  or  difleUbr,  cannot  Daamuin  this  aAkm.  Therefore 
)f  I  purchafe  lands^  and  go  into  pofleffion  and  do  not  record  my 
dee4; :  or  if  I  purchafe  and  go  into  pc^effioo  without  taking  any 
deed  ;  or  if  I  am  tenant  at  will^  or  by  fufierance^  I  canm«tintain  thif 
action  againft  a  ftranger^  becaufe  I  have  tiie  lawful  poiTeflion.  So  if 
I  agree  whh  the  owner  of  land,  to  plow  and  fow  it  and  give  him 
half  the  profits;  I  may  maintain,  this  adion  againft  any  perfon 
for  treading  down  and  deftroying  the  corn.  So  where  a  meadow 
13  divided  annually  among  a  number  of  pariihoners  by  lot ;  theii 
«>fter  each  perfon's  feveral  portion  is  allotted,  they  are  capable 
of  maintaining  an  a<5lion  for  the  breach  of  their  feveral  clofes : 
for  they  have  leparate  intereftji 

But  to  maintain  trepafs,  the  plaictliFmufi  have  been  in  poflcfEoa 
.  at  the  time  wlien  the  injury  was  done,  fpr  the  proprietor  who  has 
the  general  property^  caniM>t  maintain  an  adion  for  the  injury  done 
while  he  was  out  of -pofleffion.  Before  an  entry  and  adual  poflefiL* 
on,  one  cannot  maintain  trefpa&,  the  lie  has  the  freehold  in  law. 
j\  difleifee,  may  maintain  trefpafs  for  an  adual  diileiiin,-  againft  the 
diifeifor,  becauie  he  lias  been  in  ponelfion,  but  cannot  mainfain  tref» 
pafs  for  any  injury  after  the  difleifip.  Such  is  the  common  law  of 
England^  but  I  apprehend  oar  courts  have  adopted  dilFercnt  prin- 
ciples, and  that  whether  the  proprietor  was  ever  in  pofleffion,  or 
not,  he  may  maintain  action  of  trefpafs  againfl  difleifors  in  all  th* 
cafes  where  he  can  maintain  diileilin.  But  where  tliereis  a  peHbit 
in  lawful  poflefGon  under  him,  diat  he  cannot  maintain  this  aftion, 
unlefs  it  be  In  one  inftance.  By  the  common  law,  leflce  for  :ife,  or 
years,  of  land,  has  no  property  in  the  trees  growing  on  the  land, 
even  if  the  leafe  be  without  impeachment  of  waftc.  But  if  aftran- 
ger  cuts  down  any  trees,  leflce  may  maintain  trefpafs,  but  he  fliall 
not  recover  damage  for  the  value  of  the  trees,  becaufe  the  pro- 
perty in  them,  is  in  him  in  rcvcrfion,  but  the  damage  fliall  be  for 
breaking  the  clofe  and  cropping  the  wood,  and  lofs  of  (hade.  In 
fiiortleafes,  if  the  leflee  camiot  recover  the  value  of  the  timber  ift 
damages  for  cutting  it  down,  it  feems  reafonablc  that  the  ultimate 
owner  fliould  have  his  adion  for  that  pnrpofe.  But  hlvery  Jong 
leafes  where  it  is  unknown  who  will  be  the  rcvcrfioner  at  the 

time 
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time  of  tfcr  tcnmnadoa  rf  tfa»  fftaie^  9iid  vlmre  at  iSir  dnc  titt 
•aiott  ^  the  tre%>a6  mil  iw  barred  b^r  the  ftatae  of  lionutMn^^  it 
font  neceflarj  tint  tkm  IcAee  for  jcan,  fliouU  majutain  this  aftien^ 
^dKrwife  the  trefpafler  can  never  he  ihb)edtd  to  the  payment  of 
iiiaqMCc  daNiages. 

0  fi  man  is  9ot  only  reQpon&bji^  for  his  o.wn  ad  of  tr^afi^  but 
fjlp  for  a^y  injury  doae  by  ^is  ca,ttiey  or  or^afure^  s  and  jf  they 
Iv;^  the  cUiTe  and  enter  upon  die  laod  ^f  aood^,  by  re^Ton  (S 
bis  iie^igect  I^eping,  or  ills  driv^g-thqw^^ii^  owner  if  ^oqountr 
jd>k  £>r  all  the  damage  tbey  do^  mi  treadlsig  down,  brtviTmg  ^t^ 
FOaAwing  t^he  ^M^age,  and^Xpodling  bis  co^-fl,  or  tii6!O'«0ei  b«( 
if  the  cattle  enter  upon  the  land  of  another,  by  reafoii  of  tl)e  n^* 
ligencc  of  the  owner  of  the  land,  as  if  the  fence  be  infufficicut  and 
4iot  according  to  law  ;  or  if  tlie  bars,  or  fence  be  let  down  and 
tke  catfle  pafs  thro,  the  owner  of  them  is  not  anfwerable  for  the 
^mage  done,  The  law  ref];edingfcnces  will  be  ccnfidered,  when 
we  come  to  treat  of  replevin.  For  all  injuries  done  by  cattle  to 
lairds,  the  law  gives  the  party  injuried,  a  double  remedy  ;  either 
by  nnpoanding  them,  or  by  an  aftion  of  trelpafs,  which  we  are 
How  cfluMcring. 

•Whenever  a  perfoa  h^s  fuftaiqed  ai^y  injury  to  jhis  Jands  by 
the  9/^ i9f  another,  qr  lii& cattle  ;  ad^on  of  ^cefpi^  ^wjp  4!^;a^dirfl 
the  trefjppircr,  or  the  owner-of  the  cat^e,  for  the  recgycry  pf  da- 
pi4gw«  f  w  <?Yery  ad  of  entering  wp.oji  the.  cn,cloibres  pf  a^fther, 
l)y  :iDan,  pr  beaO,  is  deemed  to  be  a  diced  ^nd  forcible  ii^Mr^* 
IJie  .plaintiff  in  bis  dccl^^ratioo  rauft  fet  up.  property  .9nd,p^neffioa 
in  the  fend,  or  at  l^aft, .  adual  and  lawfulpioileinon  ;  .he.jnuft  6t' 
f(yribe.i4»e  place  where  the  trcfpafs  was  ronamiticd  hy  proper 
hoiwdarics,  mud  alle<|ige  .a  breaking  of  the  cjofe  with  force  and 
aj3;g3,^and  entering  thereon,  and  dpiogr  damage.  If  tl«e  trafpaft 
be- committed  by  cattjie ;  th^n  the,  plain ttfi^^tll edges  in  Jas  dedara* 
tion,  liiat  the  defendant  w^ith  force  ^nd  arms,  broke  .ai^  entered 
^he.clofe  of  ibe.plaintifF,  and  trod,  dow^i  ^nd  confi^ipd  the  gr^i 
pr  £r4in,  d^en  and  there,  growing,  'witli  his  cattle,  that  is,  wirfi 
QxeB>  horff:s,  hqgs,  or  fteep,  as  tlie  cafe  may  be. 

"I  In  trefpafffcs  of  a  permanent  natnir,  where  the  injury  is  con- 
tinually 
m  3  Black.  Cjm.  tic.       h  3  BUck.Cotn.  ai». 
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^^mnJly  nedewed,  («5  hy  IpuUnlgand  confunring  die  herbage  t^f 
tke  dcftnckritd  axttXcy)  t\^  ^eclaratfon  UMiy  ilkdge  tin  'w^»y  «» 
have  been  committed  by  continuation  from  one  givtitoday  t#«i* 
jiotber^  which  is  called  laying  tlie  adion  with  <l  cotniBUAudo,  and 
the  plaintiff  ihall  not  be  compelled  to  bring  feparatc  adions^  Cmt 
every  feparate  trefpafs ;  as  if  a  man's  cattle  Should  break  intooAe'a 
enclofure  a  number  of  days  in  fucceflion,  or  if  a  perfoa  (hould  at  a 
number  of  different  days^ 'enter  on  the  laud  and  cat  timber,  ona 
a<^ion  may  recover  all  the  damages  done  on  the  differait  dayi^ 
by  loyiriig  a  continiiattce  of  the  trefpafs  from  day  today,  -or  from 
luch  a  day  to  fuch  a  day  ;  but  wher^  the  adb'done  arc  of  a  dK&neat 
nature,  asnd  each  t^onfHtutfe-aiepiuratOy  diftinfb  €ref|Mifs,  th^y  ctftt* 
not  be  kid  by  contiooaoce  ;  but  ibparate  adioas  null  be  broo^ 
for  each  trefpais. 

Sometimes  in  adions  of  trefpafs  refpeding  lands,  the  ^leftfiiditttt 
jufliiics  in  virtue  of  his  title,  and  theil  the  right  of  property  is  col- 
laterally tried  ;  but  the  judgment  of  a  court  in  one  adion,  is  no 
bar  to  another.  «  When  adiion  of  trelpafs  is  brought  before  an  affif- 
tant,  orjufticc  of  the  peace,  and  the  defendant  juftifies  upon  a  plea 
df tl<re, a'rcto^  (hUirbe made, and thte  matt^riJf ftft^ffiall  be  tdtcn 
tfs  cMftSM,  and  the  t)arty  makibg  (uch  pleo,  fiiall  become  boond 
%ithoiie  ormbrc  filreties  to  the  adverfe  party,  in  a  finn  ndt?«x* 
fifcdingtivertty'|)6uhd9,  oh' condition,  that  he  (halLpurfue  hit  plea, 
and  brnig  ftJrWard  a  fuit  fdr  the  trial  of  hts  title  to 'the  neiU 
ti>nntyxt)urt  in  the  county,  and  pay  all  cofts  <lnd  dd^tnages'that  may 
Be  recovered,  agaiiifl:' him  ;  which  rtcognizance,  the  affiftant  or 
Juuitc  of  the*  peace  are  impowered  to  require  and  take  ;  "and  if  the 
defendant  refafes  to  become  boimd,  his  pica  fhall*  abate,  and  the 
court  ihall  proceed  to  try  the  cafe,  and  on  proof  of  the  conuniffion 
of  the  trefpafs  flwU  award,  damages  and  cofts.  But  if  he  becomes 
boand,  tliey  are  to  certify  the  procefs,  the  record  of  the  plea  and 
tJie  recognizlmee,  to  tlie  next  county  court,  and  if  the  recognizer 
fails  to  bring  forward  his  fuit,  the  default  Ihall  be  recorded,  and  a 
icircfiicias  ihall  ifliic  to  recover  the  penalty  of  the  recognizance  of 
him  and  his  fureties. 
•Or  'if  on  trial  before  the  court,  he  -Ihall  not  make  oat  a  title  so 

the  land  or  tenement  where  the  trefpafs  is  faid  to  be  done,  para- 
mount 

9  Statuus*  45i» 
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t  to  the  dik  or  poflccToD  of  the  adtcifepaity,  jndgysest  ftsB 


be  rendered  for  the  poitjr  titfy^SeA  opoa,  fiv  tiebk 
ttd  coOseffinC 

Upon  this  ftatote,  ft  is  tfce  pradice  to  Mkm  the  mode  poiate4 
ont  bj  tbe  bft  thaSt,  and  tbe  defendant  brings  fuiwaid  no  new 
»£LHm,  bot  ranles  tbe  one  conmienced  before  tbe  afifiant,  of  jafiLe 
of  the  peace,  to  be  entered  in  the  coonty  court,  and  the  partks 
proceed  to  trial  upon  the  title  c»f  the  lands,  as  abo^e  mendooed^ 
and  as  thi^  is  merely  an  action  of  trefpals,  a  jodgmenc  in  <uie  caie 
k  no  bar  to  another  a£iion.  But  the  onpiul  a&ioo  uuA  be  treA 
pafi  ;  s  And  where  the  plaintiff*  brooght  trorer  for  certain  bark 
taken  on  land  ;  the  defendant  jofiihcd  by  a  plea  of  title  to  the 
land,  and  the  cauie  was  removed  to  tbe  coonty  court,  and  then  ap-> 
pealed  to  tie  fuperior  court,  who  difsiificd  the  proceis  as  irregular 
and  not  before  the  court. 

i  Tbe  defendant  is  obliged  to  abide  by  bis  plea  of  title  gi^en 
before  the  judice,  and  cannot  afterwards  alter  it,  and  plead  nol 

In  addition  to  the  common  law,  fome  reguhdona  refpcding 
trefpafs  on  lands,  have  been  introduced  by  ftatute.  Every  pcrfon 
that  ihall  cnt,  fell,  dedroy  or  carry  away  any  trees,  limber  or  un- 
derwood,  (landing,  or  lying  on  the  lands  of  any  other  pcrfon,  or 
that  ihall  aid  therein,  without  licence  from  the  owner,  frail 
pay  to  the  party  injured,  ten  jQiillicgs  for  every  tree  one  foot 
over ;  and  for  all  trees  of  greater  fize,  three  times  the  value,  be- 
fides  ten  (Lilllngs  ;  and  for  rv  cry  tree  or  pole  of  lefs  dimenfioos 
five  ibiilingB  ;  wiuch  may  be  reco\  ered  by  adion  on  the  fiatiite. 

Every  perfon  that  fhall  gather,  deflroy,  or  carry  away  any  bay- 
berries  from  another's  land,  without  leave,  or  thai  ihall  be  aid- 
ing, ihall  pay  to  the  party  injured,  three  times  the  value  of  what 
ihall  be  gathered,  deflroyed,  or  carried  away  ;  and  three  ihillingt 
for  every  buihel,  and  in  the  fame  proportion,  for  a  greater  or  leiler 
quantity  to  be  recovered  as  afbreihid.  But  if  it  appear  that  ibch 
trefpafs  was  committed  by  miftake,  and  the  perfon  fuppofed  he  wa» 
on  his  own  land,  he  iliall  pay  in  damages  only  the  juft  value  of 
the  timber  and  bayberries. 

Every 
«  Sweet  ft.  Djw,  Sup   C.  i:$%t        k  Brigjs  ru  Wfodraff,  Sqp.  C,  1793 
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Sv«7  perfoij  tjb/it  fhall  tj^%,  fire  on  Jaods,  Mrhich  wjns  gjj  XQ  oom- 
sum  bod,  or  th;^  belong}  to  any  panicolaf  peifons,  or  thetihall 
be^aj^g,  fliaU  pay  all  dajiiages  to  ihe  owr.ers  of  the  land^    . «. 

•If  upon  any  adion,  bill,  plaint,  or  information ,.- groundecl  oil 
thm  ftatute,  the  plaintiff  fhall  charge  the  drfcndarit  with  tfef- 
paffittgtfi  the  particulars  above  mentidned,  or  with  being  aWKn^ 
and  make  out  that  the  feme  fa£ls  have  bem  committed,' arfd  thA 
b^  iiifpeds  the  defendant,  tho  he  be  able  to  produce  no  proof  oe(- 
1y  to  render  it  hrghly  probable,  then  unlefu  the  d^fcnd^ant  win 
acquit  himfelf  on  oath,  the  plaintiff  fliall  recover  the  penalties 
smd  Ainiag<*«  aforefald,  with  coft  ;  but  if  the  defendant  uc<jait 
hinijclf  on  oath,  he  Aall  recover  double  coft.  I  nev^r  knew  a 
procefs  in  this  form.  In  all  anions  founded  on  this  ftatute,  the 
pradJce  has  been  to  rely  on  common  law  proof ;  but  in  fucfi 
aftfons,  the  fefts  muff  be  charged  dircftly  againft  the  deftndant, 
and  not  that  the  plahitiflF  fuf^fts  that  the  defendant  committei  * 
the  trefpafs.' 

4*  n  Wafie  If  a  fpottf  qt  disiln^ioa  in  lands/  boufes,  gardens, 
trees,  and  the  like,  to  the  diiherifon  of  him  that  has  thoa^emaii* 
dcr,  or  reycrfon  in  fee  fimple,  or  fee  tail. 

Wafic  is  eitter  tolmtarily,  iwhkh  is  a  a  line  of  conraitiQoii,  ^ 
>y  palling  down^a  Koufc  ;  or  it  is  pewdffivc,  vhichis'  rf  liiatt^r 
,i|(f«iifll00  only  J  as  hfy  iiifEciting  k  to  £01  for  want  of  neceffiffy 
«'q>ar»tipn^.r  Wliaiiover  4ocs  a  laiUng  damage  to  the  inherjtaiiQ9> 
or  freehold  is  wafte.  Therefore  removing  wainfcqt,  flo.ors,,  doors, 
tT  other  things' once  fix'ed  to  a  hpufe,  is  w'afte.  If  ahoufe'b^ 
deftroyed  by  iempeft,  lightning,  or  theYike,  which  Is  the  aft  of 
God,  it  ism  wafte  ;  but  otlierwife^  if  the  hoiife  be  burned  by  the 
carekffiiefi,  or  negligence  of  the  tenant.  '  Wafte  t^iay  alfo  te  iom- 
mitfcd^in  fijfh  ptfnds,  dove  iioufcs,  and  the  like,  by  fo  reducing  the 
flouAer  of  the  crcainrcs  therein,  that  there  Vili  not  be  fuiRkicn* 
for  tbereveriioner  when  he  comes  to  tlie  inheritance.  Timber  alfo 
fe  a  part  of  the  inheritance  ;  fuch  are'  oafe,  d/h)  and  elm  in  aH 
places.  And  fo  are  all  kinds  of  ti^cs  that  are  generally  ufed  for 
building,  and  to  cut  down  fiich  trees,  or  to  top  them,  or  do 
any  other  aft  whereby  the  timber  may  decay,  is  wafte.     But 

•  oi    V    /^         -      «        ^  iindcrwood, 

m  3  Black.  Com.  »tr,  a8».      Co.  Lit,  J3. 


fe  or  ACTIONS  TOR  IKJURIES 

underwood^  die  tenant  inaj  rut  down  tt  anj  rraioiiaCle  tm 
vhcn  be  plcafes  ;  and  be  mav  tal:e  of  cotmnon  li^,  fefikiaft 
wood  for  hb  fire,  neccSkrf  repairs  and  fcxKes. .  The  comci^ou  of 
land  from  one  fpecks  to  aoGtlier,  b  wafir  ;  to  conceit  wood, 
lueadow,  or  padore  into  arable  ,  to  turn  arable,  meadow,  or  paT- 
ture,  mta  woodlajid ;  or  to  tnm  arable,  or  woodland,  into  mear 
dow,  or  pafiure,  are  all  of  tbeiQ  wcfle  ;  for  it  not  only  cbanges  tbr 
coorfc  of  hii5?andry,  but  ifae  evidence  of  the  eftate.  Bat  I  pre- 
liime.  in  this  country,  fjch  converfions  intbis  TcCpe€t  as  are  com- 
pauble  with  good  hufbandry,  would  not  be  deemed  wafir.  The 
fame  rule  b  obdrred  for  the  fame  readsa,  with  regard  to  conver* 
ting  one  ipecies  of  edince,  into  anotber,  tho  it  be  impfoved  m 
its  value.  To  open  the  land  to  (carch  for  mines  of  meta!,  and 
the  like  b  wafte  ;  for  that  b  a  detriment  to  the  inboritanoe*  Bat 
M  the  mine)  were  open  before^  it  is  no  wafte  for  the  tenant  to  eoa- 
'  £ln;c  di^g^ng  them  for  Lis  own  ufe  ;  for  it  is  become  the  mere 
annual  prorit  of  the  land.  Thcfe  ibree  are  the  general  heads  ia 
wafte  ;  that  by  in  hoofes,  timber  and  land.  But  whatever  tends 
to  the  deftmdioiv  or  depreciating  the  talfle  of  the  inherstanoe  is 
<onGdered  to  be  wafle*    .     - 

In  England^  by  the  (tatute  of  Gloacefter,  tenant  for  life,  for 
years,  in  dower  and  by  the  cnrtefy,  orUw'of  Etrg^d,  are  pun* 
-ifliable  for  wafte,  by  a  forfeitnre:  of  the  thing,  or  place  wadoc^ 
and  treble  damages.  But  as  cAat  ftatote  }s  of  no  validtty  herey 
"W«  iDuft  afcertain  the  common  law,  to  know  our  owb  law. 

m  The  Engliib  juriA  agree  tliat  tenants  in  dower  and  gqardians, 
.bv  the  cpnitiion  law  were  punifliable  for  w:a(le  i  bat  they  difagree 
rcfpectyig  the  queftioo,  whether  tenants  for  life  and  by  the  cur^ 
tcfy,  were  punifhable  for  waAe,  at  common  law.  Lord  Cook^ 
who  is  dcfervedly  confldered  as  the  oracle  of  the  common  law,  is 
of  opinion,  -  that  ^by,  the  common  law,  wafte  was  poniftiabk  la 
three  perfiwis,  tenant  ia  dower,  tenant  by  the  cnrtefy,  su)dgaar« 
dian^  But  Jthat  tenant  for  life,  or  for  years,  was  not ;  and  the 
reafon  of  the  diverfity,  he  fays  is,  that  the  eftates  of  the  former 
were  created  by  law^  and  therefore  the  law  gave  againA  them 
remedy  ;  but  that  tenant  for  life,  or  years,  came  in  by  grant  of 

the  owner  of  the  lands,  who  might  provide  againft  wafte,  and  if 

be 
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lie  did  nat,  it  was  hk  own  neglca.  a«t»,dpubt  is  etitertainea 
-whether  teuapt  by  tbc^urtcfy,  was.pooUbable  for  waftc,  at  cunx- 
raon  law-  ftjo  cyidc-ncc  can  be  adduced  froni  aoy  authority  to 
proye  It,  for  no  writ  appears  to  have  been  fbnned  .before  the 
flaiate  uf  Oloucefler,  pafled  in  t^e  fixthyear  of  Edward  ibe  I, 
And  tjjat  ftatutc  exprtfsly  declares,  fuch  tenant  punifbablc  for , 
warte  ;  and  the  writ  in  the.  regifter  isfaid  to  be  force  of  ftatute. 
As  there  is  noiIuj;ig  but  the  naked  aile^tion  of  Wd.Cokey  vfi' 
lupportfd  by  any  aothorky,  we  may  wkh  propriety,  doubt  the  • 
pofition  laid  down  by  him^  and  confider  that  an  adi6n  of  wafte 
•4q?s  not  lie  at  common  law  againft  tenant  by  tb.e  curiefy, 

«  In  regard  to  tlie.  quelfion,  whether  this  adion  lies  againft 
tenant  for  life,  it  is  aflertcd  by  lleeve  in  his  liiflory  of  the  Eiigiifli 
Jaw,  that  fuch  is  the  common  iaW.     lie  proves  by  the  authority 
of  BradoB,  that  a  proceeding  nii^ht  be  liad  agiiijift  a  tenant 
ferlife;  as  well  as  agaioft^eiunt  in  dow«i:y.aAd  goaFdian.!  ^^and 
4hat  Bra^on  lived  in  the  reign,  of  Henry  .121.  mid  conipleated  hia: 
treal^He  vpon  the  laws  and  cuftoms  of  iuigland^  l)cfo¥e  tJie  fifty-, 
-fecond  year  of  that  king  i  ^  in  wluch  year  the  ilarute  ol'  J^tarl*. 
iiridge  was  cnaftcd  ;  and  which  is  the  firft  ftatuce  that  puniihes 
-wafte  in  any  inftance.     I'liis  is  irrefragable  evidence  that  tenant 
for  years,  was  punifhable  for  wafle  at  common  law.    'We  muft 
therefore  confidcr  it  to  be  law  in  tliis  ilate,  that  aftion  of  waAe 
^ill  Ik  agamfl  tenant  for  life,  in  dower,  and  guardian. 

By  the  common  law,  if  he  who  had  the  inheritance  did  fear  that 
•wafle  would' be  done,  he  might  hefore  any  wafte  was  done,  have 
.a  writ  of  prohibition  directed  to  the  flieridT,  that  he  ihould  not' 
permit  wallc  to  be  done.  "Courts  of  chaunccry,  have  power  t« 
iilue  injunftlons  to  prevent  the  commifllon  ofwHfte.  But  in  this 
iftatc  other  remedy  has  ever  been  introduced,  Uian  .the  aftion  of 
i^afte,  which  we  muft  confider.. 

rf  The  adlion  muft  be  brought  Ijy  him  who  lias  the  Immediate 

'cftate  of  inheritance,  and  is  the  remainder  man,   or  reverliotief;. 

But  the  revcrfion  muft  continue  In  the  iame  ftatc  it  was  w.hcn  tlie 

•wafte  was  done,  and  not  be  gi^ntcd  ovei-,  for  if  it  ^e  fold,  m*  ailign- 

'cd,  tbo  taken  .back,  the  adion  is  gone,  becaufe  the  cftate  did  nof 

continue^ 
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continue.  If  waftc  be  dotic,  and  the  rcrerflbncr  Sitn,  the  adf<m 
is  gone,  a  If  tenant  in  dower^  grant  ovtfr  (lie  Vj^hok  of  her  cP 
tate,  and  the  g*-antee  commit  waftcs,  yet  the  heir,  or  rev^atset 
ih'afl  have  an  aftion  agsnnft  the  tenant  in  dower,  !>ccatife  of  the 
privity  of  the  cftites  ;  but  if  the  heir,  or  reverfioner  eithd*  before 
or  after  fuch  afligninent,  grants  the  r^eHion  to  a  Ibanger,  he 
may  have  an  aclion  of  wafte  againft  the  alfignce,  becau(e  in  both 
cafes  the  privity  is  dcftfoyed.  If  tenant  for  life,  grant  6ver  hU 
eftate  and  the  grantee  commit  wafle,  a6Hoh  will  lie  agahnft  the 
grantee,  tenant  for  life  and  dower,  are  refponflble  to  the  r«- 
vei-Tioncr,  for  waftc  comiAitted  by  a  ftrangrr,  while  they  liokl 
the  lands  ;  becaule  tJiey  have  an  a^lion  of  trefpafs  againfl  fuch 
pcrfon.  Guardian  fliall  not  be  punifliable  for  warte  committed 
\>y  a  fl ranger  j  and  'ifheaffign  over,  a^flion  of  waftc  will  lie 
ag.iinft  the  affignee. 

Tcgant  for  life,  dower,  and  guaiidiaft,  are  by  the  commoftlaw 
liable  to  pay  only  Hhglfe  damages,  for  the  coihiniffioir  of  wafte,  And 
do  not  forfeit  the  land  wa(Wd.  Ouardian  forftita  the  waldlhip, 
by  force  of  the  ftatute  of  magna  charu. 

The  adion  of  wafte  is  trefpafs  on  the  cafe.  The  declaration 
ihould  defcribe  the  lands,  and  fet  forth  the  titles  of  the  plaintiBT 
aiul  defendant,  and  the  particular  ads  of  wafte  done  ;  for  which 
he  recovers  fingle  damages,  and  there  is  no  forfeiture  of  the 
land  waQed. 

5.  "Niiifance  fiffnifics  any  thing  that  worketh  hurt,  iuconve- 
niencc,  or  damj^ge.  Nuifances  arc  of  two  kinds,  public,  or  com* 
mon,  which  are  an  annoyance  to  tlie  people  in  general  ;  which 
will  be  confidered  when  we  treat  of  crimes  ;  and  private,  which 
auccl  individuals  only.  Thefe  are  the  fubjed  of  our  prefent  en- 
quiry, and  may  be  defined  to  be  any  thing  done  to  the  annoyaoce 
of  the  lands,  and  tenements  of  another* 

Nuifiince  is  fairly  comprehended  under  the  idea  of  trefpafs. 
Biit  itdi Ters  from  the  trcfpafles  already  ^efcribcd  in  this  rcfpect. 
Such  are  a  dlrcft  damage  done  to  tl>e  land.  Nuifances  refult  from 
acts  which  are  not  diredly  injurious,  "but  are  fo  in  their  confe« 
^ucnce  and  eflfeft.    The  doing  of  the  a^  would  in  itfelf  be  lawfblL 

but 
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bot  \ik  tfie  c^equeiite  is  ifjfdH<Mi6  tiibtfaef,  \t  is  ti^tiMtfl  ;  tat 
M  ii  A  Mh  of  law,  ^s  well  as  of  morality,  tfi&t  a  man  fhall  fo  aft 
Us  owil,  as  hot  td  litjurfc  Ulc  proptrtj  of  another. 

«  A  man*s  dwelling  may  be  injured. by  over-banging  it,  by 
ftoppiQg  up  ancienf  ligbts,  and  corrupting  tlve  air  with  noifinne  , 
finellt.  If  a  man  builds  a  houTe  fo  clofe  to  mine,  th^  bis  roof 
overrbangs  my  roof,  tt  is  a  nul&sce*  Sp  if  a  man  builds  a  honk 
fo  near  my  land,  that  the  roof  over-hangs  it,  or  if  the  water  frofn. 
it  be  conduced  by  a  pipe,  fo  that  it  falls  upon  my  land,  it  is  a  nui- 
fancc.  So  it  is  to  eroift  a  houfe,  or  othfcr  building  (b  neat-  tnitle, 
tliat  it  flops  tip  my  ancient  Ijgbts  sind  windows,  biit  in  Ais  lad  cafe 
it  thttft  Be  nttdertbod,  that  the  Windows  be  ancient,  and  hare  beca 
therfej  time  out  of  rtihd,  othefwilc  it  is  no  hulfance  ;  for  ortc  has 
as  much  right  to  build  ah  edifice  on  his  oWn  gtoand,  as  another. 
And  evei7  ^^^  bd*  ^  ^''Jgbt  to  do  Wliit  he  pleafes  upon  tbic  upright, 
ot*  perpendicular  of  his  own  land  ;  and  It  Is  the  fi>Hy  of  a  man, 
to  Wild  fo  near  the  land  of  another,  that  h«  ntey  injure  him,  by 
building  a  houfc  upon  ^  own  land.  If  a  perfon  kciftps  hiS  hogs, 
or  otlvr  Roifomc  vnimals,  fo  »ear  the  houfe  of  anotbei*,  that  the 
fiench  incommodes  him,  and  makes  the  air  unwholefome,  this  is  ft 
nuifance,  becaofe  it  tends  to  deprive  him  of  the  ule  and  benefit  of 
lus  houfe.  ^  if  a  perfon  fcts  up,  or  exerciles  an  offenlivc  trade^ 
^»  a  tanner's,  or  tallow-diandlers,  or  the  like,  for  tho  the^  tradtf 
are  Uwful  and  neceffaty,  yet  diey  ihould  be  exerciled  in  placet 
remote^  ^h^pe  the  dVelJingof  no  peHbn  can  b^  injiired  by  them. 
The  faftie  may  be  &id  reipeding  a  fla^ghter-hotiifb.  fiut  to  de- 
prive one  of  ^  mere  Biatter  of  pkafure^  as  a  fine  pro(|>e6b,  by  bruild* 
log  a  wall,  or  tlie  Kke  ;  *a€  k  abridges  dotbhig  redlly  convonienlar 
or  neceflary,  is  not  coor»)ev^  tQ  befuch  aft  laj^  iy>  Uie  fiiSeref^ 
as  the  law  will  redr^fs. 

In  refptf  A  of  liuifartccs  tb  l^rkls,  it  is  a  geheral  prlncipifc,  that 

if  a  man  doc^  an  aft  wLidi  is  in  itfclf  laWful,  yet  being  done  iti 

Chat  particnlar  place,  neceflardy  tends  to  the  dkmage  of  another's 

pro^^crty,  it  is  a  nififance  ;  for  U  is  incumber t  on  him  to  find  a  place 

to  do  !t,\vhefe  it  will  be  inofFenfivc.     Asif  oile  erc^cSs  a  fmelrifig 

hoofefbr   fead,  fo  near  the  land  of  another,  that  the  vapor  and 

Aaolu;  kilh  his  csrn  and  graft,  or  damages 'his  cattle,  this  Is  held 

to 
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to  be  ruaifance*  So  if  my  neigUbour  oo^t  to  icpiu*  s  ditcb^ 
and  negle^s  jt^  by  which  my  land  }s  overflowedj^  this  i&  an  ^GiX' 
onable  nulfance*  If  a  man  builds  a  dara  oa.his  own  landmen  a 
Aream^  by  which  he  fiowcs  the  water  back  upon  my  land,  adtiou 
lies.  If  a  man  cortnpt,  or  poKona  water  courlb  by  cre^mg  a  dye 
ioufc,  or  lime  "pit  for  the  ofe  cf  trade,  In  the  upper  part^of  the* 
ftream,  it  is  a  nuiiance,  and  fo  it  is  to  do  any  act  therein,  that 
tmift  ift  Its  confcqnences  neceflarily  tend  to  the  prejudice  of  one's 
licighbour.  '        ' 

.#  Jn  cafes  with  refpc^l  to  the  overflowing  oEIands  by  mill  dams, 
by  virtue  of  a  general  and  milimked  grant  to  flov^  at  the  firft 
fetthjmcttt  of  this  country,  it  has  been  decided,  that  where  under 
luch  prant,  a  pcrfon  andthofc  under  whom  he  claims,  for  a  great 
length  of  tinie,  have  flowed  the  land  to  a  certain  extent,  tlxis  faall 
be  confldered  as  his  conitrudlion  of  the  grant  and  he  {ball  not 
afterwards  be  permitted  to  fay,  tliat  fuch  pra^ice  is  not  accord- 
ing to  the  grant  -,  and  raiie  his  dam  higher,  by  which  he  xnay  pre- 
judice others. 

*  In  refpcft  to  the  right  which  the  o^mers  of  land,  have  to  the" 

ulcofftreams  of  water,  ninnmg  thro  their  lands,  as  relatHe  to 

the  owners  below  them,  this  general  principle  has  been  eftabliflied, 

that  c\'ery  peribn  may  take  every  natural  and  artificial  advantage 

of  «  ftream  of  water,  running  through  his  land,  either  for  his 

mills  or  iranxiring  his  meadows,  provided  that  lie  does  not  depri^^e 

the  adjoining  proprietor  below  him  of  a  fuflicientcy  for  the  iiecei^ 

fery  purpoleS  of  his  kitchen,  to  drink  and  to  water  his  cattle  :  and 

provided,  that  the  water  which  fhall   thus  be  diverted  from  iu 

natural  courfe  for  artificial  purpofes,  (hall  be  abforbed  on  his  knd, 

•r  retnni  to  its  natural  courfe,  before  the  ftream  pafles  by  tlic 

land  of  the  adjoining  proprietor.     The  reafon  on  which  this  rule 

U  foimdcd  is,  that  every  perfon  has  a  natural  right  to  imjjrovc 

the  water   pafling  thro  his  land  to  the  beft  advantage,  but  that 

he  Ihall  pot  deprive  his  neighbour  of  the  neceflary  ufe,  nor  unne- 

ceflarily  of  the  artificial  i>fe.     If  I  can  difpofe  of,  and  abforb  up- 

on  my  land,  tlie  whole  of  the  ftream  excepting  a  fufficicncy  for 

neccflary  parpofcs,   I  have  the  prior  right,  becaufe  I  am  abo\'c 

him  on  the  ftream  and  have  the  Jfirft  opportunity.    But  I  Aiay 

not 
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*not  unneceflarily,  and  without  deih-ing  any  advahtagc  from  it  fo 
divert  tlie  (Ireatn,  as' to  deprive  him  of  any  artificial  ufe  of  it,  to 
Which  he  becomes  <*ntjiled;  if  I  cannot  take  it.  Theft  principles 
"^ive  to  all  the  proprietors,  from  the  head  of  the*  ftreara  to  the 
^lacc  where  it  empties  into  the  ocean,  tlir  ufe  of  the  water  Car 
til  neceflay  purpofes,  and  to  every  oiie  that  artificial  td^antage 
Vhifch  the  fltuation  of  his  groirad  will  admit. 

•    :     •  •    i    .■   .  ^  ; 

a  The  fame  rule  applies  where  the  water  is  ufed  for  millii,  as 

Tor  other  porpofes.  Therefore  when  the  plaintiff  brought  bia. 
adion  for  the  defendant's  diverting. a  dream  in  bis  ownkiid,  froili 
%ti  Mtitral  courfe  and  prevented  it  from  running  to  bis  niiH,  k 
appearing  that'  he  made'  ufe  of  tTie  ftrcam  in  watering  hh  lan^ 
and  that  all  the  water  t^hi^h  he"  diverted,  was  abfoHaed  on  t^ 
land,  or  returned  to  its  ftfeftttr?! '  coorfe^  beiblx  it  left  lii^*land>'tt 
was  held  that  the  adion  would  not  lie. 

The  remedy  for  tlie  injury  which  a. man  foflains  hy  a  nui- 
faiKe,  is  Un  a&ion  of  trefpafs  on  the  cafe  ;  by  which  he  recovers 
damages,  but  cannot  rmuo^e  4:Iio  tiulfaDce.  He  may  however 
bring  his  a^ion  as  long  as  the  nuifajicf?  }s  continued,  every  co;!^ 
nuence,  being^decmed  a.  frcfli  nuirancc,  for  which  a^ion  lies.  Ani 
if  a  perfqn  continues  a  nuifancQ  after,  it*  has  been,  fo  judged,  in 
one  adlion,  fucli  damages  will  be  given  in  a  fubfcquent  a£lion,  as 
will  compel  hitti  to  remove  it.  An  aftion'lies  at  common  law 
to  remove  a  nuifance  ;  but  is  rtow  difufcd  in  England,  andliaei 
luver  been  introduced  imo  this  ftkte.  i*        .  - 

^  No  a<5lion  lies  JO  fovour  of  a  privjitc  perfon,  for  a  publk  nu|- 
fence,  uniefs  lie  lias  fuflawicd  fonic  fpccial  damage  thereby  j  and 
then  he  may  bring  hjs  adiivR  to  recover  fucb  fpecxal  damagp. 

Wbile  we  arc  treating  of  injuries  tefpefting  real  property,  that 
come  under  the  head  of  adions  of  trefpafs  on  the  oafc  ;  it  may  not 
be  improper  io  add  a  few  cafes,  that  do  not  come  c^cprefsly  nadtr 
any  of  Hit  foregoing  divifions. 

If  one  perfon  owns  the  upper,  and.  another  tlie  lower  ftory  of  a  ■ 
boufe,  the  latt<?r  may  compel  the  former,  to  cover  the  roof  tofave  j 
the  lower  room.    And  if  either  iliaU  fo  ufe  his  room,  as  to  injure 
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the  other,  a^fiipo  vJU  Jjic  If  by  negligently  keeping  wy  fire,  my 
bou^  is  l^rned  luyi  oon^municates  the  fire  tp  the  houfe  another, 
by  whicfe  it  is  conlmpcd,  ?.ftwn  wiH  Kc.  Sq  if  I  fct  pr«  on  ngr 
own  lai^d^  a,ijid  $iiiS:r  it  tp  run  on  to  the  land  of  aiy  neighbour 
by  which  he  i^  uo^uned.  If  I  am  obli^d  l^y  law,  to  maintain  a 
fence  agai^ft  tlie  laqd  of  aj^other,  and  by  my  negieiEl  the  fenc«  is 
jufufficient,  and  a  (Ir^nger's  cattle  pais  thro  it^  into  the  Und  9f 
my  neighbour,  I  am  anfwerable  for  th^  injury. 

la  rel^d  of  c^ttels  rod,  if.  vazy  be  remarked  that  leflee  for 
years,  may  on  account  of  any  injury  done  to  the  land,  Ji^^i^g  tbp 
i^me  aAsons  as  fvoprieiiar  ki  fee,  exceptVig  for  cuttyig  tunber  a^ 
Jba»  bloen  mei^aon^d  ;  ^  that  ^nant  at  wiU  aj»d  by  fuffipranct, 
lnvc  foiiaaUa^  ^ate,  t)iat  they  can  maiAtainno  a^io;i  but  tbofe 
"Whkik  ^my  h»vc  {kQWi^r  to  do,  by  virnsf  rf  tfeir  Uw.f«l  pofl^Soit 
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Chapter    Seventh. 
OF  Jl£K-EViN. 


N  the  prcceeding  chapter,  I  confidcred  the  aftiojis  that  refpeA 
real  .property .  I  now  propofc  to  detail  minutely  every  a£tiou  thgt 
can  be  brought  for  any  Injury  reipedingpcrfonal  property. 

The  firfi,.aBd  inoft  natural  divifion  of  ^ioiis,  re%4$nig.tl4yi93 
;peribnal,  is  into  adionB.that  arofouocled  on  tqrts,  os  wr^n^  ^  a^ 
a&ions  that  are  founded  on  cpf^trads.  Every  a^ifijfipioivi  t^,^ 
perfonal  property  of  another,  and  every  violation  of  a  contrad, 
are  the  grounds  of  action.  Correfpondent  to  this  divifion,  we  find 
another  dSvifion  of  perfonal  anions.  This  refpedis  aftions  relat- 
ing to  things  in  poflcffion,  and  to  things  in  aftion.  Tofts  refjieA 
X^P  in  poS^flion,  and  c^ntra^  arc  tlie  balis  ji^f  tbin^  Im  i^£tion. 

AAions  founded  on  torts,  are  again  divided  into  tliofe  which  arp 
land  which  are  not  accompanied  by  force.  Anions  for  injuries  ac- 
companied with  force,  arc  replevin  and  trefpafs  Adionsfor 
is^firies  iinaccofnpftnied  by  force,  are  tr<yv«r  ,an4  t(t%af»  on  the 
X9&.    I  Mi  .firft  coofid^r  ^  adion  of  rej^I^vin. 

Replevin 


&fpk»ui  ii  •  peoccb  hj  which  a  {lerfi^rtgHQS  the  pofl^qn 
<tf  bcaftSf  that  have  lwa»  imymit¥ijr<i,  mhidi  fter^  tskm  dwf^gfi 
Smbnt^  oc  bU  peribnal  property  which  b^i^  been  attache^  J^ 
Ibcie  twa  o^ft^i  fn^j^  W«  we  occafionfar  this,  proc^b^  wa{ 
lawj  as  we  have  never  introduced  the  pradice  of  diftramiog  fov  reatf 
This  renders  oar  law  very  different  from,  and  much  morefim* 
pTe  than  the  EngHfli  law  om  thh  fiibjeft.  ]  ihaU  firS  coofiler  there* 
plevln  of  bea(b  impoonded^  and  then  of  peribnal  property  attached; 

M.  «  Whsnfivevtha  hcaftsofapa:fiH»Hiv  iflqmnd^ 
(toy  within  tweniy^onr  Itmn  after  Qoticc>  mi  for  his  nc^td,  ^ 
ipcota  a  penalty  of  oo^  IhiUingfor  eacker«>ture»  £ox  evexy  day  h0 
tigm  them  ta  OHKinne  in  the  pooad,  atid  the  esqpence  of  ^efp^^ 
AKm,  toreplevy  tbe«t  If  tha  owatr  of  i;be  b^fia>  wiflie$to.|^ 
pkvj  them^  ha  tnay  a|fJy  co  an  affiftant,  pr  jf^ot  ff  the^pe^^ 
ior  a  wrk  of  (cplffvin.  This  is  dirtied  to  ]Che  fheriff^i  Us  de* 
f»ty^  JUT  tha  conOable  af  the  town,,  comniandi^  them  t^  cswik 
to  be  re-delivered  to  the  owner^  his  beafts  which  are  unpoai^dfd* 
By  force  of  this  writ,  the  officer  reftores  the  beafts  to  the  owner* 
tvety  writ  of  replevin,  contains  m  itan  aAion  of  trefpaft.  TJjio 
plahidff  therefore  aliedges,  that  the  beafts  were  wrongfolly  itn^ 
ponndcd  ;  the  defendant  u  fommoned  to  appear  before  fome  pro* 
per  coort,  to  anftrcr  for  the  injury.  In  all  cafes  pf  replevin,  if 
Is  the  duty  of  the  aathoHty  fignlng  the  writ;,  to  uke  Aifficienc 
bonds  to  refpond  fuch  dama^ies  as  the  adverfe  party  may  recover^ 

When  the  adion  of  replevin  proceeds  regularly,  and  the  par- 
kas appear  in  ooun,  the  dofoidwmy  deny,  that  1m  ever  tqolc 
and  impounded  the  beafts  ;  he  mgy  joftify  ^ipg  them  dwgdnt 
aafe  on  his  land.  In  foch  cafe,  the  dtfenda^t  inalsri  avowry, 
ke  avows  «•  acknowledges  the  talu^g,  by  aveFrjngthat  tb^ 
were  t^en  b  his  dofe,  (which  muft  be  dafcHM)  dping  dwagft. 
The  defendant  is  called  the  avowant,  and  becomes  the  plaintiff, 
hccaife  ha  ianands  damage  for  the  trdiMls  eommiited  by  tha 
baafti,  that  have  baan  rapfevied.  If  the  plaintiff  claims  Ae  land 
where  the  beafts  ware  t^hcn,  then  the  tide  to  the  land  may  ba 
aollaterally  tried,  aa  in  an  aOion  of  trefpab,  «nd  the  right  of  im- 
foundiog,  will  ba  d^vodant  on  the  right  ^  pfop^y.    Bot  if 
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the  fence  thro  which  (hch  bcafts  pafled  on  to  the  Tartd,  was  Tiifirfw 
ficient,  then  the  plaintiff  majr  on  tiut  ground  conteft  the  right  of 
impoundiDg.  And  In  matters  of  replevin,  the  afual  difputes  re^ 
fye€t  the  Efficiency  of  the  fence  ;  whitb  I  Ihall  dierefive  cotf- 
£derm  this  place. 

a  All  proprietors  of  lands,  are  obliged  to  make  and  ciaintaia 
fiifficient  fences,  to  fe^ure  their  particular  indofures.  A  (ufficient 
fence,  the  law  determines  to  be  a  ftone  wall  four  feet  high,  and  a 
five  raH  fence,  or  any  other  fence  equivalent  to  it.  All  divi- 
dend fences,  are  to  be  made  and  maintained  equally  by  the  ad^ 
joining  proprietors.  If  either  party  refufe  to  make  a  divifion,  the 
l>th«r  party  may  apply  to  the  iele<!b-men,  who  may  divide-  the 
&me,  andfct  the  bed  part  to  hin)  Who  ereded,  or  holds  under  liim 
who  ere^ed  the  ftme,  and  the  part)'  refuting  to  divide  fhall  pay 
the  expence.  The  account  under  the  hands  of  the  feled-mea 
fhall  be  fufficient  evidence  to  maintain  the  a£tion  to  recover  the 
fiime. 

If  one  proprietor  improve  before  the  other,  and  make  the  whole 
of  the  fence,  then  when  the  other  proprietor  improves,  he  fhal) 
purchafc  and  maintain  half  the  fence.  If  tliey  difagree,  the  feled? 
men  fliall  divide  the  fence,  and  detei-mine  what  (urn  ihall  be  paid 
By  the  proprietor  laft  improving,  to  him  who  erecled  the  fen^e  j 
and  an  account  under  their  hands,  fhall  be  fuilkreBt  evidence  in  aa 
Jfition  to  recover  the  feme.  Such  dlviiions  when  recorded  ihall 
be  efFedual  in  law. 

If  a  proprietor  negTei^s  to-  keep  his  dividend  fence  in  repair, 

the  porfbn  injured,  may  call  on-  the  fence  viewers,  who  finding 

the  feiKe  infoffioient,  or  not  made,  may  after  five  days  notice- 

'  J^rocccd  to  crcft  and  repair  the  fame,  and  the  negligent  proprietor 

ihall  pay  double  expence. 

:  Where  a  pec&n  has  jnclofisd^  Ins  fields,  with  good  and  fbfiicient 
fences  accordmg  to  law,  he  may  impound  creatures  domg  da- 
mage there jn>  and  the  owner  ihall  pay  damage  and  pouridagr. 
But  damage  done  by  beaiU  thro  the  infufhciency  of  the  fence,  fha» 
90^  be  jiej^ovcrable^.uiilefs  done  by  fwine,  or  horie&  luffered  to  g^ 
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•tjlargft  OIL  Acwmmani  or  by  unruly  cattle,  whkb  wlH  not  be  rc:^ 
ftraiocdby  ordinary.,  fence,  or  where  the  perfon  voluntarily  trcf- 
fiafles  upon,  or  puts  his  creatures  into  his  neij^bour's  inclofiirc.^ 
Then  if  the  party  injured,  (hall  find  the  creatures  doing  damage 
jh  his  cndofure,  he  may  Impound  and  fliaU  recover  damage  and 
^oihidage,  tho  his  fence  (>e  infixfficient. 

^  ^fthC'beafts  of  the  adjoinittg  proprietor  enter  upon  my  land,  by 
tbeinfHfficiency  of  his  fence,  ^hen  they  are  Ikble  to  be  impounded 
in  the  fame  maimer,  as  if  tliey  l>roke  through  my  fufficient  fence, 
fhe  proprietor  who  owns  againft  a  coiimidn,  Or  the  high-way,. 
Amft  make  the  whole  fence.  In  cafe  of  the  bnpoonding  of  liorfe-; 
land  fuflFbred  to  go  at  large  on  the  common,  when  the  inipotmder' 
lias  made  odth  to  the  place  where  he  took  them,  the  owner  fliall 
pay  damage,  unlefs  he  can  (hew  that  tjicy  were  not  fuffered  to  go^ 
^t  large,  or  entered  tlie  iicld  througli  the  icfufliciency  of  the  fence, 
at  fome  place  not  adjoiaing  the  communs.  The  rii^ht  to  »nx% 
pound,  and  to  recover  damages  for  the  treipafs,  depends  on  ll^. 
(ufficiency,  or  infufficieucy  of  the  fence. 

^  It  has  been  decided,  that  where  a  river  not  navigable,  divides 
adjoining  proprietors,  their  lands  meet  in  the  middle  of  the  riverj, 
and  where  land  is  fo  circumftanced,  tluit  a  divifion  fence  cannot 
be  built  upon  the  line,  it  is  a  cafe  not  provided  for  in  the  ftatute, 
and  muft  be  governed  by  the  principles  of  rcafon  and  jufKce ; 
which  IS,  that  whoever  keeps  cattle,  muft  fo  keep  them  as  that 
they  do  no  injury  to  the  property  or  improvement  of  others. 
Therefore  if  one  adjoining  proprietor  pafturcs,  and  the  other 
mows  has  lands,  he  tliat  paihires  muA  make  the  whole  of  the  fence. 

'  On  trial,  if  the  ifllie  be  foimd  in  favour  of  the  arcm  ant,  he: 
is  entitled  to  recover  his  damages  and  coft.  If  for  the  plaintiff,  fa» 
recovers  his  damages  and  coll.  If  the  perfon  replevying,  fail  to 
profetute  hnsadion,  the  bond  is  a  fecnritjr,  Ixy  fane  of  which,  the 
defendant  may  fecovcr  Im  damages. 

Where  an  injury  ha?  been  done  by  the  cattle  of  any  one,  to  tlie 

lands  of  another,  he  who  receives  tlie  injary  may  either  diftrain 

them  dicnage  feaiant,  or  bring  his  adion  of  trefpafs  and  recover 

^c  damage  foftained.     But  he.iiiould  make  hil  elccUuB  x>f  his  ren 

medy, 
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medj,  for  if  life  dftrdm,  uidiAte  Ahtfr  dbit^,  Ae  ^ffisiidr 
trdpafi  is  gone,  anldEs  the  efcape  Was  irichattt  Ul  ddTttdt  w 
tleglea^  and  then  k  &s. 

«  If  the  beafis,  unpoooded  fliodld  die  m  the  pmmd  without  aqr 
neglect  of  the  impounder,  he  may  recor  to  his  mdion  of  trefpaii  to 
recover  his  damages.  For  this  wonld  be  no  iatisfadion  of  his 
demand  j  but  if  they  die  by  his  nrifcondiift  w  tHf^^a,  fce  ftall 
Eave  no  adion  for  his  damaged,  becaule  lie  haft  ^l«d:ed  %is  remtdy  • 

If.any  craitures  lawfully  impounded,  ihall  efcape  oot  of  the 
fOasad,  the  otimer  beiqg  kaotm,  he  fiiall  .pay  all  damage  end 
the.  pouodEige  $  provided  ^t  the  ^rfoa  imponndiog .  the  fam% 
^ve  oath  that  he  took  <hem  doing  damafe  ;  to  be  rep>vercd  kj 
•dioB  of  debt. 

Bfctorc  I  clofc  this  fubjea,  I'fliall  mentum  *c  cifes  of  jrfcuo 
•Qd.  pdund-breach  ;  which  tho  not  dh^ly  compfebendod  under 
iHiM  hJSaa,  arc  U  nearly  conneacd  with  it,  ais  to  cdnte  •properly 
imder  confideration. 

If  any  perfon  (hall  rcfcue  any  creatures  taken  doing  damage,  dot 
tf  the  hands  of  any  peribn  driving  them  to  pounds  or  that  fliJl 
refill  the  driving  them,  or  that  jhall  by  any  means  convey  (hch  crea- 
tures out  of  the  pound,  or  cuftody  of  the  law,  whereby  the  party 
wronged  may  be  liable  to  loofe  his  poundage  and  damage  ;  fiich 
perfon  fliall  pay  and  forfeit  twenty  fliillings  for  the  rcfcue,  and 
forty  /hillings  for  the  pound-breach  :  three  quarters  tb  the  town 
treafury,  and  one  quarter  to  the  prdfecutor,  and  the  damages  to  tha 
party  injured.  And  If  unable  to  pay  the  damage  aad'forfcharp, 
kemay  be  whipped,  not  eabceediftg  t«n  ftrip^s,  and  affiffiedmftr- 
^ice  to  the  party  wronged,  to  pay  the  dw«gp«.  Ifitgppe^thrt: 
Ibete  was  any  pOTCttWinent  tof  the  owners  of  the  crestDres,  that 
they  wew^bettefs,  or  if  it  be  done  by  theirlervaats,  or  chiMfwi^ 
liie  owners  (hall  pay  all  daBiages  and  ibrfawrea,  as  if  they  ha4 
perfonally  done  the  fame.  AH  complaints  mnftbe  pfofiseated  with- 
in nine  months  after  the  offence  is  committed. 

2,  When  perioral  property  is  attached,  tobe  bolde«  tow- 
ftond  a  judgment  ffeat  may  be  jseoqfrered  la  the  *aion,  it  io<y  bo 
•"^  replevied. 
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feptevM.  M  t  coofideniUe  time  may  intenrene  between  die  time 
«f  ftttftchisg  and  reodering  judgment,  it  may  be  greatly  difadvan* 
tageout  to  the  owHer^  to  be  kept  out  of  pc^^on  till  find 
trial.  As  the  creditor  has  only  a  right  to  have  his  debt  fecored^ 
it  la  no  iBJory  to  Um  to  have  the  cftate  retained,  if  the  defend- 
ant pledge  good  iecurity.  Therefore  if  the  defendant  can  pro« 
^ureAffideatbondiyhefliayobtaiAawrit  of  i^kviB  ;  i^aociho- 
tity  granting  tlw  writ  Ihonld  be  very  «a«tiooa  ki  ttriung  bends»  aa 
they  become  the  funty  for  the  ^bt,  in  lien  of  the  property^  «mI 
a»  ^ktf  ««  rc%0afiUe,  if  tbey  takt  wfiifficient  beaja. 

The  fole  pnrpofe  <i£  this  aAion  in  this  cafe  is,  to  regain  the 
praptfty  MtaciMM,  mm  theve  m  no  pretence  ix  obter^ng  any 
wvong  «D.beidmie  by  the  attacImieBt :  but  the  Ame  b  ackaow* 
Mgsd-lobelBfpL  Ithas  chepefbre  beoome  the  pra.Ske  Intbeft 
tHa^  1%  obtflon  a  wiit  of  r^ierin,  commanding  the  gooda  tobtf 
sie«ddifieff«4^  the  {)laiiiciff an  the  pepUvin,  by  the  officer,  widioit 
Aedg^nga  trerpaft^nrJemaadiBgdanagea,  and  ^KrdE^h^  the  wxit 
to  bevtHomedio  the  ooortto  which  the  original  a&ion  is  retnm- 
iflble ;  by  *iphidi  die  bond  on  the  writ  of  replevin  becomca  a  ploc|ga 
ibr  diedebt  iaftead  of  the  prbpenty  attached, and  is  prdferved  4a 
OMrt  for  the  benefit 'of  the  attaching  plaintifF,  to  whomfuch  bmid 
Oqi^alwa^frto  be  tadben.  Thia  writ  therefore  is  framed  m«reljr 
to  regain  the  goods  attached,  there  can  be  no  trial  upon  it,  or  «nf 
eoR.  Jt'oan  hardly  be  confidef«d  in  the  natiJre  of  an  adion,  but  ia 
merely  a  command  from  proper  authority  to  reftore  goods  that . 
have  been  attached,  b  that  the  owner  may  have  the  benefit  of 
ihem,  upon  given  perfonal  (ecurity  to  refpond  the  demand. 

No  peribn  has  a  right  to  replevy-eftate,  nnleis  he  be  bothm  par- 
ty tb  the  ori^nal  fait,  and  owoe»of  the  eftata*  If  my  proper^ 
be  attached  aa  the  Aitu  of  another^  on  a  fiiit  againS  hhn^  Imay 
tmg  taelpafk,  hot  eammt  replevy. 
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Chapter    Eighth. 
OF   TRESPASS. 


N  tills  chapter,  we  arc  to  confider  the  a£Hon  of  trefpafs  •niy 
when  applied  to  things  of  a  pcrfonal  nature. 

-  Iq  thedifcuflion  of  this  fubjed  I  fhali  confider,  i.  The  injoriea 
to  perfonal  property,  for  which  a^ion  of  trefpafs  lies.  2.  I» 
what  cafes  it  lies.  ^.  By  whom  the  adlion  muft  be  brought* 
4.  Againft  whom  it  mad  be  brought.  f .  And  the  pleading^i 
ip  general. 

f .  In  the  refpcA  of  the  mjuries  for  which  trefpa&  may  be  fuf« 
tained.  It  may  be  laid  down  as  a  general  rule^  that  ail  mkwful 
t€ts  that  injure  things  perfonal,  either  by  the  taking  them  away 
from  the  o.wner,  by  deftroying  them,  or  by  damaging  tliem^  are 
deemed  trefpailes.  It  would  be  uxipraciicable  to  fpecihcate  every 
ad  that  may  be  done,  that  would  come  within  the  legal  deHnitioQ 
of  trcfpais  ;  but  the  general  principle  being  known,  it  is  ea(y  to 
apply  it  to  particular  caies.  We  mud  remember  what  the  thiqg^ 
tfe,  in  which  tlie  law  admits  an  ownerilup.  £very  unlawful  9A 
.'that  •  is  done  by  a  perfon  to  any  moveable  thing,  in  which  by  [aw 
property  can  be  acquired,  that  is  in  any'poiiible  fltapea  danlaga 
to  it^  is  a  wrong,  for  which  a^ion  lies.  Of  courfe  all  animals  of 
a  wild  nature,  cannot  be  the  fubjed  of  trefpafs  before  a  qualified 
property  is  acquired. 

A  perfon  may  do  an  Injury  to  the  pcrfonal  property  of  another^ 
not  only  by  his  own  act,  but  by  the  inftnimentaliiy  of  fomcthing 
ellfc.  For  inftance,  if  I  fet  my  dog  upon  the  beafts  of  anoiber, 
fty  which  they  arc  injured,  adion  lies.  «  If  I  chafe  beafts  that 
are  doing  damage,  out  of  my  enclofure  wick  a  littla  dog,  it  is  no 
trefpafs.  ^  But  if  I  chafe  them  with  a  mafiiff  dog,  and  they  are 
injured,  it  is  a  trcfp rtfs,  becaufe  fuch  a  chafing  is  unlawful. 

f  By  the  common  law,  if  a  dog  kill  a  (lieep,  no  aclion  lies  un- 
Jefs  the  owner  knew  that  he  was  accudomcd  to  bite  fheep.  Bur  by 
the  ftatute,  the  owners  of  dogs  are  liable  to  pay  fbr  the  flieepthay 
kill,  tho  ignorant,  that  they  are  addicted  to  fuch  practice.     If  a 

bcaft,  ' 

0  1  Rol'.  Ahr.  566.         A  Cm.  C»r.  i^^,.         c  Dyer,  ts* 
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be%llk,  or  any  {jfdjjefity  betafkefi  aWy,and  tlien  MiAiMKir  rtfftorerf, 
adion  lies  ;  and  the  retaking  and  reftoratjoti  only  g6  in  mitigav 
tion  of  dajnages. 

•  2.  Ai  to  the  cafes  in  which  anions  of  trefpafs  -will  !itf,  it  may 
te  obfervcd  ;  «  that  wherever  an  injury  has  bten  received  from 
an  aft  which  was  in  the  firf!  inftance  unlawful/ an  aftion  of  ti*e(^ 
pals  lies,  altho  the  aft  were  uOt  accompanied  with  aftual  force, 
there  being  in  every  fuch  cafe  an  implied  force.  Bat  -where  the 
injury  wliichhas  been  received,  was  the  confequence  of  an.aft  which 
was  in  the  fird  indance  lawful^  aftion  of  treipafs  does  not  lie,  the 
proper  remedy,  bebg  trefpa(s  on  the  cafe. 

But  there  are  fome  inftances,  where  an  aft  which  was  in  the 
^rft  Inftance  lawful,  becomes  afterwards  a  trefpaft  from  che 
beginning.  Wherever  a  pcrfon  who  firft  afted  with  propriety 
4indcr  an  authority,  or  licence  given  by  law,  does  afterwards 
abufe  the  authority,  or  licence,  he  becomes  a  trefpaflcr  from  the 
beginning.  '^  Ifa  perfon  who  has  diftrained,  or  impounded  a 
beaft  dom^r  dkmage,  afterwards  kill,  or  ufe  the  beaft,  he  become* 
a  trefpafler  from  the  beginning.  He  had  by  law  an  authority  to 
diftrain  the  beaft ;  but  as  this  extended  only  to  keeping  it  as  a 
pledge,  to  enforce  the  making  fatisfaftion  for  the  damage,  the 
killing,  or  niing  the  beaft  wasT  an  abufe  of  the  authority.  The 
feme  rule  would  extend  to  property  attached,  c  Any  zSt  done 
that  is  beneficial  to  it,  or  fpr  its  prcfervation,  may  be  juftifi^d  ; 
but  any  aft  by  which  the  nature  of  the  properly  is  changed,  as 
tanning  raw  hides,  would  make  the  perfon  a  trefpaflor  from  the 
beginning,  d  Where  a  perfon  had  a  warrant  from  a  jufticc  of  tlie 
peace,  to  fearch  a  houfe  for  ftolen  goods,  pulled  down  tlic  cloatlis 
of  a  bed,  in  which  there  was.  ar.^oman^,  and  attempted  to  fearch 
under  her  (hift^  it  was  hplden  that  by  this  indecent  abufe  of  kis  au< 
ihority,  fic  was  a  trcfpafler  from  the  beginning. 

•  It  is  a  general  nile  that  a  man  who  has  been  guilty  only  of 

a  negative  abufe  of  his  authority  or  licence  by  law,  docs  not  becomp 

tliereby  a  trefpaflcr  from  the  beginning  ;  becaufe  he  has  only  beca 

guilty  of  a  non-feafance.     As  if  a  man  who  lawfully  went  injo  an 

inn,  i-efufc  to  pay  for  the  liquor  he  has  called  for,  tiiis  is  a  negative 

abufe 
'« I  Strings;*  6j^        k  8  Rep.  145.     '       c  CfO.  £Iii.  783.  '   J  Cl3yt'*44« 
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ghrfb  0^4  IkftBce  gives  Uib  lijr  k«  to  g»  kl»  tbe  utf^  be  is  not 
ibop^wt  a  tvdfftfitrfraflntbe  bt^dag^ 

But  there  are  feme  iiiftances  in  which  a  man  who  has  cmlj  liefs 
gailty  of  a  negatYve  abofe  of  an  authority  fiven  hki  by  law,  doet 
WcodUB  8  ueipafler  from  the  beginning.  «  If  a  (heiiff  have  not 
jvtumed  a  writ  iMduck  ooght  to  have  been  retnnwd,  be  becomci^ 
altbo  this  be  only  a  non-feafimce,  a  trefpafler  Anom  the  beg|nnio|^ 
as  to  every  aft  done  under  the  writ* 

The  perfen  who  isgaSty  of  an  abuie  of  authority  in  faA  whicli 
Is  ^en  hhn  by  another^  does  not  thereby  become  a  trefpafler 
from  the  be^ning.  ^  As  if  the  bailee  of  a  beaft  delivered  to  him 
to  be  kept,  liills  or  nfes  it,  he  is  liable  to  make  latjsfuGdoa  for 
the  abufe  of  the  authority  given  him  by  the  owner,  but  be  doco 
not  thereby  become  a  trefpafler  from  the  begmniog  ;  becaule  tbe 
owner  was  under  no  obligation  to  repofe  fuch  coofldence  in  hhi^ 
and  if  he  w31  truft  a  perfon  that  is  guilty  of  an  ahnie  of  tbe  an- 
ihorzty,  it  is  his  own  folly,  and  it  will  be  fuffickot  to  m*ke  Udl 
anfwerable  for  the  wrong^l  ad  alone.  But  where  tbe  hw  bH 
given  an  authority  to  any  one,  it  is  neccflary  to  ^ure  fiidi  per- 
ions  as  are  the  objeds  of  k,  from  sbofe  of  the  aathority  by  md* 
cring  every  thing  void  done  under  it  when  it  is  iiboied,  aodJeaw 
the  abuser  in  die  fame  fituation,  as  if  he  had  no  aathority  s  fertbi 
miaxtm  is,  that  tbe  ad  of  the  law  works  no  man  an  hyury* 

#  Af  to  cheers  cntruftcd  with  an  aathority  by  law,  the  gene* 
ral  rules  are  ;  where  the  fubjed  matter  of  any  liiit  is  not  within 
the  jurifdidion  of  the  court  applied  to  for  redrefs,  every  thing 
jdone  is  s^lblutely  void,  and  die  officer  executing  die  procefs  is  a 
trefpafler.  But  where  the  fubjeft  matter  is  wlthui  the  jurifiQaiiHi 
of  the  courts  hut  tlie  want  of  jurHSidion  is  to  the  perfon  or  place, 
onlefk  the  want  of  Jurifdidion  appear  on  the  procefs  to  the  oflkcr 
who  executes  it,  he  is  not  a  trefpafler. 

The  rule  of  juftification  under  procefs  of  any  court  is,  that  if  the 
court  has  jurifdidion,  and  their  proceedings  arelrregolar,  treipafii 
lies  aguhift  the  plaintifl^in  the  adion  for  taking  the  goods,  but  not 
againft  tbe  officer.  If  the  court  has  not  jurifdiOion,  the  oflijcer 
i»  r»We.  Trefpafs. 

f  M«  ?Uf m.  €js,       i  Bfokf  TuCf*  s^j.       t  a  lyjp.  1>]|.  7^  ^|» 
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YrtfyA  vill  liot  lie  againft  a  mere  tnii^ftetiil  i^er^  fdf  any 
thing  done  merely  in  purfiiance  of  his  duty^  tho  it  is  fomev^hdt  iU 
fuppof  t  of  a  Wrong,  but  a  wrong  to  which  he  h  no  way  aflentingi 
or  accellary.  «  As  where  a  diftrefs  was  tortiuufly  taken  and  ini* 
|x>undfd  In  the  pound,  of  which  one  of  the  defendants  waskeeper>  ^ 
Had  aft  adion  was  brought  againft  thofe  who  took  the  diilrefs^  and 
the  pound  keeper.  .  The  adiion  washolden  not  to  lie  againft  hiiii> 
for  he  adled  merely  minifterially,  and  was  no  way  concerned  in  the 
tort.  Bat  in  this  cafe  if  he  had  exceeded  his  duty,  and  affifted  id 
the  wt-ong;  and  aflented  to  the  original  trefpais  he  would  have  bceii 
H  party  in  the  trefpaft. 

^  WhereveJ*  the  law  gives  atiy  peHonS  powei-  to  do  aiiy  a6i,  fd 
long  as  they  confine  thctnfelvcs  within  the  limits  of  the  powei* 
delegated  to  them,  tliey  are  protected  by  law  ;  but  if  they  exceed 
their  power,  or  go  out  of  iheir  jurifdidtion,  they  are  amenable  foi* 
every  fuch  ad  to  the  part)'  injured  by  it* 

i  In  all  cafes  where  conns  hold  cognizance  of  matters  hot  within 
their  juri[4;li<ftion,  their  proceedings  ate  void,  and  trcfpafs  Hea 
either  againft  the  officer,  or  againft  the  pctfon  who  applies  to  their 
jnrifdi<flion,  and  ads  under  their  decifions^ 

^  Searcli  wan'atits  if  ifTucd  properly,  and  6fl  ptdftit  appUcatioll, 
are  legal  ;  but  muft  ifliie  under  certam  reftridions.  There  mufll 
be  an  oath*  The  ground  declared.  It  mcft  be  executed  in  the 
day  time,  by  a  known  officer  in  the  prefence  of  the  party  inform^ 
ing.  And  tho  all  thefe  precautions  be  obferved,  the  perfoft  on 
whofe  information  the  warrant  ifliied^  is  liable  to  an  adtion  of  tref- 
pafs  if  nothing  be  found,  for  breaking  and  entering  the  houfe  p 
for  he  is  jqftified,  or  not,  \>y  the  event, 

3*  «A<Elions  of  ti'efpafs  may  be  bi-oiight  by  perlbiW  that  havi 
either  the  general  or  fpecial  property  in  the  thing.  The  perfon 
%ho  has  the  general  property  in  things  pei^onal,  tnty  have  aft 
adiott  for  any  injury  lone  to  them  by  a  ftrs.tq|f r,  tho  he  never 
had  adoal  pofleffion,  and  thd  they  tvere  at  the  time  the  da* 
tuage  was  done  in  the  pcfieffiofl  of  a  perfoa  that  had  the  f|3ecial 
j>roperty  j  for  a  general  property  in  things  perfonal  draws  to  it 
apoflcffioa  in  law,  by  reafon  of  their  trjuifitoriueft  fufficicnt  t0 
warrant  this  adiott.  O  Every 

4r  Cowprr,  476.  A  $  WiJf.  467*  <  a  WUA  j8i,  d  Hale'i^  P.C*  139, 
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ir  Eveiy  pcribn  who  Is  aafwrrftble  to^mo^Mr  for  perfimal  eftate 
•k  his  pofleflioD^  has  fuch  a  fpecial  property  in  it  as  enables  him 
•to  maintain  an  action  of  trefpais^  for  the  takiqg  or  injuring  of  it 
by  a  ftranger.  But  where  goods  are  delivered  to  bailee  generally 
to  j«ccp,  and  he  is  not  anfwerable  to  the  owner,  unlefs  they  afc 
loft,  or  injured  by  his  negled  or  default,  he  cannot  maintain  tref- 
,pa(s  for  any  iniury  done  them  by  3  ftranger. 

i  In  all  cales,  the  peribn  having  the  general,  or  fpecial  proper- 
ty, may  bring  this  adion  ;  but  a  recovery  by  one,  fliall  bar  the 
other  ;  for  there  ftiali  be  but  one  fatisfadion  for  the  fame  treipais. 

4.  We  are  to  confider  againft  whom  aftions  of  trefpais  may 
be  brought,  c  This  a^ion  will  lie  againft  a  lunatic,  tbo  incapa* 
ble  of  defign,  for  whenever  a  perfon  receives  an  injury  from  the 
voluntary  adt  of  another,  it  is  a  trefpafs,  tho  there  was  no  deftgn 
to  injure.  This  acliou  will  alio  lie  againft  infants  and  married 
Women. 

y  Every  pqrt}-  to  a  trefpafs,  is  liable  to  an  adion,  for  there  can 
be  no  acctiTary  in  trefpafs,  for  every  trefpafs  is  in  its  nature  joint 
and  feveral.  The  aftion  may  be  brought  againft  one  or  all  ;  but 
if  the  perfon  injured  bring  his  adion  againft  one,  he  cannot  bring 
jk  (econd  againft  another,  and  tho  the  defendant  in  the  fecond  ad- 
ion  be  a  'ftranger  to  tlie  record  in  the  firft,  yet  being  a  party  to 
the  trefpafs,  he  may  plead  the  pendency  of  the  firft  adion  in 
abatement  to  the  .fecond,  or  theacquital  or  judgment  in  tiie  ficlt 
.«dion  in  bar  to  the  fecond. 

When  more  trefpaflcrs  than  one  are  joined  in  a  fuit,  and  judg- 

bicnt  againft  them  all,  the  recovercr,  may  colled  the  damages  <tf 

either  of  them,   as  he  may  tliink  proper,  and  the  perfon  of  whom 

it  is  collcded,  has  no  remedy  againft  liis  fellow  tvefjpaHers,  for 

the  rule  is,  t^iat  there  is  no  contribution  in   trefpafs.     This  rule 

leems  hardly  to  be  founded  in  equity,  for  when  the  judgment  h 

rendered  againft  all,  it  feems   rcafonafale  Aat  each  fhouU  pay  hiff 

proportion,  and  at  no  rate  can  it  be  jiift,  th£\t  the  recoviorer  ihouM 

Ji4ve  the  power  to  dctemiine  that  one  fhould  pay  the  whole,  anj 

the  rijft  be  cxonorated  ;  for  in   this  way,  by  a  collufion  bctwecfi 

the  recovercr  arnlpArt  ^f  the  trefpaSers,  perhaps  ^he  moft  gailty^ 

the 
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tlM  mhak'\mAmmy  be  thrown  tHH>B  the  moft.  umpccot,  with- 
out a  poilibility.oficdfi^; 

*  If  "one  peHbs  conAnahdor  rcqacft  anbtter  w  take  the  g<>ods 
of  a  thW  p^rfoA,  ani  he  does  it,  adioii  lies  againft  both.  ^  If  one 
p^rfon  agrees  to  ia  trefpafe  committed  by  another  for  his  bcncfie, 
aftioa-lics  agaifift.  him,  tho  it  was  not  done  by  his  command  or 
rtt^eft.  €  But  if  a  peHoa  be  compelled  to  commit  atrefpafs,  he 
is-  noo  liable,  to  thit  a^ion,  fof  no  porfpn  can  be  guilty  of  a  trcf- 
pa6  uolefe  he  afts  vt>lttHtarily.  Bat  the  pcrfon  conipeiling  ano- 
ther to  commie  a  trcfp^ia^  is  guilty  of  the-  trcfpaTsj  and  liable  to 
air  a&ion* 

if  Where  perTonal  property  is  delivered  to  ^  perfbn  to  keep,  aSr 
byiee  ;  the  baJlee  is  not  refponfible  in  trefpafs  to  the  oii^ner,  for 
any  injury,  unlefs  there  be  a  deviation  from  the  particular  purpofe  • 
fir  which  it  was  bailed  ;  but  for  all  the  injuries  that  are  done;  tlic 
bailee  is  anfwerablc  in  an  adion  on  the  caft.     If  a  -horle  be  deli* 
vered  to  aperfon  for  a  particular  purpofe,  as  to  plough  his  land, 
tlien  if  he  kills  hira,  he  is  liable  to  an  adron  of  trefpafs,  but  if  the  ' 
horfe  was  delivered  to  him  generally  to  keep,  then  if  lie  kills  him, 
he  is  not  liable  m  trefpafs,  but  cafe,     t  If  the  bailer  take  away  * 
property  before  tijc  time  has  expired  for  which  it  was  bailed, 
cafe  only  will  lie  againfl  him  ;  for  he  who  has  the  fpccial  property 
can  never  maintain  treipafs   againfl  hhn  who  lias  the  general 
property.  , 

/  If  a  fervant  exce^,  or  vary  from  the  comnutnd  ofhlsmaftcr,^ 
or  the  truft,  or  power  given  him,  he  is  a  trdpaftr.    /'  So'  if  a  ier- 
vant  diftrain  a  horfe  by  the  command  of  his  niafter,  and  then  ufc 
or  kill  the  horfe,  the  mafter  is  not  liable  to  an  action  of  trefpafs, 
hut  the  fervant  is,  and  becomes  a  trc%ailcr  from  the  beginning. 

5.     Cf  pleadings  in  trefpafsr. 

i, In  all  cafrs  of  tFefjwfa,  the  fa^s  muft  be  allcdgeitabcdonto 

■with  force  and  arms,  or  words  muft  be  ufedof  that  import.     By 

the  common  law,  they  fliould  bealledget!  to  be  agamft  tlie  peace. 

This  was  proper  wjien  the  defendant  was  liable  to  be  fined,  or 

-amerced  in  an  adion-  of  trefpafs.     But  as-  by  our  law^  the  defend- , 

ant 
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idfl  OF  TROVER. 

«nt  IS  guilty  of  no  crime,  and  liable  to  bo  putiilhment>  it  U  vnnek 
ccflary  to  lay  the  fads  done,  to  be  againft  tbe  peacr* 

'a  The  plaintiff  in  his  declaration,  fliould  cieclare  that  he  is  the 
otvner  of  the  property  in  queftion,  or  at  leaft  that  he  has  tlie  law- 
ftfl  pofleflion  ;  but  if  he  declare  upon  a  general  property,  and  ; 
prove  a  fpecial,  it  is  good.  The  goods  taken,  or  injured,  ihould 
be  defcribed  in  the  declaration,  fo  tliat  their  identity  can  be  af- 
ccrtaincd,  for  to  declare  of  goods  generally,  is  ill.  A  price 
artd  value  fhould  be  put  upon  them,  and  the  time  of  doing  the  in- 
jdry  be  mentioned.  ^  But  the  day  is  not  material  that  is  laid  in 
the  declaration,  and  the  plaintift'  is  not  bound  to  prove  the  defend- 
apt  guilty  on  that  day,  but  may  prove  Lim  guilty  on  any  other 
day  before  the  bringing  the  aftion  and  within  the  time  limit^. 
by  the  ftatute  of  limitations,  and  it  Aiall  be  good. 

*  When  the  trcfpafs  arifes  from  an  abufe  of  an  authority  given 
by  law,  or  a  tort  done  fubfequent  to  a  lawful  ad,  it  is  fuflicient 
in  the  declaration  to  ftatc  a  trefpafs  generally,  and  then  if  the 
dcfendaQt  plead  a  fpecial  juftification,  the  particular  injury,  or  a- 
bufe  (hall  be  dated  in  the  replication.  As  where  the  plaintiff  de- 
clared generally  for  breaking  his  houfe,  and  carrying  away  hia 
goods  ;  the  defendant  judificd  the  taking,  as  a  didrefs,  damage 
feafan-,  the  plaintiff  replied,  that  the  diftrefs,  the  defendant  had 
converted  them  to  his  own  ufe.  The  defendant  demurred  becaufe 
it  was  a  departure  ;  but  the  court  held  other  wife,  for  the  abufc 
of  the  authority  madfc  Iiini  a  trefpafler  from  the  beginning  ; ' 
^hich  need  not  be  fpeciaily  ftaced  in  the  declaration,  but  may 
€ome  out  in  the  replication. 


CHArxER  Ninth. 
OF  TROVER, 


A  ROVER  IS  an  a^ion,  in  the  nature  of  an  a&ion  of  trefpafs 
on  the  calc,  which  lies  where  one  man  obtains  poileflion  of  die 
goods  of  another,  by  delivery,  finding,  or  otherwife,  and  refufe* 
to  deliver  them  to  die  owner,  or  fells,  or  converts  them  to  his 
own  ufc,  without  the  confent  of  the  owner  ;  for  which  the  owner 

by 
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OT-tluftadion  recovers  the  value  of  his  goods:  Tn  this  action,  the 
defeodant  is  fuppofcd  to  have  come  legally  into  pofleffion  of  the 
goods,  and  the  wrong  done,  or  the  gift  of  the  aftion,  is  the  illegal 
converfion  of  tliem  to  his  own  hCc,  without  which  die  adion  can-* 
Hot  be  maint'^ined. 

The  word  trover,  is  derived  from  a  French  word,  which  fig- 
niiles  to  find.  Originally  this  action  was  brought  only  in  cafct 
of  findings  but  the  convenience  of  it,  induced  courts  to  extend  it 
fl>^lier  Cafes  of  n  different  nature,  and  the  form  of  the  declaration 
lias  been  to  alledge  a  findb^by  the  defendant,  when  adually  there 
Was  a  tortious  taking.  Thisr  adion  fjpcrceded  the  a^ion  of  de* 
thiue  at  -common  law,  which  was  brought  to  obtain  a  fpecific  re* 
^ration  of  the  thing.  It  is  wholly  obfolete  in  England,  and  hat 
never  been  introduced  into  this  ftate« 

In  refpeft  of  the  pcrfons  who  may  bring  this  a^ion»  and  agalnft 
wliom  it  may  be  brought,  the  general  rule  is  the  fame  as  in  thc^ 
adion  of  trefpafs — We  need  only  remark  in  addition,  that  as  in 
trover,  the  defendant  is  fuppofed  to  conic  lawfully  by  the  poiicr- 
fion  of  the  goods,  there  are  certain  cafes  in  which  he  has  a  lien  up- 
on them,  and  may  retain  them  till  his  demand  is  fatisfied. 

The  doclrine  in  favour  of  liens,  courts  have  much  leaned  to  of 
late  years,  for  the  convenience  of  trade,  allowing  them  where  there*    0 
is  an  cxprcfs  contra^  to  tliat  cfFed,  and  where  it  is  implied  either 
from  the  ufage  of  the  trade,  or  the  manner  of  dealings  between 
the  parties.  ... 

»  A  fe&or  lias  a  lien  upon  goods  conCgncd  to  hini,  not  merely 
what  is  due  for  thofe  goods,  but  for  the  balance  of  a  general  ac- 
count, and  for  which  he  may  retain  them.  So  he  lias  a  lien  upon 
money  in  the  hands  of  the  buyer  of  goods,  which  he  fold  him  be- 
ing the  goods  of  the  principal.  So  if  goods  had  been  configncd  by 
a  trader  to  a  faftor,  and  the  faftor  knew  that  the  trader  was  in  in- 
folvent  circumftanccs,  but  he  neverihelcfs  advanced  him  money  on 
tlie  credit  of  the  goods,  he  lias  a  l:en  upon  them  for  the  money 
he  advacccd. 

S  In  the  cafe  of  manufacturers,  f  lie  lien  which  they  have  upon 

the 
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ihe  goodr  entmfted  to  them  to  manufa&ure,  ir  not  a  gcberal  6iie^ 
hut  confined  to  the-  work  done  on  the  good^  tiiemfelves^  uolefit^ 
tfxprtfs  u&gc  of  the  trade  is  proved  to  tlie  contrary.  A'»  a  xaaim* 
fy^txarer  who  takes  gpods  for  a  particular  purpo(e,  as- to  di<ethem^. 
has  a  lien  on  them  for  the  work  done  to  the  goods  themfclvefi,  hut-. 
cannot  retain  ihem  for  any  other  demand  againfl  the  owner  ;  tho 
tfec  demand  be  for  Amilar  work  before  dbnc  on  fimilar  goods, 
and  delivered  to  the  owner. 

a  But  tbe  ufage  of  trade  will  create  a  general  lien.  As  ynberm 
k  was  proved  to  be  the  ufage  for  packers  to  lend  money  to( 
dothiers,  and  the  clotlts  left  to  be  packed  were  confidarodas  9r 
pledge  not  only  for  the  packing,  but  for  the  loan  of  money  lik»- 
^iie  ;  and  here  the  bankrupt  who  was  a.  clothiev,  borrowej^ 
money  on  a  note  of  hand  from  the  petitior.er,  wh#  wa^  a  patker^ 
but  at  a  time  when  he  had  no  dealings  with  him,  and  the  bankrupt 
Having  afterwards  fent  him  cloth  to  pack  ;  it  was  held;  that  he 
might  retain  the  cloth  for  the  debt,  as  well  as  for  the  price  of 
lacking. 

All  pawns  from  the  nature  of  the  tnunfii&ion  create  Itens.  t  Anx 
inn-keeper  has  by  law  a  right  to  detain  a  l)orfe  left  wifli  him^ 
till  he  is  paid  for  the  keeping.  For  as  he  is  by  law  compilable  to 
•  receive  a  gucft  and  his  horfe,  he  fliall  have  this  remedy.  And  tlio 
in  this  cafe,  the  horfe  had  been  brouglit  to  tbe  inn  by  a  ftraflger,. 
"without  the  owner's  knowledge,  and  was  afterwards  claimed  by. 
the  owner,  yet  the  innkeeper  was  allowed  to  keep  the  horfe  till' 
paid  ;  for  fo  by  pretended  ignorance,  that  the  horfe  was  fent 
to  an  inn,  the  owner  might  defraud  the  inn-keeper,  by  getting 
his  keeping  for  nothing,  c  So  that  to  give  this  rigjit  of  retainer 
it  is  not  ueceflary  that  the  owner  (liould  be  a  giieft,  f6r  merely, 
leaving  tlie  horfe  at  the  inn,  gives  the  inn-keeper  the  rigJit  of  re- 
taining till  paid  for  his  keeping,  d  Rut  this  right  of  retaining  is. 
only  while  the  horfe  remains  in  the  inn-kecpcr's  poffcffion,  for  if  be 
fijfTers  the  horfe  to  be  taken  away,  and  the  horfe  is  brouglit  agatil' 
to  his  inn,  he  caimot  retain  him  for  the  former  demaiid, 

e  A  carrier  may  detain  goods  en tmfted  to  him  to  carry  till  he  is 

paid  for  their  carriage.    /  But  this  rule  of  lien  being  admitted  for 

the 
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4lie  beneRt  of  trade,  it  ihaill  be  confined  to  that  onlf.  A  -perfoa 
^ereibre  may  not  detain  cows  for  their  keeping.  And  in  general, 
tio  perlbn  can  in  any  cafe  retain  'where  there  is  a  fpecial  agreetnenl 
to  pay. 

A  few  cafes  more  may  be  added  under  this  head,  refpe£ling  the 
porCons  who  may  fue  or  be  fued  in  trover. 

«  Trover  will  lie  againft  the  matter  for  goods  wAich  were  delt- 
vered  to  the  fervant ;  but  in  fuch  cafe,  it  mnft  appear  that  the 
j;oods  came  to  the  hands  of  the  mader,  or  that  the  fcrvant  was  ufu- 
ally  employed  by  the  matter  to  receive  the  goods  in  the  way  of 
the  matter*s  trade.  As  where  a  pawn  was  delivered  to  a  pawa^- 
broker's  fervant,  and  which  being  loft,  the  pawner  recovered  in 
trover  againft  the  maft^;  So  trover  will  lie  againft  the  fcrvant 
himfelf  for  difpofing  of  another's  goods,  tho  to  his  matter's  trie,  and 
tliat  whether  he  has  any  authority  from  the  matter  or  not. 

I  One  tenant  in  common  or  joint  tenant  cannot  have  trover  ai* 
.gaintt  his  companion,  for  the  pottellion  of  one  is  the  potteflion  €f 
all.  c  If  one  tenant  in  common  deftroys  the  thing  held  in  con»- 
mon,  the  other  may  have  trover  agair.tt  him  for  It — ^for  that  is  ^ 
total  converilon  to  his  own  ufe  of  what  he  had  only  a  part. 

'  Trover  will  lie  againft  hutt>and  and  wife,  whenever  the  con- 
verfion  has  been  by  the  wife,  before  coverture,  or  by  herfelf 
after  coverture,  for  it  being  a  tort  by  her,  flie  (Iiall  be  joined 
with  her  huttiand  in  the  aftion  ;  but  if  the  con  verfion  be  after  co- 
verture, it  mutt  be  alledged  to  the  ufe  of  the  liuft)and  only. 

Trover  will  lie  againft  two  or  more  perfons  ;  #  and  wheaif 
perfon  hsa  beeu  fubje£led  to  pay  for  any  article  of  property  ia 
thb  afiion,  he  thereby  becomet  vetted  with  the  ownerlhip  of  it.. 

As  to  the  cafes  in  which  this  a<!lion  wHl  lie,  it  is  to  be  obferveA 
that  this  adion  is  calculated  and  deftgned  to  afcertain  and  decidb 
the  rlglit  of  property  in  things  pei  fonal,  and  will  generally  lie 
where  one  pcrfon  has  obtained  property  from  another,  and  con- 
verted it  to  his  own  ufe.  Where  a  difpute  arifes  refpe^ing  tlic 
validity  of  a  fale,  the  queftion  is  ufually   fettled  by  this  adion. 

As 
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As  if  a  perfon  claims  to  hold  property  by  purchafeof  anotber^  airf 
f be  original  owner  contends  that  it  was  flolen  from  him,  or  takeif 
firooi  him  wrongfully,  or  that  the  (cller  had  no  authority  to  make 
the  fale.  If  a  creditor  contends  that  his  debtor  has  difpofed  of 
his  eflate  without  confidcration,  in  a  fraudulent  manner  with  de- 
iign  to  defraud  his  creditors,  he  may  levy  his  execution  for  hi^ 
debt  upon  it,  and  caufe  it  to  be  fold  in  fatisfa^ion  of  his  debt^ 
and  then  tlie  purch^fer  brings  liis  action  of  trover ;  by  which  in 
thofe  cafes  the  title  to  the  thing  in  queftion  is  decided. 

This  a<ftion  does  not  lie  where  there  is  merely  an  injury,  or 
abufe  done  to  the  perlbnal  eflate  of  another,  as  wounding,  or  kill- 
ing a  horfe.     In  thefe  cafes,  trcfpafs  is  the  proper  adlion. 

Trover  lies  only  in  thofe  cafes  where  the  thing  has  been  taken, 
and  converted  to  the  ufe  of  the  wrong-doer.  If  a  perfon  acquirer 
poflcflion  of  my  property  lawfully,  as  by  hiring,  borrowing,  bail- 
ment or  finding,  and  refufes  to  dcliv  cr  it  to  me  on  demand,  and 
Converts  k  to  his  own  ufe,  this  adtion  lies.  Where  a  perfon  ob- 
tains my  property  wrongfully,  and  by  force,  trover  lies. agajtiflhini' 
to  recover  the  value  of  the  article  taken.  Trefpafs  will  lie  in  the 
the  fame  cafe  to  recover  damages,  not  only  for  the  value  of  the  ar- 
ticle but  the  injury  arifing  from  the  deprivation.  And  this  feems 
to  be  the  diflindion  between  thefe  actions.  Trover  is  defigped 
to  recover  the  value  of  the  thing,  and  trefpafs  the  damages.  Tror 
yerwill  lie  in  all  cafes  where  trefpafs  will  lie  for  a  tortious  taking 
of  goods  ;  but  trover  waves  any  challenge  for  damages  on  account 
of  the  force.  Trefpafs  will  never  lie,  where  the  original  acquifi- 
tion  of  the  poflcflion  of  the  goods  was  lawful,  unlefs  fome  ad  be 
€one  which  renders  the  perfon  a  trcfpafler  from  the  beginning. 
Aftion  of  trover  lies  for  ever}'  thing  capable  of  ownerfliip  that  U 
of  a  pcrfonal  nature,  and  in  all  cafes  where  one  perfon  detains  the 
property  of  aiwthcr  withojit  lawful  right,  tho  he  obtained  U 
lawfully. 

*  An  aAion  of  trover  lies,  tho  the  goods  converted  be  after- 
wards i^florcd  to  the  owner,  for  the  reiloration  only  goes  in  miti- 
gation of  damages. 

Ccavcrfioii  may   bpi  cxrrcfuly   cvIJcKcrd  by  an  adlual  nfe  and 
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4  6  Mo^.  2H, 


OF  TROVTR.  J05 

iciiift  Mid  by  a  tortimxa  takings  and  mvf  be  rniplW  from  a 
driaflodmi  rafiifal. 

When  a  pcrfon  comes  lawfully  by  the  pofleffion  of  the  goods  of 
another,  the  aftual  ufing  and  improving  of  them  as  his  own  is  a 
convcrfion.     ,  If  a  man  rides  a  horfe  chat  he  has  lawfully  diftraln- 
ea>  this  is  a  conterfioir.    S&k  is  if  he  Wears  ^  wearing  apparel 
tiya:  he  foawl,  or  chat  was  deHvered  to  be  kept.    Sot  if  any  d^- 
magehayyen  to  them  by  his  ne^ca,  it  is  no  coaycrfion.    c  Jf  a 
liecfimfinA  goods  and  loiet  tli«n  agam,  or  they  are  taken  from 
hitt,ha  idnot  guiky  of  a  converfion,  becaule  he  does  not  difpofe  of 
tl»m  as  hia  own.    ^  If  the  corn  of  one  man  be  carried  to  mill  by 
aMliitr^  and  the  owner  foHiids  the  miller  to  grind  it,  and  he  does, 
tl&i»a  converfion.     /  tfonc  man  after  drawing  part  of  the  wim^ 
of  another  oot  of  a  veflil,  pat  as  much  water  into  the  veflcl,  as  he 
drew  oot  wine,  thiais  a  convcrfion  of  afl  tkt  wine,  becaufe  th« 
whole  is  thereby  damaged,  if  not  fpoiled.    /  If  goods,  in  ordel^ 
to  prevent  die  finking  of  a  ftip,  ««  thrown  by  the  mafter  of  the 
iWp  anto  the  fea,  this  is  imt  a  converftoa ;  becaule  fo  far  from  dif. 
pofingofthe  goods  as  if  they  were  his  wn,  the  mafter  x>Bly  does 
whatis  neceflary  for  the  prefervation  of  the  ihip,  and  the  lives 
board. 
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e  A  tortiatm,  or  a«k«r*«l  taking  rf goods,  is  a  converfion.  Srt 
LLTr^K"***^*^.  kuem«WliBg.  or  dftming  by  one  p^rCon  ;« 
*%efe«f  thp  gooteaf  ««,d«r,  «,  if  .hey  y^„  ius  ow,,. 

But  as  there  are  inftances  in  which  it  i,  ln,pn,<ai«hle  to  pm» 
.tort.on,tflldng,oran  aftu,! converfion,  th.l«wl»,  for«ift«l» 
mode  of  proof  by  dcn,and  and  refijfal.  If  tbeicfore  I  deaHwd  my 
goods  ofa  perfonwl,ohas  tb,  pofleffion  of  thtm,  and  he  refufe,  t« 
dehver  them  to  me,  this  isconfidered  ao  pt^fumptive  .videnee  of 
a  converfion  ;  and  is  fufficicnt,  unlcls  the  defewl«it  can  avoid  it  by 
other  circmnflances. 

*  la  rd^  of  the  form  of  rtie  dedartition,  it  maybe  remarked, 
th»t  in  tKTver,  the  converfion  is  the  gift  of  the  aftion,  and  the' 
wanner  in  wMch  the  goods  came  into  the  defcndaiit's  bauds,  is 
tot  MdncemeM  ?  tlie  plamtilT  may  therefore  declare  genmlly, 
Aat  they  caai.  fmo  Ms  Lands,  or  fpecially  by  fludhig  (even  tho  in 
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fkl  the.  defendant  canie  to  thsm  by  delivery,)  or  that  the  defisii^dM^ 
fraudulently  obtained  them,  as  by  winning  theni  at  cards  from  clicf 
plaintiflTs  wife,  and  this  befng  inducement,  need  not  be  proved  ; 
but  It  IS  fuflicient  to  prove  property  in  the  piaiatiff,  and  pofleflloir 
and  coaver£oB  by  the  defendant. 

a  The  declaration  fiiould  defcribc  the  goods  with  fbfficient  cer-* 

tainty,  (b  that  they  may  be  known,  and  the  defendant  be   able 

to  make  liis  defence  again (l  the  challenge,  and  be  pleadable  in  bar 

to  another  action  for  the  fame  thing.     A  dcKiars^ion  for  one  parcet 

of  pack-cloth,  without  ietting  out  the  exa^  quantity,  and  for  fifty 

pieces  of  timber,  has  been  held  to  be  good,    b  The  dedaration^ 

mufl  ftate  the  time,  but  the  fame  latitude  is  gtren  in  point  of  proof/ 

as  in  trefpa&.     c  It  is  ufual  to  mention  the  place  wfuch  is  not  necel^ 

iary  by  our  law,  tho  it  is  m  England,  but  the  aSion  is  tranfitory^- 

and  may  be  laid  in  one  place  and  proved  in  another  ;  and  the  price^ 

and    value    of  tlic   goods,  tho  not   abfolntcly  reqiured  by  the 

common  law.     ^  An  adnumdrator  itiay  declare  that  he  Was  po^ 

(efled  of  divers  goods  and  chatties,  as  of  his  own  proper  goods^ 

and  tho-  they  were  the  tcftatof's  iri-  fiid>  yet  the  declaration  i» 
gpod. 

e  As  to  the  evidence  to  be  produced  by  the  pfeintiJEF,  it  is  to  be' 
ebferved,  that  as  this  acftion*  equally  lies  where  the  taking  has  beeir 
tortious,  or  where  the  defendant  has  lawfully  obtained  poflefitoiv  of 
'  the  pkintifTs  goods,  and  afterwards  converted  them,  what  fhalt 
be  evidence  of  a  converfion  ir>  thefe  two  cafes  feems  to  be  diffe- 
rent.   For  when  an  adoaV  taking  of  jfic  goods  in  qucffion  is  given 
in  evidence,  that  is  fuiiicient  without  (hewing  a  demand  and  refii-^ 
M ;  for  it  is  an  aiftnal  converHon  :  but  \^hen  the  defendant  comes 
to  the  goods  fay  finding,  delivery,  or  Bailment ;  for  example,  there? 
an  aftual  demand  and  refufd  mufl  be  (hewn,  to  eftablifli  a  conver- 
fion,  unfefs  an  aftual  converfion  can^be  proved,  in  wluch  cafe  it  is 
not  ncceflary  to  prove  a  demand.     For  a  demand  and  refufal  in  fuch 
cafe  Js  fufficient  evidence  of  a  converfion^     But  iris  not  ofitfelF 
a  converfion,  and  a  refufal  ou  demand,  may  be  juflifiable,  and  law- 
ful undei^  particular  circmnllanccs.     As  if  a  pcrfon  finds  my  goodft> 
and  1  demand  them,  aiid  he  anfwers,  that  ho  knows  not  irhether* 
I  ain  the  tnw  owner,  and  therefore  rcfufes  to  deliver  them  ;  this  is 

no^ 

m%  Strange^  809.  #  %  Vcat.- 13^.       <    S*Mb«  %^,       4  Latch,  a  »a* 


OF  TRESPASS  ON  THE  CASE,  -i^7 

ffiottoiie  deemed  a  comredioa  to  his  own  ofe,  as  he  keeps  them  for 
ithe  ouner.  So  ioall  the  cafes  before  mentioned^  where  a  pe|-f<ui 
liftf  a  lien  ^ipon  the  goods^  he  may  lanvfully  refufe  to  deliver  theyi 
whea  demanded^  till  hk  debt  be  fatisBed. 

A  demand  ^nd  refiifal  Js  only  prcfumptive  evidence  of  a  con- 
verlion,  for  if  it  appears  that  there  has  beer\  no  convenlon  in  fa£t, 
this  afbion  will  not  lie.  As  in  trover  againft  a  carrier  for  goods, 
which  appear  either  to  liave  been  loft,  or  ftolen  ;  In  fuch  cafe 
denial  is  no  evidence  to  fupport  the  converfion  neceflary  to  thts 
a&ion,  lince  the  contrary  is  proved,  tho  the  carrier  would  be  Ha- 
ible  under  the  cuftom  of  the  realm,  but  if  tliis  did  not  appear^  or 
the  carrier  had  the  goods  in  his  cuftody  whjcu  demanded,  this  had 
iieen-  good  evidence  of  a   converfion. 

So,  if  the  defendant  had  cut  down  the  plaiutifF's  trees,  and  left 
them  on  the  ground,  tliis  conld  not  amount  to  a  converfion,  fiuce 
it  is  plain  they  were  left  in  the  plaintiff's  pofleflion.  A  demand 
of  fatisfadHon  for  goods  taken,  and  a  refafal,  has  been  adjuc^ed 
Sufficient  evidence  of  a  converfion,  tho  there  was  no  denaand  of 
fYit  goods  themfelyes. 


Chapter    Tenth.. 

OF  TRESPASS  ON  THg  CASE. 

•  JL  RESPASS  on  the  Cafe,  is  an  aAion  brought  for  thp  re- 
fcovery  of  dai^iages,  for  a6ts  unaccompanied  with  force,  and  which 
in  their  confequencc;  only  are  injuripus.  For  thp  an  ad  may  be  in 
itfelf  lawful,  yet  if  in  its  effeds  or  confcquences  it  is  produ-fHve  of 
any  injury  to  another,  it  fubiefts  the  party  to  this  adlon.  ^  As 
where  the  defendant  put  up  a  fpout  in  his  own  ground,  this  was 
an  aft  lawful  in  itfelf,  but  when  it  produced  an  injury  to  the  plain- 
tiff by  conveying  the  water  into  his  yard,  trefj>afs  on  the  cafe  was 
adjudged  to  lie  for  fuch  confequentjal  injury,  Sq  /hoofing  of  % 
gtm  which  in  itfelf  is  an  indifFevent  and  lawful  act,  yet  wijcn  by 
|t,  the  plaintilFs  decoy  was  injured,  this  ^dioi)  w^s  held '  to  lie. 

*  It  is  not  neceflary  tpmamtaui  thisaftion,  that  the  injury  whiclr 

tb€ 
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the  pkintW  has  foftaified,  AoM  mit  Cnrntame  aft  of  tfat  Mm. 
d2Lnt,  for  the  adfotv  equally  lies  where  the  imjuy  has  ht«tt  fmftj 
hy  the  nei^d:,  or  culpable  omiffion  of  any  du^  it  wss  mamhtkt 
en  the  defendant  to  perfonn.    «  As  if  OM  retaUtean  atton^  to 

C0Qdp&  his  fuit^  and  in  conleqnence  of  any  neg^ed,  the  party  fof- 
fcrs  any  kfs,  this  a^lon  lies  againft  the  attorney  for  fiich  negled. 
So  if  a  perfon  fufFers  the  ditch,  which  borders  his  neighbour's  land, 
to  become  Ho  foul  that  the  water  will  not  run,  whereby  his  neigh- 
hour's  land  is  overflowed,  this  a^bion  lies  for  fuch  culpable  omiffi- 
on of  which  he  was  bound  by  law  to  do. 

*  But  to  charge  a  perfon  hi  this  a^ion  for  any  negled  the  klr 
raaSi  have  impoied  a  duty  upon  him,  fo  as  to  make  ^te  mtf^Mt 
culpable.  As  if  a  perfon  finds  any  things  he  is  iMnler  tto  oWgatioa 
by  law  to  keep  it  (afely,  and  if  it  be  fpoiled  while  in  his  pQfieQon> 
Ho  acbioB  lies,  for  there  was  no  duty  by  law  pn  him  to  take  any 
degree  of  care. 

f  Iti»iio  excufe  £br  the  defiendant,  that  the  u^ry  wasiiirdaa- 
tary  on  his  part.  For  if  any  damage  is  canfed  to  another^  for  the 
want  of  due  care  and  attention,  or  by  the  folly  of  the  dafendttft, 
this  adion  lies.  As  if  a  perfon  brings  an  unruly  horfe  to  break 
jn  a  place  of  public  refort,  tho  he  might  not  intend  to  do  an  injury 
to  any  perfon,  yet  if  any  one  is  kicked,  of  otherwife  hurt  by  the 
horle ;  he  ihall  have  this  afiion,  for  it  was  folly  and  want  of  care 
to  bring  him  to  fiich  a  place,  for  fuch  a  purpofe. 

</  So  neither  is  it  any  excule,  that  by  proper  attention  the  perfon 
who  receives  the  injury  might  have  avoided  it.  As  if  a  perfon 
lays  lop  of  wood  acrofs  tlic  highway,  through  which  a  perfon  by 
proper  care  might  ride  with  fafety,  yet  if  the  horfe  ftumbles  pvef 
them  aud  the  perfon  is  thrown,  he  may  recover  in  this  a£Uon  for 
the  injury. 

Biit  if  the  injury  whkh  the  perfon  has  fuftained,  arifes  from  hii 

own  ncgleft  and  folly,  and  might  have  been  avoided,  no  adion  lies, 

g  As  where  the  plairltiff  declared  he  wa»  emj^loyed  by  the  defend. 

aftt,  to  carry  a  load  of  timber  to  a  certain  place,  and  to  lay  it 

down  where  the  defendant  appointed  ;  that  he  carried  it  and  the 

defendant  having  appointed  no  place  where  it  was  to  have  been  laid 

down^ 
«  Finch**  Ltv»,  i88»      *  Cr<H  Elia.  ai9.      r  a  Lc?.  17*.       'Cro,  Jac.  44^. 
f  %  Lev*  Jy6' 
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lb«iit  4f  didbi*^,  Md  tte  ttfft  <w%v«  (jpoM^a  ;  ttil«r  a  iNli^tft  foi^ 

fault  that  he  did  not  take  oat  his  horfes  and  lead  them  aWtt^  6t 
bt  mijht  have  unloaded  the  tiiuUer  in  any  proper  place,  and  tt- 
turned. 

yrhejttfftr  a  lAgkt  h  of  a  pnytic  twttare,  that  h  Itt  tomtrnMl  fiy 
M  the  J)edple^  Che  mere  depriTing  the  puMic  of  that,  "^ill  not  (hb* 
)ed  thd  ptrty  to  an  O^ion,  for  kr  would  adtiofis  be  ii^iihont  end  ; 
«nd  the  retnedy  lauft  be  by  a  piiblic  proiecutioft.  «  But  if  iAf 
indivldnal  fii^eM  a  paftioukr  if^ry  lA  conlVqtfeilce  of  belrt^'d^ 
privtfd  of  fedi  rig^^  h«  *i*]f  have  Ma  «aion  oft  the  ea6<  i  S» 
where  Ihe  tuacier-lf  of  a  public  «aetire,  bat  coftflned  to  a  pnticukr 
heAy,  IhhAAUM  wtti  KOt  He  In  favMr  of  each  Indiridtial. 

'  Every  perfbn  employing  another  in  any  office^  or  employment, 
U  anfweraWe  for  bis  mifcondud  or  ncglcd^,  or  for  any  injury 
which  he  may  occaiion.  Therefore  a  mafter  (hall  anfwer  for 
the  mifcondo^  of  his  fervant. 

Such  ore  the  general  principles  refpeccing  this  a{i:ion.  I  have 
•beady  had  ecoafion  to  treat  of  injuries  of  this  defcriptioRy  as  thej 
refyedb  the  peribn,  ood  things  real.  It  only  remains  for  roe  to 
comfider  this  a£lion  as  it  refpe^s  things  perfonal.  For  lhi»  par- 
jpoTe^  I  ihall  coiirider  the  inguries  t^at  arife  from  the  mifcondud, 
or  negka  of  public  officers,  as  i.  Sheriffs,  and  conftables*  2. 
Attornics.  3.  Juftices  of  the  Peace.  And  the  injuries  that  arife 
fr  m  the  mfrcondud,  or  negHgence  of  pritate  p^rfons.  4.  Breach 
of  Truft.    And  5.  Deceits. 

!•  Wetreto  coafider  the  injaries  anfoig  from  the  mifoondudt 
wid  negligj^nce  of  fteriffs  and  conftables. 

In  all  cafes  of  negleft,  or  dcfaok  of  performing  their  daty  by 
deputy  flieri/Ts  and  g6al -keepers,  aftion  will  lie  citlicr  againfll 
them,  tt  againft  the  fijeriff— Conftablcs  are  rcfpoufible  for  them-  j 

fiblves  in  the  fame  manner  as  iheriiFs.  i 

Sheriffs  are  liable  in  cafci  of,  t.  Efcape.     2.  Refcoc.  and  3.  / 

Falfe  Returns.  ^ 

In 
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T.  In  trtatiog  of  efcapes,  it  is  '.neceflaiy  to'  co^^der  -vhtt  b 
legal  arrcft— wh^t  is  an  efc^pe^Jti  what  cafes,  «ad  i&ow'  fer  tte 
ihcri^P  i«  liable— what,  (hzll  txi^\iSp  .  likn^  and  how  he  ntay  hat^ 
fcdrds.    .  .         ,  . 

T.  What  (hall  be  deemed  a  legal  arreft.  a  Bare  words  wjIJ  - 
Bot  make  an  arreft,  there  muft  be  an  a<5tual  touching  of  the  body, 
gr  what  amounts  to  the  {ikmc  thing,  a  power  of  taking  immedi- 
ate poflefiiQn  of  the  body,  and  the  parties?  fubmifllon  thereto. 
And  therefore  in  the  cafe  where  the  ofBcer  faid.  to  the  perfon 
«g^inft  whom  he  had  the  writ,  he  being  at  (&mt  diftanpe,  that 
he  arretted  him  by  a  warrant  that  he  had  agaiufi  him,  and  fucb 
perfon  havings  fork  in  his  hand,  kept  the  ofHcer  at  a  diftance,  till 
be  retreated  into  the  houfe,  this  was  held  to  be .  no  arreft-  ^  So 
where  an  officer  having  a  writ  againft  a  peifon,  met  him  pu  horfer 
back  and  (aid  to  him,  you  are  my  prifoncr,  upon  which  he  turned 
back  and  fubpitted,  this  was  held  to  be  a  good  arreft,  tho  the 
officer  never  laid  hand  on  him.  But  if  on  the  officer's  (aying  thefe 
■words,  he  had  fled,  it  had  been  nq  arreft  unlcft  the  officer  had 
laid  hold  of  him. 

c  The  arreft  muft  be  by  authority  of  the  officer,  to  whom  the 
writ  is  directed,  that  is,  he  muft  be  in  company,  but  he  need  not 
be  the  hand  that  arrefts,  nor  prefent,  nor  in  the  fight  of  the  party 
arrefted  ;  as  whei*e  he  fent  his  follower  or  affiftant  forward,  wh© 
made  the  arreft,  he  being  at  fome  diftance  and  out  of  fight,  the 
arreft  was  held  to  be  good. 

J  It  is  not  lawful  to  break  open  doors,  tp  make  arreft  in  anj 
cale  of  civil  procefs,  for  the  law  will  not  allow  fuch  breach  of 
peace.  Therefore  where  officers  rapt  at  a  door,  and  on  its  being 
opened  to  fee  who  was  there,  ruftied  forcibly  in  with  their  fwotds 
drawn,  the  entry  and  arreft,  were  held  to  bie  unlawful.  But  if 
in  fuch  cafe,  they  had  entered  peaceably,  without  doubt  the  ai*vc£l 
had  been  good. 

The  law  confiders  every  man's  houfe  to  be  his  caftlc,  where  be 

may  proicd  and  defend  himfelf  and  family,  in  peace  and  fafety  ; 

and  that  it  is  better  policy  tq  permit  a  perfon  to.  fcreen  himft  If 

from  civil  procefs,  by  confining  himfelf  in  his  own  houfe,  than  tq 

fuiFe^ 
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tiSethSti  honft^to  be  broken  open^  by  which  hig  family  arid  pro->' 
pertj  may  be  expofed  to  injury.  «  But  this  protedion  and  pfi^ 
Viledge  extends  only  to  the  outer  door.  Therefore  if  the  officer 
6nds  the  outer  door  open  and  enters  peaceably,  he  may  break  open 
Inner  doors  to  make  an  arrell.  Tins  has  been  allowed  where  the 
defendant  was  a  lodger,  and  liad  (eparate  rooms,  which  were  con- 
tended to  be  hi^  dwellifig-houfe  ;  but  it  was  held  tliat  the  privi-' 
ledge  only  extended  to  outer  doors. 

S  Tho  a  perfon  lias  teeii  illegally  arretted,  as  ty  the  officcr'j^ 
breaking  into  the  hoofe,  yet  if  while  in  fuch  illegal  cuftodjr,  he  i^ 
fairly  charged  with  another  arreft,  luch  laft  arreft  fhall  be  good ; 
fcut  there  muft  be  no  fraud  or  coUufion,  firft  to  arreft  the  perfon 
Unlawfully,  and  then  to  charge  him  with  another  adioii. 

No  arreft  can  be  made  in  civil  cafes  on  Sunday  ;  ^  but  the  bail 
xnay  take  their  principal  on  Sunday,  and  furrender  him  the  next 
day.  </  If  a  perfon  is  in  cuftody  of  the  fhcriff  for  one  caufe,  deli- 
vering to  him  a  writ  againft  the  fame  perfon  for  another  caufe,  ii 
fl  good  sirreft.  Where  a  perfon  is  illegally  arretted,  courts  may' 
difcharge  hint. 

i.  What  ttiall  be  deemed  an  efcape.  In,&ll  cafes  on  mefne 
frocefs  the  officer  arrefting  a  perfon,  may  fuffer  him  to  go  at  large, 
and  fo  may  the  keeper  of  the  goal,  and  if  he  furrender  himfelf  up- 
on the  execution  that  fhall  be  obtained  agaihft  him,  there  is  no 
tffcape  ,'  becaufe  ill  fuch  cafe  the  officer  and  goalkeeper  may  be 
confidered  as  bail  for  the  defendant.  But  if  he  docs  not  furrender' 
bimfelf  on  the  execution,  then  they  wonid  be  liable  fdr  the  efcape. 
So  if  an  officer  arrefts  a  perfon  on  an  execution,  he  may  fuffer  hlnr 
to  go  at  lai*ge,  and  if  at  any  thne  ifv^ithin  the  life  of  the  execution^ 
he  commits  him  to  goal,  there  is  no  efcape.  '  A  written  contrad; 
taken  by  an  officer  from  the  third  perfon  after  levy  of  the  execu- 
tion>  that  the  debtor  fhall  be  forth-coming  in  the  life  of  the  execu< 
tion,  is  valid  i  and  the  fiifFerihg  him  to  go  at  large  is  not  an  efcape^ 
But  if  an  officer  once  arreft  the  debtor,  and  then  fuffer  him  to  go 
tt  large,  lud  does  not  commie  hhn  within  th^  life  of  the  executi- 
on, it  will  be  aii  efcape. 

When  a  perfon  is  once  commited  to  goal,  he  is  to  be  kept  ia, 

clofc 
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clofr  t«4  MA  eoBfioancnt,  to  cmnpel  hka  to  paf  tfe  dfcfatv  »<  V 
lir  k  fiiflSercd  t«  go  ocft  of  the  Ubeitiatof  die  prifiji^ 

An  cfcape  may  be  either  voluntary,  or  negligent.  A  volantary 
cfcape  is  where  the  officer,  or  goal -keeper  volantarjly  (uScrs  » 
prilbner  to  go  at  large,  and  depart  from  the  liberties  of  the  pri« 
ibn*  A  negligent  efcape  is  tSkCtcd  by  the  «arelefliic£s  and  ncg^r 
genceofan  officer. 

Every  (heriff  on  being  appointed  to  the  office^  is  bonnd  to  take 
notice  of  all  the  priiboers  in  cuftody,  at  that  time  according  to  law, 
which  were  committed  in  the  time  of  his  predeceflbr.  And  no  fte- 
riff  can  be  liable  for  an  efcape,  unlefa  the  perfon  who  has  efcaped 
lias  been  in  adual  cufiody^  either  of  himfelf  or  fome  of  his  officers. 

3,  In  whgt  cafe0^  and  how  far  the  ffieriff  is  Bable.  «  Whore 
the  proceis  is  voidi  no  a&ion  lies  ag^inft  the  iberiff  for  an  eCrape^ 
bni:  it  will  where  the  procefs  has  been  erroneous  or  irregtilar  only, 
t  Where  the  arreft  is  founded  on  a  void  judgment^  the  plaindff* 
cannot  recover  for  an  efcapOi  bat  it  is  otherwife  where  the  jndg<» 
inent  is  erroneous.  When  a  court  renders  judgment  that  has  ju* 
rifdi^ion,  the  judgment  may  be  erroneous^  but  is  not  void ;  bat  if 
tbe  court  has  no  jurifdidion^  thojodgment  is  void. 

The  (hcriff,  or  otlier  officer  arc  liable  both  in  the  cafes  of  volun- 
tary^ and  negligfmt  efcapes.  Trefpafs  on  the  cafe  only  lies  ag^inft 
officers,  in  all  c^fe$  of  efcape>  whether  on  me&e  procefs,  or  exes. 
cutioD. 

4.  Whatihall  excufe  the  flicrtfF,  aad  how  he  ifadLhaviTcdrefi; 

€  Nothing  can  excufe  a  ffierifF  or  confiidde  for  a  VQluntary  elcape.' 

He  is  liable  to  the  party,  who  however  does  not  lofe  his  remoAf 

tigainfttbe  perfon. efcaping,  but  the  officer  cannimntainrnQ  z&km 

againft  the  party,  for  a  yoluntury  efcape.    Tho  creditor  ni^y  main» 

ti^in  ana£t)03n  againft  the  party  volunlaeily  efcuping,  tho  hebas  f^ 

covered  agpiinfl  the  IheriS*  or  goal-keeper,  w4iere  he  movers  % 

left  f«m  than  the  debt ;  becaufe  in  an  adioai  againftthc  officer,  it  19 

left  with  the  jury  to  determine  wiietlier  they  will  aflUt  damago*^ 

to  the  amount  of  the  demand.    And  if  they  find  the  p ^ty  elbapingi^- 

able  to  pay,  they  may  aflefs  lefs  damages  than  the  debt,  againft  the 

officer,  and  leave  the  party  to  his  remedy  againft  him  tiiit  efcaped. 

Bat 
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a  Botriil  *f  crf##|i^8»*w*«&apc»>  the  fteriff  ^  go?»l?r,  majh 
Uglily  tiuK rct^j^^th^f p^ifww.    Tlip: tf.tl^fj  dcftodant  cfcagcs out; 

hi-ge^  the  goaler  cannot  juftiiy  cecd^  Um  (ok  his  ftfiS* 

l%e  prifoiicf  tbtift  be  taken  on  frefh  foit  to  cxcufe  the  flierlff ; 
and  tlio  he  may  have  been  out  of  fight  for  a  day  and  a  n?^t,  yfefr 
to^.  tfee  WfiiptSopbc  4ecmrf  frefefait^  aij^A^tih?  be  fteciiF  exfufcd  > 
ctnd  tbo  tjjc  prifoncr  m^y  ha^c  fled,  into  anatUcr  county,  yet  may 
the  flicriiF  tbece  pij;-lpehim,  and  retafcc  him.on  frcih  fair.  ^  Bi;k% 
tiw  recaption  mt^ftbe;  before  the  a^ljon  b^pug^t,  or  it  ftall  no^ 
^  deemed  frefh  fw?  ;  "^^  it  ajjpeared  that  tjic  tecapt;ion  waa 
not  till  after  th^  a^ip&h^d  be^q  qq^pas:gexic(;d,»  the  o^er  was  hel4 
to  be  liable. 

t  In  all  caA?a  where  ^  fficapi^  from  tfuriiSpta  bapgpiena  t^i^vgh  tb^b 
5t)fttfficiency  of  the  gosO,  Xh^  fh^eriffis  ea^cufed,  a^d  the^  cpwcty  ar^. 
liable  to  p^y  ^e  ^^^asc^.  in  tbefe  applications,  tfiutt^  Aet)i)  t0r 
have  adopted  the  principlp.  that  they  may  take  into  confideratioa^ 
ilie  cir<)mp(bnoes  aod  ability  of  the  perfon  eicaptng  ;  and  if  t»e  b^ 
ifiiiGi^  the  popr  ^rifoner'ii  o^h  and  hn  a  cptnpkte  banl^r^,  ii^ 
^t  th«ir«  Vaa  no.  probable  profped  that  he  would  cv.a:  t»v^  paiA 
Ilia  4aht^  they  wUL  gWe  very  fin^li  dauks^es. 

The  remedy  in  thefe  c^fcs  Is  by  petition  to  the  county  coitrt, 
and  on  their  denying  relief,  ah  appeal  lies  to  the  fupcrior  court, 
yhofliay  a;vrord  daiaages  and  cofts* 

The  county  ate  liable  for  no  efcape  from  the  goal,  tliat  liappciia, 
fcy  anjrjdefault  or  negligence  of  the  fheritf,  but  only  where  it  baj^* 
pens4yy  any  defe^  or  infufiiciency  in  the  goal. 

All  pertbns  who  efcape  from  goal,  oi-  who  aire  aiding  and  affift* 
ing  others  in  breaking,  or  efcaping  from  the  goal,  are  liable  in 
an  aflion  to  the  party^  at  whofe  fuit  the  prifoner  was  confined. 

If  the  party  be  in  cuftpdy  ott  cijcectltiota  or  othcrwift,  efcafcs, 
the  fhcritf  may  have  an  action  of^ifefpaCs  on  the  cafe  againfthhnj^ 
for  the  fteritf  is  liable  over  to  the  pl.airitlif  in  the  a^ion.  ATul^ 
this  a<flion  IS  maintainable  by  the  (herifFagainft  the  party  efcaping^ 
tho  hfi  himfelf  has  not  been  fued  for  the  efcape^    For  the  party  e(^ 

{^  <9ipkijE|> 

a  Bnl!*  N.  F.  69.  ft  Strange,  90$*  h  Cro,  tl'it,  6^7.  a  Suaug?,  iyj* 
e  ^ututcif  9;* 
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ckping,  Jid  a  wrong  h)r  the  efcape,  tad  diefiimflF  alWajrs  i»  liabfir 
to  the  phhttlfF  in  the  original  adion,  and  pettaya'dic  perfim  cfeap-* 
iiTg  mrght  die,  or  leave  the  coootrj  beforr  tlir-  fterlff  was  focd^ 
and  fo  he  night  Me  hi$  vtmtdj. 


An  ad  ion  will  He  in  favour  of  the  fheriff,  ^g^vA  a^  pcHbOF 
t}iat  ihail  aid  and  affiA  another  in  an  eicape. 

^.  Cf  refcaes.  «  If  a  (beriflT  arrefb  a  pcrftm  on  oieibe  pro*" 
aefs,  and  he  Is  refcned  in  going  to  goal^  the  flieriff  is  not  Ikble  ; 
fbr  as  the  fberiH^,  if  he  meets  the  party  againft  whom  he  has  a  pro- 
eels,  IS  bonnd  to  arreft  him,  ^pointed  out  to  him;  asid  as  he- 
eaniiot  be  fbppoled  to  hare  the  power  of  the  county  with  him  Hi' 
all  cafes  of  mefbe  procefe,  he  ihall  not  be  liable  for  a  refcne. 

i  Bat  if  Hich  peiibn  be  once  withiii  the  walls  of  the  priTon  af**' 
ter  foch  arreft  on  mefne  procels^  the  fteriff  ihall  in  all  cafts  be 
liable,  except  where  the  refcue  is  by  public  enemies  :  hot  if  a  par* 
ty  of  rebels,  or  traitors  break  the  prii^n,  and  let  the  prifoner^ar 
large,  the  fheriff  is  Kable  oa  this  ground,  that  be  may  dwayr 
command  the  power  of  the  county,  and  no  power  Ihall  be  deemed' 
greater  than  tliat,  except  common  enemies  ;  befides  he  may  have 
remedy  againft  rebels,  or  traitors  by  law,  boc  not  againft  conmioit 
enemies.  The  (ame  rule  of  law,  applies  in  cafes  of  final  proceft^ 
and  execution — for  wherever  the  ilierifF  has  time  to  prepare  the 
power  of  the  county,  be  (ball  be  liable  in  cafe  of  a  refcue. 

*  In  caic  of  a  refcue,  the  party  at  wbofe  fiiit  the  arreft  was  made, 
may  main^Ain  his  ti&ion  either  againft  the  flieriff,  or  the  rcfcucrs. 
If  therefore,  he  ele<^  to  proceed  againft  the  refcuers.,  it  ftiould 
feeni  that  the- ftieriff  is  difcharged. 

3.  Cf  Fal.fo  Returns.  An  officer  \%  liable  m  all  cafes  where 
he  make»  a  falfe  return,  and  where  he  makes  no  return — but  in  the 
.eate  of  an  execution,  if  he  pays  the  money  to  the  creditor,  no  aft- 
5ob'  lies  againft  bin  for  not  returning  it. 

2.  /ittornics  m  eonfcquencc  of  any  ncglcft,  mifman age- 
mentor  ^corrupt  ion,  by  which  the  client  fuffers  any  lofs,  elthi;r  in 
Ills  fuit  or  .otlierwife,  (hall  be  liable  to  pay  all  damages  to  the 
j>arty  injuncA.  d  As  where  tlie  defendant  was  an  attorney  to 
'  the 

0  Cto.  Jac.  4r>    Cro.  fijiz.  873.    1 1  Roll.  Abn  ZoZt    t  Cro»  C»r^  Jd$»v^ 
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ite  plaintiff,  Jft  »  catifc  wherein  the  platofcia*had  a  vcrdSft,  ani 
^»e  defendant  in  tkat^fiaon  having  furrcndered  hiinfclf  in  difcharga 
#fhkbail,.t^e  attorney  «cglcftcd.  to  charge  hiift  in  cxc<:utiottjj 
•irhercby  he.  wa«  difcharged  ;  this  a^ion  wa«  held  to  lie.  But  in 
fcc^cafcsit  isnotnccaflBiry  tliat  the  damages  aiouldbc  to  theiiiU 
^ount  of  the  whole  debt  ;  but4;lie  court  may  take  into  confidera- 
tion  the  ch-cumftanccs  of  the  cafe,  and  If  it  be  in  the  power  of  the 
flainti  J  to  recover  and  colled  the  whole,  or  any  part  of  the  debt, 
•f  the  origmal  debtor, .  it  Ihall  go  in  mitigation  of  dtoiages. 

fiut  the  remedy  (or  injuries  by  'thisaftion^  is  not  confined  to 
the  cafc'of  -attorney  and  client— foT  ¥  in  the  condud  jof  a  fuit 
agamft  ^my  petfon,  amattorney  is  f^&ty  of  any  4i/honeft  or  un- 
warrantable praaices,  he  is  fubjea  to  this  saion  at  the  fuit  o£ 
the  party  grieved. 

By  the  praftke  of  our  conrts/no  attorney  is  allowed  to  appeat 
In  a  csfifc,  wtthont  proper  attthority ;  if  queftioned,  his  declaration 
that  he  is  employed  is  deemed  fufiicient  evidence.  But  if  an  attor* 
ney  (hould  appear  in  a  caufe  without  aathority  from  the  party,  this 
aaion  woold  lie  ag^uft 


^.  ASlons  will  lie  agahift  jiiEccs  of  the  peace.for  any  hmach^ 
•r  neglfd  of  the  doty  of  their  aoiBce — But  here  we  muft  remark, 
that  the  power  bf  jufticea  of  thctpeace  is  judicial,  and  uihiifteriaL 
When  they  are  -afting  in  their  gudicial  capacity.,  no  aftion  can  He 
tg^inft  theovibr  any  error  m 'judgment  in  -a  i|»ieftion  that  comes 
legally  before  them  ;  for  it  is  an cftablUhed  maxinMhat  no^adioQ 
can  lie  agaiufi  a  judge,  fer^enderin^  an  erroneous  judgment.  But 
whenjuftices  are  aftingin  their  miriiftcrial  capacity,  they  arc  lia- 
ble  for^  breach,  or  neglcd  of  duty.  As  if  a  juftice  of  the  pease 
denies,  refufes,  or  obftrufts  baH,  where  it  ouglit  to  be  granted,  ad- 
ion  lie^.  So  if  a  juffice  [hould  refuie  to  fign  a  writ,  by  which 
t\yt  party  lofes  his  debt,  or  to  take  a  depolition,  by  which  the  party 
fuilains  an  injury,  without  doubt  this  z^Jdan  would  lie. 

«  A^ion  W!asl>rought  againft  a  ji^ice  txf  the  peace,  for  a  mtsiea- 
fence  in  LVs  xxfTict,  for  ^ot  calling  an  ikftion.  lie  pleaded  that 
the  pcrfen  who  appeared  A^rthe  plaintifF,  had  no  power  of  attor- 
ney, and  tlubt  ihe  writ  was  ferved  on^nly  one  of  the  defendants, 

who 
^Aoib.'ervii  C]>uicb»Sjp    Caurt,  I7p9« 
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"^ho  was  cohibjtred,  «nd  -was  dien  fal  golj,  tinli  tiiat  be  <!id  dBtf 
flfnk  it  bis  duty  to  call  the  a^Hoh.  An  Hlbe  in  fild  WM  jtfiiied  «i 
to  the  power,  and  a  demorrer  to  th^  r^ft—both  HIaes  were  fimntt 
for  the  plaintiff  by  tlie  eoonty  court,  but  judgitfeat  wfes  reveftett 
by  the  fuperior  court,  for  tlic  juftice  under  foeh  circtitnftances  could 
dot  be  liable  for  not  cilling  tde  a&lon^ibr  ktrboldbe  oslyA 
error  in  judgment. 

«  It  may  with  propriety  be  here  remarked,  that  in  the  caie  of  all 
officers,  whofe  duty  is  minifterial,  and  b  pointed  out  by  law,  that 
jTthey  are^Hty  of  a  breach,  or  negleft  «f  their  duty,  iir  if  they 
exceed  tlieir  jurifdl&ioh?  adion  will  lie  agaUift  tten  in^favobr  ^ 
the  perfon  injured— While  ftich  min'.fterial  officers,  aA:  within  th«w 
jurHaidlon,  no  atJlion  can  lie  againft  them  for  <k  miftAein  6p\tiitiii, 
refpeding  a  matter  that  was  regularly  in  their  i:^dv&ice  tofoHn 
tQ  opiniop  upon  ;  but  if  they  under  colour  of  their  office,  go  beyond 
tlieir  power,  ?hcn  ev^ry  fuch  perfon  jhall  be  refponiible  for  fuch 
aijb  to  the  party  injured— and  a  pret^p^^  that  he  w^s  adb^  in 
virtue  of  his  office,  will  be  no  excufe. 

4.  AdioDS  will  lie  againft  private  peribtd^  4at  'hAft  'bedn 
guilty  of  a  breach  of  truft.  This  fubjeft  has  been  fully  coniidered 
in  treating  of  bailment,  excepting  as  far  a^it  relates  toiim-keep^rt, 
wKph  will  \)e  difcufled  in  this  place, 

h  The  perfbn  rhaifgeable  as  ah  Inn-'luseper,  ^muft-bc  thelsreptfr 
6f  a  comtilon  ifin^  ^r^fuch  onfy  are  cha]rgnd>lewjth  tbc'lofs  ofiht 
goods  of  the 'goeft  whom  they 'entertain, 

g  It  muft  appear  that  the  perfon  robbed  In  the  inn,  was  a  traveller 

»p4  g^^^)  for  if  a  neighbour  comes  to  an  inn  keeper  and  defirea 

a  lodging,  fuch  pcrfons  is  not  a  gucft  to  recover  againft  the  inn^ 

keeper.     So  he  muft  be  received  .a  gueft  by  the  inn-keeper,  to 

piake  hun  chargeable.    ^  For  if  a  traveller  comes  to  an  inn,  an4 

the  ijln-keepcr  teljs  Wm,  his  houfe  is  full,  and  the  traveller  replieSji 

that  lie  will  Aiift  or  ta}j;e  bis  chance  in  the  inn,  which  the  ina* 

keeper  foiTers  him  tp  do,  and  the  traveller  is  robbed,  the  llin*4e^>« 

^r  is  not  liable.     But  if  the  tfayeller  had  not  ufed  thefe  words,  «ifi 

the  inn-keeper  ti^witbftandbg  his  "firft  obj^ion,  had  admktfcil 

hhn,  he  bad  been  eharge^bk ;  for  in  the  firft  cafe  tlto  tfaveflcr 

takes 
«  3  wnfon,  4^c      %  Wiifofli  38^,        H<J»  3S.  Cro.  Jac.st4*      ^'tlch* 
^45.        d  MfiOfp  fi. 
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Iltei  «tl  tte  t«|«e«f  i«ft%i^  bltfiUr,  «tt4«lie  lB&4aq^  wtA$ 

plied  waver  of  the  firft  denial,  and  fo  rcftores  the  rigljt  of  ^Uqt- 
inKbbxu 

.  *  Tl»  1(^10  tkt  g«*ft  mbft  be  *(!taiittned  by  die  aft  cfthc  ii»- 
Veeper,  or  fonie  of  his  fcrvants,  or  throagh  their  ncgled— Tfcaise? 
fore  if  the  gueft  is  robbed  i?y  his  own  fcrvant,  or  companion,  the 
inn-keeper  is  not  liable  ;  becaufc  it  was  the  fault  of  the  gueft  to 
have  fuch  perfons  with  him.  But  if  the  inn-keepef  appoints  another 
peribn  to  deep  in  the  room  with  his  gueft,  and  he  is  robbed,  the 
Itaa^cfiepin:  is  itablr. 

h  The  inn-keeper  is  only  anfwerable  for  filch  goods  of  his  gueft 
as  are  within  his  "houfe,  and  fo  are  under  his  care.  *  But  while 
ilie  gtA>ds  are  in  the  inn,  if  the  Inn -keeper  di  reds  thfc  gueft  ti 
place  them  in  a  particular  place,  under  a  lock  and  key,  or  he 
will  not  be  anfwerable  for  them,  «nd  the  gueft  neglecls,  or  refufci 
to  dofo,  bat  puts  them  in  another  place,  and  they  are  loft,  the 
inn-keeper  in  tliat  cafe  is  not  chargeable. 

i  The  Inn-keeper  is  chargeable  on  the,  ground  of  the  profit 
fee  receives  from  bi^  gueft,  or  goods  j  therefore  where  there  is  no 
profit  to  hnn  there  ihali  be  no  charge.  If  a  gueft  comes  to  an  inn^^ 
and  departs  leaving  bis  goods  there,  and  tells  the  inn-keeper  that 
he  will  return  in  a  few  days,  and  during  his  abfence  the  .goods  are 
tod,  the  ino-keeper  fiiall  not  be  charged— for  he  has  no  profit  or 
gain  fro&i  the  keeping  fuch  d^d  goods,  and  therefore  fhalln^t 
be  chargeable  for  their  lofs.  e  But  this  muft  not  be  a  temporary 
aW«BOfe  ;  -for  if  ^be  gueft. goes  oat  in  the  nomhig  about  bofin^fs^ 
and  i;;eturB3befi»re  night,  this  is  not  fuch  an  abfence  as  will  iexc^& 
the  iim«keeper.  /  This  isc<H)fincd  to  the  care  of  dead  gdods--^fbr  'if 
the^  gticft  ieav«#  hi^  borfe  there  for  any  tmie,  tho  he  is  not  thei^ 
Uonlelf,  the  ito4ceeper  -ihaU  be  charged  in  cafe  of  a  lofi,  f6t 
the-ftandiog  of  the  horfe  is  a  profit  to  the  innkeeper,  and  ia  ref- 
pedl  of  that  he  is  chargeable.  ^  Sicknefs,  or  non-fane  memory 
^iH  be  no  excudb  to  ftU  ino-keeper  in  this  adion,  for  he  is  bound 
Mt  his  peril  to  take  care  of  the  goods  of  his  guefts. 

The  refpoofibility  of  the  inn-keeper  extends  to  all  the  goods  of 

his 
«  8  Co.  «!•        k  Idem.        #  Moor,  tjS.        d  Cfo  Jac.  i88«        e  Cro. 
Jac.  igy.       /  Silk.  388.        ^  Cro.  £i:x.  6»2. 
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kii  goeft,  hit  Cecils  aad  wrhsngft;  and  all  thjogi  in  a^ion  ;  but  not 
t9  any  lois,  or  iftjor}'  done  to  bit  peifon^  as  an  aflanicj  battel^,  or 
tlie  like.       . 

If  a  fcrvant  is  robbed  of  his  matter's  property,  the  mafier  may 
maintain  tbis  adion  againft  ibe  kiD-keepcr,  at  whoTc  inn  the  gooda. 
were  loft. 

AAion  lies  agamft  an  inn-kccpcr  for  refufing  to  entertain  a 
traveller,  and  to  provide  for  his  hoffe^  he  tendering  a  pj:oper  price 
for  the  fame. 

5.    %\'c  arc  to  conCder  Deceits,  or  as  they  afc  commonly  called 

Frauds.  Frauds  may  be  coir.mitted  by  the  feller,  cither  in  the 
iralue,  or  in  the  title  to  things  fold.  Warranties  likewife  may 
be  made  by  the  fclkr  to  the  buyer,  eh  her  in  refpcd  of  the  quality, 
value,  or  title  to  the  thing  fold.  The  fubjed  of  warranties,  and 
deceits  are  iifually  coiifidcrcd  together,  and  conformably  to  the  ge- 
neral pra^ice.  I  fliall  follow  that  method — I  £Lall  £rft  coniider 
warranties,  and  then  frauds. 

1.  A  warranty  may  be  confidered  as  a  contraft  on  the  part  of 
the  feller  with  the  purchafcr,  whereby  he  engages  and  aflures  fome^ 
thing  refpeiJlir.g  the  value,  or  the  tivle  of  the  thing.  In  England 
k  is  become  a  common  praftice  to  ground  the  a(5lion  upon  the 
contra<fV,  or  promife  ;  that  the  defendant  promifed  the  pJaintiflf^ 
that  the  horfe,  or  whatever  it  may  be,  was  found,  or  the  like  j 
tnd  then  to  lay  a  breach  of  the  promife  ;  but  in  this  ft  are  tht 
ptadice  has  been  to  ground  the  adion  on  the  M'aranty. 

,  Warranties  may  be  cither  ex prefs  or  implied — and  exprefi  war- 
ranties may  be  general  or  particular.  Exprefs  warranty,  ta 
where  the  feller  contrads,  covenants,  or  warrants  to  the  boyejf 
that  the  thing  fold  is  offomc  certain  value^-^dr  is  found,  free 
of  any  dcfcdl,  good,  or  that  he  is  the  owner  according  to  thena* 
tare  of  the  property,  and  the  circumflances  of  the  tranfaftion. 

a  If  a  iervant  fells  any  thing  in  the  way  of  his  mafter's  bulinefs, 
and  warrants  it  ;  if  tlierc  i*  any  fraud,  or  deceit,  the  mafter  is 
liable.    As  where  a  gold-fmlth's  apprentice  fold  an  ingot  of  gold, 

npon 
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mpoa  1  (pedal  warranty^thae  it  was  of  the  fame  value  wfth  an  effay 
theo  ihewii,  and  apon  evidence,  it  a}  peared,  tliat  he  had  forged 
the  eflay^apdnlade  the  ingot  ont  of  ar  lodger^s  plate  that  he  ha4 
fiolen,  the  mailer  was  held  to  be  Hahle.  And  even  iho  the  (ellcf 
Umfelfhasbeen  deceived  by  his  fervant.  yet  is  he  liable  to  the  buy- 
tr.  s  For  where  a  merchant  foM  (ilk  to  anot!»er,  which  aftefWardi 
appeared  not  to  be  of  the  kind  tlie  purthufer  meant  to'buy,  where- 
by be  was  impofed  upon  in  the  value,  he  recovered  againft  th^ 
telipr,  the  it  appeared  that  there-  was  not  adual  decek  in  the 
ftUer^  but  thi^t  it  was  in  his  fad:or  beyond  fea,  for  he  fiiould  b« 
anfwerable  for  the  deceit  of  his  fadlor  civiQy,  tho  not  criminally  i 
mndfince  fome  body  moft  fuTer,  it  is  more  reafonable,  that  he  who 
tnified  the  fador  ihould  be  a  lofer,  than  tlic  other. 

^  Bnt  to  charge  the  feller  by  reafon  of  his  wararrty,  It  ma(t  b« 
•blerved,  that  the  warranty  does  not  extend  to  defe£ls  vifible  to 
Ibe  eye  of  thebnycr,  for  of  the(e  he  mud  be  apprifed  at  the  time  of 
tilt  fale,  bat  if  the  defed^  is  not  vifible,  there  a  general  warranter 
iball  extend  to  it,  and  fubjed  the  feller  in  cafe  of  a  fraud.  #  As  « 
warranty,  on  the  fale  of  cloth,  that  it  is  of  fuch  a  length,  and  \t 
turns  out  to  be  otherwife^  this  a&ion  lies  againft  the  feller,  be# 
caufe  fuch  a  defc&  is  not  vifible  to  the  eye,  but  is  to  be  diftovered 
only  by  meafuring.  j  So  where  the  warranty  was  on  the  fale  of 
an  horie,  which  was  warranted  found  by  the  feller,  and  it  appeared 
afterwards  that  he  was  blind,  ;this  a^ion  was  held  to  lie.  For 
t}]o  blindneis  is  a  defedt  in  general  vifible  to  the  eye,  yet  in  borfet 
it  requires  (kill  to  difcern  it. 

4  The  warranty  muft  be  made  at  the  time  of  the  fale,  and  noe 
afterwards,  in  order  to  charge  the  vender  ;  for  if  made  after  fale, 
it  is  made  without  coniideration,  neither  does  the  buyer  thes 
taktthe  goods  on  the  credit  of  the  feller. 

/  So  the  warranty  muft  be  in  the  prefent  tcnfe,  that  the  thing 
11  found,  iRS<:that  it  will  be  found. 

/  An  ofFcr  of  warranty  at  one  time  (hall  not  extend  to  a  fub(c- 

queht  fale  of  the  fame  tiling.     For  where  the  defendant  came  to. 

the  plaintiff  who  was  a  fword-cutler,  and  offered   to  fell  him  a 

iecond  hand  (word,  and  warraatingthe  hilt  to  be  filver,'^e  plain- 

tiff 

a  iSailt.  289,  •  I  4  Efp.  Dis  415  ^  Ftnch'i  Law,i^.  .<ifS4k.  »4* 
#Fioch's  Ltw,  X89-       /  $  fitaiU.  Com.  s;9.       g  i  Strange^  414* 
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tiff  oflStred  bin  z  gainct  atkia  Mffer  k,  wUdrbe  rcftftd;  b«i 
kaviDg  oficrsd  tiit  A^ord  to  nony  iWor4-cqt}oi%  and;  aoMtr  l^W^^^g 
bim  (bmuch  as  a  goi^ea  and  a  halfy  he  returficd  U  d)«  plaintiff^ 
ivbo  vould  then  give  him  but  twrat>-cight  Siiliikig^j  wbicli  tbf9 
^fendaot  took.  It  appeared  afterwardf  that  the  gripe  oaly  w^ 
fiver  apd  the  refl  brals.  Upon  which  the  plainciff  hrouj^t  hif 
li£fcioii  opon  the  firft  warranty,  but  it  w»  adjjidgc^  tba;^  i^.  Hi^ji^ti 
Gitead  to  the  fiibie^irut  ^« 

m  If  the  vender  knowing  the  goo^  to  he  tkn(fr\3TfS,  ufe*  Anj^ 
art  to  di^nifc  them,  or  if  they  are  in  any  ihape  dXlFcrenr  front 
%hat  he  repreftnts  them  to  be  to  the  bayer^  this  adion  Kes,  for 
this  artifice  fliafl  be  deemed  equivalent  to  att  expreft  warranty, 
and  the  aftion  may  be  brought  on  the  warranty,  and  proof  of  fccb 
trtffice  ihall  be  fuffident  to  ftpf  ort  it. 

hi  all  caies  of  llie  &it  of  goods,  for  a  Mi  and'  a^kt({t]ate  price 
•ec€>rding  to  their  value,  where  there  16  110  exprefr  warranty,  tW 
hm  impKes  a  warranty  on  the  part  of  the  ftller,  to  the  buyer, 
that  the  things  fold  arc  his  ©wn — ^tbat  they  are  good,  found,  an* 
free  of  any  defed^  av  thecaft  may  be.  For  where  a  inan  reoelVci 
an  adequate* conftdei-atibn  for  his  |>ropert^',  there  i^thefame  reafbnr 
andjuflice  that  he  fiiould  warrant  it,  as  if  he  m^Ac  ai»  expreA 
warranty  for  the  fame  confidcration.  Implied  warranties,  will 
extend  to  all  defefts  exifting  at  the  time  of  the  fele,  which  are  not 
vifiblc,  whetlier  they  are  known  to  the  ftller  or  not.  For  it  it 
reafonabie  that  every  pci-fon  ftould  fttfFcr  the  lofs  that  happens 
to  any  goods  while  be  it  the  owner,  and  thathefhouldnbt  have  an 
Qpportuivty  to  fhift  his  misfortunes  on  to  bis  neighboura.  Tk»  proof 
cf  a&uai  fcience  of  the  exiftence  of  the  defed  Slight  be  e!S(remc}]| 
difficult.  It  is  therefore  better  to makie  the  exiftence -of  the  dev 
feA  the  gift  of  the  adion,  whi<b  is  capable  of  proof,  withouft  JUSk 

colty,  audit  the  faireft  criterion  to  fix  the  liability  of  the  felU?*. 

»i.  ♦ 

All  implied  warranties  may  be  avoided  by  the  pirtlut  when  aft 
the  time  of  the  fale  it  is  exprcfsly  ftjpulatcd,  thai;  the.  purc^iafer 
fiiall  take  the  property  at  his  own  rlfcjue,  and  that  the  feller  (hall 
sot  be  holden  upon  the  warranty, 

Sfi  if  iruppciar;  chut  the  price  olilftt  thfai|p^  wu^fodi  tac- 
tile 
«  a  Roll.  Rep*  5« 
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the  pinks  MiA  hate  cotinnnpkted  the  icfkA  at  the  time  Af  the 
fale,  the  law  will  imply  no  warranty. 

2.  Deceits,  bi  Ftauiti,  liett  tlaiflt  our  coftlidcratioti,  and  aji 
this  IS  fubjed  of  freqaent  difcuiliou  before  courts  oF  law^  it  de'^ 
lervcs  minute  iUuftration* 

All  ttade,  dealing  and  rpecnUttbh  is  fourided  btt  the  |>rincijple^ 
that  eVcty  perfon  has  a  right  to  take  advantage  of  his  fuperior 
knowledge,  difcernment,  judgment  atad  ifaduftry  ih  making  bar- 
gains in  ail  cafes  where  the  parties  have  equal  means  of  informati- 
on. If  one  man  can  better  afcertain  and  eflimare  the  value  of  pro- 
perty than  another,  ahd  by  that  mean  can  make  a  better  bargain, 
Univerfal  pradice  will  juftify  the  tranfadlion*  If  one  perfon  knows 
that  any  kind  of  goods  bears  a  higher  price  ih  ohe  place  than  in  ano- 
ther, he  has  a  right,  without  difclofing  his  knowledge,  to  purchafe 
in  thccheapcft,  and  fell  in  the  deareft  place.  This  is  the  founda- 
tion of  all  fpcculatiott.  HoW  far  it  is  juftifiable  ih  a  moral  view  for 
a  perfon  to  take  advantage  of  the  ignorance,  ot  warit  ot  Judgment 
of  his  neighbour.  Is  a  queftion  that  belongs  to  a  treatifc  on  ethics  i 
But  in  this  place  it  is  (iifficient  to  obferve  that  tliis  is  the  great 
bafis  of  tbtnmef  cial  ti-atifaaibtis,  and  Warranted  by  law.  fiut  then 
it  mufi  be  obfttved  that  bo  perfon  in  making  a  bargain  has  a  right 
to  conceal  or  Jbppreis  thofe  material  fafls  and  circumftances  Which 
he  has  the  meatis  of  knowing,  but  Which  the  other  party  has  nor. 
Neither  may  a  perfon  be  guilty  of  any  difgUifb,  deceit,  falfhood  or 
inlfreprefentation,  for  the  purpofe  of  obtaining  the  advantage  o^ 
another  in  a  bargain. 

.    n  "Uheit  a  thing  is  oi^  a  ceirtain  value,  ahd  that  known  to  the 

feller,  but  cannot  be  known  tb  the  buyer,  for  any  deceit  in  thtf 

affirtnihg  the  value  to  be  difFcteiit  froiii  What  it  is,  this  adtion  lies* 

As  where  the  landlord  o^au  houfc,  Wiihingto  difpofe  of  his  inrereft 

in  it,  affirmed  the  fent  to  be  more  thah  it  really  was,  whei-eby  the 

purehafer  was  induced  to  give  more  than  it  Was  worth,  this  adUoii 

Was  hel<l  to  lie  ;  fOr  the  value  of  the  rent  Was  a  matter  of  private 

knowledge  betWeeft  the  lahdlotd  and  tenant;    This  i'efpefts  only 

things  of  a  certain  and  detenninate  value  :  but  Where  the  things 

fold  are  of  an  uncertain  value,  dependent  On  opinion,  whim,  ot 

R  fancy, 

di  Salk.  ail. 
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B^ncjy  there  no  adioo  will  fie  upasA  a  perfim  for  deduii^  dnC 
they  are  worth  more  than  the  conaion  cftimatioa  ;  for  this  b  mere 
opinioOy  without  any  imTrepreicntadon  of  fads^  which  the  other 
party  has  equal  means  to  know  and  judge  upon.  As  if  a  man  fliould 
declare  that  his  horfe  was  worth  fifty  pounds^  and  another  ihoiild 
jrive  3t,  when  in  fk&  he  was  not  worth  more  than  twenty,  no  adioo 
lies  ;  for  it  can  nev^r  be  fafe  to  admit  the  principle  that  a  peribn 
may  be  iubjeded  in  damages  for  a  fraud,  becaufe  be  has  (old  proper^ 
ty  for  more  than  it  was  worth  inconnnooeftimatioo,  or  in  the  opt* 
nion  of  jury.  Yet,  if  a  man  takes  advantage  of  the  ignorance,  or 
confidence  of  another  in  that  manner,  hb  condud  cannot  be  juftificd 
by  mor^l  principles. 

«  A£ki<m  will  not  lie  for  a  fraud  in  the  fale  of  public  fecorities, 
becaofe  of  a  public  nature,  and  their  value  a  matter  of  public  no- 
toriety, equally  within  the  knowledge  of  buyer  and  feller  ;  but  in 
the  fale  of  private  orders  drawn  by  individuals,  or  by  fclcd-men, 
where  the  value  adually  lies  in  the  knowledge  of  the  feller,  and 
not  of  the  buyer,  a6iion  will  lie  for  any  fraud,  falfhood,  or  mifre- 
prefentation,  whreby  the  plaint^  has  been  injured. 

It  is  fiiid  to  be  a  itde  of  common  }aw>  that  if  the  buyer  has  an  op^ 
portwsity  to  t»£Nrm  himiclf  of  the  true  value  of  the  thing,  and  neg- 
leded  it,  tbt  a&ioa  will  net  lie.  As  if  in  the  ca(e  before  mendoncd 
of  the  landlord,  if  he  had  onjy  faid  that  another  perfon  would  gtre 
&  much  for  it,  when  in  fad:  he  had  never  offered  any  thing,  this 
-adion  wonU  not  lie,  becaufe  the  buyer  might  have  enqoirM,  and 
been  informed  the  truth.  But  the  principle  that  no  adion  will  lie 
for  a  fatlfc  affirmation,  where  the  party  has  the  means  of difcover- 
jng  the  troth,  feems  of  late  to  have  been  exploded,  and  the  dodrine 
refpeding  frauds,  is  eftablifhed  upon  a  broader  and  more  equitable 
bafis. 

The  general  rule  is,  that  where  the  feller  is  guilty  of  a  fiaHe  affir- 
mation  or  mifrcprcfcntation  of  any  fad,  relative  to  the  thing  fold, 
which  is  material  to  induce  the  buyer  to  purchafe,  and  by  which  he 
is  defrauded,  adion  lies,  tho  it  was  in  the  power  of  the  purchaier 
by  enquiry  to  have  difcovercd  the  truth.  For  it  is  a  moral  duty  io- 
cumbcnt  on  every  perfon,  to  fpeak  the  truth.  If  any  perfon  vio- 
lates the  truth,  he  is  guilty  ef  an  immoral  ad,  and  ought  to  be  an* 

fwentble 
«  Bacon  vk  Stnfard»  Sap*  C.  X790« 
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fwcrabic  for  every  injury  that  another  may  foiktn  by  it.  For  the 
purpofe  of  conduding  the  intercourfe  amongmankind,  it  is  neceffitf^ 
ry  aodreafonabha  that  iJiey  fiiould  fepojie  confidciice^in  the  aflerti- 
ons  and  declarations  of  each  other  ;  and  that  in  fuch  cafes^  they 
fhouldbe  obliged  tx)  m^kfe  fearch  and  enquiry  rel|)e£tiDg  their  truth, 
which  muft  be  a  great  obftru^tion  to  tlie  negociation  of  bufinefi.  It 
ia  alfo  compatible  with  pfudence  and  caution,  as  well  nataralfor  a 
perfonto  believe  the  declarations  of  thofe  who  are  in  common  re- 
pute. If  a  peHbn  will  take  advantage  of  tlus  general  confidence 
that  is  repoied  in  the  aSertions  of  mankind,  for  the  purpofe  of  dc- 
fbmding  another  by  &lfiiood  and  mifreprefentation,  reafon  aud 
jnftkc  condemn  him  for  the  crime,  and  die  Uw  compels  him  to  make 
a.  reparation  in  damages  for  the  injury* 

In  all  anions  for  a  deceit,  it  is  neceilary  to  alledge  and  prove  a 
fcience  in  the  feller  ;  for  this  is  neceflary  to  conftltute  a  fraud,  tho 
not  a  warranty,  a  As  where  the  plaintiff  declared  that  the  de- 
fendant being  a  goldfmith,  and  having  (kill  in  precioas  ftone^,  had 
a  ftone  which  he  affirmed  to  be  a  bezoar  (lone,  which  he  fold  to  him 
for  two  hundred  pounds,  when  in  tnith  it  was  not  a  bezoar  ftone. 
After  verdift  for  the  plaintiff,  judgment  was  arretted,  becaufe  the 
declaration  had  not  charged  either  that  the  defendant  foW  it  know- 
ing it  not  to  be  a  bezoar  flone,  or  that  be  bad  warranted  at  for 
ftich  a  ftone. 

This  aftion  will  lie  for  a  fraud  in  the  feller,  rcfpedlng  tlie  re« 
prefentation  of  his  title  to  tlie  thing  fold.  ^  In  all  tafea  where  a. 
perfon  fclU  property  as  his  own,  knowing  it  to  belong  to  another 
peribn,  this  aciion  will  lie  againft  him  ;  but  to  fupport  the  fraud, 
it  is  neceflary  to  alledge  and  prove  a  fcience  in  the  feller.  €  So 
where  a  perfon  afHrming  that  certain,  goods  are  the  property  oif 
his  friend,  that  he  has  authority  to  fell  them,  and  in  faft  docs 
leU,  having  no  authority  ;  for  this  fraud,  a<5lion  lies.  In  this  cafe, 
the  deceit  being  in  the  falfe  affinnarion,  it  will  be  fufficient  to 
prove  them  the  goods  of  another  perlbn,  without  proving  the  de- 
fendant knew  them  to  be  fo  ;  for  it  need  not  be  averred  in.  the  de- 
claration, and  this  proof  would  be  fufHcient  to  put  the  defendant 
on  proof  that  he  had  authority  to  fell  them.     An  affirmation  by  a 

perfon 
«Cro,  Jar.  41.        ^  Salk.  »io.     Ld*  J^ym.  S9S*       <  Buil.  N.  P.  j». 
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pcrfon  that  he  is  the  owner  of  things  in  pofleffiiNi^  amounts  to  a 
wammty  to  the  buyer. 

a  The  rule  of  the  common  law  feems  to  be,  that  if  a  perfoa 
fells  a  thing  which  he  really  believes,  and  has  reafooablc  groond 
to  believe  is  his  property,  as  if  he  obtained  it  by  fair  pordnle  ; 
that  no  adion  will  lie  againft  him  for  felling  it,  even  tho  it  tnms 
oot  that  he  has  no  property  in  it — diat  if  he  fells  a  thing  out  of 
his  pofleffion  affirming  himfelf  to  be  the  owner,  or  knowing  that 
he  is  not  the  owner,  no  adion  lies  againft  him  ;  for  being  out  of 
pofleffion,  the  buyer  muft  take  care. — Theie  principles,  however^ 
are  not  founded  in  juftice,  and  I  prefumo  never  have  been,  and 
never  will  be  admitted  as  common  law  in  tliis  ftate  ;  bat  that  the 
following  principle  founded  in  equity,  will  be  adopted  ;  that  in 
all  cafes  where  a  peHbn  for  a  valuable  and  adequate  confLdcration, 
folk  goods  not  his  own  to  another,  the  law  implies  that  he  warrants 
to  the  buyer,  that  they  are  his  own,  whether  he  affirms  they 
are  his  own,  or  whether  or  not  he  knows  that  they  are  not  his 
own.  And  that  in  all  cafes  an  action  will  lie  on  this  implied 
warranty  ;  and  that  the  gift  of  the  adion  is  not  wiiether  the  feller 
affirmed  the  goods  to  be  his,  or  knew  that  they  were  not ;  but 
merely  whether  the  goods  were  his,  or  not  at  the  time  of  the  (ale. 
This  principle  moft  certainly  is  founded  in  reafon  and  common 
fenfe.  For  if  a  man  excrcifes  an  ad  of  ownerlhip  about  property, 
by  offering  it  to  fale,  he  by  implication  declares  he  is  the  owner, 
and  the  buyer  has  reafon  to  believe  he  is  the  owner  ;  this  there- 
fore ought  to  amount  to  a  warranty  in  law. 

Another  ground  of  this  adion  as  founded  on  deceit,  is  where 
an  injury  is  done  to  any  perfon  from  an  impolition  in  cheating, 
or  ufmgfalfp  pretences.  ^  As  whare  money  was  left  in  the  hands 
of  a  third  perfon,  to  be  delivered  to  the  plaintiff,  and  the  defend- 
ant pretending  to  be  the  plaintiff  to  fuck  perfon,  obtained  the 
muney,  this  action  was  held  to  lie.  c  So  for  cheating  a  perlbn  by 
felfe  cards  or  dice,  out  of  any  fani  of  money,  this  action  will  lie. 
d  So  afliiming  a  falfc  charaftcr,  and  by  that  means  committing  a 
cheat,  is  aftionable  ;  as  if  a  man  pretending  to  be  lingXe,  prevails 
on  a  woman  to  marry  him,  when  in  fad  he  is  married,  this  action 

wUl 
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XfUl  Ite-— but  if  a  married  woman  cimiBUts  a  fimilar  fault,  it  is  not 
adionabJ[e,  for  all  afts  of  married  women  are  void. 

I  ihall  mention  (bme  decifions  nnder  this  head,  that  have  taken 
place  in  this  Rate.  A  man  of  property  gave  Ins  note  to  a  known 
bankrupt,  who  by  means  of  it  porchafcd  property  and  indorfed 
over  the  note  in  payment,  and  then  gave  a  difcharge  on  the  note 
to  the  promlfibr,  by  which  the  indorfee  was  defeated  of  the  pay- 
ment. For  the  firaudulent  ^  of  giving  a  note  to  a  bankrupt,  and 
then  taking  a  difcharge,  their  being  prefmnption  of  a  collufion, 
which  was  exprefsly  ali^dged  in  the  declaration,  the  promiflbr 
was  fubje£bed  in  this  adion  to  die  indorfee. 

Where  a  man  of  property  combines  with  a  bankrupt^  and  fiir- 
nifhes  him  with  the  means  of  making  the  figure  t/f  a  man  of  proper- 
ty, and  to  make  part  payment  for  what  he  may  parchafe,  with  * 
view  that  he  may  go  where  he  is  unknown,  and  acquire  property 
on  credit,  or  for  part  payment  and  credit,  fo  that  they  both  may 
fiiare  in  the  profits  of  the  trade  ;  any  perfon  who  ihall  be  taken  in 
and  defrauded  by  fuch  perfon  fo  fitted  out  for  that  purpofe,  may 
bring  this  a^km  againft  the  perfau  who  fitted  him  out,  and  on  tlie 
ground  of  a  fraudulent  combination,  may  recover  damages  for  the 
cheat.  This  feems  to  be  going  great  lengths  in  favour  of  a  perfon 
who  is  cbeatcdby  voluntarily  trufling  a  ftrangcr  and  a  bankrupt ; 
but  when  it  is  confidered  that  tlie  man  of  property  wlio  combines 
with  the  bankrupt  is  the  indlre^  remote,  but  ultimate  caufe  of 
the  cheat,  by  fiiniiihing  means,  without  which  it  could  not  have  been 
accompliflied,  and  tliat  this  is  an  immoral  aft,  it  muft  be  acknowl- 
edged to  be  right  to  fubjed  him.  For  fraud  ought  to  be  dlfcoun- 
gcd  in  every  ihape  it  aflumes. 

So  where  the  defendant  having  obtained  an  illegal  and  void 
warrant  to  take  the  property  of  another,  procured  and  perfuaded 
the  plaintiff  to  aid  and  affift  the  officer  in  the  execution  of  it  by 
mlfreprefentation,  by  falfcly  affirmining  that  the  warrant,  and  tlic 
whole  bufinefs  was  legal,  and  afterwards  an  ad  ion  was  brought 
againfl  the  plaintiff  by  the  owner  of  the  property  for  a  trcfpalk, 
and  the  warrant  being  found  void,  he  was  adjudged  a  trefpaflcr, 
and  fiibjeftcd  to  pay  large  damages.     Upon  this  he  brought  his 

adion 


13^  OF  TRESPASS  ON  THE  CASE. 

wEtifm  a^inft  tbe  Mendant,  fwr  tbe  Itlfe  declaration  and  mifre* 
prdcntatioD  rcfpe^cing  the  legaik j  of  tbe  warrant,  and  tfat  m€&m 
i|i3S  lufUined^ 

If  a  creditor,  or  his  attome^r  ftoold  turn  out  to  an  officer  on  an 
attachmeut,  or  exectition,  ellate  that  did  not  belong  to  the  debtor, 
and  tbe  owner  (hould  bring  Ins  adion  againft  the  officer  and  reco- 
ver ;  ai6flott  would  Ee  in  favoor  of  the  officer  againft  fuch  peHbn, 
Car  tendering  to  lam,  and  direding  him  to  lery  on  the  eftate  of  a- 
perfon,  not  named  in  the  attachment  or  execntion. 

Thb  action  of  trefpais  on  the  cafe,  will  lie  againfta  pcrfoafor 
aoc  procttringan  infurance. 

•  For  where  a  merchant  gives  inftnidions  to  his  correfpondent 
to  cfFeft  an  infurance  on  a  (hip  of  his  ;  and  he  negle£ts  to  do  it, 
he  is  liable  in  this  adion,  under  the  following  curcwmftances. 
When  the  merchant  abroad  has  effects  in  the  hands  of  hb  corref- 
pondent here,  he  is  bound  to  enfure,  if  ordered  fo  to  do — for  the 
merchant  abroad  has  a  right  to  appropriate  his  money  in  the  hands 
of  another,  in  any  manner  he  pleafcs.  Where  there  arc  no  effects 
c»f  the  merchant  abroad  in  the  hands  of  the  other,  but  the  course 
of  the  dealing  has  been  fuch  thai  it  has  been  ufual  to  (end  orders 
for  one  to  mfure  and  the  other  to  comply,  in  (uch  cafe  if  the  mer- 
chant here  negleds  to  make  fuch  afurance,  he  (hall' be  liable,  unlefs 
he  has  given  notice  to  fuch  perfon  to  difcoutinue  the  dealing. 
"Where  a  merchant  abroad  has  fent  bills  of  lading  to  his  correfpond- 
ent here,  he  may  engraft  on  them  an  order  to  infure,  as  the  implied 
condition  on  which  tliey  are  to  be  accepted,  which  the  merchant  here 
muft  obey,  if  he  accepts  them.  But  if  the  merchant  abroad  limits 
the  merchant  here  to  too  fniall  a  premium,  fo  that  no  infurance 
can  be  procured,  he  is  not  liable. 

So  where  the  merchant  here  ufes  due  diligence  to  procure  an  in- 
furance, which  cannot  be  done,  or  makes  an  infurance  which  proves 
incfFeclual  without  his  fault,  he  is  not  liable  ;  for  if  he  ads  faith« 
fully,  and  is  not  guilty  of  any  negligence,  he  (hall  not  be  liable. 


Chapter 
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Chapt£il    £levektii« 
OF  DEBT. 


JLJeBT  U  an  M&ion  founded  on  cootvaA^  «xprefi  or  impCrd,  is 
which  the  certainty  of  thefum,  or  duty  appears,  and  in  whidi  dw 
plaintiff  IS  to  recover  the  fiun  in  nomero,  and  not  in  damages. 

Debt  will  lie  upon^  i .  Simple  ContraA.  s.  Bonds,  j.  Lca&a. 
4.  Judgment*    And  5.  Awards. 

I.  Debt  on  fimple  contra&s.  «  Debt  lies  upon  all  (imple 
contra^  where  there  is  a  conunutation  of  property  for  money* 
As  &r  the  price  of  goods  fold,  wlierein  the  price  has  been  afccr- 
tained  between  the  parties.  So  it  will  on  all  fmiple  ctmtnStiB 
which  are  determinate,  and  the  fum  due  is  ceruin,  and  dependent 
on  no  after  calculation.  But  for  fuch  cafe?*  this  adion  has  g^wn 
into  difiiiie — becaufe  by  the  common  law,  the  wager  of  law  is  al- 
lowed,  and  becauie  the  plaintiff  muft  recover  the  exad  fiim  de- 
clared for,  or  be  cannot  have  judgment,  which  being  often  anoer« 
tain,  it  has  given  way  to  the  adion  of  afliunpfit ;  in  which  a  pcr- 
ibn  may  recover  fuch  fum  as  he  proves  to  be  due.  But  {lill  this 
adion  may  be  brought  on  fimple  contrads,  tho  never  pra&iied  5 
it  is  therefore  neceflary  to  obferve  that  it  will  not  lie  againft  ^  an 
executor,  or  adminiftrator,  «  nor  upon  a  promife  to  pay  the  debt 
of  another,  ^  nor  againft  the  accepter  of  a  bill  of  exchange. 

a.  Of  Debt  on  Bonds.  The  genera]  principles  refpe^ing  bon^ 
have  already  been  confidered  in  treating  of  contracts.  It  only  re- 
mains to  mention  fome  particular  rules  refpe&ing  actions  that  are 
grounded  upon  them. 

'If  a  man  be  bound  by  a  bond  to  pay  a  fiun  of  money  at  five  icv* 

eral  days,  the  obligee  fhall  not  have  an  adion  of  debt,  till  all  ths 

days  are  paft,  for  the  contraft  is  entire,  fo  that  die  breach  of  it  is 

not  complete  till  all  the  days  are  pad.    This  is  where  the  entire 

fum  is  due  on  a  fingle  bond  j  for  if  it  be  a  bond  in  a  penal  fum, 

conditioned  for  the  paymeut  of  money  at  different  days,  the  con* 

dition  is  broken,  and  the  bond  becomes  abfolute  upon  failure  of 

payment  at  any  of  the  days,  and  debt  lies  before  the  laft  day  is 

paft. 

In 
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«  Is  debt  on  A  fimple  contrsd,  tbe  plaiatitffbotiM  (et  forth  ifl 
bis  declaration^  the  proniiiie  or  confidcratkni,  iwhich  is  the  ground 
of  the  a^ion,  but  in  declaring  on  a  fj>ecialty,  it  mnft  be  on  a  cer- 
tain writing  obligatory,  or  deed  fealed  with  his  leal,  tnd  conciodc 
with  a  profert^  for  the  bond  or  obligation'  is  of  itfelf  fuffident. 

fiends  are  either  lingle  or  conditional.  Conditional  bonds  cdll<« 
tain  certain  conditions^  which  if  fulfilled^  the  penal  part  be€oaictf 
void. 

In  a&ions  brought  opod  bonds  containing  conditions,  the  dedt« 
ration  may  either  fet  forth  tiie  conditions  at  brge,  with  anaflign^ 
snentof  the  breach,  or  it  may  be  founded  only  on  the  penal  part  } 
!n  which  cafe,  the  defendant  having  prayed  oyer  the  bond,  may 
plead  the  conditions,  with  an  averment  of  the  performance,  and 
then  the  plamtiff  in  his  replication,  may  affign  thebreach.  This 
general  role  of  the  common  law,  extends  to  all  caibs  of  bonds  of 
an  official  natore,  exceptmg  in  the  caie  of  fherifFs,  who  in  adionf 
on  official  bonds,  muft  ftate  the  conditions  in  the  dedafotion.  Tlaf 
is  a  principle  introduced  by  our  courts. 

^  It  is  a  general  rule,  that  in  adions  on  bonds,  the  plaintiff 
ihould  affign  but  a  lingle  breach,  for  fo  only  can  the  defendant 
know  where  to  apply  bis  defence,  i  But  where  the  traniadioil 
on  which  the  breach  is  founded  is  entire^  though  it  confifts  of  many 
parts^  a  general  affignment  of  a  breach  will  be  fufficient. 

d  Where  a  fiogle  breach  is  affigned,  it  Ihould  be  fully,  tndpartt- 
colarly  dated  in  what  manner  the  breach  accrued.  «The  breach 
ihoold  be  fo  affigned,  that  by  no  prefumption  it  ihall  be  out  dFth^ 
condition  of  the  bond  ;  for  fo  judgment  might  be  given  without 
caufe  of  adion.  /  But  the  affignment  of  the  breach  need  not  be 
in  the  words  of  the  condition,  if  it  appears  to  be  within  thcmean* 
ing  or  intent  of  the  agreement. 

g  Where  the  plaintifFbrings  debt  on  bond,  for  the  performanctf 
of  any  thing,  if  the  defendant  pleads  matter  of  excufe,  the  plaintiff 
need  not  fet  out  a  particular  breach,  for  the  excuie  admits  the  non^ 
performance,  and  juftifies  it.  An  in  debt  upon  a  bottomry  bon ^^ 
the  condition  was,  if  the  ihip  returned  Ui  ten  weeks,  and  gave  an 

at-eount 
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decoailt  tf  tb«  (irOfita  of  h«r  vOyiige>  the  obligation  Was  to  be  voi4« 
The  defendant  pleaded,  that  the  ihip  was  loft,  aikUbe  plaintiiFrp- 
)>lied  that  the  Ihip  Was  not  loft>  to  which  the  defendant  demurred^ 
iecaufe  kio  breach  wail  afligned  ;  bat  it  W^  adjudged  th^t  the  de» 
fcndant  had  made  it  unueceflary,  by  t)leilding  matter  of  exeufe  i 
but  id  cafe  of  an  award,  if  the  defendant  fleads  toatter  bf  eiccufe 
for  non-p^ormance,  the  plaintiff  muft  fct  out  the  award  and 
breach,  tor  th^  award  may  be  void  in  Whole  or  in  part,  and  there* 
fore  the  award  muft  be  fet  forth,  iiot  only  that  the  court  may  fee 
that  there  waft  an  award,  but  alfo  tteit  the  non-perfonnance  was 
of  a  good,  and  not  of  a  void  part  of  the  awards  for  that  need  not 
be  fcrformcd* 

Where  a  band  is  in  the  disjan6liv^,  a  breach  bf  either  part  bjr 
the  adt  df  the  dbligof ,  forfeits  the  bond,  and  is  a  fuifitient  afBgn- 
ment  of  the  breach  ;  for  the  law  will  fupply  thefe  words  fohit^ 
JbaU  firfl  haff€n.  As  where  the  defendant's  wife  when  fole, 
.gave  a  bond  to  the  plaintiff,  which  was  in  the  penalty  di  twelve 
linadred  poonds>  if  ftie  married  any  other  perfon  than  the  plaio* 
tifF,  or  rcfufed  to  marry  him  within  one  month  afuf  the  death 
of  her  father.  Having  married  the  defi^dant  in  the  life  time  of 
her  father,  the  plaintiff  brought  debt  on  the  bond,  af&gning  het 
marriage  as  the  breach  :  and  it  was  held  good,  tho  inlifted  that 
ihe  might  perform  one  part  of  the  condition,  by  marrying  th» 
plaintiff  after  her  father's  death,  as  he  might  fufvive  her  hufband* 

m  By  tlie  common  law  of  England,  it  is  a  general  rule  that 
the  iiibfcnbing  witnefs  to  a  bond,  ihould  in  an  adlion  on  it,  be 
always  produced  to  prove  the  execution  of  it,  unlels  fome  rcefon  is 
fliewa  why  he  cannot  be  procured  ;  and  then  collateral  evidence 
is  adimffible.  This  may  be  confulered  as  law  here,  ^  for  it  has 
been  determined  that  where  the  fubfcribing  witnefs  to  a  note  is 
living,  or  may  be  had,  he  muft  be  produced,  if  the  note  is  denied, 
and  other  evidence  of  an  inferior  nature,  is  not  admiflible  with* 
out  it. 

If  the  bond  be  conditione<i  for  the  poytnent  of  ihoney,  the  de- 
fendant under  the  plea  of  full  payment,  may  produce  oral  tefti- 
mony,  to  eftablllh  the  fid,   contrury  to  a  ma^cim  of  the  Englifti 

S  comnion 
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comxcon  law^   that  the  tictit  moft  be  deftroyed  hf  crMentc  t/Twa 
bi^  a  nature  as  the  debt  itfelf. 

Id  England  there  is  no  relief  at  law,  agunft  the  pa^Finent  of 
the  whole  penalty,  upon  a  breach  of  the  conditional  part  of  the 
bond,  which  rendered  it  necefiry  to  apply  in  chancery  for  re^ 
lief  a^inft  the  penal  part,  npon  the  payment  of  die  fuin  actualljr 
•due.  Bat  in  this  {late,  by  force  of  a  (latute  for  that  purpofc, 
cdorts  are  vefted  with  the  equitable  power  to  chancer  the  bond 
to  the  itim  which  is  jaftly   doe,  according  to  the  condidons. 

Becoirnizances  ,are  bonds  acknowle(!ged  befbne  fome  cdurt^ 
conditioned  to  abide  final  judgment,  or  to  profecnte  appeals,  or 
ibr  other  pnrpofes,  as  the  cafe  may  be,  and  are  corfidered  as 
Bmrters  of  record.  Oa  theCe,  adions  of  debt  as  well  as  fcire 
facias,  will  lie. 

7.  Cf  del>t  on  leafes,  or  for  rent.  •  Rents  referred  on  leafes 
for  years,  arc  at  all  times  when  due  recoverable  by  adion  of  debt. 
^  So  where  one  is  tenant  at  will,  with  a  rent  refcrved,  the  leSor 
way  always  have  aftion  ofdebt,  for  rents  in  arrear.  Bot  th!» 
adion  does  not  lie  for  rent  againft  tenants  at  futFerance  ;  ,  nor 
Vill  it  lie  for  arrears  of  a  freehold  rent,  dtiringthe  coatinuanoe 
'  of  the  Icale. 

d  If  there  is   Icflec  for  years,  and  he  afligns  all  his  intercft  to 

another,  yet  the  lefTor  may  flill  have  action  of  debt  againft  hiAi 

for  rent  in  arr-^ar,  afrcr  affignment ;  firft,  becaufe  the  leflee  fiialt 

mot  prevent  by  his  own  a  A  fbch  remedy  as  the  lefor  has  againft 

him,  on  his  own   contrail  ;  fecondly,  that  the  leflee  mi^  grant 

his  term  to  a  poor  man,  who  not  being  able  to  manure  the  land, 

and  fo  for  need,  or  malice,  it  would  lie  untillcd,  and  the  leflbr  be 

WithoiTt  remedy  by  a<^ion  of  debt,     e  Bat  the  leflbr  may  accent 

the  aflignee  for  his  tenant,  and  fo  difcharge  the  original  lefiee» 

And  if  he  once  afce]?fs  rent  from  the  aflignee,  he  can  never  reCbrt 

back  to  the  firft   leffce.    /  Bot  the   afHgnee  is  bound  to  pay  the 

rent  no  longer  than  while  in  pofleffion,  and  he  may  at  any  lime  Bf- 

fign  over  his  term,  and  fo  difcharge  himfelf,  even  if  it  be  to  an  in- 

folvent  perftm  ;  for  the  aAion  between  tbekflbr  and  the  aflignee, 

is  founded  on   the  pri\ity  of  cftate,  which   is  gone  by  the  aflign- 

ment 
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IPCIM:.    «  Bi^t  if  leflce  for  yc^rs,  d\a,  his  executor^  6r  aclcnuiiflra* 
I  tor  may  affiga  the  icrnn,  and  fliall  not  be  chargeable  for  rent  aftcy. 

'  the  aflignmeiit ;  for  as  they  could  fell  the  term  to  pay  debts,  fo 

tliey  can  afGgn  it^  and  be  difcharged  from  all  fubfequent  demands 
of  rent.  If  leflce  for  years,  afligns  over  his  term,  and  dies,  the 
executor  fiiall  not  be  charged  for  rent,  doc  after  his  death,  h^ 
^y  tb«  deatb/hotb  the  priWty  oftliee(bt«  az^oftbe  contr^, 
^e  ac  an  end. 

4.  Of  Debt  on  Judgment.  ^  It  is  a  role  of  the  common  la^- 
•f  England,  that  whenever  a  perfon  has  recovered  a  judgment^ 
^n  adtion  of  debt  will  at  any  time  lie  on  that  judgtnent,  while  k. 
U  fubfiftiog.  That  the  plaintilF  may  at  any  time  within  a  year  and 
a  day  after  the  rendering  of'the'jndgment,  pray  out  an  execu- 
tion ;  bat  that  after  the*  expiration  of  that  time,  he  mud  by  the 
common  law  have  recourfe  to  his  a&ion  of  debt,  and  by  the  Aatute 
^of  Weftminffier  the  fecond,  he  may  bring  fcirc -facias,  and  obtain 
execution,  wiiich  is  now  the  common  pradicc. 

But  in  this  flate,  our   courts  have  denated  'froiti  the  cOmmofi 
law  of  England,  and  have  adopted  this  rule— ^tliat  execution  ma/ 
be  prayed  out  on  a  judgment  at  any  time  during  the  life  of  alf 
the   parties  ;  and  to  avoid  vexation  -and  multiplicity   of  fuits/ 
they  have  detcniiincd,  that  no  adion  will  lie  on   a  judgment' 
during  t^e  life  of  the  parties,  and  when  execution  can  be  prayed 
out,  and  fatisfaftion  obtained.     Bui  if  the  judgment  creditor  catt 
obtain  an  advantage  "by  a  new  aftion  on  the  judgment,  wliidt 
he  cannot  have  by  taking  out  the  execution,  then  ad  ion  will  lie  ; 
e  as  where  a  judgment  debtor  nbfconds,  leaving  eftate  in  the- 
hands  of  an  agent,  or  truftee,  but  no  eftate  on  which  the  execu- 
tion can  be  levied  ;    then  an  adionof  debt  on  the  jtidgn^nt  will 
lie,  to  enable  the  plaintiff  to  recover  his  due  out  of  the  effects  of 
the  abfconding  debtor,  in  the  hands  of  hrs  agent  or  truftee,  by 
foreign  attachuMOC  :  but  it  muft  be  averred  in  the  detkration, 
that  an  execution  has  been  iifiied  upon  the  judgment  declared  on, 
and  a  Bon  eft  iliveotus  returned,  or  that  no  goods,  or  perfonal 
eftate  of  the  debtor  could  be  found,  en  whicli  the  execution  niii^ht 
be  levied,  and  fatisfaction  of  the  debt  obtained. 
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If  any  of  &e  parties  a»  dead,  diea  debtor  tan  &daswlll 
Ik  on  the  pdgpttDt,  to  cmUe  the  parties  to  carrj  it  intD  dfipift 
hy  obtaining  ezecotioa. 

Adion  6[Ai^  wOI  lie  on  Jadg^nents  rrndrrcd  by  any  of  the 
<oorta  of  the  United  Sutcs,  or  any  of  the  States  in  the  Union, 

If  the  judgment  be  rcnderqd  where  both  die  praties  are  within 
the  joriididsoff  of  the  court,  it  is  coodufive  eridenea  of  the  debt, 
and  cannot  be  impeaphed. 

Full  credence  ought  to  be  given  to  the  judgments  of  the  courts 
in  any  of  the  United  Sutes,  where  both  the  parties  are  within 
the  jnri(3i&ion  of  (uch  court,  at  the  time  of  commencing  the  fuit, 
and  are  duly  (erved  with  the  procefs,  and  had  or  might  have 
had  a  fair  trial  of  the  cauiie  :  all  which,  with  the  original  caiife 
of  adion  ouj;^bt  to  appear  by  the  plaintiff's  declarstion,  in 
an  adion  of  debt  on  fuch  jod^ncot.  But  where  it  appears,  that 
the  defendant  was  out  of  the  jorifdi£lioii  of  (lich  court,  when  the 
fiiit  was  commenced,  and  had  no  leg^l  notice  of  the  fuit,  no  adion 
ought  to  be  admitted  on  fuch  judgment.  «  As  where  a  perfon  in 
the  Commonwealth  of  Mafl^cbufet.ts,  commenced  an  adion  agaiull 
•n  inhabitant  of  the  State  of  Connedicut,  and  iervice  was  made 
on  the  defendant  by  attachipg  in  Mafla.chjLifetts  by  the  ihcriff  there, 
en  handkerchief,  pretended  to  be  the  property  of  the  defendant, 
end  then  icnding  by  the  bands  of  two  perfons  a  fummon,  which 
was  left  at  the  hoiiie  of  of  the  defepd^nt,  wbicb  wsus  averred  to 
be  according  to  the  kw$  of  Mai&chufetts  ;  but  jtlie  court  determin- 
ed that  the  defendant  being  out  pf  the  Jurifdidtion  of  the  courts 
of  tlie  Coimnoawcalth  of  Ma^acbufetcs,  at  the  time  of  commune* 
iiig  the  fult,  no  legal  fervice  could  be  made  of  a  procefs  illuing 
Irom  fuch  court  upon  faim  while  \si  this  date^  and  therefore  ricfu* 
/cd  to  fullain  the  adion, 

k  If  judgment  be  obtained  in  another  (late,  and  the  debtor 
has  there  property  diflkient  to  fatwfy  the  fame,  and  which  may 
be  taken  on  execution,  the  cr^itor  is  bound  to  feek  fatisfadion 
for  Ihs  debt  there  «  and  adion  wtll  not  lie  on  the  judgment.  It 
is  not  ncceitary  that  there  fiiouid  be  a  return  of  noo  eft  inven* 

tus 
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MB^ftbe  t^ntoofaaa,  to  prore  that  «ftate  cannot  be  haA  to  Tatif- 
fj  the  debt ;  bat  if  it  appear  on  evuletice  that  no  estate  -could' 
have  been  obtsaoed,  on  ^ii'hich  to  levy  the  execution^  or  if  the 
right  to  the  property  be  difpntable,  or  the  llifEcicncy  doubtful, 
the  oi&cer  is  not  Hound  to  ruli  any  hazard  ;  the  judgment  ct^ 
ditor,  has  a  right  to  purfue  him  into  any  other  (late,  and  obtain 
fatisfa^tion  for  Us  debt  in  a  mode  which  will  not  expofe  him 
to  any  inconvenience,  by  rendering  his  body  liable  to  be  taken  is 
\executioii  and  imprlfooed  till  he  will  difcharge  the  debt. 

But  where  an  a^lon  of  debt  on  judgment  rendered  in  a- 
notber-ftatc,  was  brought,  and  the  defendant  pleaded  that  on  the 
original  'iiiic  he  was  attached,  and  procured  bail  to  abide  final 
judgment — and  that  fuch  ball  was  liable  and  able  to  refpood  fudi 
judgment,  and  therefore  tiie  plaintitF  had  no  right  of  a^ion  ; 
tlie  court  decemilned  that  the  plaintiff  was  not  bound  to  purfue 
the  bail,  but  mi^t  proceed  againft  the  principal  by  adlon  of 
debt. 

#  A^ion  »of  debt,  or  indubitatiis  aflumpGt,  will  lie  on  a  foreign 
judgment— in  y^Wtch  ca(c  the  judgment  is  prima  facie  evidence  of 
the  debt,  a  fufiicient  ground  for  the  aftion,  and  the  plaintilfis 
not  boundto  Ihew  any  oihcr  confideratlon.  Such  jxidgments  how- 
■ever  are  examinable,  'but  it  belongs  to  the  defendant  to  impeach 
the  juftice  thereof,  or  */hew  the  fame  to  have  been  uudaly  of 
irregularly  obtained.  But  affiimpfit  will  not  lie  upon  a  judg,. 
me^t  rendered  by  any  of  the  courts  of  this,  or  any  of  the  United 
^tates^^ebt  only   will  Be  in  fuch  cafes. 

S-  Of  Debt  on  Awards.  In  all  cafes  of  awards,  debt  may 
be  fuftained  upon  them,  tho  the  party  may  have  a  bond,  or  other 
writtci^  agreement  to  abide  the  award ;  in  wluch  cafe,  be  may 
bring  viGtion  on  the  agreement,  or  debt  on  the  award.  Where 
there  is  co  agreement  to  abide  the  award,  and  there  is  a  naked 
fubmiffion,  yet  when  tjie  award  is  publiflied,  the  law  iniplies  from 
the  fubmii&on  an  agreement  to  abide,  and  debt  will  lie  on  the 
flward. 

Tlic  -aifuon  tnnft  fct  out  the  award  and  aver  a  fulfilment  on 
the  part  of  tl>e  plaintiff,  of  every  tiung  neccfliiry  to  be  done 
«0  Us  part.  ^  '      It 
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C*^'  '*r.a;.:i  may  2c<!ii  be  cGn£dercd  wuh  icfqcaLe  to  the  ob- 
y:z,  i%  Tt'A  or  pcrfx^  ;  tiiai  is  ap***?*^  cotLe  land,  or  SKxd^ 

To  in  /.rate  th^  0»jc£l  ftillv,  T  (hall  ccr£2cr,  i.  TT>c  ere- 
•t!'?*!  <xf  Covenants,  j.  Thcconftmaica  of  Covenants.  3t.  The 
breadi  of  Covenants.  4.  Covenants  as  they  rclpcd  Affigncc^ 
Ifcir,  and  ;.:keciitor.  5.  The  declaration  and  defence  hi  adloos 
«rf  Cover/aift* 

f.     Of  the  creation  of  Covenants.    /  There  is  no  needofUie 

^(ford  covenant,  nor  of  ar*y  particular  form  of  words  to  confticuve 
a  covenant  in  deed— for  any  thing  under  the  hand  and  feal  of  the 
prtic«,  importing  an  agreement,  (hall  dipport  this  action  t^  »- 
niounting  to   a  covenant. 

A%  in  the  cafe  of  a  Icafe  for  lands,  in  wliich  are  the  words  yicW- 

Jng  and  pacing  fo  mucli  rent.    This  is  a  covenant,  and  this 

aclion 
<•  ViH  v*.  ^fumf.■r(I,  «i,p.  C.  fj^*     Cowp.  t*8.     L  Dou^lafs.  6.    a  BUck. 
Htp.  uai.        *  I  Jfipin.  Dig.  311.        ^  iRo!!.AtJt.  518,519. 


or  COVENANT.  i» 

iftiott  Hes  for  the  fton-fMytnenr^  for  it  is  *n  agreement  for  the 
payment  of  reot^  which  unoutits  to  a  covenaiit.  ' 

m  So  v^here  in  a  leafe  of  mills,  were  thefe  words,  "  and  the 
leflcc  fhall  repair  the  mills,"  thefe  were  held  to  make  a  covenant. 
So  in  indentures  of  apprenticeHiip,  where  there  are  no  formal 
words,  but  only  an  agreement  ihat  the  mafter  fiiotild  do  this,  and 
the  apprentice  that  ;  yet  it  is  a  covenant  on  hoth  (ides. 

h  But  where  the  word  covenant  is  wanting,  the  words  muft 
import  an  agreement,  or  the  aAion  will  not  lie.  As  if  lefiee  for 
years,  covenants  to  repair — provided  always,  and  it  is  agreed  rhat 
the  Icflbr  fliall  find  timber  ;  this  makes  a  covenant  on  the  part  of 
the  leflbr,  and  is  a  qulification  of  the  covenant  of  the  leil'cc. 
But  if  the  words  had  been  only  **  that  leffce  would  repair,  provi- 
ded always,  that  the  leffbr  (hould  find  timber,  (without  the  words 
.it  is  agreed,)  this  iffrould  create  no  covenant  on  the  part  of  tlie 
leflor,  but  would  be  a  condition  precedent  the  performance  of 
the  leflce's  covenant  to  repair. 

c  Covenants  in  law,  differ  in  this  refpcdh  from  covenants  in 
deed — that  the  thing  to  be  jjerformed  in  the  cafe  of  covenants  in 
deed,  is  founded  on  the  words,  which  exprefs  what  is  to  be  <lon«^ 
as  yielding  and  paying,  imply  covenants  to  pay  rent.  But  cov- 
enants in  law  do  not  follow  the  words,  but  are  the  implications  of 
law,  raifed  from  the  exprefs  covenant,  and  required  to  be  perform- 
ed as  necel&ry  to  the  enjoyment  of  the  cxp/cfs  covenant.  Atf 
in  the  cafe  of  leafes  for  years,  by  the  words,  /  have  dem'tfid  and 
granted.  Thefe  words  import,  a  covenant  in  law  on  the  part 
of  the  leflbr,  that  he  has  a  good  title,  and  therefore  if  the 
leflce  iseviaed,  he  may  maintain  an  aftion  of  covenant— for  by 
rcafon  of  the  defeft  of  the  lelTor's  title,  he  could  not  enjoy  the 
demiie  which  had  been  made  to  him. 

4  A  recital  of  an  agreement  in  the  beginning  of  a  deed,  Ihaji 
create   a  covenant,  on  which  this  a^ion  will  lie. 

*  Where  a  covenant  refers  to  a  preceding  inftnimcnt,  upon 
which  it  is  founded,  lliat  inftrument  fhall  determine  the  covenant, 
that  is,  the  covenant  (hall  extend  as  far  as  the  inarument  and  no 

further.  ^^'^j^ 

a  Co.  Jac.397.     h  «•'•'.  Ahr.  519.      c  4  Co.  80.     Calh.  v»"      ^  ^f*. 
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-  ^  Wliere  a  covmast  Is  foufidad  oo  the  conveyance  of  tn  dikfe,- 
if  the  efiate  inteoded  to  be  cooveyed  is  vcai,  the  covenant  is  voi^ 
aUb.  ^  But  it  Is  otberwife  where  the  eovenaoc  is  independent  of 
the  cftatc,  as  to  pay  money, 

2.  Of  the  conftAiaioB  of  CoTenants.  e  The  diftmaion  be^ 
tween  the  conftrudion  of  covenants,  implied  by  eperation  of  law, 
and  express  covenants  is,  that  express  covenants  are  takeB  move 
firiiElly  ;  and  a  man  may  without  coufideration  enter  into  an  ex- 
prcfs  covenant  by  hand  and  fcal,  to  the  perfomance  of  which,  he 
is  at  all  events  bound.  As  in  this  cafe,  where  a  mafter  of  a  ihip, 
by  charter  party  covenanted  to  be  at  Carolina  by  a  certain  time  ; 
tho  it  appeared  that  it  was  impoflible  that  he  could  be  there  at  the 
time,  from  dorms  and  other  caufes  ;  yet  he  was  held  to  be  Ua-' 
l>le  on  the  covenant. 

'  For  where  the  covenant  is  exprels,  there  muft  be  an  abfolute 
,|>erformance,  nor  fhall  it  be  difcharged  by  any  collateral  maner 
whatever.  As  wliere  in  covenant  for  a  year's  rcntirom  Michael- 
snas  il2Si  to  1726,  the  defendant  (lie wed  upon  oyer  of  the  leafe, 
that  the  leflee  by  covenant  was  bound  to  repair  In  all  cafes  except 
fire,  and  then  pleaded  that  before  Michaelmas  1725,  the  premifes 
had  been  burned  down,  and  not  rebuilt  by  the  plaintiiT,  during 
the  whole  year,  fo  that  the  defendant  had  no  enjoyment  for  the 
whole  time  claimed.  But  on  demurrer,  the  plaintiff  had  judg- 
ment ;  for  the  covenant  to  pay  rent  was  abfolute,  and  if  the  de- 
fendant had  any  injury,  he  fhould  have  his  remedy,  but  could  not 
fet  it  oflf  againft  the  demand  for  rent. 

,  But  to  thefe  rules,  there  are  Tome  exceptions — If  a  man  cove- 
nants to  do  a  thing  which  then  is  lawful,  and  a  ftatute  comes 
which  declares  it  unlawful,  or  hinders  him  from  doing  it,  the  cov- 
enant is  annulled  by  the  ftatute.  If  a  man  covenants  not  to  do  a 
tiling  which  it  was  then  lawful  for  him  to  do,  and  a  ftatute  comes 
which  compels  him  to  do  it,  the  ftatute  repeals  the  covenant. 
But  if  a  man  covenants  ttot  to  do  a  thing  which  then  was  unlawful 
and  an  aft  comes  and  makes  it  lawful,  yet  ihall  the  covenant  re- 
main unrepealed. 

Covenants 

«  Sir  T.  Rays- 37.  i  Sail;.  199.  C  a  Borr.  X637.  tf  2  Siao^Ci  76^ 
.#  Sauli.  lyS. 


1 


Of  COVENANT,  ^37 

dCpvtnzfits  %TttQ  be  conftrucd  fo  a^  to  have  efficA,  apd  oor- 
refpond  with  the  inientioa  of. the  parties  at  the  time  of  fpakin^ 
them^  therefore  a  performance  according  to  the  letter,  and  not 

"accorduigto  the  fpirit  of  die  covenant,  is  not  a  legal  performance. 

'  A5'\i^here  the  conation  of  a  bond  was,  that  the  defendant  ihoaki 
before  a  certain  day^  deliver  to  the  plaintifF  a  bond  wherein  the 
plaintiiF  vf9S  hoond  to  the  defendant.  If  before  that  day,  the  de- 
fendant fues  the  bond  and  recovers,  tho  at  the  day  he  delivers  it 
up,  yet  it  is  no  performance  ;  for  it  could  not  be  the  intention 
of  the  parties,  that  it  ihould  be  put  in  fuit. 

*  But  if  tlie  covenant  is  once  well  performed,  tho  by  a  fubC;- 
quent  ad  it  becomes  of  no  effed,  yet  it  is  a  fufficient  performance. 
As  if  a  man  be  bound,  thai  his  fon  being  an  infant  under  the  2ff 
of  confent,  ihall  marry  the  daughter  of  anothar,  before  a  certain 
day,  and  the  fon  before  die  time  marries  the  daughter  ;  but  when 
he  conies  of  age  difagrees  to  the  marriage,  yet  is  the  coveoaoc 
well  and  fufficiently  performed. 

.  c  Where  there  5s  any  doubt  as  to  the  conftrufiion  of  a  covenant^ 
It  13  a  rule,  that  it  is  to  be  taken  in  that  fenfe  which  is  moft 
Arong  againd  the  covenantor,  and  beneficial  to  the  other  party* 
Therefore  where  -the  defendant  covenanted  with  the  plaiqtitf^ 
tl;^t  if  he  would  marry  his  daughter,  that .  he  would  pay  liioi 
twenty  'pounds  per  annum,  without  faying  for  how  loBg  ;  it  was 
held  that  it  fhodd  be  for  the  life  of  the  plaintifi^  andnotfor  oo« 
year  only  s  for  fuch  condrudion  is  the  moft  beneficial  to  the  gran- 
tec,  and  againfl  the  grantor* 

^  Where  covenants  are  intended  for  the  benefit  of  co\'enantfres^ 
the  covenantor  iOliall  not  be  alFawed  by  any  a&  to  defeat  the 
tiFed  of  the  covenant.  As  where  the  defendant  covenanted  that 
the  plauTtiff  ihoiild  have  all  tht  graids  made  in  the  defendant's 
brew-boufe  for  feven  years,  and  the  breach  alTigned  was,  that  tb« 
defendant  had  pot  hops  into  the  grains,  by  which  they  were  fpo9- 
rd  and  die  cattle  would  not  eat  them.  The  adion  was  held  to  lie^ 
for  the  intention  of  the  parties  was^  that  the  plaintiff  fliould  have 
the  benefit  of  the  grains  which  by  this  mean  were  ufelefs.  So  if  I 
covenanted  to  leave  all  the  timber  which  is  growing  on  the  land 

T  when 
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whtn  I  take  it,  asd  at  t^  cadoTlfe  i 
ktbent.kflia  breach  of  thei 


^  Ko  cofaeoaDt  itaU  be  caaftrned  t»  a  ^gmtcr 
worA»  i»|s«n,  ccabcr  at  k  tc^xds  tine  or 
hsus  doc  4iitj  to  be  pcrfonoeiL 

■    *  Tryreh  covenants  inD  qoaCfy  tbc  gcueiaGfj  and 
covenants  in  law. 

4  WlKTe  there  if  a  aneoant  fix-  qoiet  dgapneot,  tbb  0ial]  boC 
extend  to  a  tortioos  ejectment  by  a  ftraoger  ;  bccanfe  for  this 
wrt^n^,  Alt  fe€ee  may  hare  bis  remedy  againft  the  firanger  bimSiel^ 
bot  if  tbe  lefee  be  ejected  by  Icflor  hifcfelf,  be  mar  haw  fab  adkn 
of  corenaot.  </  But  V  the  ftraoger  claims  b}-  dder  title  tban  the 
le^or^  tbe  leHee  may  bare  covenant  agamfi  tbe  kfibr ;  for  be  can 
then  have  no  Todrefs  againft  the  ftraoger,  wbofe  title  is  good  in 
'kw. 

/  Bot  if  the  leflbr  covenants  cxprefslj,  that  the  kflee  fltall  en- 
•joy  doringtfae  term,  quietly,  peaceably  and  vithoot  interrnptiony 
'thb  will  extend  as  covenant  againft  all  tortioos  ejechnents  what- 

*  «ver.    /  And  tbo  the  general  covenant  to  fare  hamilefi,  or  for  qxn- 

*  et  enjoyment^  does  not  extend  to  the  tortioos  ads  c^a  ftrangcr  ; 
yetthelefTor  may  covenant  againft  the  ads  of  a  particular  penbn^ 
or  perfons  ;  in  which  cafe,  covenant  will  fie  for  a  tortioos  ce- 
ment by  thenu 

/  Where  the  covenant  is  for  quiet  enjoymenr,  agamft  die  un- 
lawful let,  (uir^  entry,  or  evidion  of  the  covenantor  himfcl4  or  his 
'  beirs  and  afligns  ;  a  diftujrbanc^  by  him,  if  done  under  a  claim  of 
right  is    a  breach  of  coyenant«. 

This  covenant  for  quiet  ei^yment  is  ufoally  from  any  ads  of 
the  k(}i>r,  or  any  claimkig  undcv  him.  Tbofe  who  claim  undier 
kind,  are  thofe  who  come  in  in  jnrivity  of  the  thle,  s^  heir>  execator, 
or  aiT^gnce. 

A  covenant  to  fave  harmlefs,  is  finiilar  in  Its  nature  to  that  for 

quiet  enjoyment,  and  the  law  as  to  it  is  the  fame  ;  therefore  tliis 

covenant 
<t  Satin'!.  4ir.    Cro.  KUz.  51;.    Cro.  Jac.  x8i.    Dou^l.  s6.        l  4  Co.  80. 
cC'^o.  Elix.   113.        1/ Fhz.  N.  i}.j4)t        #  Hob.  35.        /rStraa.4Co« 
I  Term.  Rep.  671. 
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•avcntnt  IS  not  broken  by  the  tortious  ^St  of  any.  one  QOt.  cjaimin^ 
upder  the  leflbr.  , 

Covenants  for  repair^i  are  nfually  to  deliver  up  tfic  ^rfe!nift«  In 
a^  good  plight  as  they  were  received,  a  If  le(fee  tfUveikincs  to 
keep  anhoufe  In  repair,  and  leave  it  in  as  goddpli^Ktss  k  wai 
at  the  time  when  he  received  it,  in  this  cafe,  the  oi^tetry  addna-* 
tural  decay  is  no  breach  of  covenant— but  tltt  leffte  is  bbuod  io-ia' 
Ids  belt  to  keep  it  in  good  plight,  dnd  therefore  ouj^  to  keep  it 
covered. 

^  Where  there  is  tliis  covenant  on  the  part  oftheleflcc,  if  he 
pulls  down  houfes,  or  fuffers  them  to  decay,  no  aclion  will  He  a- 
gainft  him  till  the  end  of  the  term  -,  for  before  that  time  he  may 
repair  them  :  but  if  he  cuts  do.wn  trees  or  timber,  covenant  lies 
immediately,  for  fuch  cannot  be  replaced  in  the  fame  plight  ai  the 
end  of  the  term, 

tf  A  getierdl  coftnant  td  repair,  and  to  deliver  «p  in  repsflf, 
{hall  extend  to  whatever  buildings  fliall  be  ereAed  during  the 
term. 

^  If  the  covenant  is  that — It  is  agreed  that  the  leflee  fhall  keep 
the  Ttoufe  demifcd  in  good  repair,  the  lefloY  putting  it  in  good  re- 
pair, covenant  lies  againtt  the  Ifetfbr  oil  tHefe  wofdi,  if  be  does  riot 
put  it  into  good  repair. 

e  There  is  a  difference  between  covenants  in  gsneral,  and  cove- 
nants fecured  by  a  penalty  of  forfeiture.  In  the  latter,  the  obligee 
hjls  hih  ele^ion  to  Wing  an  aftibn  of  debt  for  the  penalty,  af^er 
the  recovery  of  T^liich  he  cannot  agafiii  refott  to  the  covcirant, 
becaufe  the  penalty  is  a  Aitisfa^liort  for  the  whole,  or  he  may  wave 
the  penalty,  and  proceed  on  the  covenant,  and  recover  more,  ot 
Uk  than  the  penalty,  toties  qnoties. 

/  Another  diftindiofft  is,  where  the  penalty  is  only  in  natm-c  of 

pmiifliment,t)r  in  terrortm,  and  where  it  Ynakes  part  of  the  agrees 

ment  as  a  cormpenfation.     As  if  the  covenant  be  not  to  plough  a 

meadow,  and  there  be  a  penalty  of  fifty  pounds  an  acre,  there  a 

"Court  of  equity  will  relieve — fot  there  the  penalty  is  as  a  pcnifli- 

ment  :  but  if  the  covenant  had  been  to  pay  five  pounds  for  every 

acre 
«  Fiu.  Adr.  Cot.  4.      h  Fins-  N.  0.  j^v,    e  i  Efpift.  Dig.  3»S.    d  Idem* 
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*arc  ofirjea£i»ir  -^"jrz^yA^  rV-«  r»  rirt  of  •*«  irrr-scsr,  s=i  tterr 

jiry  'Wijfrt  t»  £rA     •  And  tfyrefsrc  'm'zjsrt  mt  zii^rsasi  ^^hj 
like  Meaiusz,  noc  to  ir-irry  asj  occ  crreTt  :ir  |w«Ir:'5,  lad  '£ 
he  dH,  he  wocld  p^j  bsr  a  tlro^fi^i  po.sds  :  iixi  £zi,  k  vu  held 
ft^jki  br  die  itttkti  ^lauzisa.  of  dse  iLum^^  lo  be  ^3ci.i  br  ilae 
j«rj.    ^  A  JfffercDcc  aHb  i*  to  be  oci^rred  LtiaiiLa  zflgvi:^  a 
breach  oo  an  2-2  ;oo  of  c#vcsaiit,  ary:  ic  <Lbt  c::  a'>— k:  fjr  rfac  pcr- 
formarKe  of  carerjaat— thit  in  co' r:::icis  h  *.?  furlcicit  to  aiTgn 
trjc  l>reach  in  iliJ'T.orri*  of  tbc  cover-aiit,  bcci  T:  2II  k  rcca^rrzble 
JD  d"nugc5,  aod  tLiic  fiiiil  be  what  the  p!**^:'.  f  caa  pnrrr  tc  has 
fufuir.cd — oat  in  debt  on  botid,  a  certaui  breach  mxt  be  aSjnrd. 
^  Tho  if  the  f'/rnlance  of  the  breach  foafllg^td  be  prored,  ir  is  £3 
ciem,  tho  not  preLifc!  j  as  laid.     As  bond  by  IcSee,  not  to  ot  trees, 
and  breach  afiigned  in  cuttirg  twenty  trees,  proof  of  caning  ten, 
will  Ctipport  the  aaioo,  for  tbe  cnttingthc  trees  b  tbe  liibttaDoe. 

5.  Of  the  Breach  of  Covenant.  Covenann,  confidered  with  re- 
Ipect  to  the  time  of  perfonnance  are  of  three  kinds. 

I*  d  Such  as  are  matual  and  indepcndant,  where  either  par- 
ty may  recover  damages  of  the  other,  for  the  injury  he  may  have 
received  from  the  breach  of  the  covenant  in  his  favour,  and  where 
it  is  no  excule  for  the  defendant  to  alieoge  a  breach  of  covenant 
en  tbe  part  of  the  plaiutiflT. 

2.  '  The  fecond  (pecies  are  fuch  as  are  con&ioisal  and  depend- 
ent, in  which  the  perfonnance  of  the  one,  depends  opon  the  prior 
perfonnance  of  the  other,  and  therefore  till  the  prior  condition  b 
performed,  the  otlier  party  is  not  liable  to  an  adion  of  covenant. 

/  The  principal  doubt  under  this  head  b,  what  conftitntesa  pri- 
or condition  ;  ami  the  following  refoluttons  have  taken  place. 
The  plaintiff  declared,  that  he  covenanted  to  transfer  to  the  de- 
fendant, on  or  before  the  at  ft  of  September,  fo  much  (lock,  aiid 
that  the  defendant  in  confideration  of  the  premifies,  covenanted  to 
Qcccpt  and  pay  fbr  it,  and  the  breach  affigned  was,  that  he  was. 
ready  to  tt'ansfer,  and  that  the  defendant  tlien  and  thcM  refi  Krd  to 

accept 
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accept  and  pay  for  it.  On  dcmunrr,  it  was  dbjefted  that  the 
transfer  was  a  condition  prccfdent^  and  that  the  plaintiff  fhould 
therefore  fhcw  an  a^ual  transfer,  before  he  brought  his  adion. 
Butit  was  held,  that  the  confideration  of  the  pretnifles,  is  in  confi« 
deration  of  the  covenant  to  transfer,  not  of  the  ad:aa]  transfer ;  that 
it  was  not  therefore  a  condition  precedent,  but  that  a  tender  was 
fttffident  to  fupport  the  a^ion. 

«  In  executory  contrads,  if  the  agreement  be,  that  one  (hall  do 
an  ad,  and  for  the  doing  thereof,  the  other  fliall  pay,  there  the 
doing  the  aft,  is  a  condition  precedent,  and  the  party  who  is  to 
pay,  ihall  not  be  compelled  to  part  with  his  money,  till  the  thing 
be  performed,  for  which  he  is  to  pay.  But  there  are  exceptions  ; 
as  if  the  day  appointed  for  payment,  is  before  the  time  when  the 
thing  can  be  performed,  an  aftion  may  be  brought  for  thetnoncy, 
before  the  thing  be  done,  fbr  it  appears,  that  the  party  relied  upon 
his  remedy,  and  intended  not  to  make  the  performance  a  condition 
precedent,  but  it  would  be  otherwlfe  where  the  day  is  fubfequent 
to  the  performance. 

^  But  where  a  prior  performance  is  necefiary,  that  performance 
by  one  party  immediately  raifrs  a  duty  on  the  part  of  the  other, 
and  he  is  bound  to  perform  his  part  within  convenient  time,  and 
without  requeft.  c  The  dependence  therefore,  or  independence  of 
covenants  is  always  to  be  collecl:^  from  the  evident  fenfe  and 
meaning  of  the  parties,  and  however  tranfpofcd  the  words  may  be, 
their  precedency  muft  depend  on  the  order  of  time,  in  which  the 
intent  of  the  parties  requires  their  perfonnancc. 

3-  '  Tlie  third  fpecies  of  covenants,  confidered  with  regard  to 
the  timcof  perfonnance,  are  fuch  as  are  nuitiial  conditions,  and  to 
be  performed  at  the  fame  time,  hi  ihcfe,  if  one  party  is  ready, 
and  offers  to  perform  his  pan  ;  and  the  other  neglects,  or  refufcs 
to  perform  his  part,  he*  who  is  ready  aad  offers,  has  fulfilled  his 
engagements  and  may  maintain  this  afticn  fur  the  default  of  the 
other,  the  it  is  not  certain  that  either  is  obliged  to  do  the  firft  ad. 

As  where  the  plaintiff  declared  on  an  engagement  by  the  de- 
fendant, to  pay  fix  hundred  poumls  on  the  plainuiF's  aligning  the 

equity  of  redemption  in  certain  premiffes.     it  was  adjuilged  that 

the 
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tlte  word  oft  makes  k  a  covenant  tcrbc  performed  by  each  panj 
at  the  fame  tinie  ;  and  that  therefore^  where  the  plaindft*  offered 
and  wa^  ready  to  perform  on*  his  part,  and  the  defeodact  refuiied 
to  perform  Im,  that  the  plaintiiF  ihonld  maintam  bis  a&lon  for  th« 
non-perfonsiance. 

M  Where  the  plamtlfF  relics  on  a  tenAtr  and*  refd&l,  it  (bealil 
appear  that  he  could  have  performed  hh  part  WlM$n  tiie  tender 
was  made.  Therefore,  if  one  party  difableshimfelf  from  perform- 
ing liis  part  by  an^  aft  of  his  owu^  the  other  party  is  not  obliged 
to  oit'er  to  perform  his  part,  but  may  have  his  action  immediately. 

We  are  next  to  conJider  in  what  manner  a  breach  of  covenant 
may  be  committed.  B  If  the  covenant,  is  a  covenant  in  deed ;  thi$ 
a^ion  Will  lie  only  for  a  niisfeafance,  but  not  for  a  non-feafence. 
As  if  a  man  grants  a  way,  covenant  lies  for  flopping  it  up,  but  not 
for  letting  it  go  out  of  repair  ;  c  for  covenants  In  deed  mufl  ht 
broken  by  fome  aft  done. 

d  But  in  the  cafe  of  a  covenant  in  law,  aftion  lies  on  it  tho  there 
be  no  aft  done  to  caufe  a  breach.  As  where  the  defendant  was 
leflee  by  the  words — /  have  dsmipsd^  and  he  brought  his  aftion  of 
covenant  againft  the  lefTor,  becaufc  the  lelTor  was  not  feifed,  but  a 
ftranger,  the  aftion  was  held  well  to  lie  on  the  covenant  in  law, 
tto  the  leflee  .  had  never  entered,  and  no  aftual  expulfion  had 
taket*  place,  for  it  would  not  be  reafonable  to  force  die  leflee  to 
enter  and  become  by  fuch  entry  a  trcfpafler. 

r  The  breach  of  covenant  muft  always  refer  to  tliat-  which  is 
the  fubjcft  matter  of  the  covenant  or  undertaking.  /  It  mufl  al- 
ipt-ays  be  committed  on  that  which  is  granted  by  and  pafles  under 
the  deed  containing  the  covenant,  g  It  mufl  be  committed  during 
the  exiflcncc  of  the  eflate  on  which  the  covenant  is  placed  :  for  if 
the  eflate  expires  at  the  time  the  covenant  is  broken,  this  aftion 
cannot  be  maintained,  h  But  if  the  eflate  continues  after  the 
breacli  committed,  the  aftion  will  lie  even  after  the  eflate  expires, 

4.  Of  Covenants  >as  they  refpeft  Ailignee,  Heir,  and  Execu- 
tor. 

1.     Of  covenants   againft  aflignees.     »  When  the  covenant  re- 
lates 
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farteft  tovncTisto  <q>«rate  tm  a  dung  in  beliig,  ptred  oftb^  ^leoiilb^ 
l3ie  tMag  tio  be  <]ono  by  ferc«  of  th^  coveaani  is  in  a  ceutala  maiaiar 
tnnexed  to  the  thing  cktnlfibd  and  finill  go-  with  the  land,  and  bind 
the  affigiiee  to  the  perfonkianoc  tha  not  named.  As  If  the  cove- 
nant Is  to  repair  an  houfe  then  demifed,  thiis  (hall  bind  the  alHgtieey 
tbo  ppt  ^aine4t  But  it  is  otherwife  whf re  the  coveqant  relates  to 
tl  <^ipg  npt.i;i  being  at  the  time  of  the  deiiufe.  As  if  it  be  to  build 
a  wall  on  the  Und  demifc(J,  this  not  being  in  cfle,  when  the  covc- 
na$kt  was  niade^  it  ihall  Qot  extend  to  the  aflignee,  if  not  named. 

'  «  Bbt  if  t§i«  covenant  mentions  the  afllgnec  ;  a*  if  leflce  cove- 
natits  for  him  atid  his  afitgns^.  there  the  affignee  Hiall  be  bouod 
by  any  covenant,  for  9By  thing  to  be  dene  on  the  tiling  denuied^  as 
to  boild  a  wall  on  the  lands  demif^d.  But  to  do  auy  thing  wliach 
is  merely  coDateral  to  the  thing  demifed,  as  to  bivild  a  houlie  on 
fome  other  part  of  the  leflbr's  land,  there  the  afiigiice  iliall  not  \m 
bo»iiid|  tho  nan^ed. 

"'    S  Wherever  a  covenant  is  for  the  benefit  of  the  eflate  denuiedy 
0r  extends  to  its  Aipport,  it  fliall  bind  the  allignce,  tho  not  named. 

*.  If  ^he  aflignee  he  named  in  the  original  covenant,  yet  if  it  has 
,  been  broken  before  afiignment^  no  a^ion  will  lie  againft  bim. 

d  To  entitle  the  leflbr  to  maintain  an  adion  of  covenant  againft 
.  the  iGfEse  as  a£^e>  be  muft  be  afljgneq  of  the  whole  term. 

#  If  there  be  a  covenant  which  runs  with  the  land,  as  to  repair ; 

.  and  leflee  aiSgns  over,  ^d  aflignee  dies  inteftate  ;  the  leilbr  may 

ha,ve  covenant  ^inft  the  adminiftrator  of  the  a0ignee,  and  declare 

?gainfl  him  as  ailigaee.    For  fucb  covenants  bind  them  who  cove 

iA  by  ad  of  law,  as  weU  asiof  the  parties. 

/  With  regard  to  how  far  the  le(!ee,  or  afllgnec  are  chargeable 
In  covenant,  there  is  a  conliderablc  difference,  i .  Leflee  has  from 
his  covenant  both  a  privity  of  contradl  and  of  eftate ;  and  tho  he 
affigns  and  thereby  deftroys  the  privity  of  eftate,  yet  the  privity 
of  contrad  continues,  and  he  is  liable  in  covenant,  notwitliftaiiding 
l;hc  affignimnt.  g-  But  adly,  the  alCgnee  comes  in  only  by  privity 
of  eftate,  and  he  tbereibre  is  liable  only  while  in  podefiion.    I  As 

to 
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Co  the  firil  fcint,  tlierdbre  if  tic  k£cc 

cefvU  nat  fnxm  the  aiHgpcCy  jct  lor  tbe  breach  cfaoi J  cxprc6c«««* 

r*ar»r»  tho  comnittnt  sitcr  the    rij^BftiBt,  tin  adkn  wUi  lie  a- 

g^i:;:!  il*t  fill  Icccc,  OD  xhe^ooodcf  the  printy  nfifae  < 

hut  an  za'ian  of  dtbc  «lil 


«  But  as  to  tbc  fecood  point,  if  Ittbr  brings  coycmnt  ag^nft 
an  aiHgncc  of  h:s  !r5cr,  the  ailieTWc  may  plimdy  that  before  wdHoa 
brought  or  caafir  of  a&k-n  accmed  he  had  ailigDed  orer.  For  tbe 
affi^Tice  15  only  chargrabie  in  covtvant  for  a  bfcach  comimtted 
wble  in  potft&om.  Dot  for  a  breach  alter  affig^mcat.  ^  And  ic 
is  Boobjc'ftion  thatthcafngr.ee  may  afli^  to  a  htgg^ — ^fbr  it  waft 
the  Idlbr^s  folly  to  accept  of  the  original  afiignee.  «  But  it  is  to  be 
observed  that  this  dilVmctlon  applies  only  in  cafes  of  coveoant  in 
deed.  And  in  cales  of  covenants  in  law,  adion  will  lie  againft 
the  Icdee  only. 

«.  Of  Covenants  in  fiivoor  of  AfTgnecs.  d  Covenants  in  law 
which  ran  with  the  land  fliall  extend  to  the  afiignee,  who  Boay 
oaintain  thi.«  aciion  on  them.  As  upon  tbe  words  demiie  and 
grant,  the  alligriee  fnall  have  a  writ  of  covenant  if  ejeded ;  for 
as  the  Icflec  or  aflignec  have  the  annual  profits  in  return  for  rent, 
therefore  for  a  lols  of  thele,  he  is  entitled  to  a  compenfaiion  frotti 
tlie  leflbr. 

Adignces  who  come  in  by  zSt  of  hyr,  ihall  have  the  benefit  of 
thtfe  covenants  and  maintain  this  action. 

3.  Of  ITcir  and  Executor.  *  Covenants  real,  or  fuch  as  are 
annexed  to  the  eftatc  fliall  defcend,  and  the  a^ion  be  brought  ei- 
ther by  or  againft  the  heir,  or  executor,  according  to  the  eflate 
and  the  time  of  the  breach.  As  to  the  eftate,  tiie  heir  fliall  havo 
the  zdiaa  by  reafon  of  thcreverfion  and  injury  to  it.  /  As  where 
Icflee  for  years,  covenanted  to  repair,  and  leave  in  repair  ;  it  was 
held  that  the  heir  (hould  liave  an  aflion  of  covenant  on  this  tho  not 
named  :  for  it  was  a  covenant  that  run  with  the  eftate,  and  Co 
fhould  go  wiib  tlie  revcfion  to  the  heir. 

£  An  to  the  thne  of  breach,  the  action  is  given  to  the  executor, 
•as  in  tlds  cafe  ;  the  plainiiiF  as  executor,  declared  that  the  defend* 

ant 
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*&t  ioA  CUd  td  the  plufltifi^s  tcflator  ttnzifi  Unid,  iiiid  tdvetiAtited 
%kh  hiis>  his  bdirs  aiid  affigns,  that  he  ihould  e&jqjr  agaitill  hiol 
find  another  perfon  and  all  claiming  Under  theffi  ;  and  tlie  .breach 
affi^Hed  was^  that  a  perfon  claiming  under  one  of  thetn^  h«id  eje«5t' 
cd  the  tedator.  It  was  obje^ed  that  the  a£lion  (houjd  be  bfonght 
by  the  heir  of  affignee.  But  it  VfttJi  held  that  the  evi^ion  being 
in  the  life  of  the  teflatof^  he  could  not  havt  htir^  or  alBgnee  -,  and 
fo  the  adioii  belonged  to  the  teftat6r. 

The  a^ion  of  covenant  lies  againfl  the  heir^  6t  ejEetutot^  alio 
according  to  thcif  eftates. 

«  Executors  or  adminlflratofs  whd  toliitf  tti  Attjr  tetol  of  lands 
or  tenements,  as  fuch'are  bound  by  the  covenants  which  run  tfith 
the  eftates,  as  belonging  to  the  perfonal  property  of  the  teftatof, 
of  inteftate.  As  if  the  leilbr  covenants  with  the  leflee,  to  make 
him  a  new  leafe  at  the  end  of  the  term,  and  the  lefice  c&es  3  hU 
executor  may  have  covenant  on  this>  tho  not  named* 

c  Where  lands  come  to  the  executor  or  admintfifatot,  thcjr  ftiay 
be  charged  with  a  breach  in  their  own  time,  ad  non-payment  of 
rent,  or  with  an  adion  of  covenant,  eithef  in  that  right,  or  aA 
a/Hgnees  ;  but  with  this  difference:  j  that ifthe plaintiff' declares 
againft  them  as  affignees,  they  are  eharged  as  tcrre  tenants,  and 
the  judgment  is  of  their  own  eftate,  but  e  if  as  executors,  ot  %d* 
mlntftrators  tl^en  of  the  eftate  of  tba  teftatof,  eveii  where  th^ 
breach  is  committed  b  their  own  tune  as  (bf  repairs  -,  for  it  Is 
the  tedator's  covenant  which  binds  die  executor  as  rtpr«fcnting 
him,  and  he  therefore  muft  be  iiied  by  that  name^ 

/  But  covenants  merely  perCbnal  defend  cxdufivcly  to  the  exe- 
tutor,  or  adminiilrator,  and  covenant  lies  only  ftgaintt  tliem« 

.5.    Of  the  ideclaration  and  defence  In  stdions  of  Coveliatit.*-'*-^ 

I.  Of  the  declaration.  £  Where  the  adion  Is  fbanded  on  atl 
indenture,  the  perfon  bringing  the  adlon,  mud  be  a  party  to  th« 
deed,  or  he  cannot  maintain  the  adion* 

B  A\^ere  a  covenant  is  for  the  benefit  of  any  fttfoh,  \ih  muft  tak« 
notice  and  advantage  of  it  at  his  oinrn  peril. 

U  Th* 
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A  The  declaration  fhouM  fct  oat  expreftly,  that  the  covenant 
was  made  by  deed  ;  b  but  it  need  not  fee  eat  the  whole  deed  at 
length,  or  foperfluous  parts. 

c  Where  the  covenant  is  general,  a  general  adignment  of  a 
breach  is  (ufHcient  ;  i  and  the  meft  general,  is  in  the  words  of 
the  covenant. 

e  But  where  "a  corenant  is  broken  by  fomc  aft  of  a  third  perfon, 
it  13  not  liificient  toQate  the  breach  generally,  for  that  ad  /hoald 
be  fet  out  ;  but  k  iliould  fcem,  that  it  might  be  fufiiczent  to  (late 
that  breach  in  the  replicatios. 

/  Where  the  plaintiff  afHgns  a  breach,  it  (hould  be  fo  fct  out  that 
it  may  appear  clearly  to  be  within  the  covenant. 

g  Where  there  is  a  provifo  in  a  deed  defeating  the  coveoant, 
the  pkintiff  need  not  fet  it  out  in  his  declaration^buc  leave  the  de- 
fendant to  plead  it.  i  Bert  where  this  is  an  exceptidn  making 
part  of  the  covenant,  the  plaintiff  in  fettlng  out  the  breach  ihould 
alio  (hew  that  the  breach  was  not  within  the  exception.  For  the 
declaration  is  on  the  whole  covenant,  and  a  breach  will  not  be 
witliin  it  onkfs  {n^  fet  oat. 

f  Where  a  covenant  b  in  the  alternative,  that  is,  where  the  co- 
venantor undertakes  for  one  of  two  things,  breach  (hould  be  adigiH 
ed  as  to  both,  i  But  where  it  is  founded  on  the  eootingcncj  of 
two  things,  and  that  winch  (hall  firft  happen,  the  plain tiffmay  de- 
clare upon  a  breach  arifing  from  the  happening  of  one  ofthem^ 
withoat  making  mention  of  the  other.  i 

/  Where  the  aftion  is  for  a  breach  of  covenant,  by  the  ad  of  a 
third  peHoB)  the  declaration  fhould  (el  out  that  the  breach  was  hj 
foch  a  perfon,  under  a  claim  of  title,  or  by  lawful  ad  ;  for  the  cove- 
nant on  the  part  of  the  covenantor,  doe»  not  extend  to  the  illegal 
ads  of  others  who  are  themielves  liable  to  an  adion. 

OT  It  is  a  general  nik  that  where  a  thing  is  to  be  done  by^a  man 

or  his  afligns,  the  breach  muft  be  in  the  disjundtve — ^that  it  was 

sot  done  by  him  or  liis-  afligns — but  where  the  ad  is  to  be  done 

to  a  man  or  his  a(Sgns,  it  is  fufiicient  to  adign  the  breach,  that  it 

was 
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^as  not  dotiis  to  him  without  mention  of  lu9  affigns-^bat  this  rule 
applies  onlj  in  the  cafe  where  the  adion  is  not  againft  the  firfl 
^covenantee  or  Icflee. 

a  If  the  plaintiff  in  declaring  iii  covenant^  undertakes  to  ftate 
^e  edate  under  which  he  derive?  his  riglit  to  the  adion  and  mif^ 
^tcsit,  the  declaration  wiU  be  111. 

h  Where  the  plaintiff  cannot  fue  on  a  breaeh  of  covenant  witk*^ 
t)Utfome  previous  a£i;s  to  be  performed,  the  declaration  fiiould  a- 
*er  the  perfotinabce  of  theili. 

t  Where -there  is  a  joint  covenant  by  fevcral,  all  Ihould  join  in 
the  adbion^  or  on  demurrer  on  oyer  it  will  be  bad, 

•2.  Of  the  Defence.  </ If -all  the  covenants  in  an  indenture,  are 
Ml  the  affirmative,  the  defendant  may  plea4  performance  generally  ^. 
but  if  any  are  in  the  negative,  he  'muft  plead  to.  thofc  fpecially,  fot 
a  negative  cannot  be  performed,  and  to  the  reft  generally,  c  S^ 
if  any  of  the  covenants  are  in  the  disjandive,  he  muft  fhew  which 
he  lias  performed. 

Where  the  covenant  is  for  the  aft  of  a  ftranger,  performance 
/generally,  is  abad.plea  ;  it  Ihould  ihew  it  was  performed.   . 

^  A  covenant  in  an  indenture  Ihall  not  bfe  pleaded  in  bar  to  a  co* 
vcnant  in  another  ;  except  fuch  be  a  defeafance  of  the  former  ;  for 
perhaps  the  injuries  may  nOt  be  equal.  ^  But  one  covenant  in  a 
4leed  may  be  pleaded  in  bar  to  another  in  the  fame  deed>  for  the 
4*enfe  of  the  parties  is  (0  be  colledcd  from  the  whole  deed.  As  in 
covenant  for  rent,  the  defendant  was  allowed  to  plead  >anot]ier 
covenant  in  the  iame  indenture,  that  he  might  retain  fo  mucb  ot* 
the  rent  for  repairs  and  charges. 

/  The  defendant  cannot  plead,  thait  l>e  had  nothing  in  tlie  te- 
iKments — for  the  indenture  is  an  eftopple. 
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ICTION  of  actoont  u  grounded  upon  an  exprefi,  or  implied 
contrary  that  in  all  cafes  where  one  perfon  has  been  the  receiver 
of  the  property  of  another,  to  ofe  and  improve  and  account  for, 
iKTith  the  profits  thereof,  that  he  will  render  his  account  for 
the  i^me. 

In  the  confideration  of  this  fubje^,  I  ihall  obferve^  i.  ^gainft 
whom  Account  will  lie.  a.  In  what  cafes  Account  will  lie.  3. 
Of  the  Pleas  to  tlic  aftion  of  Account.  4.  Of  the  trial  btfpre 
Auditors. 

r.  Againft  whom  account  will  He.  «  AAion  of  account  by 
the  common  law,  lies  only  againft  guardian  in  foc^gc^  baillfF^  or 
receiver,  between  merchants  and  the  executors  of  merchants,  itt 
Avour  of  trade  and  commerce  :  for  between  them  there  is  (hch  a 
privity  that  the  law  ptefumcs  they  know  each  others  diiburfcimnts, 
receipts  and  acquittances. 

h  It  is  provided  by  ftatutc,  that  cxecOtors  who  at-e  aUb  refidua- 
ry  legatees,  when  all,  or  any  part  of  their  legacies  are  with  hohlfcfl 
from  them,  by  their  co-executors,  may  bring  their  a£lion  of  ac- 
^imt  ag^iaft  them  for  the  recovery  thereof  :  and  the  like  adieu  is 
allowed  to.refiduary  legatees  agaiuft  execuiors. 

Tliat  joint -tenants,  tenants  in  common  and  co- parceners,  tlieif 
executors,  and  adminiftrators,  may  as  the  cafe  requires  maintahk 
adion  of  account  againft  each  other,  where  cither  has  received 
snore  than  his  proportion  of  the  profits  of  the  common  ef&t?. 

f  "Where  there  arc  feycral  partners  in  trade,  adion  of  account 
will  lie  in  favour  of  one  againft  the  reft,  after  the  pirtnerlhip  has 
ended—in  which  the  whole  of  partnerihip  accounts  may  be  adjufted^ 

a.     In  what  cafes  Account  will  lie.    '  It  fecms  to  ha\c  been  a 

principle  of  the  common  law,  that  an  aftion  of  account  will  not  lie 

for  a  thing  certain,  as  if  one  man  delivers  ten  pounds  fo  another 

to  merchandize  with,  he  (hall  not  have  account  of  the  ten  poinds 

but 
«  Co.  Lkt.  174.    1  Roll.  Ahr,  i6j.    ^Sututcs.  IX.     r  DcAil¥f#Stawf«rJ» 
Sup,  C.  x;y4.     iBro*Ti<*  Accouoi,  ^^j.     a  Btowo*  ;6t 
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Ihit  c£M  pr«fit»  wUcb  are  oiicenatii*--Tlie  grcKiDd  of  tlie  adion 
fteflur  to  fuive  been  a  dasn  for  the  j^rofiu  ofgood^,  money,  or  other 
€(lare  4eKvercd  by  one  pcrfon  to  another  to  ofe  and  improve. 
Bot  in  fhh  ftste  oor  courts  have  dHregarded  the  priaciplcs  of  the 
Englifli  connnon  law,  and  have  i^xtended  this  remedy  to  things 
certain.  The  rule  therefore  may  be  laid  down  on  this  broad 
bafig — that  accoont  will  lie  not  only  in  cafes  where  money,  or  oth- 
er eftate  has  been  received  to  merchandize  with,  ufe,  improve 
and  difpofc  of,  and  account  therefor  with  the  proftts— but  like* 
wife  in  all  cafes  where  a  perfon  has  received  money  or  other  eftate^ 
to  the  ufe  of  another,  and  efpecially  if  received  of  a  tliird  perlba 
to  deliver  over.  •  As  where  in  an  action  of  acconnt  for  two  hun^ 
dred  pounds  in  fpecie,  and  two  hundred  pounds  i^bilk  of  exchange^ 
i^ceived  of  the  plaintilTat  New- York  by  the  hand  of  athird.  per^* 
fon,  to  bring  to  him  at  Norwich,  after  verdiQ:,  the  defendant  mov- 
ed in  arf eft,  becaufe  the  adion  was  for  a  fum  certain,  but  the  court 
over  ruled  the  exception*  Eere  the  money  was  not  delivered  to 
^e  and  account  for  the  profits,  but  the  preciie  dun  was  to  be  do- 
livered  over,  and  for  this  precife  fom,  xhi  a^ion  was  brought  and 
fufialn^. 

^  Tlie  plaintiff  may  wave  his  a&ion  of  account  and  bring  Ids 
aftion  on  the  promife  to  account.  So  tn  all  cafes  of  the  reception 
of  a  certain  Sim,  aftompfit  for  owney  had  and  received,  will  lie. 

Account  will  lie  where  the  reception  and  poflcflion  of  the  pro- 
perty was  lawful ;  if  the  takmg  was  tortious,  this  adbion  will 
not  He. 

3.  Of  the  Pleas  to  adion  of  account.  The  defendant  may 
plead  the  general  ifliic,  that  he  never  was  bailiif  and  receiver  to 
account. 

«  It  is  a  role  of  pleading,  in  account,  that  a  matter  which  may 
and  ought  to  be  pleaded  in  bar,  cannot  afterwards  be  pleaded  be- 
fore the  auditors  ;  the  reafon  is,  to  avoid  trouble  and  charge  to 
the  parties. 

d  Another  rule  is,  that  if  the  party  is  once  cliargeable  and  ac- 
countable, he  cannot  plead  in  bar,  except  in  tlie  cafe  of  a  r  el  cafe, 

or 
#  Kirby*!  Rep.  164.    $ldta,  16$.    vj  Wtlf.  zi^.    /Idem,  11 ).  114. 
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fiOM  «f  affonf  ii  groondeil  ^os  za  cxpcrls,  or  x^ii;;^! 
coatridy  dttt  n  all  cafin  woere  our  perfoa  ku  b?ra  toe  rrcnrer 
of  ibr  propertj  of  ano^Jiery  to  nfis  aad  iirprerc  ^od  z£C€.*.jit  fsr, 
vith  the  profits  tfaerrof,  tbst  be  vill  raJer  bis  acuxst  for 
tbe  &cie. 

Id  the  confidention  of  this  fQbjra^,  I  IbaQ  oblerve,  i.  Agdo't 
whom  Accomit  wiD  lie.  3.  In  what  caSe%  Accooot  wtU  Fie.  3. 
Of  the  Picas  to  the  aaioii  of  Account.  4.  Of  the  ttnl  befrre 
Acditors* 

f.  Againft  whom  account  will  fie.  «  Adion  oFaccoant  1*7 
the  conrnion  law^  fies  only  againft  goardian  in  ioaz^^  b^iKiFy  or 
receiver^  between  tnercbaiits  and  the  executors  of  merchants,  in 
ft  t^onr  of  trade  and  commerce  :  for  between  them  there  13  &ch  a 
privity  that  the  law  prefames  they  know  each  others  di&micnients^ 
recciptt  and  acqaittaoces. 

Mt  is  provided  by  fiatnte,  that  executors  who  arc  alio  refidaa- 
ry  legatee*,  when  all,  or  any  part  of  their  le  jracres  are  with  hohfen 
from  them,  by  their  co-execotors,  may  bring  their  acllon  of  ac- 
«onnt  agaiaft  them  for  the  recovery  thereof :  and  the  like  ad  ion  is 
allowed  to  refidnary  leg^te^  agaiuft  executors. 

That  joint -tenants,  tenants  in  common  and  co-parceners,  tlieir 
executors^  and  adminidrators,  may  as  the  cafe  requires  mairtarft 
adion  of  account  againft  each  other,  where  cither  hais  received 
luorc  than  his  proportion  of  the  profits  of  the  common  efhite. 

e  "Where  there  arc  feveral  partners  in  trade,  a6^ion  of  account 
will  He  in  favour  of  one  againft  the  reft,  after  the  pirrnerlJiip  has 
ended**in  which  the  whole  of  partnerihip  accounts  may  be  adjafte<t. 

3.     In  what  cafes  Account  will  lie.    ^  It  (ecms  to  ha\e  been  a 

principle  of  the  common  law,  that  an  aftion  of  account  will  not  lie 

for  a  thing  certain,  as  if  one  man  delivers  ten  pounds  to  anotlier 

to  merchandize  wuh,  he  (hall  not  have  account  of  the  ten  pu?>?:da 

but 
«  Co.  IJtt.  I7ft.    a  Roll.  Ahr«  i6t.    ^Sutatcs,  IX.     r  OcAit?ftrStaaifurd> 
Snp,  Ct  17^4.     i  Bro*  Tiu  Accouui,  jjj.     a  Bto«o*  761 
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Ihit  c£M  prefitt  wl^ch  are  imcertato^-^The  grdODcl  of  the  a£biaa 
ftensr  to  fuive  been  a  daim  for  the  j^rofiu  of  g$ood&,  money,  or  other 
^Oare  4eKvered  by  one  pcrfon  to  another  to  nfp  and  Improve* 
Bnt  in  fhfi  ftftta  onrcoorta have  dtfregarded  the  principles  of  the 
£ngli(h  common  law^  and  have  i^xtended  this  remedy  to  things 
certain.  The  rule  therefore  may  be  laid  down  on  this  broad 
bafis — that  account  will  lie  not  only  in  cafes  where  money,  or  oth- 
er cftate  has  been  received  to  merchandize  with,  ufe,  improve 
and  difpofe  of,  and  account  therefor  with  the  profits — but  like* 
Wife  in  all  cafes  where  a  perfon  has  received  money  or  other  eftate^ 
to  the  ufc  of  another,  and  efpecially  if  received  of  a  third  perlba 
to  deliver  over,  «  As  where  in  an  adlion  of  acconnt  for  two  hum- 
dred  pounck  Infpecie,  and  two  handred  pounds  i^bilk  ofexchangei 
i^cefved  of  the  plaintiff  at  New-York  by  the  hand  of  atbTrd.  per  ^ 
fon,  to  bring  to  him  at  Norwich,  after  verdift,  the  defendant  mov- 
ed hi  ar^eft,  becaufe  thea£Hon  was  for  a  fum  certain,  but  the  court 
over  ruled  the  exception*  Kere  the  money  waa  not  delivered  to 
<He  and  account  for  the  profits,  but  the  precife  (urn  was  to  be  do* 
livered  over,  and  for  this  precife  fmn,  tbd  a^ion  was  brought  and 
fdialii^. 

^  The  plaintiff  may  wave  his  a&ion  of  account  and  bring  his 
aAion  on  the  promife  to  account.  So  tn  all  cafes  of  the  reception 
of  a  certain  Aim,  aftunipfit  for  owney  had  and  received,  will  lie. 

Account  will  He  where  the  reception  and  poflcffion  of  the  pro- 
perty was  lawful ;  if  the  takmg  was  tortious,  this  a£hion  will 
not  He. 

3.     Of  the  Pleas  to   afl:ion  of  account.     The  defendant  may 
plead  the  general  ifliie,  that  he  never  was  baililF  and  receiver  to  . 
account. 

«  It  18  a  rule  of  pleading,  in  account,  that  a  matter  which  may 
and  ought  to  be  pleaded  in  bar,  cannot  afterwards  be  pleaded  be- 
fore the  auditors  ;  the  reafon  is^  to  avoid  trouble  and  charge  to 
die  parties. 

i  Another  rule  is»  that  if  the  party  is  once  chargeable  and  ac* 
countable,  he  cannot  plead  in  bar,  except  in  the  cafe  of  a  releafe, 

or 

^»  Xirbjr's  Rfp.   164.    Ild€»,l65.    t$  Wilf.  nj.    /Idem,  11  ^  iX4- 
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I.    Of  kK^>l!ed  contrads. 

^^lon  of  itr.plicd  proniife,  or  aflumpfit,  is  a  tetsitAj  of  a  very 
cstenfive  and  beneficial  nature^  and'moch  CDCouraged. 

«  It  13  founded  upon  equitable  principles  and  will  lie  in  all  calcsi 
where  the  defendant  is  obliged  by  the  ties  of  natural  equity  tore- 
fund,  or  pay  moncy^  which  he  qiay  have  received  of  the  plainti^ 
or  for  his  ufe. 

^  This  a^ion  will  lie  in  all  cafes  where  one  employs  another  to 
traniacl  any  bufuicfsy  or  perfonn  any  work — and  the  law  preflimes 
tliat  the  employer  will  pay  the  perfon  employed,  as  much  as  he 
reafonably  deierves  ;  and  if  he  negle£ls  to  make  payment,  he  may 
bring  his  action  on  the  implied  promife,  and  aver  that  the  defend- 
ant proniifed  to  pay  hun  as  much  as  he  reafonably  delerved,  and 
that  Lis  labour  was  worth  fuch  a  particular  fum,  which  the  de- 
fendant has  negle£ced  to  pay — but  the  eftimation  of  his  labour  will 
be  fabmitted  to  a  jury,  who  will  sAis  fuch  damages  as  they  think 
the  plaint i£F  merltcj. 

r  This  adion  will  alfio  lie  where  one  uktt»np  goods,  or  wares  oT 
«  tradefman,  without  cxpre&ly  agreeing  for  a  price.  There  the 
law  concludes  that  both  parties  did  intentionally  agree  that  the 
real  value  of  the  goods  fhould  be  paid,  and  an  adion  of  aflbropfic 
may  be  brought  accordingly,  if  the  vendee  refufes  to  pay  the  value 
of  the  goods. 

a  Thisadior.  will  lie  where  a  perfon  has  laid  out  and  expended, 
his  own  money,  for  the  ufe  of  another  at  Ixis  requeft,  for  the  law 
implies  a  proniife  of  repayment. 

t  It  will  alfo  lie  npou  a  dated  account  between  two  perfons,  for 
the  law  implies  that  he  againft  wh(»n  the  balance  appears  has  en- 
gaged to  pay  it  to  the  other  ;  tho  there  be  not  any  adual  pro- 
niife. Afiions  of  afllimplit  arc  therefore  brought  declaring  that 
the  plaintrffand  defendant  had  fettled  their  accounts  together,  and 
that  the  defendant  engaged  to  pay  the  plaintlf  the  balance,  and 
has  jiegleacd  to  do  it. 

This 

a  By  r(!«  MansficiJ,  2  Burr.  io?t.  i  ThU  U  called  an  tffTiMnpfit  upon  a 
qnaittuoi  nietuU,  ^  Klar.k.  Com.  i6%»  c  This  ii  called  an  aiTumpfic  upon  a 
qitantum  vaitbat^  3  BUck.  Coffl.  t6j«  4  24cA«  tf  l«l«IIl|  164.  Thk  If 
caUwd  iniicuul  cca?put&(I«c» 
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#  Thlsadllon  will  lie  ibr  ike  value  qf  tjie  ufe  and  iiuproycinqnt 
of  UtJ4s  uiKHi  a  kafc  purolc,  where  ther-e  has  been  an  adual  pcr- 
tepdoil  of  Uitf  prafiis  i  wwl  the  ftatutc  of  frauds  and  perjuries  i^  ■ 
te  bar  to  £idi  adtoo. 

^  This  acr'ion  Will  lie  to  recover  rttohty  paid  under  a  miftake^ 
or  through  the  deceit  of  the  other  party. 

As  if  an  underwriter  pay  money  on  in  infuraticc  of  a  fbip,  fupt 
pofed  to  be  loft,  which  afterwards  arrives  fafe,  he  fliall  recover 
tack  the  money  fo  paid. 

h  lies  for  the  rccoVcry  of  money  paid  on  a  confxdtration  which 
happens  to  fail. 

'  c  As  where  the  plaintiff  paid  money  to  the  defendant  upon  his 
proniiie  to  make  him  a  Icafc  of -land,  and  before  the  leafc  was  made 
the  defetidant  wa«  ewieicd,  tlic  plaintiff  recovered  his  money  by 
this  aAioa>  tlifc  confideration  not  having  been  performed. 

It  li^s  to  tecov«;r  money  paid  to  dne  acting  under,  or  in  j>urfu- 
aiice  of  a  void  authority, 

d  A^  where  otie  having  letters  of  adminidration,  appointed  the 
defendant  his  attorney  to  receive  money  owing  to  the  inteftate,  who 
deceived  the  fame  arid  paid  it  over  to  adininftrator,  afterwards  a 
WiH  appearing  afid  the  adininiftration  being  rej^ealed,  action  in  fav- 
our of  the  execntor  agaiuft  the  attorney  was  held  to  lie,  becanfc  be 
Itfted  under  a  toid  authority. 

i  U  lied  to  r^covtr  riumey  obtained  from  any  orifc,  by  extortion^ 
lihpofitioii,  opprcffioD,  or  takmg  an  undne  advantage  ol  the  par- 
ty's fituatiori. 

/  As  where  ih^  plaintiff  having  pii^heipUtt  to  the  defendant, 

for  twenty  pounds,  at  the  end  of  three  years  came  to  redeem  it, 

and  tendered  four  pounds  liiOtc  than  the  Itgal  Intereft  for  that  time  ; 

the  defchdant  refufed  to  take  lefs  than  ten  pounds,  the  plaintiff 

paid  the  teri  pounds,  and  had  his  goods,  and  bl-ought  his  adion  for 

the  furplus  of  the  legal  mtcreft  fo  extof  ted  from  him.     It  was  ob- 

|e6!^d  that  the  plaJfttiff  might  have  tendered  legal  intcrcft,  and 

X  brought 

m  A<n;efcn«  Tncy»  Sop.  C.  1790.  **  Bair.  loto.  e  Palm.  364. 
i  I   Saik.  27.        f  2  Burr.  xoiz.       /  %  8tran|(e.  91^* 
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Broa^t  trover  for  the  goods^  and  that  the  payment  was  Volunfiny 
and  fo  not  injurioiis.  But  th^  adion  was  held  to  benEiftintai]iahle,be^ 
eaufe  the  plahiriff'  mrght  be  in  unmediate  want  of  h»  goods,  and 
trover  would  not  be  a  competent  remedy — and  becaufe  the  defend* 
ant  took  an  advantage  of  Us  fitnation,  which  deprived  him  of  that 
freedom  in  the  excrcife  of  liis  will,  which  every  perfoa  ou^t  to  po£^ 
fefs,  when  the  rule  that  ^  vc/uuiarj  a£i  cannot  ht  an  injury ,  ouglit 
to  apply. 

4r  So  where  the  pI^intifTs  brother  was  a^hankropt,  and  fhe  was 
induced  by  an  agent  {ix  tlie  defendant,  a  principal  creditor  to  give 
him  forty  pounds  to  fign  the  bankrupt  certificate,  the  money  paid 
for  that  purpofe  was  allowed  to^  be  recovered  backindiisadion^ 
as  oppreifivcly  and  unjufUy  extorted  from  the  plaiati^ 

*  This  aflion  will  Ke  to  recover  money  which  has  been  embcz* 
zled,  or  which  any  perfon  lias  been  defrauded  of,  by  cheating,  or 
other  wife.  A»  where  the  nurfc  to  a  perfon,  when  he  died  took 
money  and  went  off,  the  adminiflrator  was  allowed  to  bring  his 
aiftioB  for  money  received  to  his  ufe.  In  fuch  cafes^  the  owner 
ft  all  recover  the  property  when  embezzled,  if  he  can  identify  it, 
tho  not  ia  the  hands  of  ^he  perfon  embezzling  it.  As  where  the 
plaintiiTs  clerk  embezzled  notes  and  money,  and  paid  them  to  the 
defendant  in  the  infurance  of  tickets  which  was  contr^  to  law, 
it  wa&  held  that  as  thefe  notes  were  not  paid  bona  fide  ;  but  for  an 
illegal  GonfideratioR',  and  their  identity  could  be  traced,  that  the 
jpeal  owner  ihouM  recover  them* 

e  If  money  has  been  recovered  in  confequence  of  any  judgment^ 
or  adjudication,  if  it  fhoiild  be  revericd  as  erroneous,  the  money 
may  be  recovered  back  again  by  this  adion^ 

d  It  is  a  clear  principle  that  the  merits  of  a  judgment,  can  niver 

be  overhaled  by  an  or-i^nal  foit  either  in  law  or  ccyiity,  till  the 

judgment  is  fet  afide  or  reverfeii,  k  is  condttfive  as  to  the  fubjed 

matter  of  it.    But  money  may  be  recovered  by  a  right  and-  legal 

judgment,  and  yet  the  iniquity  of  keeping  that  money  may  be  maG> 

fed  upon  grounds  which  could  not  be  ufed  by  way  of  defence  agaiuft 

the  judgment.      Therefore,  whenever   a  pepfon  has  recovertd 

money 
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^waoacf  of  another  by  a  judgment  that  was  law(ul>  yet-tf  there  be 
certam  circumftances  which  prove  the  retaining  of  fiich  money  to 
be  iniqoitoos  and  unjuft — but  which  could  not  have  been  ufed  by 
vay  of  defence  againft  the  judgment^  this  adion  will  lie — but  the 
merits  of  the  judgment  cannot  he  called  in  queftion. 

0  As  where  theplaintifF  indorfed  to  the  defendant  four  notes  of 
Nliapd,  made  to  him  the  plaintiff;  for  the  pui^fe  of  enabling  the  de- 
fendant to  recover  the  money  of  the  promiflbr,  upon  the  written 
Hfiturance  that  fuch  indofffemoit  ihoM  be  no  prejudice  to  hun,  notw 
withAanding  which  the  defendant  fummoncd  hun4nto  a  court  of 
confcience  upon  thefe  notes^  as  iudorfor^  where  he  offered  fuch  a- 
greemenr  againft  the  a6tion>  which  the  court  rcjeded,  end  rend- 
ered judgment  on  the  mere  foot  of  the  iodorfement,  it  was  held  that 
this  ad  ion  would  lie  for  the  money  thus  recovered^  upon  the  princi- 
pie  that  the  judgment  was  right,  bccaufc  the  court  had  not  cogniz- 
ance of  fuch  collateral  matter — ^but  tliat  the  defendant  in  confe- 
qncnce  of  his  agreement,  had  no  right  in  juftice  and  good  conlcience 
to  retain  the  money,  and  ought  to  refund  it— 4hat  the  plaintiiF 
might  if  he  pleafed,  wave  his  right  of  ai!l[ion  opon  the  written  agree- 
ment,  by  which  he  could  be  indemaided  for  all  coft  and  damage, 
and  have  recourie  to  this  ai5lion  for  tlie  money  thus  recovered 
againll  an  exprefs  agreement,  and  retained  contrary  to  juftice. 

So  if  the  ludoHee  of  a-promiflbry  note,  having  received  pays, 
ment  from  die  drawer  (or  maker)  of  it,  fues  and  recovers  tlie 
£uae  money  from  the  indorfor  who  knew  nothing  of  tire  pay- 
ment— or  if  a  man  recovers  upon  a  policy  for  a  ihip  prefumed  to 
be  lod,  which  afterwards  comes  home,  or  upon  the  life  of  a  man 
prefumed  to  be  dead,  who  afterwards  appears,  or  upon  the  repre^ 
Mentation  of  a  rifque  deemed  to  be  fair,  which  comes  out  afterwards 
to  be  grefsly  fraudulent — this  -adion  will  lie  for  the  money,  in 
whichthe  right  of  the  original  judgment  will  not  be  queflioned,  bat 
a  collateral  matter  only  which  conftitutes  the  juftice  of  the  claim, 
and  iUews  the  money  in  equity  ought  to  be  refunded. 

Thefe  are  cafes  of -Implied  contrads,  in  which  the  defendant  ha  V'^ 
ing  obtained  poftefiion  of  die  plaintiff's  money,  is  compellable  to  re- 
flore  it  by  this  adion.  A  fimilar  obligation  arii^s  where. the  law 
ias  ^Iven  a  claim  ^gauift  any  one;  if 
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If  a  IV  r  r.-  V  ?rc^^,  i'rt  iT'^mh-r  of  zht  fccirtr,  of  c«i*pa]Tr ,  fce 
thercSy  ^^'cr-  to  a -.'id-  Sy  aH  legal  clahns  ariSng  ag^icft  htm^froof 
tlie  bye  Ijv."?,  or  ?<v  a!  regulations  of  that  feirty  to  whici  be  br- 
'ong^.  \N'hcre  i?:c  law  has  gi\  en  to  anj  pcrfoa  certshi  fct%,  or  re* 
ward  for  Ljs  exnplojinciity  or  troable,  ihey  arc  rccovcrabh  in  duff 
a&imi. 

IK'here  a  fjrety  becomci  botind  for  the  debt  asd  doty  of  SBOlheit 
at  his  requefly  the  law  implies  a  prociiie  that  he  will  indcmnffy  aiid 
fave  him  hannlefs,  and  on  fail  ore,  this  aosoD  will  lie, —  «  but  it 
has  been  adjut'ged  by  the  (uperior  coort,  riut  op<m  a  prandfe  rf 
general  indemnity,  a  mere  fiabiluy  to  be  feed  is  not  a  breach  fo  as 
to  tnaincain  this  action. 

t  In  an  action  on  a  note  tinted  Fth.  3>,  17-9,  ariJ  paynWcthe  firft 
day  of  No'/enibcr  following,  a condhicn  intlomd  thereon  was,  that 
if  the  defendant  faved  tlie  plaint Lrharmlcfs  from  a  reconinienda- 
tjon  of  Brace,  to  Cornifh^  the  note  was  to  be  void — It  appearerf 
from  the  pleadings,  that  Brace  obtained  credit  by  the  recooimen- 
dation — that  he  had  been  pjed  by  Coniifli— the  execution  returned 
iion-e(l,  and  that  he  was  uifolvent — ^bat  that  the  plaintiff  had  tiot 
beenfucd  on  the  recommendation  by  Comi/h,  and  bad  not  paid  any 
thing.  Tlie  (iipcrior  court  were  of  opinion  that  the  a^ion  wad 
not  fuQainable^  but  their  judgment  was  reveried  by  the  fupreme 
coort  of  errors. 

This  fini flies  the  fubjccl  of  implied  contrafls— and  lye  now 
proceed  to  confider^ 

a.  Exprefs  Contra^s.  In  a  former  part  of  our  enquiries,  we 
have  had  occafion  to  treat  largely  on  contrads — bat  Utile  remains 
to  be  reniarked  under  this  head. 

1.    Of  \Vageri — Afliimpfit  will  lie  to  recover  k  wager  feirly 

won,  ahdarifingon  a  contingency,  the  event  of  which  is  unknown 

to  both  parties  ;  but  it  mufl  not  be  for  a  blind  to  an  illegal  or  an 

immoral  tranfaftion,  or  to  conceal  fimony,  ufery,  or  bribery,  nor 

mult  it  be  inconfiftent  with  the  found  policy  of  the  flate  to  fupport 

it.    Such  is  the  common  law  of  England ;  I  know  of  no  decifions  of 

our  courts  that  have  admitted,  or  denied  the  principle.     I  think 

good  policy  will  induce  them  to  rejed  thcdodrine — as  no  govern- 
ment 
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itient  .Aii^t  ever  to  eneoarage  tlie  atqniGtkm  of  property  by  mere 
aktAtd, 

,  3.  Of  Bills  of  Exchange,  atid  promiftbry  notes,  'fhis  fubjcft 
baft  been  fully  confidered  in  every  point  excepting  witli  regard  to 
alligmnents.  Jn  this  ftatc  wc  have  no  ftatute  making  bills  of  ex- 
change and  notes  negotiable.  Their  affignment  is  dependant  on 
the  principles  of  (he  common  law.  As  the  fame  general  rules  will 
apply  to  each,  I  fhall  treat  only  of  the  afngnment  of  notes. 
I  fhall  condder^  i.  How  (slt  notes  may  be  deemed  aflignable 
2.  Thchfitnre  of  Indorlements.  3.  The  liability  rf  the  Indodbr 
to  the  indorfce. 

1 .  How  far  notes  may  be  deemed  ailtgnable.  ^  It  is  a  general 
principle  of  the  common  law^  that  a  thing  in  action  is  not  afllgn* 
gbhCf  r  but  tho  a  bond  (and  we  confider  notes  on  the  (ame  bafisj 
cannot  be  ailigned  over  fo  as  to  enable  the  affignee  to  fue  in  his 
owti  name,  yet  he  has  by  tlie  aiiignment  (uch  a  title  to  the  paper 
And  wax,  that  he  may  keep  or  cancel  it. 

b  In  equity  Dohds,  and  by  a  parity  of  priilciplc  notes^  br  any 
Other  thing  in  action,  are  alBgnable  for  a  valuable  confidcration 
paid,  and  the  afTigncc  alone  becomes  entitled  to  the  mdnfcy,  fo 
tiiat  if  the  obligor,  or  debtor  after  notice  of  the  affignriient^ 
pays  the  money  to  the  obligee,  he  will  be  compelled  to  pay  it  ov^ 
er  again — but  a  payment  to  the  obligee  will  be  good,  where  there 
is  no  notice  of  the  affignment.  ^  An  afllgnee  muft  take  the  boud^ 
or  other  fecttrity  fubjcdto  the  fame  e^uity^  that  it  was  in  the  hands 
of  the  obligee. 

2.  The  nature  of  Indorfements. -The  obje£^  of  Indorfc- 

ttients  is  to  enable  the  indorfee  to  colleft  the  note,  by  vefting  htm 
with  a  power  of  attortitey  for  that  purpofe,  and  to  warrant  againft  » 
failure.  Indorfements  may  either  be  in  writing,  or  filled  up,  or 
tliey  may  be  blank. 

An  indorfemcnt  in  writing  completed  at  the  thne  the  indorfor 
fubfcribes  his  name  on  the  note,  is  a  fpecial  contraft  governable  by 
the  terras  of  it  like  any  other  contract.  Tbelfe  indorfements  ufu- 
ally  contain  a  power  to  fue  and  collect  the  note  with  a  warranty 

of 
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of  the  sb]lity^«pf  cbe  promiflbr  to  pay — ^but  wliere  then  is  a  fpecial 
contra&  between  the  parties  refpedtiog  the  nature  of  the  afllgo-. 
ment,  or  the  warranty,  it  is  ufual  to  fpeciiy  it.  If  it  be  a  bare  af- 
fignment  without  the  riique  of  the  indorlor — then  tlie  iodorfement 
fboald  contain  only  a  power  to  fue  and  colled  and  convert  to  the 
4i{e  of  the  indorfee,  exprefsly  excluding  a  warranty.  For  an  in- 
dorfenxent  for  value  received,  with  the  power  of  coHe^tion^  and 
converfion  to  the  ufe  of  the  mdorfcc,  will  by  implicadon  of  law  taife 
«  warranty. 

But  where  a  complete  afligniuent  of  the  note  with  warrastj  it 
intended^  it  is  tlie  ufual  practice  to  make  the  indorfement  in  blantc* 
The  operation  of  a  blank  indorfement  is,  that  the  indoHee  has  a  le- 
gal right  to  fill  it  up,  or  write  over  the  naine  of  die  indoWbr,  the 
ftrongeft  contrail:  againft  him  which  the  natsre  of  the  cafe  will 
admit.  It  is  a  contrail  that  the  indorfor  will  permit,  and  authoiiie 
the  indorfee  to  commence  an  action  on  the  note,  in  the  name  of  the 
indorfor  and  parfue  it  to  final  judgment  without  any  interruption, 
or  moleflation — that  he  may  receive  the  money  due  and  apply  it 
to  his  own  ufe,  clear  of  any  accountability — and  that  the  indorfor 
warrants  that  tlie  promiflbr  in  the  note,  is  of  fufiicicnt  abifitjr 
to  pay  thefame.  Every  thing  is  to  be  intended  on  fuch  an  indorfe- 
ment, that  is  confifient  with  the  nature  of  an  affignmcnty  that  is 
mod  favourable  to  the  aflignee. 

Tlic  indorfement  may  be  filled  np  whenever  tlie  indorfee  pleales, 
and  it  has  been  permitted  to  be  done  even  in  court.  But  a  blank 
indorfement  by  implication  of  law  will  fupport  an  a^ion.  The  in- 
dorfor not  only  gives  tliis  power  to  the  perfon  to  wJiom  he  afiually 
transfers  and  delivers  the  note  ;  but  any  other  perfon  iuto  whole 
podeiljon  the  note  comes  in  the  courfe  of  bufmefs^  lawmlly  may  in 
like  manner  fill  up  the  indoriement  to  himfclf. 

«  A  blank  indorfement  does  not  operate  as  an  aflignment  of  ar^y 
note,  but  the  one  on  which  it  is  written,  tho  there  may  be  feveral 
notes  on  the  fame  piece  of  paper. 

i  The  indorlor  in  an  adion  brought  againft  him  on  tlie  warranty 

arifing  from  a  blank  indorfement,  will  not  be  admitted  to  produce 

parol  proof,  that  at  the  tunc  of  the  indorfement,  there  was  a  fpecial 

contract, 
0  Wadliaoy  ¥(.  Vdodtrworker,  5up.  C  tjgu       i  Kiib*  Re|>«  j^j. 


Of  ASSUMPSIT.  isf 

ecMnifty  dnt  he  Aould  not  wammt,  and  that  the  in'dorfee  (hoold 
take  the  note  at  his  own  riique*— bccauie  pato)  proof  cannot  con- 
troul  a  written  contrad.  Neither  would  he  be  adroktcd  to  adduce 
a  written  contra^^  for  the  £une  purjiore^  except  between  the  ori- 
ginal parties,  for  where  the  note  thus  indorfcd  is  delivered,  or  ai^* 
iigned  to  another  perfon  wlio  brings  the  adlion,  the  indorfor  can- 
not  avail  hin^lfof  his  written  agreement  not  to  warrant,  which 
was  made  with  a  difiFerent  perfon,  but  if  the  a^ion  be  brought  by  the 
firft  indoriee,  with  whom  the  contrad  was  made,  then  fuch  written 
agreement  may  be  confidered  as  a  difcharge  of  the  contra^  of  war- 
ranty, and  may  be  pleaded  in  bar  to  the  adion.  If  however  in  ei- 
ther of  tbefe  cafes,  the  firft  iodorCbe  recovers  againft  tlie  indorfor 
Upon  the  warranty,  where  there  was  a  parol  contrad  not  to  war» 
rant,  or  ifhe  transfers  the  note  to  a  third  perfon,  who  recovers  on 
the  warranty,  where  there  was  a  written  contrad  not  to  warrant, 
ai\  action  will  lie  on  fuch  contradU,  infavour  of  the  indoribr,  againft 
the  indorfee,  for  the  recovery  of  damages  fuftained  by  fuch  a  vio* 
lation  of  contrad.  Such  is  the  common  law,  and  fuch  is  the 
law  of  reafon  and  common  (enfe.  a  But  the  courts  have  determin- 
ed, that  parol  evidence  may  be  admitted  to  explain  the  meaning  of 
a  blanlc  indorfement — for  until  it  is  filled  up  by  the  indorfee,  it  has 
no  ceruiu  import,  h  and  tliat  a  blank  indorfement  is  no  evidence  of 
property   or  warranty. 

Notes  frequently  circulate  in  the  courie  of  buGnefs  upon  the  cre- 
dit of  the  firft  indorfor-but  fometimes  when  the  indorfee  transfers  a 
note  that  has  beeix  affigped  to  him,  he  indorles  the  (ame  and  be- 
eomes  an  indorfor  to  the  perfon  to  whom  he  transfers  the  note,  to« 
gether  with  the  firft  indorfor — and  if  ever  fo  many  perfons  indorfe 
a  note,  they  are  all  indorfors  to  the  laft  indorfee.  Tho  they  can 
give  no  power  to  commence  an  adtion  on  the  note — yet  they  war- 
rant that  the  firft  indorfor  being  the  original  proniiflee  in  the  note, 
ihaU  permit  a  fuit  to  be  brought  on  the  note  in  his  name,  and  be 
purfued  to  final  judgment  without  hindrance — and  in  every  othei* 
refped  the  fubfequent  indorfors  warrant  tlie  note  in  the  fame  man 
aer  as  the  firft  indorfor. 

^  It  is  a  general  mle  that  the  indorfee  muft  in  the  firft  inftance 

have 
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Invc  rerottrie  t»  tljt  framMm,  or  «afc«r  tftfae  •me-HOid  oa  fail 
^cfask  *Mdj,  can  soke  (kiuaad  of  ifar  iadorfflr— •vImbt  ifacirt  arc 
^eral  isdoribrs,  the  Lil  indorse  oa  the  (kfaok.ol'Ui^  ^i^cr  ^ 
«fcc  oete,  ban  a  clnikoge  upon  all  of^em,  and  laay  fiic  ail  or  aajj 
and  porfiic  his  rcsoedy  tSl  Uc  lias  obuiacd  aaoal  pajnrxtf  or 
fiitofaiajofl. 

A  pajmcnt  ma^e  bj  ths  debtor  in  tlie  note,  to  ttij  of tlic  loilorfrr^ 
boldingk  in  his  hands  as  laft  aflignec,  wifi  be  godd,  tlto  not  ado- 
ally  imlorfed  on  the  note,  becaofe  fach  indorfee  adcd  aj  an  atroF' 
ney  for  the  pa>ee,  and  liad  right  to  mrei^etbe  raoiicy — but  an  la* 
dorfor  prior  to  the  payment  iiiall  not  be  liable  to  a  ^(eqoeatia- 
doHee— for  no  mdarfor^  ihall  v,  i. rrant  only  with  re%cd  ti\Uw  ftatr 
of  the  note  at  the  time  of  the  indoriemcnt,  and  not  whb  re%ei5i 
to  any  fub/eqocnt  pa^^ment.  ^  Therefore  if  the  pa%ee  of  a  note  in- 
dorfe  it,  and  the  indoriee  receive  pa^-ment^  and  then  indoifes  k^  di« 

lad  indoffee  can  only  call  on  the  iecond  indorfoi*,  the  firft  not  bet- 
ing liable. 

If  the  payee  of  a  note,  ffaould  affign,  or  deliver  it  over  to  an- 
other without  any  indorfenient,  but  for  a  valuable  confidcratioDy 
the  law  will  preAime  an  engagement  on  the  part  of  the  payee,  to 
authorife  the  purcha(er«  to  fue  and  colled  the  note — and  alfo  a 
warranty  of  the  ability  of  the  maker  of  it.  So  a  verbal  warranty 
in  fuch  cafe  would  be  good. 

;.  Of  tlie  liability  of  the  Indoribr  to  the  IndorCre.  «  if  tlie 
indorfor  in  any  way  impedes,  or  prevents  the  indorfee  from  col* 
ledmg  the  note,  or  receives  payment,  ordifehargef  it,  he  becomcss 
liable  to  the  indorfee  npon  the  indorfement.  If  the  maker  of  the 
note  at  the  time  of  the  Indorfement  be  a  bankrupt  and  whoUy  no' 
able  to  pay  it,  then  an  adion  on  the  warranty  will  immediately  lie 
in  favour  of  the  indorfee  agaiuft  the  indorfor,  without  a  fuit  to  re- 
cov«»r  It  of  the  maker — but  in  fuch  cafe,  the  plaintifFmuft  prove  the 
inability  of  the  debtor  in  the  note,  to  pay  at  the  time  of  the  indorie- 
ment,  or  he  cannot  recover — It  is  tlierefore  the  beft  mode  and  the 
general  pradice,  to  bring  an  adion  on  the  note  againft  the  maker 
of  it,  which  in  cafe  of  inability,  fettles  the  point  with  legal 
certainty— for  if  the  execution  be  rctui:ncd  aoa-eft^  or  tlie  debtor 

be 
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bfc  Casnmitrecl  0)1  it^  and  take  the  poor  prifoners  oatti^  the  indor- 
(ee  has  purfued  aa  far  as  the  law  will  warranty  and  he  may  call  oa 
the  indoHbi'. 

It  is  a  gst\en\  rule,  that  if  th6  indoriee  hiake^  ufe  of  dutf  d!' 
ligence  to  obtain  (aiisfadion  of  the  note,  and  fails  by  reafon  of 
the  inability  of  the  promiilbr,  then  the  indorfor  is  liable  on  his 
warranty  to  pay  the  fame>  with  all  neceflary  coft.  But  if  the 
indorfee  be  guilty  of  any  neg)e£b^  and  does  not  uie  due  diligence^ 
by  reafi)n  of  which  he  fails  to  obtain  payment  of  thci  note,  the 
liidoHor  i&  difcbarged,  and  the  indorfee  takes  the  lofs  upon  himfelf. 

thud  if  the  indorfee  fails  to  put  the  hote  ill  fuit  at  the  firft 
Court  after  the  alignment,  or  if  he  negledbs  to  take  out  execution 
in  due  feafon  after  judgment,  and  the  promiflbt  abfconds,  or  be* 
comes  a  bankrupt,  by  whicli  the  debt  is  loft,  he  caii  have  no  adtion 
«gaittft  the  iudorfof.  d  So  if  the  indorfee  give  fbrthcr  time  of 
payment,  or  receive  part  of  the  money  on  the  note,  it  is  taking 
upon  himfetf  to  give  the  whole  credit  to  the  drawer,  or  maker  of 
the  note,  and  abfolutely  difchargcs  the  indorforr-and  fo  of  fubfc* 
^ucnt  indorforSi 

By  ouf  praaiciJ,  i  dethand  of  pdymclit  by  the  irtdoffee  flrom 
the  proiniflbr,  and  a  rtegkcl  oi'  refufal,  will  hot  be  fufHcient  to 
waf  rant  him  to  bring  his  adion  againft  the  indorfor— but  he  h 
bound  to  recover  the  note  of  the  promiffor  by  fuit,  where  he  is 
able  to  pny-»-of  courfe,  the  delay  of  calling  upon  the  promiifotf 
for  the  payment  of  the  note,  will  not  aflfeft  the  indorfee  if  he  docd 
aot  delay  a  fuit  till  afler  the  next  (court  following  the  aflfignmcnn 

Irt  all  cafe*,  to  enable  the  indorfee  to  toiaintain  ftftion  upon 
his  warranty  againft  the  indDrfof,  it  is  neceflary  to  give  notice 
to  him  of  the  default  of  the  drawer  of  the  taote  to  pay,  and  to 
Aver  it  in  his  declaration,  and  prove  it  on  the  trfah 

i.  I  proceed  next  to  Confider  what  contra^s  Will  not  ttiaiA* 
tain  thisaaion.  S  Tills  aftion  being  founded  Ota  aneXprefs,  or 
Implied  undertaking  ;  when  ever  the  prefumption  of  fuch  under- 
taking is  excluded,  this  aftlott  will  Aot  lit^s  whw'c  It  appears 

Y  ^•^ 
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that  the  money  for  "wirich  the  z&vm  is  broo^it^  is  paid  witlieat 
the  confent  of  tlic  perlbn  fucd. 

«  A  mere  voluntary  courtcfy,  which  has  been  undertaken  with- 
out the  profpcct  of  certam  recompcncc,  will  not  fu{)port  Ms 
action — As  where  a  perlbn  tranfadted  bofineisfor  another  in  rx- 
pe£lation  of  legacy — bnt  being  difappointed,  he  was  Mt  aUowod 
\o  maintain  an  ad  ion  for  his  fbrvices,  becaufe  he  had  no  i>»fpeft«o 
any  compensation  but  a  legacy,  k  But  if  there  be  any  requcfb 
made  by  the  defendant,  there  the  coartefy,  or  benefit  fliall  not  be 
deemed  voluntary,  but  in  purfuance  of  the  rcqucft,  and  therefore 
a  good  ground  of  a£Uoa. 

But  tho  a  requeft  has  been  made,  yet  if  it  was  the  oonfeqaeoce 
of  the  offer,  advice,  or  inducement  of  the  other  party,  no  adion 
lies.  J  Where  any  thing  is  done  in  the  courie  of  a  perfoa*s  pro- 
per bufinefs,  or  employment,  it  (hall  not  be  deemed  a  Toluiltary 
coiirtefy,  but  the  foundation  of  a  contrad.  e  Where  a  peHbn  h$s 
been  ignorantly  induced  by  the  falfe  repreicntations  of  another,  to 
do  an  illegal  a  A,  from  which  a  damage  arifes  to  him,  be  ftall 
recover  thefe  damages  from  the  perfon  who  induced  him  toafi:  in 
that  manner,  on  his  fubiequent  promife  to  ^demnify  him — iho  do 
adtoa  will  lie,  where  the  confukration  is  an  illegal  ad. 

/  This  adion  will  not  lie  to  recover  money  proinifcd  for  iloing 
that  which  it  was  the  parties  doty  to  do  witfaont  reward,  for 
It  is  extortion,  and  illegal,    s  So  this  a&ion  being  an   equita- 
ble one,  cannot  be  fupported,  when  the  affiimpfit  sriies  from  as 
unconscientious  demand. 

I  Tho  the  perfon  who  has  received  money  from  another,  is  not 
entitled  to  keep  it,  yet  if  it  depends  on  a  queftion  of  right,  which 
cannot  be  completely  tried  in  this  adion,  but  can  in  another^ 
afliimpfit  cannot  be  maintained  for  it.  A9  where  this  adion  was 
brought  to  recover  money  given  as  the  dilFerence  in  the  ex- 
change of  two  horfcs,  where  it  afterwards,  appeared,  that  one 
of  them  was  unfound.  The  adion  was  held  not  to  lie,  for  the 
.  warranty  was  the  point  to  be  tried,  which  could  not  be  in  this 
a£lion. 

Tndebitatii* 
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•  Indcbiratus  aflumpfit,  or  implied  promife,  being  an  adioo 
for  money  had  and  received,  will  lie  for  money  only,  and  not 
for  any  collattral  article— As  where  this  aftion  was  brought  for 
flioney  had  and  received,  and  on  trial,  it  appcred  that  bank-ftock 
-vas  received,  it  was  adjudged  that  this  did  not  fupport  the  adiion. 

h  Affumpfit  wiH  not  lie  for  money  paid  on  a  note,  fecured  by  a 
mortgage,  previoufly  to  a  ibre-clofure,  tho  the  lands  arc  averred, 
to  be  of  more  vahic  than  the  mortgage  money  at  the  time  of  the 
fore-clbrure— -for  all  equitable  confiderations  are  noticed  by  the 
court,  before  they  decree  a  fope-cl6(bre— aad  they  cannot  be  the 
ground  of  a  fubfequent  action. 

c  A  general  indebitatus  aiTunipiit,  will  not  lie  for  mlftakes  In  a 
ftttlcmont  4jf  an  account,  but  the  adion  ought  to  be  fpecial. 
'  A  fpecial  indebitatus  afliimpfit  will  not  lie  for  a  miftake  in  a 
fcttlcment  by  -arbitration  wpon  a  general  fubmiffion  of  all  matters 
<)f  controverfy — fcr  it  woaki  open  a  door  to  endJels  litigation,  to 
permit  the  parties  m  fuch  cafes  to  go  into  a  proof  of  what  arti- 
cles were  exhibited  to  and  allowed  by  the  arbitrators,  r  In  a 
general  indebitatos  affinxtpfit,  proof  that  the  ^cfemdant  agreed  on 
a  &Ie  of  land,  if  It  fell  (hort  of  a  certain  quantity,  to  return  the 
confideration  money  in  a  certain  piH>porrion,  will  not  fupporc 
the  action — (or  in  fuch  tafes  the  plaintiff  ought  to  declare  (peci- 
ally,  fo  as  not  to  furprife  the  defendant,  and  tliat  a  bar  may  ap- 
pear of  record,  agaiuft  any  future  adion  for  the  fame  cau^;, 

3,    Of  Contra(5ls,  withrefpeft  to  Fa^rs,  Agents  and  Partners  i 

I.  As  to  fedors.  /  If  a  fador  fells  the  goods  of  a  perfon 
beyond  fea.  he  may  maiiTtain  an  aftion  in  his  own  name  for  the 
price  ;  for  the  promife  (hall  be  prefumed  to  be  made  to  him  : 
And  fo  if  he  buys  goods,  the  feller  may  have  an  aiflion  againil  iiiiUi 
for  the  credit  fliall  be  prefumed  to  be  given  to  him  ;  and  particu- 
larly, becaufc  it  is  for  the  benefit  of  tiade.  g  This  is  clearly  the 
cafe,  where  there  is  no  interpofition  of  the  owner  of  the  goods  fold : 
as  to  him,  the  Jaw  is,  that  ^e  fa(^or's  fale  creates  acontrad  between 
the  buyer  and  the  owner  of  the  goods  :  and  therefore,  if  the  fa^or 
fells  for  payment  at  a  future  day,  if  the  owner  gives  notice  tQ 

the 
a  ^  Burr.  159*.        h  F<rch  ts.  Coil,  Sup.  C.  1791.        c  Sratc,  vi,  Law- 
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doc  tW  ^rr«":sbnt  bct^rme  ifafcrpt-^  aiic:  JXAT'mczk  to  psv. 

*  lo  an;{*z>  ':p'.n  j-ir«!  rror-if-rs^  t'rJ?  i!^j  cf  I'r  jrosrifc  laid  in 
tbe  deciikrai'ci  i\  not  m  »  rul  ;  *  l  jt  w  .tc  iht  J-^  nukes  a 
part  c»f  liK  contia.t.  ar.d  r«  Is  iTr'«r'-»ve,  Tt  ni2  be  j.re/iicljr 
fct  forth,  anH  :>c  if:  ^  TniT  of  a  til  ^rc.:  ,!av  \r.  tiic  rcp!:j::tJon, 
woaUf  be  a  c/-f  irr'ir*?.  A»  is  ihe  cife  j:  ^n  ^Ji-cjq  i:pcn  »  noir, 
irbn^tbe  ^-^y  h  r:-f<ri2l  and  of  r_!:V-i:cc.  Bo:  is  an  a"1ioo  upon 
a  parol  prMr-aV,  sr  !s  not  neterir*-  to  prove  the  f*  naft  to  he 
made  at  ti:-?  trric  Lid  :n  t!:c  dcclarriri-Mi.  ^  As  where  tLe  proiDilc 
was  hid  in  Oc.ir.:;cr  i^o?.  a;id  provcJ  to  I:c  :rai!e  :n  Efecwrabcr 
1702^  the  di£ereDce  in  point  of  tin:?  was  Lcld  to  be  i,niiiatcrL>l. 


Chapter    Fifteemth. 

OF  THE  ACTION  Of  BOOK  DEBT. 

JL  HIS  a^ion  h  known  only  in  thb  (l«tey  and  is  fmgplar  in  two 
rcfpecls — as  to  the  form,  and  as  to  the  admiflion  of  tlic  parties  to 
tcflify  as  witnfflcs.  Tho  not  brought  for  tlie  recovery  of  a  thing 
certain,  yet  it  has  adumed  the  fliape  of  an  action  of  debt.  Hie 
form  i«,  in  a  plea  that  to  the  jjIanuiiT,  the  defendant  render  fiich 
a  fum,  which  he  owes  by  book^  tind  has  never  paid,  tlio  often  re- 
queued, witho^it  fcttirig  fortb  any  pfomlfe.  Tho  tlii^  aclion  Tie* 
only  in  cafes  where  a/Tumpfit  will,  yet  contrary  to  the  principles 
adopted  in  tliat  action,  the  parties  are  allowed  to  be  witncflcs. 

Onrjijdiial  hiftory  is  fo  fcanty,  that  it  is  inipoflibic  to  trace 
the  origin  of  this  action— but  it  is  probably  co-eval  with  our  go- 
vernment. The  firft  mention  of  the  lAluiiflion  of  parties  to  be  wit- 
ncflcs, is  in  a  natiue  paflc-d  in  the  year  1714,  from  which  the  pre- 
fcnt  IS  coj.ird.  It  is  there  enaclicd — that  in  all  fuch  aclions,  (re* 
fering  toaciimis  oiiiodk  dt'n,)  wherein  the  fum  in  debate,  fliall 
be  fuch  as  AkiII  be  tried  by  a  jury,  ttie  jury  (hall  well  weigh  and 
confidcr  the  credit  of  the  jxirties,  admitted  by  the  court  ro  tak* 
the  oaths  in  or  out  of  tli'e  court,  in  facli  cafes  and  fuch  forms  as 
icftimujilcs  in  otiicr  cafe;  in  this  govcriunent  are  by  law  allowed, 

together  with  any  otiicr  evidence  p.'i\cn  rhcm^  and  all  the  other 

circi.iuftaLces 
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drcMuAxnces  thereof,  andi  apoa  their  oaths,  fliall  ghst  that  ver^ 
di^  tiiei'eon,  for  what  they  Hiall  find  juftSy  ^eu^on  the  evidence. 

From  the  exprdHons  made  ufe  of  in  tills  flat  me,  it  feems  pro- 
bable tliat  courts  liad  pvevioufiy  admitted  the  parties  to  be  wit- 
neikst  Without  the  cxprefi  authcrliy  of  a  flatute — th^t  qoeftions 
frequently  arifing,  refpeaing  the  crrdit  wlijcli  ought  to  be  giveji 
to  the  oath  of  the  parties,  a  flaturc  was  made  not  to  authorife  the 
court  to  admit  tliem  as  whiieflt-s,  bwt  to  fnvt&\on  tlic  praftice,  aiid 
to  adertaui  what  regard  (hwild  be  paid  to  their  trfthnony. 

It  is  probable,  tJiat  t\ic  ide^  wa-?  derived  from  tJie  pra6lic# 
of  the  cou^ri  of  .d:iinccry  iii  F.^f/iand,  and  our  anceftons  vith  that 
fpirilipf  iBQpj^ation  and  improvcnicut,  which  is  Co  ^rurifcft  in  their 
early  laws,  mi^t  have  fuppofcd  that  if  i|:  was  rational,  tliat  the 
parlies  Ibojuld  be  admittjcd  to  tcftify  ia  a  oourt  of  chancery,  where- 
the  difclodire  of  fa^fts  witl^in  their  owji  knpwlcf^ge  rendered  ic 
ncccfiliry,  that  the  fame  reafon  would  authorife  tlicir  admiffion 
to  teftify  before  courts  of  law— Perhaps  the  ncccfliiy  of  adopting 
this  principle  was  more  urgent  here,  bccaufe  at  that  time  the  ge- 
neral allemKly  was  the  only  court  of  chancery,  and  it  nwft  have 
been  an  intolerable  hardfl^ip  to  have  been  obliged  to  apply  to 
that  tribunal  in  all  cafes  of  book  debt,  where  the  oachg  of  the 
parties  werenecefiary  to  a  difclofure  of  fac5s  wkhin  their  knowl- 
edge. This  allien  has  therefore  foperceeded  the  neceflity  of  ap- 
plications to  courts  of  chancery,  in  all  matters  of  account— and 
.  may  bo  co^dered  as  a  fuit  in  equity,  fo  f.vv  as  rcfpccts  the  mode 
ct  proof. 

As  to  the  nature  of  this  adion,  it  may  he  remarked  that  flflump- 
fit  will  lie  in  all  cafes  where  Ixjok  debt  will— but  that  book  debt 
Will  not  lie,  in  all  cafcs  where  aflumpfit  will.  It  is  difficult  by 
liny  precifc  principles  to  afcertain  the  bounds  and  extent  of  this 
aaioa.  It  may  generally  be  faid,  that  it  will  lie  only  for  fuch 
articles  fold  and  delivered— for  the  ufe  pf  fuch  perfonql  things,  as 
arc  let  and  hired— and  for  fuch  fcrvices  done  by  one  perfon  for 
aiiother,  as  are  ufually  in  the  ordinary  intercourfe  of  mankind 
charged  on  book,  ard  wherein  the  law  implies  a  promife,  that  the 
purchafer  of  the  goods  will  pay  to  the  feller,  as  much  as  they  are 
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ar«  reafoiiably  worth,  and  that  the  peiibniierof  aHjr  (en  ice,  fiiaii 
receive  as  much  as  be  reafonably  defervea.  The  merchant  and 
the  farmer  charge  on  book,  the  articles  they  fell  on  credit,  th« 
lawyer,  phyCciaD,  mechanic  and  labourer,  in  like  manner  chsLrgs 
their  fervices.  So  if  a  man  lets  his  horfe,  or  any  other  article  df 
property,  be  charges  the  ufe  on  book — and  in  fuch  cales,  there 
U  no  quedion  but  this  action  lies* 

A  tort,  or  any  confequence  of  It,  cannot  be  the  fnbjed  of  this 
a^^ioQ'— nor  can  a  contrad  as  fuch— but  where  one  pcHan  con- 
trads  with  another,  to  do  certain  ftrvice  at  a  certain  price,  the 
fervice  (tho  not  tlie  coutrad)  may  be  charged  on  book,  and  on 
proof  of  the  coniraft,  a  rccovey  may  be  had  of  the  foul  agreed  to 
be  paid.  «  Where  the  plaintiff  charged  ort  book,  thirty  fiiilHnga 
paid  to  one  perfon  for  the  ufe  of  another,  for  which  he  allcdged^ 
that  ht  had  the  defendant's  promife,  to  pay  an  equal  fum  in  iheep, 
it  was  adjudged  that  this  adbion  would  not  lie. 

*  It  has  been  adju<)ged,  that  intereft  on  a  book,  niiv  be  rtcot« 
cred  m  this  adion,  where  there  is  an  exprefs,  or  implied  promiie 
10  pay  it.  That  the  eftabliihcd  cuftonl  of  merchantt  to  exaft  in- 
lereft  after  a  year's  credit,  being  known  to  the  defendant  at  the 
time  of  obtaining  the  credit,  the  law  will  prefbme  an  undertake 
jng  to  allow  it  ;  that  where  dierc  is  an  cxpfefi  promife  for  the 
pay^ient  of  intered,  it  mud  be  proved  by  other  evidence  than  the 
party. 

r  This  a^ion  will  lie  for  betterttictit  done  on  lands,  at  the  re- 
qucft  of  the  owner — but  will  not  lie  for  the  ufe  and  rent  of  lands* 
4  It  will  not  lie  for  a  miflake  in  a  former  fettlement  on  book. 

Where  no  price  has  been  agreed  on  by  the  parties,  the  plaintifl? 
fliall.recover  for  his  articles,  or  fervices  charged,  what  is  reafon- 
able  and  juft,  according  to  the  going  price  at  the  time  of  the  fale 
and  the  performance  of  the  fervice, — In  which  cafe,  any  fraud,  or 
deception  In  the  goods  clurged,  may  be  taken  into  confideratiod, 
in  the  edimate  of  their  value.  Where  there  is  an  exprcfs  agree- 
ment for  a  particular  price,  the  plaintiff  will  be  allowed  to  reco- 
ver tl.at  fum — but  ought  to  prove  the  agreement,  by  other  tedi- 

mony 
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MiQr  ikil  hjB  aWn^H  hrt  beeii  hcM^  dial  ^Ai€ft  g#odft  li«v« 
hecnSM  MSriL  delivinred^  «t  a  certain  ^rUe  ttgrttd  on  by  the 
^(^ks  ;  tbatt  bl  Ms^  aaiofi,  for  fuch  goods,  the  defendast  itMiy 
Hot  ftt  dfr  fcM*  Ms  dcfeoct  a  fratid,  or  deceptioa  hi  foch  goods-^ 
but  ibal)  be  Kabl«  to  pay  tbe  price  agreed,  and  nuft  have  f  eceuHe 
to  hia  a£Hon  for  f  h«  frasd,  beGstafe  TikIi  queftioiui  ought  not  to  be 
tl4ed  kl  this  naioH.  «  It  has  been  decided,  that  an  order,  tba 
dxt^eflM  fof  valoe  reteitted,  is  a  {>fOper  charge  on  book,becauie  aa 
artkle  freqoentiy  pedHiig  ainong  mankind  in  their  commercial  k^^ 
fercGrttria',  and  cuftomory  to  be  eharg^  on  book.. 

A  In  aii  a^lioil  on  book  againft  an  executor,  the  account  exhibited 
Was  forty-five  pounds,  paid  to  the  deceafed  on  a  note,  for  virhich  a 
Ireceipt  Was  given  and  loft.  The  whole  money  had  been  recovered 
in  an  aftion  on  the  note.  And  tlie  queftiott  Wa9,  wbetlier  thisf 
%as  fuch  a  book  debt  as  the  plaintliF  miglic  be  admitted  to  prove 
by  his  own  oath.  The  fuperior  court  adjudged  that  the  plaintiff 
Hiight  be  admitted  to  teftify,  which  judgment  on  a  writ  of  error 
Was  afterwards  affirmed  in  tlie  fupreme  court  of  errors. 

This  decilioA  5&  c!earty  agatnft  the  ftrfl  principles,  on  which  the 
crftron  of  book  debt  Is  grounded.  The  neceflity  of  the  cafe  intro- 
dotc^thc  pradke  of  admitting  the  parties  to  teftify— but  their 
oath  only  is  not  to  be  confidered  as  all  the  evidence  in  the  cafe— ^ 
the  books  which  are  kept  by  the  parties,  are  a  material  and  ef" 
fefitial  part  of  the  proof,  and  much  depends  upon  their  being  kept 
feirly  and  regularly,  with  proper  entries,  made  from  time  to 
tmte,  according  as  the  articles  were  delivered,  and  the  fervicei 
performed— There  can  be  no  qucftion,  but  thnt  money  is  a  pro* 
per  charge  on  book — when  delivered  in  the  ordinary  courfe  of 
dealings — but  In  this  cafe,  the  money  was  not  delivered,  to  be 
thafgrd  OQ  book,  and  was  Hot  originally  fo  charged  ;  but  the 
plaintiS'  filing  to  apply  k  on  his  note  charged  it  on  book,  and 
broaght  this  aOioo  merely  for  the  purpofe  of  coming  in  himfclf 
fo  teftify,  becaofe  he  had  »ot  other  proof,  when  it  was  clear,  that 
the  elaim  was  a  proper  fubjrd  for  indebitatus  aflumpfit.  It  can* 
not  be  warrantable  to  admit  die  party,  to  change  the  form  of  his 
•dum  for  the  purpofe  of  becoming  a  witnef«,  when  by  the  gene- 

Z  ral 
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r»\  principks  of  Taw  he  aa^  not  to  be  a  wifBcft.  Tbe  fnt^ 
dpie  oa  which  this  dccifion  is  jrrocodcd,  will  pcnnk  aAioa  of 
book  to  be  broa^t  in  all  cafes  ot  iodcbitatiis  ^mopfit.  If  it  be 
proper  in  fucfa  cafes,  it  certainly  is  cqoally  fi>  ia  all^other  99&%^ 
<nd  if  the  do&rinc  b«  carried  to  its  proper  extent^  the  conic* 
qnence  would  be,  that  we  ought  to  rrjed  the  naxim  which  has 
becQ  adopted  in  the  jorifpnidence  of  all  nations,  that  parties  are 
not  tobe  witnefles  in  their  own  cafes — and  ezpreisly  declare  dat 
parties  may  always  be  witnefles  in  their  own  caics. — For  wha 
can  diicover  any  diftin&ion  between  the  prepnety  of  adnutting 
tjie  party  to  teftify,  that  he  made  payment  on  a  note,  for  which 
action  is  brought,  and  that  be  has  loft  his  receipt :  and  admitting 
Um  to  teftify  in  an  action  on  book  brought  for  the  money  that  he 
paid  it  on  the  note,  and  has  loft  his  receipt  ?  Who  can  diicover  any 
diftinftion  between  the  propriety  of  admitting  parties  to  be  wit* 
Defies  in  a^fions  of  implied,  or  expreis  promEes  ?  The  real  ground 
of  thU  a&ion  is  juftifiable,  becaufe  it  admits  a  mode  of  proof  necefla- 
ry  and  the  beft  the  nature  of  the  cafe  will  admit  of—but  to  cxtcndf 
it  in  this  manner,  is  to  break  down  the  barrier  againft  pcijorj', 
which  conrts  have  eftablifhed,  and  to  go  ovbr  the  head  of  firft 
principles  of  the  greateft  importance  in  our  jori^rodence.  It  would 
have  been  much  better,  that  the  plaintiff  in  tiib  adk>a  fhouldha\e 
loft  his  debt,  in  confequence  of  lofing  his  receipt,  than  that  the  court 
fhoold  adopt  fo  dangerous  a  principle  to  afford  him  relief.  For  where 
is  the  fecurity  for  our  written  centraAs,  if  they  may  be  indirecftly 
proved,  tabe  paid  in  this  manner— efpccially,  when  the  original 
creditor  being  dead,  cannot  contradi^,  or  counterad  the  teftimony 
of  the  debtor.  A  greater  encouragement  to  fraud  and  peijuty 
was  never  gjven  by  the  decifion  of  a  court,  and  if  it  is  held  to- 
be  law  by  courts,  the  legifiature  ought  to  interfere. 

There  has  been  fome  doubt  as  well  as  difference  of  opinion  witli 
TefJ>ed  to  the  points,  about  which  the  parties  may  teftify — It  has- 
been  held,  that  tlicir  teftimony  ought  only  to  be  admitted  witli. 
regard  to  the  quantity,  quality  and  delivery  of  the  articles  charge^}, 
the  letting,  or  ufing  of  articles  hired,  and  the  adhial  performance 
'of  fer^'ice,  with  the  time  employed — and  where  tlicre  is  any  ipecral 
price^  or  mode  of  payment  agi:^cd  on,  it  fliould  be  proved  by  otbor 

teftimonj 
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\cl6fiidny.— Th5  would  Teem  to  be  as  fcr  as  tbc  ttature  of  the 
^<aion  required— bat  the  pradlce  has  been  to  admit  the  parties  u> 
tcftify  their  whole  knowledge  refpe6ting  the  article  charged,  as  to 
^cKvery  and  payment  in  the  feme  manner  as  any  other  wjineflcs^ 
-and  from  the  whole  tefiimox^^  to  fiann  their  opinion  as  to  tlie  truth 
cf  fads. 

Where  any  matter  is  pleaded  in  bar,  or  any  queftion  CLrifes  oq 
a  •  collateral  faft,  the  parties  cannot  be  allowed  to  teftify,  ,  As 
the  parties  are  admitted  witneUes^  fo  by  a  parity  of  reafoning, 
jnterciled  perfons  are. 

The  court  cantiot  compel  the  produ^on  6f  books  and  papcri, 
'but  where  either  party  rcfufes  upon  the  challenge  of  the  other,  every 
tiling  j(hall  be  ptefumed  agahift  thte  party  ivfofing. 

f  m  As  bookiiccounts  iqay  A>me  times  contain  a  great  number  an<l 
variety  of  articles,  which  it  would  be  Extremely  inconvenient  for 

-a  court  aqd  jury  to  examine  and  adjufl:,  iti  6rder  to  facilitate  the 
trial,  it  is  provided  by  (latute,  that  in  all  ai^ions  brought  on  book 
accounts,  if  the  account  be  allcdged  to  be  above  five  pounds,  tlie 
court  may  appoint  auditors  to  adjufl  the  fame,  and  award  the 
balance,  for  which  .judgment  fhall  be  rendered  with  additional 
cods. 

For  the  J)urpofe  of  le&ning  fults  ancl  terminatmg  controvcrfies, 
it  is  provided  by  ftatute,  that  in  every  adion  of  book  debt,  where 
it  fhall  appear  on  irial,  that  the  plaintiff  is  ia  arrear  to  tlie  defen- 
dant, to  balance  book  accounts^  -that  judgment  fhall  be  rendered 
in  favour  of  the  defendant,  to  recover  the  balance  of  the  plaintiiF 
with  his  coft  ;  and  that  in  this  addon,  if  the  defendant  negledU  to 
exhibit  his  account  on  trial  to  be  adjuifted,  and  fhall  afterwards 
bring  his  adion  to  recover  the  fame,  if  he  recover  judgment,  he 
fhall  not  be  allowed  aqy  coft,  unlefs  he  <can  make  it  appear,  that 
he  had  no  knowledge  of  the  foiiner  trial,  or  was  inevitably  hinder- 
ed from  appearing  and  exliibiting  his  account.  '^  Tho  an  adion 
of  book  debt  is  pending,  the  defendant  may  bring  his  adion  on 
book,  agamft  the  plaintiff— for  the  prior  fuit  will  not  abate  the 
latter,  tho  it  may  affect  the  coft. 

\Vhi^ 
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%n  or  xoE  WACus,  and 

yticff  and tbe haranrr  f  iiyili foof  ponpds  the joflloB 
judjpoCTit  &r  die  iMloKe. 

«  Adioo  of  book  debt,  wOl  not  lie  to  ictowCT  for  milUViNi  In  % 
taiiement  ofbook  a^coonCB,  or  articles  oBHiicd  id  die  feuiemcnt 
liotdicpajtj  muft  rc&m  tq  2  different  actioo,  and  poiii(  oortbe 
sdftakes. 

The  admHOrmof  die  parties  to  tefti^ia  die  adioQ  ofbook  debt, 
t2n  be  jo(Ufied  011I5  from  the  neccffity  of  the  cafe,  and  tho  attend* 
cd  widi  many  inconvenience,  is  nnipeftionably  die  bcft  node  to 
fetde  hack  accounts  that  can  be  adopted.  Tp  admit  the  book*  of 
fhe  pardes  iritboot  proof  to  evidence  tfacm,  -vunUd  prndoce  th^ 
greateft  injuAice  ;  t^  require  proof  of  every  artide,  would  reqpko 
an  impoflibility  ;  to  allow  the  ffoqf  of  part  of  the  ardples  charged, 
to  fi]pport  the  deliveiy  of  the  whole,  would  open  the  door  to 
the  grcateft  fraud.  It  is  bcft  therefore  to  let  the  pardes  in  to  tcfH« 
fy,  but  to  check  and  guard  dicm  by  requiring  rcgiJar  entries  of 
all  the  articles  in  the  ordinary  pouHe  of  dealings — and  where  their 
entries  on  book^  are  not  dich  as  to  confirm  and  fupport  dieir  tef&a 
mony,  to  difregard  it ;  for  the  bgd^  is  to  be  confidered  as  matter 
of  evidence,  and  muft  derive  its  credit,  from  its  fiiimefi  and  regu^ 
parity,  and  from  having  been  made  at  the  time  qf  tranfa^liQii, 


Chapter    Spvekteenth, 
OF  SCIRE  FACIAS,  ANP  FOREIGN  ATTACHMENT, 

A  HE  wrirt  of  Scire  Facias,  inay  iflhe  upon  judgments,  and  re* 
cognizances,  and  bail  bond?.  *  When  foimded  on  a  judgment, 
it  is  deemed  a  judicial  writ,  and  is  intended  to  c^rry  fuch  judgment 
into  eifcd. — In  all  Tiich  cafes,  the  wnt  muft  iflue  from  the  court 
Nvhcre  the  record  Is,  on  which  the  adion  is  brought,  and  muft  be 
figned  by  the  clerk.  It  however  fo  far  partakes  of  the  nj^turc  of  an 
original  writ,  that  the  defendant  may  plead  pajment,  a  rclcafe,  or 
any  other  proper  matter,  happening  lubfcqucnt  to  the  rendering 

of 
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fi  libe  jp^EV^^  '  '  l^he  lOiay  not  plead  dn/sl^n^,^liKh  jo^ght 

Tl^writ  lies-^cpc  cithertrflfce  partifes  are  ^«rS,t&*Tivc  tiie 
5n<}gment  4n  favour  of  thdr  incccutofrs,  or  tidnnniftrators,  %y  whidi 
execution  mscj  be  <>Ktamca.  ffthelr  are  ieverd  plauinffs*  or  de^ 
fendajits^  and  one  die,  tliis  writ  lies  to  revive  the  judgment  -in  fet- 
your  pf  the  Cirvivors.  \Vherc  judgment  hauieen  obtained,  and 
execution  iilucd  s^infl  the  eftate  of  any  deceased  peribn;  in  the 
liands  ofhis  executor^  or  admiuiflrator,  9xA  is  returned  u^ifaiisiied^ 
i^\&  MTit  lies  to  ai&rxn  the  ^igfOfoot  ^ginfi  titve  ycxiaa  and  eftat^ 
4)f  due  executor. 

h  Where  damages  ha^'tcen  tiflefied,  and  cf»fttaxefl4br laying 
ont  -a  ttghway,  in  a  town  ;  If  l!he  town  ne^ed  to  piay,  a  fcinj 
facias  may  iflae  ag&hift  die  feleftiaen,  to  Ibcv  rest(bxi  irhy  «Kedd- 
tion  Should  not  go  agatnft  them. 

Where  judgment  has  heen  reikUrod  on  n  bond  Iciviqg  fcvcral 
coikfitjoaay  whkh  aay  bebrokoiat  ifevcraJ  ttmcSy  ^vbm  jndgmcQt 
Jbaft  been  rendered  u|K>n  isot^  and  anotbor  hveadi  t^U^cs  place,  f 
iipise  ftcias  znay  ilKie  affamd  the  pai^, . 

On  all  bonds  of  recognizance,  taken  before  any  court  to  profe- 
cute  an  action,  or  an  appeal,  of  to  abide  any  fentence,  order,  or 
judgment  of  a  court,  and  on  all  bail  bonds,  taken  for  the  appear^ifice 
of  a  party,  (cire  facias  may  be  granted,  'when  the  conditions  are 
Iffoken,  and  a  fmfotone  accrned.  But  lim  intportant  Aftio^ion 
is  t»  be obfened :  in aH  calea  of  reoogmzanccs to probcut^  ajftkxos, 
#r  appeals,  the  iurety,  or  rocognizcT  is  ahfiJucriy  lioldcn  to  pay  the 
coft  m  cafe  of  a  failure  in  the  adion,  and  the  rendering  of  judgmeot 
figainft  the  peribn,  for  wIxmo  he  is  reoognized.  it  is  not  tbere- 
Ibreneceflary  that  execution  he  taken  out,  and  retonied  Xkpn  eft,  for 
if  the  principal  goes  to  goal,  and  takes  the  poor  pnibnrr  s  oath,  it 
will  not  difcharge  his  bail,  or  fiircty.  Tlie  Icire  fiacjas  maiy  there- 
fore iilue  immediately  after  the  judgment,  in  caft  of  a  £iilure  to 
pay  the  coft  recovettd.  But  where  a  perfim  veoognizcs  for  the 
appeal  of  an  adion,  on  the  part  df  the  defendant,  he  is  TeQ>oiiribIe 
only  fur  the  coft  ftibicquent  to  the  appeal,  and  docs  not  releaie  any 

preceeding  bail.  But 
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But  1x1  cafe  of  a  haSL-hond  taken  by  the  officer,  tor  the  ap|>earanc6 
of  the  defendant,  where'the  proceis  is  bj  attachment,  or  a  bond 
of  recog^iizance  acknowkdged  in  court,  that  the  dcftsdant  Ihall 
abide  ^nal  judg^nent,  the  fiirety  or  bail  are  liable  only  in  caie 
jof  the  principal's  avoidance^  and  a  retnzn  of  non  eft  inventus. of  the 
ezecotioo* 

This  provifion  of  law,  Is  calculated  to  fumilh  debtors  with  the 
means  of  keeping  out  of  prifon,  when  they  can  find  bsul  to  be  ref- 
ponfible,  that  they  {hall  be  forth  coming,  to  be  taken  on  the  exe* 
cntion.  The  principal  is  confidered  as  being  in  the  cniiody  of  the 
bail :  and  as  the  creditor  has  no  claim  only  for  the  body  of  tbfe 
^dytor  on  the  bail,  if  he  can  be  had,  to  be  taken  in  execntiim,  -th^ 
bail  fhall  be  exonerated. ,  The  &rcty  may  before,  or  at  the  time 
.of  rendering  final  jiiidgpient,  bring  the  principal  into  conrt,  and 
move  to  be  diichargcd  ;  upon  which,  the  court  ihall  order  the 
keeper  of  the  go^  to  receive  him  into  cuftody,  that  he  may  be  taken 
upon  execution.  «  If  the  p^cipal  be  iiirrcndeted  up  in  court,  an 
entry  thereof  moR  be  made  by  the  clerk  of  the  court>  for  nothing 
elfe  can  be  evidelice  of  the  faft^  and  parol  poof  could  not  be  ad- 
mitted. If  there  be  no  furrendry,  then  it  is  the  duty  ^  the  cre- 
ditor to  take  out  his  execution,  and  uTe  all  due  diligence  to  take 
the  body  of  the  debtor  ;  and  if  he  be  taken,  then  the  furety  is 
exonerated  :  but  if  the  principal  avoidls,  and  cannot  be  taken  oa 
fhe  execution  by  the  ufe  of  due  diligence,  then  the  furety  is  liable. 

The  return  of  non  eft  inventus  on  the  execution  muft  be  fairly 

obtained,  or  the  furety  is  not  liable  ;  for  where  the  creditor  by 

fome  artifice  procures  the  execution  to  be  returned  non  eft  inven* 

tus,  merely  with  a  view  to  fubjed  the  bail,  when  the  principal 

might  have  been  taken,  by  u(ing  pl-oper  diligence,  he  ftiall  .not  be 

allowed  to  maintain  this  adion.     As  where  the  creditor  kept  the 

execution  till  within  a  few  days  of  its  expiration,  and  then  gave  it 

to  an  officer,  who  went  once  to  the  houfe  when  the  debtor  hap*. 

pened  nocio  be  at  home,  and  then  immediately  returned  it  non  eft 

inventQS  :  the  treditor  then  brought  his  adion  againft  the  bail, 

but  it  appearing  on  proof  that  the  debtor  was  at  home  publicklyy 

4)oth  before  and  after  the  officer  was  at  his  houfC;  and  that  he  the« 

happenevl 
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bappencd  to  be  abiSmt  onbi^finefs^  without  apy  intent  to  ayoicl 
the  execution,,  verdid  wa^  forl^he  defendant^.and  ttnanimouflj 
accepted  by  the  court.  ^^  . .   ,  ^ 

•  The  writ  of  fcire  facias^  cfr  other  procef^f  on  a  bond^  matt 
be  taken  out  and  feryed  on  the^Yureties  within  twelve  months 
after  the  rendering  final  judgment-,  or  <hc  right  of  adion  is  bar* 
red.  Of  courfe  execution  muft  b€  mkenr  ont,  fo  that  a  non  eft  in*: 
irentos  call  be  returned  within  that  time  ;  bttt^it  maybe  takenr 
oat  at  any  time -within  a  year,  which  wf!l' admit' of  a  non  eft 
return,  and  the  ufe  of  due  diligence  to  take  the  debtor  :  and  need 
not  betaken  out  immediately  upon  the  rendering  of  the  judgment. 

m  But  a  bond  given  for  the  profccution  of  any  adion,  or  ap- 
peal, need  not  be  put  in  fuit  within  a  year,  but  may  be  fued  at  any 
)iaie  becaofenot  within  the  ftatute. 

^  It  has  been  determined  where  the  principal  fhut  himfelf  up 
in  an  inner  room,  and  by  threats  prevented  the  officer  from  breaks 
ing  the  door,  and  levying  upon  his  body ;  that  this  is  fuch  an  a- 
Toidance,  that  the  bail  is  liable,  tho  the  officer  had  a  right  to 
break  open  the  door,  and  levy  on  the  debtor  :  becaufc  it  was  by 
the  debtor's  refiftance,  that  the  officer  was  prevented  from  taking 
him,  and  it  is  as  much  the  duty  of  the  bail  to  render  the  body, 
as  of  the  officer  to  take  it.  But  if  the  principal  be  arrcfted  by 
Tirtue  of  the  execution,  and  afterwards,  by  force  refcucs  himfelf, 
and  efcapes,  or  is  refcued  by  others,  the  officer  cannot  excufe  him* 
felf—for  he  might  have  taken  fufficient  affiftance,  and  the  bail 
IS  exonerated,  c  If  the  oft'cer  returns  the  execution  againft  the 
principal,  before  the  return  day,  yet  no  advantage  can  be  taken 
of  it  upon  a  fuit  on  a  bail  bond,  unleis  the  bail  can  fhow  that  he 
Was  prejudiced  by  it.  d  The  appearance  of  the  principal  to  dlf* 
charge  the  bail,  muft  be  by  iurrender  in  court,  or  pleading  to  the 
adion  ;  and  it  is  not  fufficient,  that  there  has  been  a  continuance 
of  the  caufe,  for  this  might  be  on  motion  of  the  bail,  to  bring  in 
the  principal,  or  on  motion  of  the  principal  to  procure  fpeclal 
bail. 

An  erroneous  judgment  has  the  cffed  of  a  final  judgment,  with 

refped 
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fefj^eft  t(y  !raif  is  trhere  tbit  jtrttgitoWtt  of  the  (Spfrriof  etfttflf 
\ra?  rcrerlcd  by  the  ftrprtfmfe  couftof  ^rruwr^  and  the  cauft  re- 
turned back^  and  jadgment  rendered  in  favoof  of  the  plahidff^ 
irii^brDught  hUadUod  ag^iofl;  tbeiiBi^^  it  was  dettmin^d  d»t  the 
baU  was  dH);]^ar^d.  by  the  judgme nt,  tbo  errbUeoiiaw  S»  wbepe* 
a  new  irrsd  is  graoaidy  ii  ia  dacmed  a  lu^eriedeaa  df  tke  Uvtae^ 
jadgtaeatjr  and  a»  xtaw  jydg^idttt  sioft  ba  g^vefr  in  tha  ^aft,  thd  da^<» 
dded^  pr4cU%  at  before.  In  Xktib  c«i«s,  the  bail  ie  cotKidasod 
aiKb&difchargpd«— T^MA*  whcfv  the  defendsttt  in  the  lairefiiciaaL 
fava  fecial  bail  for  the  de ftadaot  ki  the  ongtsal  adiooy  an^ 
lK»d'  fte  the  appeal)  tha  aAioa  was  decided  m  favour  oCtWa  de«». 
fendant ;  a  new  trial  was  granted^  and  judgment  rendered  for 
the  plainti^ :  but  the  bail  Was  holden  not  to  be  liable. 

M  So  where  judgment  was  rendered  agatnft  the  defimda^  aakl 
he  was  committed  in  execution.  He  obtained  a  new  trial,  and 
having  the  fiberties  of  the  prifon^  went  home-^n  tlic  new  trial, 
judgment  was  rendered  againft  him  for  a  lefs  fum^  but  on  wrif 
of  error  upon  tlie  whole  proceedings  of  the  county  court,  judg- 
ment was  reverfed  ;  and  a  judgment  rendered  againS  him^  by  the 
(iiperior  court.  The  original  adion  was  by  attachment,  and  t&tf 
defendant  procured  fpecial  bail — He  was  committed  in  execatioit 
upon  the  laft  judgment.  Affiou  was  brought  againfl  die  /heriiF^ 
for  his  efcape,  after  the  granting  of  die  new  trial,  but  It  was  held 
not  to  lie — for  the  granting  of  a  new  trial  was  a  (uperiedeas  of 
the  former  judgment. 

b  In  an  action  of  fcire  facias,  upon  a  replerin  bond  ;  the  caft 
was,  that  the  plaintiff  attached  a  horfe  upon  a  iAt  againft  one 
Baxter,  and  the  defendant  gave  bond  on  a  writ  of  replevin* 
Judgment  was  rendered  againft  Baxter,  he  was  comxiutted  m  ex- 
ecution, and  rook  the  poordebtor*s  oath,  and  this  adion  was  then 
brought  on  the  bond,  and  the  defendant  pleaded  tfaeie  matters  in 
bar  :  but  the  court  adjudged,  that  the  horCb  was  a  pledge  for 
die  debt,  and  the  replevin  bond  came  in  place  of  the  horfe,  and 
that  nothing  but  the  (atisfadion  of  the  debt,  or  difcharge  can  ex* 
oncrate  the  bail. 

A 

•  yismiflo;,  Tf.  Lord,  Sup.  C.  1790,    b  Bntl,  yc.  Dcfcopcikrt  Sup.  C*  i;9ff. 
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A  Foreign  Attachment,  is  a  remedy  calculated  to  enable  a  cre- 
aitor  to  compel  the  debtor,  to  his  debtor,  to  pay  over  the  debt  to 
liun,  hi  cafes  where  his  immediate  debtor  lives  out  oftlielhte, 
or  has  ibfconded  in  fuch  manner  that  the  creditor  csmiot  compel 
liim  by  legal  proce(^  to  pay  the  debt.  The  law  is  derived  from 
a  pra^ice  fomewbart  fimilar  in  the  city  of  London,  where  a  ere 
£tor  may  call  upon  the  debtor,  to  his  debtor^  and  obtain  a  ]ny> 
ment  of  his  debt.  But  in  this  ftate,  the  remedy  has  been  made 
general  in  all  cafes  where  juftice  required  it,  and  furnilhcs  tb  9. 
<*reditor,  a  new  mod^  of  colledlitig  his  debts. 

This  adion  will  lie  only  in  favour  of  creditors,  for  the  purpofe 
of  coUeding  a  debt/ and  will  not  lie  in  cafes  of  torts.  «  The  cafev 
in  which  this  aclioh  lies  are  the  following — Where  there  are  landsj 
gob(b,  or  effects  of  abfeht  or  abfconding  debtors,  not  refiding 
'^itldii  this  ftate,  die  creditor  may  attafch  them  wherever  they 
mky  be  found,  and  the  attaching  a  part,'  ihall  make  the  whole 
in  any  ptMms  hands  liable,  and  he  fhall  expofe  them  to  refpond 
the  judgment  that  may  be  recovered.  •  But  where  (lich  4ands, 
goods,  or  efFed^',  cannot  be  come  at  fo  as  to  be  attached,  then  the 
dreditbi'  nfay  bring  hii  proper  adion  againft  his  abfent  or'ab^ 
fcond^d  debtor,  for  th^  recovery  of  his  dues,  and  in  the  fcrvice  rf 
the  writ,  the  officer  fliall  leave  an  atteftcd  copy  of  it,  at  leaft  f(6ur^ 
teen  days  before  the  time  of  trial,  with  fuch  abfent  or  abfcondipg 
debtor's  attorney,,  fador,  ^gcnt  or  truQee,  or  at  the  place  of  his  or 
their  ufual  abode  ;  wliioh  fervice  £hall  be  a  fufficient  citation  for 
tlie  creditor  to  bring  his  adion  ta  trial  ;  unlefs  the  debtor  be  an 
inhabitant  of  this  (late,  or  has  for,fome  time  reiided  therein,  in 
wluch  cafe,  the  officer  ih  all  leave  a  like  copy  at  his  laft  ufual  0 
place  of  abode. 

*  In  a  procefs  by  foreign  aftachmen'^,  the  defendant  plep.cTed"  in 
abatement,  that  he  belonged  to  the  Rate  of  New-Yoik,  arid  tl  at 
the  pertbn  with  whom  the  copy  was  left  in  fcrvice,  was  not  his 
agent,  fador,  truftee,  or  attorney  ;  on  which,  ifliic  was  joined  : 
the  court  refufed  to  admit  the  ganiifhee  to  teftify  in  that  ftage  of* 
the  caufe,  and  dctenmned  the  ifliie  to  be  immaterial,  and  the 
plea  in  abatement  rnfufilcient":  for  the  objed  of  the  ftatuie,  k  to 

A  a  diicovcr 

«  Statutesi  34.        k  Bacon,  ts.  Mafleri.  Sup.  C.    1793. 
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discover  debts,  and  property  concealed  bj  debtors^  and  as  the; 
gamiihec  can  teilify  only  in  a  fcire  facias  againft  him,  to  admit 
this  plea  where  he  cannot  tefUfy,  would  defeat  the  ftatute, 

Alt  debts  due  to  any  abfent,  or  abfconding  debtor,  are  confi-* 
dered  as  e£Fe^  hi  the  hands  of  the  perfons,  from  whom  they  arc 
due;  who  ate  deemed  agents,  or  traftees,  and  recovery  may  be 
had  againft  them  in  the  fame  manner  as  for  goods,  or  chatties. 

The  a<^ion  being  thus  commenced,  thcftatnte  provides,  that  the 
attorney,  factor,  agent  or  truftee  upon  his  dcfire,  fi^U  be  admitted 
to  defend  the  principal :  but  if  the  debtor  be  not  of  thk  ftate^ 
and  no  perfon  appear  to  defend,  the  adion  Ihall  be  continued  to 
the  next  court,  and  if  necellary,  a  fecond  comimiance  ihall  be  al- 
lowed, to  give  time  to  notify  the  principal.  The  operation  of  a 
foreign  attachment  is,  that  from  the  time  of  the  fervice,  all  the 
goods  and  efie^ls  of  the  debtor  in  the  hands  of  his  attorney,  &ftor, 
agent  or  truftee,  and  debta  due  to  him  from  any  debtor,  are  liable 
to  refpend  fnch  judgment  as  may  be  recovered,  not  witbfiaadiog 
any  fiibiequeat  difpofition  of  them  :  and  in  c^  fixh  attorney, 
fa&ov,  agent,,  or  truftee  fhall  remit,  or  difpofe  of  any  tSeOs,  af^et^ 
fervice  of  the  wnt>  or  fliall  refiifc  to  expofe  the  fame  to  be  taken 
in  execution,  he  fiiall  be  liable  to  fatisfy  the  fame  oat  of  his 
owa  efiate,  as  his.  own.  proper  debtw 

When  judgment  is  obtained  ag^inft  the  principal,  the  creditor 
muft  take  out  execution,  and  muft  not  only  fearch  for  the  efbte 
of  the  prmcipal,  but  muft  likewife  apply  to  and  make  demand  of 
the  lame  of  the  agent,  attorney,  fa^lor,  truftee,  or  debtor,  as 
the  cafe  may  be,  on  whom  fervice  of  the  writ  was  made,  and 
who  is  ufually  caMcd  the  gamifhee.  It  is  the  duty  of  the  gar- 
nifhee,  if  he  has  as  any  of  the  efFeds  of  the  debtor  in  his  hands. 
t»  expofe  them  to  be  taken  on  the  execution,  or  if  he  be  indebted 
to  the  principal,  he  will  be  authorifed  to  pay  the  amount  of  what 
l^e  owes,  on  tlie  execution,  and  fiich  payment  will  be  a  bar  to  an 
adion  brought  by  the  princ^ak  But  on  refiifal  of  the  gamilhee 
to  expofe  tlie  efFe&  of  the  principal,  or  pay  the  debt  which  he 
owed  him,  the  execution  fliould  be  returned  non  eft  inventus,  with 
rcTpeft  to  the  principal,  and  alfo  that  demand  was  made  of  the: 

g^nilhe^ 
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^mithec,  and  that  he  refofcd  to  (hew  the  eftatc,  or  pay  the 
debt  due  to  the  principal. 

This  iays  a  fonndation  for  a  fciir  facias,  to  ifloe  from  th« 
clerk  of  the  court,  where  the  judgment  was  rendered,  to  be  ferw 
Vied  on  the  gamiihee,  requiring  him  to  appear,  and  fhew  caufe 
if  any  he  has  why  judgment  fliould  not  be  rendered  againft 
hbn.  The  declaration  muft  (late  the  whole  of  the  proceedings, 
and  particularly  the  demand  of  payment  of  the  execution  made  of 
the  ganiifliec,  and  his  refufal.  If  the  garni/hec  make  de- 
ifault  of  appearance,  or  refufe  to  difclofe  ^pon  oath,  wWch  the 
court  is  authorifed  to  adminifter,  what  goods  or  efFe<as  of  the 
debtor  were  in  his  hands  at  the  fervice  of  the  original  writ,  judg-. 
ment  fhall  be  rendered  againd  hbn,  as  for  his  own  proper  debt. 
This  adion  may  be  tried  bfy  a  jury. 

If  tlie  gamilhee  appears  and  defends,  he  is  'allowed  by  ftatate 
to  be  a  Witnefs —  «  but  if  in  his  teftimony,  he  denies  that  he  has 
any  of  the  effefts  of  the  principal,  or  that  he  is  indebted  to  him,' 
Ac  plaintiff  win  be  allowed  to  bring  any  otlicr  proper  evidence 
to  prove  the  fad,  and  is  not  concluded  by  the  teftimcmy  of  die 
garnlfhec.  ^  The  plaintiff  cannot  objeftto  the  admiffion  oPthe 
gami&ee  to  his  oath—^i  f  bat  he  muft  appear  and  teftify  ia  perfon, 
and  his  depofition  cannot- be  admitted,  d  Garnifhcc^ay  fhew  any 
miftakes  in  a  fettlement,  for  which  a-notc  wift  ^vcn,  and  is  the 
ground  of  the  claisi. 

t  The  confeffion  or  ackno%yledgnii0nt  of  the  principal,  tliat  the 
gamiihee  di3  not  owe  him,  has  beien  admitted  as  proper  evidence, 
Lecauie  the  plaintiff  comes  into  the  place  of  the  principal,  for 
the  .puYpofe  of  recovering  the  debt  of  the  garniOiee  :  who.  in 
eaie  of  an  adion  brought  dire6lly  againft  him  "by  the  principal, 

'miglit  avail  hinifelf  of  fuch  acknowledgment,  and  be  ihall  not  be 

deprived  of  that  advantage  in  this  adlion. 

/  fn  aftion'by  foreign  attachment,  tlv  defendant  in  tlie  origU 

*cal  (hit  camiot  plead,  that  he  is  not  an  abfconding  debtor  p  becanfe' 

if  the  writ  be  otherwife  well  ferved,  it  is  fufficicnt  to  hold  the  dc 

lendatlt  to  trial  ;  but  the  garnishee  may  plead  in  bar,  that  the 

.principal    . 
tf  DsWiet.  ▼«.  Baldwin,  Sup    C  h  Vaughin.  vs.  Shcm'ood  Sup.  O, 

I7W        <  B/drd,  vf.  S'ewart,  Sup.  C.  I7>J.       d  Fowler,  vs.  Sptlman,  S»p 
«C.  JT^i.    rDcWiu,   vf.  Baldwin,         y  Hubbard,  v*.  Brown,  S.  C.  179^. 
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principal  is  not  an  abicoiiding  deStor^  for  if  he  be  doc,  he  is  not 
ItaMe  to  the  ad  ion.  Where  a  recovery  it  had  by  force  of  this 
action,  and  the  eftate  of  the  principal,  by  procefs  and  jndgment  of 
law  taken  fironi  the  gamiflieey  he  is  difcbargcd  from  the  priaci- 
pal  :  and  in  acUon  brought  againft  him,  may  plead  the  gei»efal 
iffiie,  and  f^vc  the  Qatnte  in  evidence.  The  gariiiJhee,  if  jtt4s- 
nent  is  rendered  in  his  favour,  is  entitled  to  his  coft. 

•  Tho  a  thing  in  a^on  cannot  legally  be  afligned,  yet  equity 
Will  (6  far  protcd  fach  alignment,  that  where  it  fhall  appear  on 
trial,  that  the  debt  was  bona  fide  adigned,  before  the  ftrvice  of 
the  original  writ,  it  ihall  not  be  liable  to  be  uken  by  this  pro- 
cefs. ^  Where  a  note  was  afligned,  and  by  procefs  of  foreign  at- 
tachment, the  creditors  of  the  allignor  recovered  it  from  the  pro- 
misor, tho  he  gave  notice  of  the  fuit  brought  againft  him,  to  the 
ailjgnee,  and  made  all  the  defence  in  his  power,  on  the  groond  of 
tlie  ailigament,  it  was  held  in  an  a^ion  brought  by  the  alEgiMee, 
in  tlie  name  of  tha  aflignor,  that  tho  the  note  was  afCgned,  ye| 
the  recov.ery  had  againft  the  promiilbr,  Ihould  bar  the  actios,  be- 
caufe  the  payment  was  compulfory  in  the  courfe  of  law,  and 
ought  to  exonerate  him.  t  Two  garni  Hiees  cannot  be  joined  14 
afcire  facias,  ut  Jeis  they  are  joint  debtors,  or  agents.  ^ 


Chapter    Seventeenth. 
or  ACTIONS  ON  STATUTES. 

W  E  have  hitherto  treated  of  aftlons  at  common  law  ;  but 
where  a  pcrfon  has  a  right  of  adion,  given  him  by  virtue  of 
fomc  ftatute,  it  is  neccflary  for  him  to  bring  his  aAion  on  that 
ftatiue,  and  he  cannot  declare  generally,  as  at  common  law. — 
Tliere  arc  feveral  kinds  of  adions,  grounded  on  ftatutcs,  which  I 
(hall  confuler  feparately. — 

1.  Of  Adion  of  Debt  on  Statxitcs.  The  general  rule  of 
law  is,  that  wherever  a  ftatute  proliibits  a  thing,  as  being  ai^ 
immediate  offence,  againft  the  public  good  in  general,  under  « 
certain  penalty,  and  tlie  penalty,  or  part  of  it,  is  given  to  him 

who 

*  "Fohfjs  vn.  Rrcwftcr.  Son   C  X790.     ^  Hooper.  Ys.  Brown,  Sup.  C»  S*>9> 
€  Suur(,  9u  SrevkXlcr  and  fijardmaa,  £41^.  C.  i;9J* 
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yrhQ  wifl  fuc  fof  it ;  any  pcrfon  may  brm^  his  ^.ftig^,  and  lay 
his  demand  as  well  for  the  ftatc,  as  him(clf  ;  but  unlef^  thp  penal- 
ty,  or  (omc  part  of  it  be  giycn  to  fom?  private  pcrfonj  fuch  a6lion 
•will  not  lie.  Penalties  creg^ed  by  ftatutc,  may  eitjier  bp  given  to 
tjie  perfon  injured  by  the  aft,  for  which  the  penalty  is  ^ncvrred^ 
or  tlicy  may  be  given  to  any  perfon,  who  will  fue  ,fpr  the  ftinp — 
^irhen  fuch  perfon  is  called  a  comnion  informer^  and  the  fuit  a  po- 
pular jiftion  ;  the  penalty  is  foipetimes  riven,  p>rtl^  to  the  pub- 
lic, and  partly  to  the  party  injured,  or  to  a  common  informer^ 
pr  for  the  bene^t  of  fo^ie  corporation. 

Adion  of  debt,  will  lie  in  all  cafes  where  the  penalty  i»  cer- 
tain, and  fixed  by  the  ftatutc.  Where  the  wJbole  forfciturp,  or 
penalty,  is  given  to  fome  particular  perfon,  this  aft  ion  will  lie  in 
fiisname  only  ;  but, if  part  of  the  penalty  be  given  to  the  public, 
and  part  to  the  individual,  then  the  ftate  muH  be  joined  in  the 
fuit. 

Where  a  ftatute  gives  a  certain  fum  to  the  party  wjared,  and 
infliftsa  certain  fine,  to  be  paid  to  fome  public  treafury,  there  tli^ 
plaintiff  may  cither  bring  his  aftlon  feparately  for  the  recovery 
of  the  penalty  payable  to  himfelf,  or  may  join  the  (late  in  bis  fuit, 
and  Chen  the  defendant  may  be  fubjefted  to  pay  t^  fine  to  th» 
ftate.  Bat  where  the  penalty  is  divided,  and  part  .is  to  be  paid 
to  the  public,  and  part  to  the  party  injured,  or  where  tbf  a6lton  if 
given  to  fome  common  informer,  the  Sate  mud  be  joined  in  the  fuit. 
Where  the  fuit  is  intended  to  recover  any  penalty,  more  than  bc^ 
longs  to  the  party  Ibing,  it  muft  be  laid  as  wfXL  for  the  (late,  at 
for  the  party  himfelf,  even  tho  it  being  going  to  fome  corpo* 
ration,  or  a  third  perfon,  and  it  muft  be  ailedged,  that  a  right  of  aft* 
ion  has  accrued  to  them^  to  recover  the  fame.  In  an  aftion  of  debt 
on  ftatutc,  the  plaintiff  need  not  recite  the  ftatute,  but  may  bare- 
ly count  upon  it.  If  lie  takes  upon  himfelf  to  recite  the  ftatute^ 
and  materially  varies  froni  it  in  a  fubftantial  part,  it  is  fatal ; 
'but  an  imjnaterial  variance,  will  not  be  ill.  Aftion  of  debt,  will 
not  lie  upon  a  ftatutc  where  the  confequence  of  a  conviftion,  is 
to  fubjeft  the   party  to  a  corporal  puuiQiment. 

8.  A^umpftt  will  li^  on  Statutes,  in  aH  ca&s  »hei«  debt 
m-Ul  Of 
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^.  Of  aAions  on  Statutes^  literally  fo  called. —  This  is  ^ 
form  oT  a£tion^  pecaliar  to  this  ftate,  and  may  be  confidered  as 
-dircifUy  founded  on  the  ftatute.  It  is  very  iingular  for  its  fim- 
plicity.  It  has  not  the  form  of  debt,  or  afliimpfit — Without  aflum- 
ing  the  ihape  of  the  fidion  of  debt,  on  which  the  adion  is  fuppoH 
ed  to  be  grounded,  it  is  brought  directly  for  the  penalty,  or  forfeit 
ture.  It  recites,  or  counts  upon  the  ftatute,  in  the  fame  manner  as 
in  debt,  then  alledges  the  fad  that  incurs  the  penalty — and  de» 
tnands  the  fame.  It  is  an  adion  in  point  of  form,  founded  on  the 
plaineft  principles  of  common  fenfe,  regardlels  of  legal  fidion,  and 
technical  formaJity.  ^ 

This  adion  will  lie,  not  only  in  all  cafes  where  debt  will,  and 
IS  fo  far  governable  by  the  fame  rules  ;  but  will  alfo  lie  in  fome 
cafes  where  debt  will  not :  where  the  penalty  is  not  precifely 
fixed  by  law,  but  only  according  to  a  certain  rate,  dependant 
on  the  fafts  proved,  and  to  be  afcertained,  and  eftimated  by  the 
court :  as  in  the  cafes  of  a&ions  on  the  ftatute  rei^>ediug  tref. 
pafles,  or  on  cafes  where  treble  damages  are  given.  This  adioa 
however,  like  the  a&ion  of  debt  wHl  not  lie,  where  the  conie* 
quence  of  the  cenvidion  woidd  be  to  fubjed  the  defendant  to 
a  corporal  punifhment,  nor  on  the  ftatute  to  prevent  difoiders 
in  the  night  feafon,  or  againft  breaches  of  the  peace.  The  gene^ 
ral  defcription  of  this  adioii  is,  that  it  is  a  remedy  g^ven  to  the 
party  in  ail  cafes  where  .any  right  is  created,  or  penalty  givea 
by  ftatute,  whether  the  fum  beprevioudy  fixed  by  ftatute,  or  whe* 
tfaer  it  depends  upon  a  ca.lculation,  or  eftimation  by  the  court. 
This  remedy  has  therefore  rendered  uaneceflary,  the  adion  of 
debt  on  ftatute— tho  it  is  ftill  iu  uie. 

In  all  cafes,  where  a  right  of  adion  is  created  hy  ftatute,  it  h 
neceflary  that  die  adion  be  brought  on  the  ftatute,  and  not 
generally  as  at  common  law.  a  The  following  point  was  fettled, 
in  the  cafe  of  Spalding  againft  Weeks,  and  others,  a  fociety  com*- 
mittee,  on  writ  of  error  before  the  fuperior  court.  Tlie  plaintifF 
was  eleded  a  fociety  colledor,  and  refufed  to  accept,  upon  which 
the  defendants  in  error,  the  fociety  committee,  brought  their  adion 
to  recover  the  penalty  incurred  by  force  of  Aatute.    It  was  an  adioa 
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^n  the  ftatute^  and  the  payment  of  the  penalty  was  not  nejrated. 
For  this  there  was  a  demurrer  to  the  declaratjon,  which  was  ad- 
judged fafficient  in  the  county  court,  and  on  writ  of  error,  the 
judgment  was  affirmed  on  this  principle,  that  tho  in  action  of 
debt  on  ftatute,  the  payment  of  the  penalty  mud  be  negated,  ye( 
that  this  aftion  is  of  a  different  nature,  and  by  long  and  imme- 
morial ufage  had  become  eftablifhed,  and  that  it  was  not  neceilary 
to  negate  the  payment  of  the  penalty. 

4.  Adions,  or  Informations  c[ui  tarn,  upon  fiatutes,  will  lie  ii| 
cafes  where  fome  offence  is  created  by  ftatute^  and  a  certain  {or<^ 
feiture,  or  damages  to  be  edimated  by  the  court,  are  given  to  the 
party  injured,  and  a  fine  inflided,  payable  into  fome  public  treafu- 
ry,  and  alfo  corporal  puni/hment.  On  ^11  fuch  ftatutes  informa- 
tion qui  tam  will  lie,  and  it  partakes  of  a  criminal  profecution  i 
but  there  are  fome  inftances  where  this  adlion  will  lie^  by  the  prac- 
tice of  our  courts,  as  on  the  fiatute  refpeding  breach  of  the 
peace,  and  to  prevent  diforders  in  the  night  feafon,  tho  no  cor- 
poral punifliment  can  be  inflicted,  and  the  offender  is  only  liable 
to  damages,  to  the  party  injured,  and  to  pay  a  fine  to  the  public^ 
at  the  difcretion  of  the  court.  But  exceptmg  thefe  two  inftances* 
I  believe  this  kind  of  aAion  will  only  lie,  in  the  cafes  where  cor- 
pond  punifliment  is*  to  be  inflifted^  as  on  the  flfttutes  a^inftfor* 
gpry,  perjury,  and  theft. 

This  is  a  motley  kind  of  aftion,  and  originated  from  the  pra&ice 
of.  courts  of  law  in  this  {late.  The  courts  have  lately  decided 
^t  it  parukes  fo  much  of  adions  of  a  criminal  nature,  that  the 
parties  cannot  appeal.  All  informations  qui  tam,  muft  be  as  well 
in  the  name  of  the  date,  as  of  the  informer  ;  the  fads  to  conflitute 
the  offence  muft  be  ftated  in  the  fame  manner,  as  in  an  indidment, 
and  the  declaration  muft  conclude  not  only  agaiiift  die  ftatute,  but 
againft  the  peace. 

There  is  a  material  diftindion  between  the  other  adionf  on 
fiatutes  and  this,  as  it  i-efpcds  the  mode  of  procefs.  In  the  for- 
mer, the  ordinary  notice  in  civil  fujts  is  required  to  be  given  to 
the  defendant,  but  in  this,  a  complaint  or  information  is  exhibited 

tf  a  court,  or  fome  juftice^  fubfcribcd  by  the  informant,  on  which  a 
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warratit  itfuc^  to  af  prehcbd  iLehody  of  the  defendant^  and  him 
bring  before  the  court,  vho  may  proceed  iiiftandy  to  trial.  Bat 
jif  thd  body  of  the  defendant  cinnot  be  found,  the  protefs  fail*, 
fer  fcrvice  of  the  writ  Cannot  be  made  in  any  other  inb3e. 

When  we  confider  the  procefs  to  be  die  fame  as  in  crimiaal 
profecutions,  and  that  tlie  perfon  is  t9  be  arretted,  and  had  befoner 
the  court,  it  is  apparent,  that  public  policy  will  not  pennit,  or  pub-' 
lie  juftice  require,  that  this  profecution  (hould  be  extended  farther 
thart  I  have  mentioned.     There  is  a  propri^y  in  appJyirig  ir  in 
trifes  where  corporal  puniflinlcnt  is  to  be  inflifted,  and  alfd,  in  mtr 
cafes  of  breaches  of  the  peace,  and   committing  diforders  in  the* 
night,  as  thefc  are  offences  of  a  public  nature,  and  are  mala  in  fe, 
or  bad  in  thcnifelves.     But  in  cafes  where  adlionsr  are  prohibite<i 
by  pofitivc  (lafute  as  a  political  inconvenience,  fuch  mode  of  pro- 
eels  coold  not  be  juflified.     And  according  to  the  prefent  praft- 
ice,  the  fiberty  of  the  citizen  can  hardly  be  laid  to  be  well  fecured, 
for  every  perfon  is  liable  in  ceruin  cafes  to  be  arretted  on  qui  tam 
prolecutious,  at  the  fuit  of  a  private  perfon,  who  is  not  under  oath' 
as  an  informing  officer,  and  brought  to  immediate  trials  with  oat. 
the  notice  given  in  civil  fuits. 

All  anions  on  ftannes  may  b^  laid  to  depend  upon  the  fcrm  oT 
the  ftatute,  and  where  damages  arc  given  to  Ibme  private 
perfon,  and  fome  punifhmect  is.  siflided  by  the  public,  the 
law  autliorifes  the  joining  of  the  party  and  the  public.  The  par- 
ticular form  of  a£lion  mutt  depend  upon  the  nature  of  the  crime, 
and  the  penalty^  or  punifhmcnt.  Where  the  penalty  is  pecuniary 
and  for  a  fum  certain,  debt  or  afiumpfit  will  l)c,  or  adion 
on  ttatutc.  Where  the  penalty  is  pecuniary  and  uncertain,  but 
the  aft  bad  becaufe  prohibited,  and  not  bad  in  a  moral  viewj^ 
there  adion  on  ftatute  will  lie.  As  in  trefpafles  for  cutting  tim- 
ber :  but  where  the  punilhment  is  corporal,  or  the  offences  bad 
in  themfelves,  and  of  a  public  nature;  fo  that  the  offVdder  ought 
to  appear  in  perfon  for  trial,  as  breaches  of  the  peace,  then  infor- 
mations qui  taift  cnn  only  be  brought  :  and  in  the  ftatutes  againft 
breaches  of  the  peace,  and  committing  dlfordcrs  in  the  tligl.C,  there 
is  anescprefs  aiithority  to  arrett  the  defendant  forthwith^  and  brmg 
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%kii  to  trial :  whled  is  andoobtedly  the  reafdn  ^i^  jsfennadovsi 
fi^  tstm  iiave  beeh  ataintaiiiecl  <M  tkefe  ftatutts. 

Where?  a  wafraat  ifltics  frpni  a  fingle  minifter  orf'juftice,  ao<f  the 
liiili  in  demand,  is  bcjdnd  his  jurifdidcion,  he  jiiuft  bind  the  defert- 
dant  to  appear  at  the  iXext  court  to  anfwer  tt  the  complaint,  unlcfs 
it  iippear  ori  etiqiilfy,  that  the  prolecutign  is  lil^el^  tlirough  niiP' 
tak^,  ai\d  without  any  probable  caufe. 

a  Whett  atiy  botpiirai  potnidufteiit  is  tc»  W  inflaft^,  dils  is*  th^. 
l>nly  kind  ofa^oa  which  the  private  party  ^an  bring  and  join  tl;^ 
i^ubik  in  the  ruit^  for  v^here  eorporal  fmifymtat  1^  to  be  InSi^i*] 
tdy  debt,  afliii^pfit,  or  a$iq^  on  ftatutu  will  aot  lie. 

I  tat^  nicntioilcd  tlitf  pirticular  ftatiitc^d'  tSri  ^i{dh  thlsi  pfoceft 
Way  be  groilhded.  It  is  uilncceflary  to  go  irit6  a  cohfideration  o^ 
thcrti  all  :  bdt  the  profecution  ofi  th6  ftatuttf,  agahift  cotnftiitlin^ 
flifordef  s  in  the  night  Isfo  firigiilai',  as  to  dcferve  Ibnie  illnftratioc. 
The  ftatute  is,  that  when  any  diforders  and  datitages  are  dond' 
in  the  liight  fcafott,  iipqil  compjaitit  fpee^ily  liiadc  rliei-cdf  to  any 
court,  aflift^nt,  ol-  juftlce  of  the  peace,  they  stre  empowered  tcT 
iitie  forth  a  writ,  or  writs  t6  bring  befoi-e  theiii  any  fuipeaci 
berfon,  orperforis  and  ejcamitle  thenl  coflccrnirig  fuch  diforders  ani 
^tiiages  :  ftnd  If  fiich  .fufpc£led  perfofi,  of  perforis  ctiniiot^lve  tk 
fati^adory  £iccount  to  fuch  cputt,  where  they  were,  when  fuch  dit' 
<mlets  and  danutges  were  done,  and  that  they  had  ho  hand  itt 
4qing  the  fame,  they  fhall  he  aniVverable  for  all  damages  that  th^ 
^^cwdplainaat  lias  fullained^  and  fUch  iihe,  or  franiihrneilt  as  t\lU 
court  (hall order  tiot  exceecling  five  prtiinds.  6  It  is  not  the  objci^ 
of  this  ftatute,  to  create  any  new  oflfence,  or  to  give  to  parties  d 
new  tight  dfaaloU.  Itoirfy  ^veS  a  »€W  form,  fot  the  pufpofd 
of  furtilfliing  a  tiew  inode  of  Jjroof,  becanfe  of  the  difficulty  o( 
obtaiiung  eonlnion  law  proof,  with  refpeft  to  tfcfpafles  cotn- 
mittcd  in  the  liight.  The  mode  is,  that  wha'e  the  complamaht 
fain  render  it  probable,  that  the  pcffon  flifpe^led  committed  iht 
trefpafi,  that  the  burden  x>f  the  proof  fhail  be  thrown  aponhlm^ 
and  if  be  cannot  convince  the  ceurt  of  his  innocence,  he  ihall  b< 
(onvi6led< 
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The  coniplanit  mod  be  in  ibe  ttftme  of  the  fiate^  as  well  as  o^" 
the  party  :  the  fiicts  niuft  be  charge^  direft,  and  not,  ilmt  the 
complainant  fufpe£^s  the  defendant  :  the  injuiT  done  niuftbc  dc- 
fcribed  in  the  ufaal  manner.  Tho  the  fa^ls  arc  thus  charged 
directly  againft  the  defendant,  yet  the  complainant  is  not  bound 
to  adduce  diredt  proof :  But  he  mud  flicw,  that  the  facls  were 
committed  in  the  night  (eaibn  ;  be  mud  prove  certain  circum-* 
ftances  that  render  it  probable,  that  the  defendant  did  the  fa(5ls, 
and  that  he  is  more  to  \>c  fufpeded  than  any  odier  perfbn  {  the 
pfroicciition  muft  be  commenced  m  fuch  feafoti  as  to  give  tlie  de^ 
fen  Jant  a  fair  opportunity  to  (hew  where  he  ^-zs,  and  tltat  be  did 
not  do  the  fads,  if  he  is  innocent :  and  then  under  thcie  cir- 
cnmftances  upon  e^^amiaation,  to  which  he  is  entitled,  if  he  cannot 
give  the  court  a  fatisfaclory  account  where  he  was,  and  diat  he  did 
not  do  the  fad^  complained  of,,  the  court  may  find  him  guilty. 
This  leads  to  a  train  of  probable  and  prefumptive  j>roof,  upoa 
which  a  comidion  may^  be  very  fafe.  There  can  be  no  doubt 
but  that  this  procefs,  has  not  only  detected,  but  prevented  the  com- 
miilion  of  many  injuries  in  die  night ;  and  if  courts  condud  with 
proper  prudence  and  caution,  there  is  no  danger  to  Kc  apprehend- 
ed from  it :  but  it  is  a  dreadful  weapon  in  the  hands  of  the  weak, 
the  ignorant,  and  the  prejudiced.  It  b  (Irange^.  that  courts  ihould 
be  vcftcd  with  power  to  infiift  fines, .  where  the  convi<Etion  is 
grounded  on  probable  proof-r-It  would  have  been  fiifiicient  to  have 
crtlcred  the  payment  of  damages  to  the  party  injured-  «  In- 
fonnaiions  qui  tarn,  for  any  matter  of  4  criminal  nature,  may  be 
prolecutcd  in  the  county  where  tiic  complainant  dwells,  tho  the 
crime  was  committed  in  another  county. 
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Laving  in  the  foregoing  chapters  treated  fully  of  the  (evera) 
I^inds  of  a£t:oiis  that  may  be  brought  for  theredrefs  of  civil  in- 
j  ut  Ics,  I  now  proceed  to  unfold  the  maimer,  by  which  ifacCe  aitftibns 
•^n  be  paducd  to  efie<ft. 
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1.  I  fliall  cxplak  the  Writ.—  *  This  is  the  cobiihciiceineta 
and  fo'Jndation  of  the  adion. — It  conimms  a  command  to  the  fherifF 
of  the  county,  Hs  -deputy,  or  fomc  conftable  cf  the  town,  where 
the  defendant  lives,  to  give  notice  to  the  defendant,  tvhbfe  place 
ofrefidence,  or  dwellihg  muft  be  defcribed,  to  appear  before  iooie 
proper  court,  the  place  and  time  of  feffion  being  mentioned,  to 
anfwer  to  ^  plaintiff,  whofe  place  of  dwelling  rauft  be  defcribed 
in  the  writ.  The  writ  muft  be  (igned  by  fonic  magiftrate,  juftico 
of  the  peace,  or  clerk  of  the  court.  Under  magiftrates  may  be 
comprehended,  the  Govcnor,  the  Lieutenant-Co venor,  the  Aflift- 
ants,  and  Judges  of  the  fuperior  court,  who  are  in  virtue  of  their 
offices  juftices  of  the  peace  throughout  the  (bte,  and  can  fign 
writs  that  fhall  go  throu^  the  (late.  Judges  of  the  county  court 
andjuftices  of  the  quorum,  may  by  a  late  (latute,  fign  writs  that 
may  be  ferved  in  ^hy  part  of  the  ftate,  if  they  are  returnable  to 
the  court  to  which  they  bcldng.  Juftices  of  ^e  peace,  and  clerks 
of  the  county  court,  can  fign  writs  that  are  to  be  ferved  and  re^ 
tamed  to  fome  court  in  their  refpeftive  countirs.  The  authority 
^hen  th^y  fign  wrks  niuft  certify,  that  the  duty  of  fix  (hillings 
has  been  paid  on  Writs  returnable  to  the  fuperior  court.  Two 
fiiillings  on  writs  returnable  to  the  courts  of  common  pleas  :  and 
one  fhilling'on  writs  returnable  to  jtiftices  of  the  peace. 

The  authority  figning  writs,  mull  in  cafe  of  attachments,  take 
Sufficient  fecurity  that  the  plaintitf  fliall  profecutc  his  adlic/n  to 
effedt,  and  anfwer  all  damages  in  cafe'of  failure — So  hcoiuft  in  cafe 
of  fummons  where  it  fhall  appear  that  the  plaintiff  is  unable  to  .pay 
a  bill  of  coft,  if  recovered  againfl  him  :  and  if  the  plaintiiF  be  not 
an  inhabitant  of  this  ftitc,' bonds  for  profecution  nmft  be  ttikeft  of 
fome  fubftantial  inhabitant  in  this  ftate. 

Where  it  (hall  be  found  incbnvenient  and  attended  wiih  griat 
ebarge  and  expcnfe,  to  dired  the  writ  to  fome  flierifF,  br  conftaWe, 
then  the  authority  may  diredlit  to  fome  indifferent  perfon,  by  in- 
ftrting  bis  name  in  tl\e  dirtiftibh  of  the  writ,  and  his  rcafon  for 
fiich  direftion,  and  this  mnft  be  done  by  his  own  hand,  to  evidclide 
^ehe  direftion  to  be  bis  own  at^,  dtherwife  the  writ  will  be  abafe- 
able.    B  A  juftke  of  the  pcace^  ihay  fign'a  writ  in  favour  oPthc 
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townm  mhUk ht  Brei, ittid  naif  £rtft  St  fo  •!!  Wiabkagt  oftlMt 
towBto  ferine  M  9a  iadlAnTittpffriba,  whoit  notrcqoirrf  by  Itv 
to  take  aay  oadi.  b  bfiificiqit  to^aancthciadiiFyrgatpifoB  mi 
call  iuoifttch,  witfaoat  dHcrHMaglib f^eeof  abode.    «  A  direftum  I 

to  a  fiieri^r,  or  indlffertiit  perlon,  U  Ul «  bpi  |o  n  ihfriff,  and  io«  I 

diffcr^ot  periim,  woidd  be  good*  i 

Th«  certificate  of  the  authority,  who  figns  the  writ,  of  the  necef.  ' 

fity  ofdh-eftingk  to  fome  mdlfFerent  jierfon.  Is  conchifive  cvidcncee, 
^ndthe  defendant  pinnot  plead  in  abatement,  that  no  ftich  neceiHty 
^xifted.  This  gives  them  the  power  to  make  fpeclal  deputations 
irhen  thty  pleafe,  by  which  the  bufineft  of  known  officers  ttiay  bo 
materially  affeded  :  but  they  ought  to  be  extremely  eautioua  in 
exercifing  this  difcretionary  power,  and  they  ought  never  to  do  ix 
IV hen  l^own  officers  c^n  be  had  by  taking  proper  pains. 

The  writ  wlueh  coofifts  of  the  mandatory  and  diredory  part, 
with  the  deicriptloQ  of  the  parties  and  the  court,  is  to  be  accom* 
^anied  with  a  declaration,  conulning  the  fubftance  of  the  a&ioii. 
According  to  the  Englifli  pra£tice,  the  declaration  does  Bot  go 
with  the  writ,  but  after  the  return  and  appearance  of  the  parties 
it  is  Hied  in  court.  The  praAice  with  us  feems  to  have  been  efta« 
bliHied  at  the  commencement  of  our  governmeat,  and  was  introda- 
ced  by  ftatute.  In  treating  of  the  various  kinds  of  afUons,  I  had 
pccaficn  to  enter  into  a  minute  confideration  of  declarations  for  the 
purpoCe  of  illuftrating  the  nature  of  actions.  It  will  be  unneceda- 
ry  to  remark  further  on  the  fubje<^  in  this  place ;  for  what  remains 
Vill  bcdifcufledin  the  chapter  of  pleas  and  pleadings. 

3.  Of  ProQefc— which  is  of  two  kinds,  fununons  and  at* 
tacbtnent. 

1.  Summons  is  merely  giving  notice  to  the  defendant  to  appear 
at  fome  court  defcribed  in  the  writ,  and  is  ferved  by  the  officer *a 
reading  kin  his  hearing,  or  leaving  an  attefted  copy  at  the  plac^ 
of  hj$  ufual  abode.  If  the  writ  be  returnable  to  the  fuperior  or 
county  courts,  it  muft  be  ferved,  at  leaft  twelve  days  inclufive,  be- 
fore the  fctting  of  the  court:  if  it  l)c  returnable  to  an  afljftant»or 
jwfticc  of  the  peace ,  then  fix  days  inclufive  :  but  if  it  be  a  fuit  a- 
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jpkA  ft  corporailaft,  ivntniaUt  to  an  affiftaot,  oir  jiifiice  idf  tho 
peaee^  tl]0  writ  araft  tieibrrcd  twelve  days  inclufive,  before  the  fkf^ 
tfiig  of  die  ceuit.  When  tbe  CAt  n  hr  fereigA  actadxoienty  or 
^gainft  foBie  officer,  for  a  default  in  his  office,  as  againft  a  (kimff^ 
w  cooftable^  oa  a  receipt  ftr  an  eiMciicioa,  the  ftrvice  of  the  writ 
nu&  be  fourteen  dajs  inclufive,  before  the  fitting  of  the  court.  Iq 
adions  on  joint  ferurttes  and  contra&s,  where  all  the  defendanti 
are  sot  infaabitasts  of  this  ftate,  the  Oervice  of  tlie  procefs  oa  fuch 
of  them  as  are,  ffaall  be  fufficient  notice  to  maintaia  the  fait  a- 
gaiaft  all,  and  if  any  are  aggrieved  by  the  jodginent,  they  may 
be  relieved  by  audita  ({oerela.  When  a  perfon  not  an  inbabitaut 
of  this  date,  happens  to  be  here,  a  fummons  may  be  ferved  upon 
him  by  reading,  if  he  be  not  an  inhabitant  of  tliis  Aate,  and  liaa, 
an  attorney  here,  fervice  may  be  made  by  leaving  a  copy  of  the 
the  writ  with  the  attorney.  All  wriu  returnable  to  county  courts, 
Iball  be  rctomcd  to  the  clerks  on  the  day  preceeding  their  fefTion. 

•  Vlfible  property  within  this  ftate,  will  gxre  the  court  jurif* 
dt6l!on  of  adions  between  perfons  belonging  to  other  ftates,  and 
m  like  manner  invifible  property  in  the  hards  of  a  debtor,  t«ikca 
by  foreign  attachment,  muft  give  the  court  juriCli^^ion  of  a&ionf 
between  fuch  perfons. 

3.  Attachments,  are  to  be  ferved  and  returned  wi  Ain  the  fame 
time  as  fummons.  The  difference  between  tliem,  confifls  in  ttie 
manner  of  fervice.  An  attachment  contains  a  command  to  the 
officer,  to  attach  the  goods  or  eftate  of  the  defendant,  ahd  for 
want  thereof,  his  body,  and  to  have  Jinn  to  appear  before  the 
Tourt. — When  perfonal  eflatc  can  be  found,  it  is  the  duty  of  tlie 
officer  to  take  it,  whether  flicwn  and  tendered  to  him,  by  the  deb- 
tor, or  not,  inftead  of  taking  the  body,  tho  offered,  and  tho  he  re- 
fufes  to  offer  perfonal  eftate.  If  perfonal  cftate  cannot  be  had,  the 
officer  may  take  real  ef^ate,  but  not  otherwife.  When  perfonal 
eftatc  is  attached,  the  officer  takes  it  into  his  cuftody,  and  may 
retain  it,  till  fixty  days  after  rendering  final  judgment.  He  mofl 
bold  It  ready  to  be  taken  by  the  execution,  and  if  it  be  not  levied 
upon  within  tltat  time,  tlic  eftaic  is  difchargcd  from  the  attachment. 
>  Tlie  officer  may  receipt  the  eftate  to  any  perfon  who  will  be  liable 

10 
Oiboroc,  vi.  LIoy4«  1 79*.  ^  Ki:k.  Rep.  40. 


190  or  THE  WRIT  AND  PROCE& 

to  redeliver  k  dorii^  the  fizty  dayt  after  icadkriBg  ^S»^  i 
meoc,  if  demand  be  made,  where  the  cftaie  k  nc 
a  pria-attacfamcDt,  if  fb,  tfaen  for  fixtj  days  after  the  i 
2S  removed. 

'^lienan  attachment  is  levied  ob  pcHbaal  eOate,  a  espy  mA  be 
left  with  the  defendant,  orat  hisdoal  ]Jace  ofabodeif  widnn  this 
ftate^  if  not,  and  if  he  has  an  attorney,  then  with  foch  an  attomcv^ 
andalibtheremuftbeindoHed  OQ  thccopyadefcripdonof  theeftate 
attached,  if  be  be  not  an  inhabitant  of  this  ftate,  and  has  no  attor* 
ncy  here,  no  copy  tan  be  left,  but  the  attachment  of  the  cftate,  will 
be  a  fiiFicicnt  fervice  of  the  writ,  to  authorifea  trial  of  the  adioiK 

When  real  cftate  is  attached,  there  muft  be  a  copy  left  upon  the 
fame  principles  as  above,  on  which  there  muft  be  a  ddcription  of 
the  land  attaclicd,  and  a  like  copy  muft  be  left  with  the  town  clerk, 
(or  in  his  office)  of  the  town  where  the  land  lies,  within  fevcn  days 
next  after  the  attaching  the  cftate  and  before  the  term  offcrving  the 
writ  expires.  Jhe  fervice  compleatcd  in  this  manner  fhall  hold 
the  land  againft  any  other  creditor,  or  any  purchafcr— The  execu*. 
tion  muft  be  taken  out  and  the  levy  and  the  return  ccMnpleateA 
within  four  months  after  final  judgment,  unlcfe  incumbered  by  a 
prior  attachment,  and  then  within  four  months  after  the  incumber- 
ance  is  removed,  otherwife  fuch  attachment  will  not  hold  againft 
fubfcqucnt  attachments  or  conveyances. 

When  no  pcrfonal  cftate  can  be  had,  the  attachment  may  be  le- 
vied on  real  eftatc,  if  tlie  creditor  chufcs— but  the  debtor  cannot 
tender  the  fame,  to  avoid  the  attachment  of  his  body.  If  the  ar- 
tachment  be  levied  on  the  body  of  the  debtor,  and  he  ftiews  fuffi- 
cient  perfonal  eftate,  or  the  officer  finds  it,  he  may  releafc  the  body 
and  levy  on  the  pcrfonal  eftate.  But  if  no  perfonal  eftate  can  be 
had;  and  the  officer  levies  on  his  body,  if  the  defendant  offers  bail 
conflfting  of  one  or  more  fubftantial  inhabitants  of  this  ftate,  of  fuf- 
iicient  ability  to  refpoiwf  the  judgment  tliat  mty  Ive  recovered  in 
the  adlion,  the  officer  is  bound  to  take  it.  The  bail  flrall  become 
bomid  to  the  officer,  in  a  lufficient  fum,  conditioned  for  the  appear- 
ance of  the  defendant  before  the  court  to  which  the  writ  is  made 
•  returnable,  and  then  tlic  pcrlbu  arrcftcd,  ftiall  be  at  liberty  froA 
fucharreft.     If  an  oaiccr  rciufeto  take  perfonal  eflatc  when  founJI 
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^  by  him,  or  tendered,  if  ftiflicifeiit,  and  take  the  body,  or  hiving' 

»  nrefted  the  body   refofc  fufficient  bail  when  tendered,  he  is  gail- 

«  ty  of  falfe  imprifonmcnt,    and  will  be  anfwerable  in  an  action  of 

trefpafs.     But  if  the  defendant  has  no  perfonal  eflate,  and  cannot 

r  procure  bail  for  his  appearance  at  court,  the  officer  having  obtain-' 

t  ed  a  mittimus  from  a  juflice  of  the  peace,  mud  commit  him  to  goral^' 

where  he  may  be  detained  till  five  days  after  the  rendering  final* 

judgment  in  the  adidn,  and  if  the  execution  be  nor  letiedupon  him 

within  that  time,  h^may  be  difcharged  fi^om  prifon. 

All  fuits  brought  for  the  trial  of  the  title  of  land,  or  wherein  the 
title  of  laud  is  concerned,  muft  be  made  returnable  to  fome  court 
in  the  cotmty  where  the  land  lies..  All  fuits  made  returnable  to 
the  fuperior,  or  county  courts,  fliall  be  made  returnable  to  the 
court  in  that  county  where  the  plaintifF,  or  defendant  dwell,  if 
I  inhabitants  of  this  (late  ;  if  not,  then  in  fuch  coimty  where  they 

may  happen  to  be  at  the  commencement  of  the  fuit.  When  the 
writ  is  made  returnable  before  an  affiftant,  or  jufticc  of  the  peace, 
the  i^£tion  muft  be  tried  in  that  town  where  tlic  parties,  or  either 
of  thein  dwell  f  unlcfs  there  be  no  authority  in  the  to-viTi  that  may 
lawfully  try  the  cafe,  then  the  writ  may  be  made  returnable  beforf 
proper  authprity  in  one  of  the  next  adjoining  towns.  It  is  not  ne» 
ceflary  that  the  parties  become  legal  mhabitants  of  a  town, 
to  give  the  court  jurifdidion.  Aftual  dwelling,  or  relidence  will* 
be  fufHcient. 

Having  conlidered  the  manner  of  ferving  writs,  I  prpc^.  to  con-., 
fider  the  appearance  of  the  parties,  which  is  the  obje&  of  the  pro* 
cefs.  All  writs  being  returned  to  the  clerk  of  the  court  of  com- 
mon pleas,  the  day  before  the  fitting  of  the  court,  with  proper  in- 
dorfements  of  fervice  by  the  officers,  the  clerk  makes  a  docket  of 
them,  and  the  anions  are  called  in  the  afternoon  of  the  firft  day 
•f  the  fefllon  of  the  court.  Every  plaintifF  being  three  times  cal- 
led, who  does  not  appear  by  himfclf,  or  attorney  to  profecute 
his  aftion,  becomes  non-fuit,  and  is  liable  to  pay  all  cofts  and  char- 
ges to  the  defendant  if  he  appear,  and  for  the  entry  of  the  aflion^ 
as  if  the  fame  had  been  profccuted  in  court. —  a  If  the  plain- 
tiflFfail  to  appear  on  the  firft  day  of  the  coort^  he  cannot  be  ad- 

niitcd 
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mitui  at  zt\y '  tlaic  ^fcertratds,  evea  oa  tifat  Cototwi  day  to  ^ppi^ir 

ajad  revive  his  adion^  but  it  is  ditontmurd,  and  he  U  •lu  of  courts 
Every  defendant,  the  writ  having  bccaduly  ferved,  8U>4  returned;, 
vho  does  Boc  appear  havUig  bcca  three  times  c^lkd,  diall  be  dc- 
faalted*  and  judgraant  ihall  be  rendered  ag^inft  hka,  UBlefs  he  cowic 
into  courts  on  or  before  the  fecqnd  day,  and  move  for  trial,  which 
ftallbe  allowed  upon  his  paying  down  the  coft  to  that  time,  to  th» 
adverfe  party^  who  (hall  then  pay  foi'  entering  the  action  a  ntw. 

If  the  defendant  be-not  an  inUabitant  of  tbk  date,  of  a  ftfotfrner 
tbf  rein,  or  b  abfont  out  of  the  fkmt  at  tlie  time  of  fervingthe  wne, 
<ind  does  not  return  before  the  firft  day  of  the  fetting  of  the  court,  ^ 
then  the  aiftion  fhallbe  continued  to  the  next  court :  if  the  defend- 
ant does  not  then  appear  by  hiuifeU  or  attorney,  and  lives,  Of  lA 
fo  remote,  that  it  is  not  probable  that  notice  of  fuch  (bit  would  htf 
conveyed  to  him,  during  the  vacancy,  then  the  a fti on  may  be  con- 
tinued once  more,  and  iftlic  defendant  does  not  then  appear,  judg- 
ment may  be  rendered  agauifl  him  on  default  :  but  in  fiich  ca(e, 
execution  fhall  be  ftayed  untill  the  plaintiff  {hall  have  given,  or 
lodged  with  the  clerk  of  the  court,  a  bond  with  one  or  more  fofficicnt 
furetics,  to  tlie  adverfe  party,  in  double  the  value  of  the  eftate,  or 
fura  recovered  by  fuch  judgment,  to  make  reRitution  and  pay  back' 
tlie  fiune,  or  fo  much  as  fhall  be  recovered  on  a  fuit  therefor,  to  ba 
brought  within  twelve  months,  if  the  judgment  fhall  be  revcrfed^ 
annulled,  or  altered — Real  eftate  taken  upon  fuch  execution,  caH-i 
not  be  aliened,  till  after  the  expiration  of  twelve  months,  or  till 
afler  a  new  trial  had  on  a/fuit  ^ronffht:  witUnthe  twelve  moniks* 

Wlien  both  the  plaintiit  and  defendant  appear  on  the  firft  day* 
of  tlie  court,  they  may  proceed  to  trial,  or  become  non-fiiked,  or 
defiiultcd  at  any  time  of  the  court :  there  is  no  provifion  by  law, 
which  ncceilarily  delays  the  cauCe,  and  no  delay  canTje  obtained* 
imleis  the  juftice  of  the  caufc  requires  it.  The  court  are  therefore 
veiled  with  the  power  to  order  a  continuance  of  the  a^ion  in  any 
ftagc  on  motion  by  cither  party,  when  it  appears  juft  and  reafonable 
for  die  purjwfe  ofgiving  them  a  fair  opportunity  to  prepare  for  tri- 
al. No  defendant  whofc  pcrfon  has  been  attached  and  let  to  bail 
fluil  be  adiiikted  to  appear  and  plead,  or  defend  in  the  a6lion,uatU 

he  has  ill  court  given  fpctial  bail  with  fufllcicut  furcties  to  abide 

final* 
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final  judgmmt,  if  the  plaunrift  require  the  fine^  The  coorts  have' 
irig^t  10  eftabliih  nil^  with  rcfpeft  to  the  thnc  in  which  the  plauiu 
tUF  ftmil  XPl^jirt  baU^  a^  if  he  negled^  to  i%qiu^  it  within  ixok 
lapae,  be  (baili  be  cwfidered  as  waving  his  right  to  danan4  it. 

In  no  rcfpcd  \s  there  a  greater  difierence  between  our  pra&ice 
and  that  of  Eog^nd^  than  in  the  writ  tfnd  proced.  In  that  coun- 
try the  writ^iifiics  feparately  from  the  declaration,  and  the  difcnd- 
attt  can&ot(kni>w  the  ground  of  the  afido^^  till  after  he  appears  in 
courts  aad  the  plainUff  has  filed  his  declaration.  This  renders  it 
aeceibffy  that  there  ihooM  be  an  appearance  of  the  defendaot,  and 
BO  jod^nent  on  defaalt  can  ever  be  rendered  againll  him  in  th« 
afilon  (ill  after  an  appearance  ;  for  xmtil  the  declaration  b  fUed* 
the  vkin,  or  demand  of  the  plaintiff  is.  not  flattd  and  known,  la 
9a  to  enable  the  court'  to  render  anj  judg^nent.  They  have  there* 
&re  adopted  a  very  lengthy  and  drcuitous  mode  of  proceis^  to 
•ovpel  the  appearance  of  the  defendant  to  answer  to  xIk  wEfim* 
it  .^lU  be  tedious  and  unueceflary  to  go  into  a  minute  deuU  of  tte 
Etfglifli  node  of  prooafs.  A  fiew  remarks  wall  diew  the  diSefetice^ 
and  dcneoftratethe  fiipeiiority  of  oar  own. 

'The  a&ion  may  be  commenced  with  a  fummons,  or  mere  no- 
tice.to  die  defendant  to  ai^)ear»  If  he  negiedls  die  fummons,  an 
attachment  may  iflire,  and  pledges  taken  to  be  amerced  in  ca&  of 
}ii$  oon  appearance :  or' they  may  commence  the  procefs  by  attach* 
nient.  If  after  the  attachment  the  defendant  does  not  appear  to 
anfwcr  to  the^aftion^  a  writ  of  difirelii  may  iHIie,  by  wlucfa  he  may 
be  Ihripped  of  all  His  e&ate.  If  this  fails  to  enforce  en  appearance, 
tfaep  a  capias  may  go  to  take  his  perfon^  and  alio  an  alias,  ainT 
pluries-rThen  a  writ  of  exigent,  which  requires  the  iherlff  t0 
caofe  the  defendant  to  be  proclaimed,  eacaiUd,  or  required  in  five 
county  courts  fuccdlively  ;  if  he  appears  ion  foch  proclamation, 
the  flieriffmuft  arreft  him  ;  If  noft,  then  he  is  to  be  out  lawed  by 
thecorotierB  of  the  coiimy  ;  by  which  he  is  put  out  of  the  pvoteAi* 
en  of  the  law,  difiA>led  to  maintain  any  fast,  and  fubjeded  taa  for« 
leiture  of  all  his  goods  and  chatties  to  the  king.  If  he  ihould  tjbni 
appear  ;  he  might  be  taken  by  a  wrk  of  cajnas  ot  bgatian^  and 
Impiironed  till  the  out  Uwry  be  rcverftd;  which  may  be  done  fcr 
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LEADINGS  figrify  the  tOegittoas,  or  mutual  sltereatiottt 
between  the  patties.  They  ^rere  ori^aaUj  oral,  but  ^hifi  now 
be  reduced  to  writing.  Their  objeft.  is  by  ^  lo^cal  procefi,  to 
bring  tlie  matter  b  diTpate  to  a  iingle  point*  which  may  faarfy  • 
be  tried  and  determined. — They  doie  either  in  an  iflhe  at  law^ 
"which  u  caUed.a  demurrer,  or  in  an  iflue  of  faft. 

Tho  the  decUration  iffiies  with  the  wrh,  yet  in  legal  conCdet<» 
ation  it  is  deemed  a  part  of  the  pleadings^  and  mull  be  treated  of  an 
fuch  in  this  place.  I  have  already  pretty  fully  difcufled  this  fnbjeft 
\inder  the  head  of  a^ons,  but  fome  things  jwt  remain  to  be  ti^ 
phunedand  nioftratied. 

^  The  dedaratioa^  of  count  as  it  is  frequently  called,  contains 
indftts  forth  at  large  the  plaintiJSF*a  demand,  and  the  foundation 
of  the  ndion.  The  g£t  and  eflence  of  the  adion  on  which  the 
Tight  of  recovery  ii  gnionded,  muft  be  alledged  with  clearnefs  and 
certainty.  All  the  fa£b  muft  be  ftated  wluch  are  neceflary  to  au- 
thorile  the  oourt  to  render  judgment,  and  which  will  furnilh  a  rule 
by  which  dicy  can  afcertain  the  damages  that  ought  to  be  giren. 
«  It  muft  Appear  that  the  plainUfFhas  done  every  thing  neceffiiry 
to  give  him  a  ri^t  of  aftion.  If  the  debt  or  duty  is  dependant 
on  a  particolar  demand,  of  upon  giving  notice,  it  muft  be  averred 
in  efae  dedaradon  that  demand  has  been  noade,  aid  notice  given. 
^  Where  a  aoaeis  payable  in  a  collateral  article,  a  fpecial  demand 
muft  be  laid^  and  a  general  one  will  be  infoiBcient. 

«  Where  the  tatereft  or  eftate  commences  on  condition,  whether 
the  condition  is  mbe  perfonned,  or  the  ad  to  be  done  by  the  plain- 
tiff, defendant,  or  any  other  perftin,  and  wlKther  it  be  aft'rma- 
alive  or  negative,  the  plaintiff  ought  to  fliew  it  in  his  declarationi 
and  aver  a  perfsrmance  of  it.— But  if  the  intcreft  or  eftate  vefts  in- 
ftantlv  end  may  be  defeated  by  fome  fubfequent  matter,  this  need 
fint  a]^pcar  in  the  declaration,  but  muft  be  pleaded  by  him  wbo 

wlflies  to  take  advantage  of  it. 

But 
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tf  Bit>«ltfi»  by  the  fimneewMft  cyr  decd^eadipMrtyb  todo 
tenfldiiDf  advantsgrmis  to  tte  other,  and  cm  vbldi  there  is  not  * 
cmitiiftl  remtdjr,  fo  that  the  fulfilneiit  of  one  contnft  W  the  090^ 
filentkm  of  the  other,  the  pluntiff  moft  aver  in  his  dedantion 
iliat  he  Juts  performed  what  was  to  be  done  bj  him,  bat  wliere 
there  are  reciprocal  contn&s,  and  one  is  the  uncondi^;ional  coofider- 
ationofdie  otlier,  tlie  declaration  need  not  fiate  a  performance, 
i  The  declaration  mud  contain  fuch  direct  ^nd  pofitive  avenncnu, 
and  certain  affirmation  that  it  mzj  be  travcrfed.  If  the  fa&s  are 
alledged  in  fuch  a  vagiie  and  uncertain  manner,  that  they  are  not 
fraverfable,  the  declaration  will  not  be  cured  by  verdid,  becaufe  it 
is  a  defed  in  fubdance. 

«  In  the  defeription  of  the  thing  declared  for,  the  law  requires 
that  there  be  fiidi  particularity  and  ceruinty,  U|at  it  may  he 
known  and  difttnguiihed  :  hot  does  not  require  any  greater  cer* 
taioty  than  the  nature  of  the  thing  would  admit  of.  '  All  perfon$ 
who  nt  the  joint  owners  of  imy  eftate,  or  who  have  a  joint  inter* 
eft^orrigfat  of  recovery,  may  join,  butif  dther  will  refufe  to  join 
in  a  iiiit,  his  ri^  may  be  ievered  by  funraions  and  ieverance, 
but  where  two  perfons  are  affiinlted  or  ilandered,they  cannot  join^ 
Ibrthe  affiiuk  and  flander  done  to  one  is  not  done  to  tlie  other,  and 
therefafe  die  right  of  adkm  cannot  be  joint.  Tlie  plaintiff  may 
join  in  tbededaratioB  all  perfons  who  are  jointly  concerned  iu  the 
coosniffion'of  a  tort,  or  who  have  jointly,  or  jointly  and  feverally 
entered  into  a  contraft,  or  he  may  bring  his  a^Uon  againft  them 
feverally,  unlels  it  be  upon  a  joint  contraft,  where  all  mod  be  join* 
cd.  >  But  two  defendants  cannot  be  joined  in  a  declaration  for 
flander,  for  the  flander'  of  one  is  not  thelffander  of  the  other. 
/  Neither  can  feveral  plaintiffs  join  in  an  adion  againft  one  for  a 
vexations  fak,  for  the  vexadon  done  to  one,  does  nf>t  afieft  tho 
#ther. 

S  It  has  not  been  the  ufual  praftice  here  to  make  feveral  counts  la 

the  fame  declaration>-but  It  is  in  England^  and  is  waiTauted  by  the 

common  law.    The  plaintiff  may  lay  feveral  counts  for  the  fame 

thing,  and  alfo  diftin^a  counts  for  diftinft  things.     Thus  in  an  a£lio;i 

•f  aflompfit  for  goods  fold  and  delivered,  the  plaintiff  may  count 

upon 
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%Kfm  a  pricefiAtltd  9mi  aj^mdtm  fvitfette  4tfcotmit^MtiekSk  he 
fimHtvl^jffooS,  be  imy  fffHH  iHlta a  pMimftrto'fi^^viock 
^  dif y  woe  ;watth  r  ^nd  ffi  j«  l^^raitliffiff nt  itw^^  miAthn 
ttocMeby  aienring  dbat  the  dtfeiAfithtsiiBitliililied'aiiy^of  fab 
^gageMenti^'andif.fae  cabjiraiwthectfeltiid  is  ^7  ^ntoTtte 
^oudtft^tbo  b4  ik^  in  Aere^ht:  fluill  i«Mv^  ]]iroportJ<]|»l>k  dft- 
mages.  Tfefc  praaicc  is  dalci^afed  to  givi  the  pkinttfa  fair  oppor- 
ttmityto  Recover  'his  demand,  and  ddWnot  fiibjeft  him  to  t1iecx# 
pence  of  fcvcr^l  fiJits,  whcte  he  is  uncertain  now  his  proof  will  ap- 
ply i  butby'liyitiig  fcveral  counts,  he  may  form  one  which  WlH  com- 
port with  his  proof,  and  frequently  favc  the  expence  of  a  fecond  fiiit. 

«  Several  counts  for  di(tin6i  tilings,  bat  of  the  (ame  natore,  mar 
4>e  joined  in  the  Taihe  declaratibii.  Such  as  aftioas  (omuicd  oa  con^ 
traOs,  as  d«bt,  ai^d  covMiaoi:  t  i^fiiont  foanded  00  torttf,  aft  tref- 
pafs  with  'force  and  arms  :  itnd  anions  on  a  ftaud,  as  tinfyA  ob 
ilie  cgfe.  The  adions  muft  opt  oidy  b»  fior  things  of  the  (anle 
aatm-e,  bi^t  theymtift  be  fucb  that  they  may  hare  ^ie  falne  mode 
af  trial,  and  be  terminated  at  the  fanw  court.  Adtons  tfaeirfott> 
where  one  irappealable  and  the  other  is  not,  casmot  be  joined  :  bat 
.two  notes  of  hand,  whether  bothso^^  or  woe  not  appealabk,  maj  Ue 
.  juned  in  one  fiiit/  h  So^  two  judgments^  renderod  on  B&i  of  Kbe 
lund,  and  dependent  between  the  fame  partka,  .and  on  GofHv 
principle,  tnay  h«  joined  in  tlir  iiime  wnt  of  error.  Ttts  jbiodi^ 
pf  ad:ion9  might  fome  times  ik^  expence,  ^tid  tho  rsrdy  prao- 
tlced,  IS  clearly  maintainable  by  our  law. 

When  the  pl^ntiff  has  dated  his  cafe  in  the  declaration^  it  |S 
incomtMQtpn  the  defendant  to  make  his  defence  an4,  to  put  in  .a 
plea,  qr  the  plain^fif  will  recover  judgpent  by  de&ult  or  nihil  dici^. 

The  feverai  courts  in  thiff  ftste,  have  adopted  eortain  mles  ref- 
pe6ting  the  time,  within  whidi  pleas  are  to  be  given,  Wliickaae 
merely  local,  and  therefore  cannot  with  propriety  be  enumerated 
in  an  elementary  treatife.  It  is  foffident  to  obferve,  that  the^ 
have  povcr  to  make  (iicli  regulations,  and  orders  refpcding  plead- 
ings as  teod  to  expedite  and  facilitate  bufinefe,  and  promote  juftice^ 
The  defendant  when  lie  conies  to  m-jk/s  his  defence,  may  put  in 

pleas  of  two  kinds  :  dilatory   pWs,   and  picas  to  the   a^ioiK 

Dilatory 
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Mkflft^iplHff^tftf  ibeb  asrteaifcto-dftey  «p  p«t  off  tii*  Mi,  imiia^ 
aATo  ctne«l:^MKs  Iftabsumcnte  :/ffeas  t»  isbe  vftkn  sr«  fiich  i» 
dM|NitB  tiiemrjr  ciiirtk  of  Un  iiiu  .  I  ftttU'cMttdrr'ttcfe  iciiid>   . 

1.  df  dilatory  tlcas,  Iqr  Pleas  Jn  Abatement,  AccorcJing  to 
our  prafticci  the  firif  pica  to  be  exhibited^  where  the  parties  ap-T 
ftar  (brttkl,  is'i  pl»a'  iH-^it^ii&iMlnif,  Which  wih  rtk^d^T  an^  ex. 
G0piiiin;to*tiJC(j^]fd!i^iOt}k  '  irife>>lte  in  aWt«tilet}€  tftftftfit^^e^'imid 
compntthesid  oK^r^  matter  their^e-  de^^^iitent  ban  tD  <^^r  oiider 
this  pfe%  Mflthmr^ittgsot  totit^  pomt  of  jurifilidiHniy  or  My  edi* 
er  }>0Mlt/taQd*Ul  wkxf  plead&vBrai.ttiaihdb  mattttoracdle  tune  feixfift* 
^  infy^n\i$iutatnt..  Tl\efc0eBd:i«mer9.iriiidiVR  v&ttUy  plHt^- 
di^  iii:^Weiacihy.  I  dhdU  tidt^-iefiMc:  ifdou  • 

t.  O^  Flea^  in  Afiatement  to  the  JijirifauSip"*  ^  ^^.ve '  already^ 
ftatc(l  tflejiirildto  of  courts,  anif  whenever  an  ad  ion  isbroujg;ht 
before  iheiii  which  is  not  within  their  mrifdi&ipp.  it  moft  abate, 
The  defenoafit  may  take  advantage  of  it  by  pleading,., but  ifhji, 
waves  a  plea  to  the  jariOiiflion,  the  court  in  any  ftage  of  the  cafe 
dfi  d»cii*^«hn^  thkt  il  i«'«f\?o)^t*M  fcy  tKeiSt;  art  bicAuidV 
difmifs  it.  For  the  principle  of  the  EnglHh  lawi  tUfct  hetrHH 
does  nqt  ia  tfiifs  firil  inft^pcc.plead<o  the  jurifdiftiou,  ad«ui9 1^>  ta» 
not  beep  adeptedi  fecrc.  Thus  vhcre  an,  aaien  of  trviver  .w»% 
brojyil^  h^&fxp  a  judice  of  tbq. peace,  for  bark  taken  on^certaix^  laad. 
dei^ril^^in.thc:  declaf^ion,  the  defendant  pleaded  title  to  the 
laivl»a9d  theadionwaa  removed  tathc  cpunty  conrt^and  came. 
Is^, an  appeal  to  the  foperior  courty  who .wJben  the  adUou  was  on. 
trial  oq  tbcj^eneral  ifloe,  difnitflTed  at,  becaufc  title  of  laod  could 
not  be  fct  up  and  pleaded  in  aakm^of  trover.    .' 

3.  Of  abatement  by  realbn  of  the  difability  of  t\vt  peribn  oT 
the  plaintiff 

«' AlicjT  endny  cannot  rtahitalrt  any  a^lion  eit?iie!*  real  of  pai*- 
(bnal.  ^  An  alien  friend  may  tn^ititam  perfonal  a^iooft,  for  thtt 
benefit  of  trade  ^ni  mcrdiattdire/bnt  not  real  aftioni,  as  they  arc' 
by  ftatute  evdodod  front  holding  hetiis,  with  an  exceptfbA  hbW- 
ever  in  favour  of  the  fubje^  of  Great  Britain  hblding  lands  here 
pre\4ouny  to  thc.American  revolution,  or  where  they  have  defcend* 

ed 
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od  fincv  that  tttne.  Theft  lands*  wttt  ieciiitd  to  tha  flritiii  tdb* 
jc&s^  by  the  treaty  of  paace,  and  tfaej  are  authorifcil:  to  fell  wai 
difpoijs  of  thcflfli  hy  the  ftataie  of  thta  flate  :  and  bj  an  equttabte 
conffarodion  of  this  flatute,  tbe  courts  have  detennioed  that  the 
proprietors  have  a  right  to  maintain  anions  for  their  pofleffioo. 

4,  It  has  been  detennhicd  that  an  action  is  not  piatnTaJwablt  m 
this  lUte  .upofi  a  cimtraft  made  in  a  foreign  coojltryy  bet^meen  cit^ 
izcns  of  that  couatry>  arid  to  be  there  perfbniird,  tho  the  ddeod«i 
ant  came  to  refidc  hcre«  ^  But  vbero  a  contra^  is  node  ia  any  of 
the  other  ftatea  hithe  Union  by  thecitiisetts  o£  (bch  flatie/if  the  de- 
fendant Qonm  sctafionally  into  thb  ftate,  the  plaint  niay  bring* 
his  a&ion  againft  lum  apd  hold  hini'to  trial,  iMnusfe  fiieli  wBtian  is 
tranfitory,  and^the  citiz^s  of  the  Umted  States  hkve  die  ^oqe  rig^ 
to  fue  here  as' citizens  of  this  Qate.  An  infant  moft  foe  by  gaan'. 
diati^  or  next  friend.  A  perfon  under  the  care  of  an  overfeer,  or 
copfervator,  tannot  maintain  a  fiiit  without  adjoinhig  them  in  the 
detlaration. 

.  3*  Of  Abatements  by  reafon  of  the  privilege|Ur.£&bilil^  of  the 
gerlbn  of  the  Defendant.       . 

No  member  of  the  general  aflembly  during  the  feffion  thereof, 
or  in  going  td  or  from  the  fame  fhall  bearrtfted,  orfbedi  or  eo6i* 
pelled  to  aniwer  to  any  civil  fuit.  In  all  cafes  where  the  peHbnal' 
attendance  of  a  party,  or  a  witneisupona  court  is  nece£ry,and 
they  cannot  att^d- for  fear  of  arreft,  and  ifliprifbnmcnt,  rither  on 
ttiefneprocefs  or  execofion,  fnch  court  may  grant  them  proteftion 
from  arreft  and  hnprifonment  in  all  cafes  of  a  civil  nature,  daring 
the  time  ncceflary  to  go  there,  while  attending  fiich  court,  and  re- 
Cumlngfaome. 

When  an  infent  is  fueJ,  his  guardian  ought  to  be  cited  to  ap- 
pear and  de&nd :  fo  ought  ovei*feer9  and  conlervators,  when  the 
perfons  andor  their  care  are  (bed  :  *  but  the  court  will  not  abate 
the  fult-r-thc  adion  may  be  continued  till  the  overfeer  or  coa- 
fervator  are  notified.  The  court  may  appomt  a  gyardiao  to  an  in*- 
font,  to  defend  in  the  (ult. 

4.    Of  Abatcmcataby  mlfiiomcr,  and  miClcfcriplion.       Wher- 
ever 


Of  PLEAS  ANb  PLEADING^  lot 

tV*ei;tliC  plaintiff  or  defendaht  arc  hiifiiamed,  or  the  place  of  theit 

iabode  miClefcribed,  the  defbn jaat  may  plead  it  in  abatement  :  but 

tnud  fet  forth  his  right  naine  and  place  of  abode>  fo  es  to  give  tho 

Jplainliff  a  better  ^Jprit.    A  mlfpeUing,  if  the  name  or  place  can  be 

rigiitiy  underftood,  will  not  abate  the  writk     «   Mifnomcr,.  ot 

Want  of  fervice  or  notice  to  orte  of  the  defendant  in  trcfpafs,  can  be 

taken  adviiirige  of  by  hiirt  only  who  is  mifnamed,  or  on  whom  the 

>Rrrit  li  not  legally  Served,  and  hot  by  others,  who  are  well  it*' 

fcribeid. 

^.     Of  Abatement  by  feafort  of  Coverture,    i  If  i  iftah-ied  Wd*' 

inanfue  without  joining  hef  huibartd,  or  be  fued  withont  being  join* 
L  rd  with  hef  hnfband,  the  fait  ihall  abate  :  if  a  fihgle  woniata  Com« 

I  mcnccs  a  fuit,  and  then  intermarries,  fhe  abated  the  fiiit  :    baC 

if  a  iingle  wom^  be  fued,  and  then  takes  huiband^  Ihe  ihall  not 

by  her  owna£i:,  abate  the  futt  of  the  plaintiff 

i.     Of  Abatemetit  \>y  the  death  of  eitlier  of  the  parties,     t  ft 

is^nafted  by  ftatute,  that  when  any  fuit  fliall  be  depending  in  any. 

fupcrior  or  connty  Couf  t,  and  the  plaintiff  before  final  judgment 

fliall  die,  it  Ihall  not  abate,  if  it  Inight  Originally  have  been  pro* 

fecnted  by  his  ejccCutdr  or  adlninlftratc^,  who  in  fuch  cafe  may  if' 

they  fee  caufe,  enter  and  prf>(ecute  the  fame.     If  tlie  defendant  in 

I  any  ii^ion  pending  in  coart,  ihall  die  before  final  judgment,  tb# 

I  fame  (hall  not  abate,  if  it  might  originally  have  becli  profccutcd  a- 

gaifift  his  t^ecntors,   oi*  admmiftrators  :  and  the   plaintiff  or  the 

executor,  or  adAilmftralor  of  fuch  plaintilFmay  have  a  fcire  facia* 

agdinft  the  executors,  6r  adminillrators  of  liich  dcceafed  defendant* 

to  fhew  caufe  why  judgment  fhould  not  bfe  rendered  againft  tlicin> 

Vbkh  being  duly  ferved  at  Icaft  twelve  days  before  the  com-t,  to 

(  which  the  fame  Is  rotufnabie,  and  returned,  the  aftxon  (hall  pro* 

I  cced  to  final  iflijc  according  to  law.     If  in  any  adlion  pending  in 

I  tourt,  there  ihall  be  two   or  more  plaint! fis,   or   defendants^ 

ttnd  one  or  more  of  them  die,  pending  the  fuit,  if  the  caufe  of 

adion  furvivetothe  furviving  piaintiiFor  plaintiffs,  or  againft  the 

fiirviving  defendant  or  defendants,  the  writ  ihall  not  abate,  but 

filch  death  being  fuggeded  on  the  record,  the  a6b)ou  (hall  proceed4 

7.    Of  Abatement  for  fonie  defeft  in  the  writ.    Where  the  writ 

U  variant  from  the  forms  preCribed  by  law,  or  adopted  by  praftice^ 

t)  i  where 

«  8up.  C.  t79i»  l^«|^les  ftoi  C^ikioi.  ▼#.  Colemia»  ^  i  Sac.  Abr*  9. 
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T^CK  the  court  is  Dot  rightly  defcribed,  or  the  proper  l?mc  men- 
donfcd,  where  the  writ  Is  not  lawfully  (Tgned,  or  the  duty  proper- 
ly  certified,  the  writ  Ihall  abate.  Where  an  aclion  is  brought 
upon  fome  writing,  and  a  profert  laid,  if  upon  oyer  Jt  appear 
rfiat  their  Is  a  material  variance  between  tlie  writing  dcdarcd 
on,  and  that  produced  on  oyer,  it  may  be  pleaded  in  ubatemeBt^ 
«  In  an  a^ion  on  bond,  die  defendant  prayed  oyer  and  recited  the 
conditions^  and  concluded  by  a  demurrer  to  the  declaration,  and 
contended  that  be  mtgbc  m  wd^take  advantage  of  a  varhnce  m 
Ibis  tnanoer  as  by  pteadii^  it  fpcciaUy  :  but  the  court  held,  that  ft 
^Dod  bond  appeared  to  be  declar€d  on,  and  if  the  defendant  would  a- 
vail  himfelf  of  a  variance  between  tlie  bond  declared  on:  add  fhewn  or 
oyer,  he  ihoald  have  done  it  by  g  pka  in  abateme»tj  era  demurrer 
(o  the  evidence. 

The  general  rule  h  that  whatever  goes  to  the  writ  w-y  be 
faken  advantage  of  under  a  plea  of  abatement :  .and  that  whatever 
refpeds  the  validity  of  the  declaration  muft  be  uken  advantage  of 
under  a  demurrer,  i  It  is  alfo  a  rule,  that  fuch  matters  are  to  be 
pleaded  in  abatement  as  operate  agaiuft  the  particular  a^ion,  or 
form  of  it,  or  fome  circumflantial  defeft  or  difability  :  bat  that 
whatever  goes  to  the  merits  of  the  adion  and  deftroys  it,  and  for- 
ever  difables  theplaintiflT  from  recovering  rauft  be  pleaded  in  bar. 
Some  things  however  may  be  pleaded  both  in  bar  and  abatement, 
dfi  alienage. 

8.  Ofi  Abatement  by  reafon  of  the  perufciic^'  of  another  aft  ion 
for  the  fame  thii^.  ^  It  is  a  general  rule  that  wherever  it  appears 
of  record,  that  the  plaintiff  has  foed  oat  two  writs  againi!  the 
fame  defendant  for  the  fame  thing,  tlie  firft  not  being  deter nitned, 
the  fecood  writ  fliall  abate  ;  for  the  law  abhors  a  multiplkity  of 
aftions,  and  will  not  allow  that  a  manfhall  thos  be  twice  arreW 
or  Ws  good*  twice  attached  for  the  fame  thing.  It  is  not  ncccfla- 
ry  that  both  anions  {hould  be  pending  at  thctimeof  exhibiting  the 
plea  in  abatement,  for  if  there  was  a  writ  in  bel»g,  and  ftrred  at^ 
the  time  of  fuing  out  the  fecond,  it  is  plain  that  the  fccond  waV 
vexatious,  and  ill  from  the  beginning,  and  therefore  coi>W  not  be 
redificd  by  a  fubfeqaent  determination  of  tli^fii-ft  :  but  it  miA  ap- 
pear clearly  that  both  anions  are  for  the  flime  matter  and  tlniig* 

•  »«">•  R«r.  io6,       6  I  B«.  Abr.  14.       f  "e™,  t^. 


OF  PLEAS  AND  PLEApmCS.  ao§ 

IlielaW  IS  ft)  watclrfiil  agamft  all  vexatious  fuits,  that  not  only,  it 
WiH  not  fuiTer  two  af^ious  of  the  fame  kmA,  tobi  pendmgat  the 
fanic  t  mie  for  the  fame  thing,  but  not  cvcn  two  aftlons  of  fc  different 
^iitid.     When  trcfpafs  is  brought,  trover  xr'iAl  not  lie  for  the  fame 
thing.  Ifaiecftid  writ «  brought  the  feme  day  the  former  is  abat- 
ed, it  ftjaH  be  ckemed  to  be  fjied  oat  after  the  abntenieat  of  thefifft.7 
If  a  writ  (hoold  be  fervcd,  and  dicpbintifFihouid  then  difcover  fome , 
niifttfke,  or  defeft  in  it ;  he  itia^t  amend  or  ^ter,  and  procure  it  to 
-be  fcrved  «gaiij,  whkh  would  not  abate  it— -becaufc  fawe  would  not 
be  two  anions  for  the  fame  thing— but  QfiJy  two  fervices  of  tHe  ftme ' 
wrk.     I,  So  In  fuch  cafe,  if  he  dbtajns  a  new  writ  and  feives  it  and 
=does  not  yurfuc  the  flrft  it  will  be  good,  for  this  is  not  for  vexation. 

9.    Of  Abatcnirtit  of  Wit;s  by  reafoti  bf  dcfedivr  fervice.     I. 
have  already  defcribed  the  mode  of  fcrving  writs.    Any  fubftantial 
c^c^  iation  by  tlie  officer  is  njalfer  of  abatement.    Where  the  icruice 
of  the  writ  is  by  copy,  k  is  ncceffaiy  that  die  copy  compane  with ' 
the  original  \yrit,  and  if  there  be  ft  variance,  the  de&n^aot  may 
plead,  that  at  the  time  wlien  the  copy  was  4eft  in  fcr\  ice,  ihei:e 
wa>  and  ^fKll  in  a  variance,  whicli  rijuft  be  pobted  oat  and  defcribed. 
TUe  general  rale  n,  that  where  there  is  fuch  a  variance  between 
the  copy  and  tlie  original  writ,  as  would  abate  the  writ,  if  it 
lycre  like  the  copy,  tlien  the  writ  fhati  abate.    Wliere  an  attach- 
tuent  is  jTervcd,.  U'  the  copies  were  not  rig|it,  the  writ  muft  abate  un- 
iefs  there  was  a)fo  a  residing  of  it,  and  then  it  may  be  good  (brvice ' 
as  afttmmons.     But  if  tlie  officer  attaches  die  eflate  of  a  ftranger 
or  docs  not  properly  defcribc  the  cftate,  yet  if  he  leaves  a  good  cop;^ 
withtlic  defendaijt,  it  fliall  be  good  fervice  as  a  famnions,  tho' 
npt  as  an  ^ttacianent :  for  the  defendant  has  notice  which  is  aH 
t];e  liw  rec^ulres  to  hold  hiin  to  tri'^l.     If  a  wl'it  is  ferved  by  copy 
and  the  officer  bv  nivftake  leaves  it  at  the  hou(e  of  fome  other  per- 
fyn  inftead  of  the  defendant's,  tliis  thall  abate  the  writ. 

10.     Of  the  proper  tondufwn  of  a  plea  in  Abatement.    Such, 
pica  onghtto  conclude  hy  praying  judgment  of  the  writ, -that  k 
aharc.     It  islaid  down  as  a  general  rule,  where  a  ptea  intended  to 
be  m  abatement,  concludes  inbar,  that  it  (ball  lie  taken  t6be  a  plea 
^n  bar,  andfo  where  a  plea  in  bar  concludes  in  abatement,  k  ^ 

ft  ft'^rand  vs.^irringloo,  Sup*  C  Z79T« 
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fball  be  taken  to  be  a  plea  in  bar,  and  jildgnient  be  rendered  accoril-. 
itigly.  This  fiiews  the  neceflity  of  clofmg  properly  all  pleas^  ac^ 
cording  to  their  nature- 

Whenever  the  defendant  pleads  a  fad  in  abatemeat,  dire^ly  re- 
pugnant tofome  allegation  in  the  writ,  he  ought  to  traverfefuch 
repngnant  fa£^  which  may  be  replied  over,  and  an  ifliie  in  faA 
clofed.  As  where  the  defendant  pleads  that  he  dwells  in  feme  town 
Afferent  from  that  mentioned  in  the  writ,  he  ought  to  traverfc 
the  dwelling  in  the  town  mentioned  in  the  writ. 

IX,  Of  the  anfwer  to  be  made  to  pleas  in  Abateirient.  A  pra«^ 
ticc  was  formerly  adopted  to  try  picas  in  abatement  without  any 
anfwer.  If  the  plaintlfiF  thought  proper,  fce  demurred  or  traverf- 
cd  in  regular  form,  and  if  lie  pieafed,  he  infonned  the  court  orally 
what  he  denied,  and  an  cnqiiiry  was  dir«:A<^d  with  refped  to  fuch 
fads,  Qtfaerwiic  the  plea  was  coniidered  as  being  demurred  to.  But 
diis  looCe  praflice  has  been  difcarded,  and  the  fettled  principle  now 
is,  that  all  pleadings  In  abatement  fliall  be  regularly  clofed  either 
by  a  demurrer,  or  an  ifliie  in  (^&,,  which  fhall  be  formally  entered* 

la.  Of  the  judgment  on  pleas  m  abatement,  and  how  far  pe- 
remptory. «  When  the  pleadings dofe  in  a  demurrer,  if  judg* 
ment  is  for  the  defendant,  tliat  the  plea  or  rejoinder,  as  the  cafe 
maybe,  is  fuflicient,  then  the  writ  abates. — But  if  the  judgment  bo 
that  the  plea  is  infufllcient,  then  the  defendant  will  be  ordered  to 
anfwer  over,  and  the  action  will  proceed,  as  if  no  plea  in  abate, 
jnent  had  been  cxhibhed.  Eut  if  an  iflue  infant  be  dofed'and  tried 
cither  by  the  court  or  jurv,  it  is  final,  and  judgment  muft  go  in  chiefs 
For  the  defendant  has  his  eledlion  to  place  his  defence  upon  what 
point  he  plcafcs,  and  if  he  is  willing  to  rifque  it  upon  a  plea  of  a* 
batement  which  clofes  in  an  iilue  in  fad,  and  the  plaintiff  will  ac-. 
ceptof  it,  they  have  good  right  fo  to  do  :  but  ihclaw  will  not  ad* 
mit  but  one  ifliie  in  faA,  in  an  a£lion  to  be  uied  in  the  fame  court. 
The  defendant  may  chufe  the  ftrongeft  ground  of  defence,  and  if  it 
be  an  ifliie  in  fad,  one  trial  ihall  be  final  in  the  court  where  tried. 
Thus  in  an  adion  on  a  note  of  hand,  if  the  defendant  pleud  a  mif- 
nemer  or  mifdclcription,  on  which  ifiue  is  joined,  and  a  verdict  is 
firand  againft  the  pUintiiF,  it  is  a  perpetual  bar  to  a  recovery  on 
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rticnote,  unlefe  the  judgment  can  be  removed  by  an  appeal,  or  new 
trial.  If  tbc  iffuebc  found  agalnft  the  defendant,  the  jurymuft  find 
*s  damages  the  fum  due  on  the  note,  and  the  defendant  cannot  be 
admitted  to  make  another  plea.  It  may  at  firft  view  appear  lin- 
gular that  the  trial  of  a  collateral  matter  in  a  plea  of  abatement, 
Ihould  conclude  the  merits  of  the  caufc— But  thw  pradicc  is  the. 
confeqoence  of  the  general  principle,  that  but  one  iflue  is  to  be 
tried  in  any  adion. 

When  the  defendant  has  exhibited  one  plea  in  abatem.cn]t,  and  it 
baa  been  adjudged  againft  him,  he  cannot  oflfer  another  plea  in 
abatement :  becaufe  iu  tlie  firft  plea  be  may  plead  every  matter 
however  various  and  of  courfe  can  have  no  occafion  to  mal^Le  a  £e* 
cond  plea.  «  No  writs  are  to  abate  for  any  circumftantial  error, 
miftake  ordefc6t/rf the  perfon  or  the  caufc  may  be  rightly  undu?- 
ftood  and  intended  by  the  court. 

13.  Of  the  amendment  of  writs  that  have  been  abated .  When 
Judgment  in  chief  is  rendered  upon  iil'ue  in  faft  tried  by  the  court 
or  jury,  no  amendment  can  be  made  :  but  where  a  judgment  is 
rendered  upon  demurrer,  the  plaintiff  has  a  right  to  amend  his  writ 
upon  the  payment  of  coft^  he  may  pay  down  the  coft  to  the  defend- 
ant and  tlien  make  a  good  writ  if  he  can  :  if  he  fails  to  make  a 
good  writ,  the  defendant  may  again  plead  in  abatement  on  account 
of  foch  defe^  as  are  made,  or  are  not  cured  by  the  amendment,  and 
fo  as  often  as  amendments  are  made,  a  It  is  provided  generally 
by  ftatote,  that  all  writs  may  be  amended.  But  there  are  many 
inftances  where  the  f^^  pleaded  in  abatement,  are  fuch  as  de« 
ftroy  the  plaintiff's  a£Uon,  and  therefore  the  writ  cannot  be  amend* 
«d.  Such  are  aliexiage,  privilege,  pendency  of  another  fuit  for  tlie 
feme  thing,  defedive  fcrvice  of  the  writ,  and  the  want  of  a  certifi- 
cate of  the  payment  of  the  duty.  In  thele  cafes  the  defeds  are  ra- 
dical and  cannot  be  cured.  But  where  the  defe^  is  fuch  that  it 
can  be  cured,  the  plaintiff  may  always  amend.  If  there  be  a  mif- 
nomer,  or  mifdefcription,  or  if  there  be  any  defed  in  the  writ 
which  the  plaintiff  can  cure,  and  he  can  make  a  good  writ,  he  has 
a  right  to  amend,  c  Pleas  in  abatement  tried  in  the  coMnty  court 
inay  be  altered  in  the  fuperior  court.  When  the  writ  U  amended, 
{he  defendant  may  plead  a  meritorious  plea. 

2.    Of 
totJitcf,  a-         t  Wcm.         f  Oft^rnc,  vi,  Lloyd,  Sup.  C.  X791. 


^c^6  OF  PtEAS  AND  PJL^ADlNQS* 

II.  Of  Pleas  to  tVc  A(ftion.  for  the  J)urppfe  of  hartdling  thill 
carious  and  intricate  fubjeil  wUh  the  grcatcft  perijpicuity,  I  (hall 
arrange  my  obfervjitions  in  the  fc^Iowing  order, 

r .    Of  the  General  Iflue.     2.  Of  ipeciai  Plcois  in  Bar,  9i»d  I1«4S 
tfiat  amount  to  the  General  Iffiie.     3.  OF  Trayeiic.    4,  Of  AepK- 
cation^  Rejoinder  and  Surrejokidei'«     5.  Of  Immaterial  and  Infbr*: 
tnai   Iflues.    6,  Of  Departure  in  pleading.    7    Of  Duplicity  iifc 
pleading.    8*  Of  Demurrer.    9.  Of  altering  and amieodifig  Pleas. 

I.  Of  the  General  Iflur.  When  the  defendant  contends  the 
joftice  of  the  plaintiiF's  demand  or  the  propriety  of  the  adioo,  he 
niuft  mak-e  (bme  anfwer  to  the  declaratbn.  When  the  defendant  de« 
nies  the  truth  of  the  vchf>le  declaration,  and  means  to  put  the  pkitt^ 
tlfif  to  the  proof  of  it,  he  pleads  the  general  Ifiiie* 

tf  iffiie  is  defined*  to  be  a  fmgle,  certain,  and  material  point,  a^ 
tifingfrom  the  allegations  and  pleas  of  the  plaintiff,  and  defendant^ 
confiding  regidfarly  of  an  affirmative  and  negatives,  which  is  tp  bt 
tried  by  the  court  or  by  the  jury,  as  the  parties  agree.  It  is  cither 
^netal  or  fpecial.  The  general  jfiir  is  calculated  to  p«t  tb# 
^hole  fa£ts  in. the  declaration  on  proof,  and  a  fecial  ifi^e  is  forin«- 
e4  by  the  traverfe  of  feme  fa^  in  the  couife  of  fpecial  p}e9fii||gah 
The  general  ifllie  is  to  be  exprcfled  in  fiich  words  as  amount  to  % 
denial  of  the  declaration.  In  an  adtion  of  difleiftn,  the  defendant 
pleads  that  he  has  done  no  wrong  or  diOeifin  in  mann^  aodfoiTA 
as  the  plaintif  hasalledged.  In  tre^afs  with  ibrce  aild  anw,  and 
tfrefpafs  on  the  cafe,  that  he  is  not  guilty— In  debt,  tha|:  he  owe$ 
npthiug.— In.  adumpfit,  that  he  did  not  affiiftie  and  proonts— -And 
where  ilie  aftion  isfiwndod  ixpon  a  fpcdajty,  and  betkniesthe  exr 
ecution  of  the  writing,  be  plead$  tJiat  be  did  not  execute  the  fame> 
lind  thatit  is  nothisadandde^d—whichiscouvfloi^ycallcdapka 
of  npa  eft  faapm.  The  idea  ought  to  be  dofcd  by  putting  himfttf 
oti  Ihe  countrj'  for  trial,  ui^cfs  the  panics  agfree  to  a  trial  by 
^  court* 

In  fonncr  times  it  was  the  pradice  in  all  inftanCes  where  tVe  de- 
fendant acknowledged  the  truth  of  the  flias  in  the  declaration, 
and  depended  upon  fome  Q)ecial  matter  of  jnftification,  that  hetouft 
plead  fuch  matter  fpccially,— But  this  was  frequently  found  toll* 
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very  Inconvenient,  becaufe  wlien  the  parties  nm  Jnto  fpeclat  plead- 
ings they  wefc  required  to  be  maiiagcd  'With  lb  much  tfietaphyfi-* 
cal  nicety,  that  juftice  was  fonietimes  entarigted  in  forms,  and  it 
was  very  cRiftcult  to  bfing  the  merits  of  the  queftlon  to  a  faffr  irfii^ 
and  trial.  The  legiflaJture  to  remedy  this  ihconvetii^ned,  havrf 
paffcd  a  ftatutc,  efnajfting '*  that  the  general  iflue,  of  tfoi  giiiftv/ 
owe  liothing,  no  wrong  or  diffeifiii,  or  any  otfcel"  general  plea  pro- 
per to  the  a<ftion,  whefeby  tHe  whole  declaration  is  put  upon  prodf^ 
Jiccording  to  the  nature  of  the  cafe,  may  be  made  by  the  defend- 
ant :  under  which  general  plea,  the  defendant  fhall  have  liberty 
upon  the  trial  of  the  cafe  upon  fuch  general  iflue,  to  give  his  titit' 
in  evidence,  or  any  other  matter  in  his  defence  of  jiidification,  ai 
the  nature  of  the  aftion  may  be  ;  excepting  only  a  dlfchaYgd  froitt 
the  plaintitf,  or  his  accord,  or  fome  other  fpecial  matter^  whereby 
tile  defendant,  by  thea<ft  of  the  plaintiff"  is  fa ved  or  acquitted  froni 
the  plaintiff's  demand  in  his  declaration. 

This  ftatate  ban  made  a  great  innovation  in  the  fcienee  of  plea- 
aingy  andhas^  openeiT  th«l  way  for  a  much  fairer  method  to  try  t1i& 
truth  of 'dii^dte<<  ftAsj  fli^  was  bcfoi^e  admitted.  Thie  parties  are 
not  t'edaccd  to  the  neceffity  of  entering  fo  frequently  intd  the  Itiby-f 
rinth  of  fpecial  ple&diilgs,  where  tliey  liave  often  been  fo  enfnarerf 
and  entangled  by  their  intricacy  and  perplexity,  that  it  was  impofll- 
ble  to  bring  the  meritfl  of  th%  que{tion  to  a  fair  ilTue,  and  wliere 
tlifcy  were  often  expofed  16  loofe  caufes  founded  in  the  cleared 
l^iBcipl^sr  of  juftic^  by  ibme  tedinical  inaccuracy  and  mitlake. 
They  may  now  u||on  t-hc  general  plea,  enter  into  a  fair  difcufliou 
of  the  caufe,  upon  the  broadeft  bafis^  without  being  limitted  to  fome 
fpecial  matter,  or  confined toa  (ingk  point.  This  flatntein  fome 
mesfiiire  fumifhes  the  fytne^  remedy  wliich  is  given  in  England  by  a 
ftatutc  anthori&ig.the  party,  to  plead  double  by  leave  of  the  qourt : 
for  upon  the  general  iilue^  the  defendant  may  take  advantage  of  a$ 
many  fpecial  matters  by  way  of  juftiiicatioQ^  as  he  has,  and  is  not 
confined  to  the  election  of  a  fingle  point,  a&  in  fpccialt  pleadings^ 
upon  which  he  muft  reft  his  whole  defence.  -.   v 

Bot  while 'v^e  approve  ofthe  advantages  refolting  from  thismodef 
ef  pleading;  we  du^t  to  (late  the  only  iitcifnvicniebcc'to  which  it 
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is  liable— which  nmy  poffibly  lead  the  way  to  additional  ifflpf(>v6« 
ments.  Infpecial  pleading|i  the  cafe  is  brought  to  a  fingle  pointj 
fo  that  the  parties  know  to  what  the  proof  is  confined,  and  thtf 
plaintiff  particularly  Icnows  the  ground  on  which  the  defendant 
reds  his  defence,  and  of  courfe  may  be  prepared  to  eounterad  hi* 
proof ;  but  on  the  general  plea,  the  plaintiff*  cannot  tell  what  i^ 
the  point  of  defence  on  which  the  defendant  relies,  until  he  colneir 
to  the  exhibition  of  his  proof  in  the  courfe  of  the  trial,  when  ih* 
plaintiff  may  be  furprifcd'  by  fome  unexpe^ed  proof,  which  he 
might  have  counteradted  had  he  known  in  due  feafon,  that  the  de- 
fendant intended  to  avail  himfelf  of  fuch  fpecial  matter  ;  bat  as  the 
caufe  comes  on  trial  before  lie  difcovers  it  he  has  no  opportunity  to 
adduce  his  proof.  If  fome  rule  could  be  adopted  requiring  thtf 
defendant  in  all  cafes,  where  under  a  general  plea  he  did  not  de- 
pend on  the  denial  of  the  fafts  in  the  declaration,  but  reftcd  his 
defence  upon  fome  fpecial  matters,  he  (hould  inform  the  plaintiff 
by  dating  in  writing  the  fpecial  points  of  his  defence,  and  to  which 
his  proof  flioulU  be  confined  m  the  trial :  this  perhaps  might  pre- 
vent the  plaintiff  from  being  furprifed,  and  fnmifii  the  ddendanft^ 
the  fame  latitude  of  defence  which  he  is  at  prefeat  allowed.  But  as 
the  law  now  Hands,  any  inconvenience  to  the  party  by  not  know- 
ing the  point  of  defence,  may  be  remedied  by  granting  a  new 
trial. 

The  cxprcfliotts  in  the  ftatute  are  fo  definite  and  eertain,  that  \t 

isunncceflary  to  confider  very  particularly  what  matters  muft  b* 

pleaded  fpeci;illy ,  and  what  may  be  given  in  evidence.  «  The  fupert- 

or  court  have  determined  that  npon  the  plea  of  non  eft  faftumto 

a  bond,  the  defendant  may  give  in  evidence,  durefs  ;  fot  they  faid, 

under  that  plea  any  thing  might  be  given  ine%'idence,  that  went  to 

the  avoidance  of  the  bond.  So  in  an  aftion  of  trefpafs,  the  defendant 

under  the  general  IfTue  of  not  guilty,  may  give  a  licence  from  the 

plaintiff  in  evidence  :  for  it  is  a  matter  antecedent  to  the  trefpafs, 

and  jf  true,  the  defendant  never  was  guilty,  and  tho  the  licence  i» 

an  aft  oflthe  plaintiff  by  which  tlie  defendant  isfaved  :  yet  if  it 

be  proved,  the  defendant  never  has  been  a  trefpaffer.    The  ads  of 

the  plaintiff  which  tjie  ftatute  requires  to  be  pleaded  fpec]a]ly,are 

Cxpo&fa^o  :  and  always  fuppoTe  the  defeodmt  to  have  been  once 

guilty 
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.  gliyty,  but  that  he  U  IkVed^  and  the  plaiitttff  eftopped  by  fome  (obft- 
^oeilt  matter  or  tranfadiob. 

«  Under  the  plea  of  full  payment  on  a  note,  the  defendant  can- 
not ^ve  in  evidence  the  payment  of  any  collateral  article  ;  but. 
muft  plead  it  ^cially  by  way  of  accord  and  fatisfadion*  It  hai 
been  determined^  that  upon  a  plea  of  full  payment  to  an  adionoa 
a  note  of  hand^  the  defendant  may  give  in  evidence  a  receipt  fc^r 
the  money  paid,  as  well  as  any  other  acknowledgment  of  tlie  plain- 
tiff that  money  has  been  paid  to  him  by  the  defendant.  In  an  ac- 
tion Qpon  a  note  of  hand,  the  defendant  under  the  plea  that  he  difl 
not  afiimie  and  promife,  pjjnpot  gjve  full  payment  in  evidence  j  f«y 
this  contradids  his  plea  ;  but  in  an  aftion  on  an  implied  promife, 
the  defendant  may  give  payment  in  evidence,  under  the  general 
plea;  for  this  removes  the  ground  on  which  the  promife  rcfted 
and  if  payment  has  been  made,  the  law  implies  no  promife. 

In  an  aftion  of  dander,  the  defendant  nnderthe  plea  of  not  gml- 
ly,  may  give  in  evidence  the  truth  of  the  Wonb  fpoken  by  way  of 
juftlficatioa.  At  the  common  law,  the  defendant  under  the  general 
pleaof  non  ell  feaum,not  his  deed,  might  give  in  evidence,  inter- 
lineation,  rafure,  or  any  alteration  of  the  deed  by  which  it  was  de- 
ftroyed.  But  tho  the  defendant  ts  permitted  to  plead  generally 
mnd  prove  fpecially  yet  he  is  not  obliged  to  do  it,  and  he  may  plead 
the  fpccial  matter,  ia  the  fame  manner  as  before  the  ftatute. 

a.  Of  fpecial  Pleas  in  Bar,  and  Pleas  that  amount  to  the  Gene- 
tal  Jffue.  Every  plea  in  bar,  goes  upon  the  ground  of  a  confcffioa 
and  avoidance  of  the  fads  ftated  in  the  declaration.  When  th^  de^ 
fendant  concedes,  that  the  fads  alledged  in  the  declawion  are 
true,  but  has  fome  fpecial  matter  to  avoid  their  operation,  he  mar 
not  plead  generally,  but  muft  confefs  the  fads  and  by  pleading  tl^ 
fpecial  matter,  avoid  them.  The  defendant  wljen  he  pleads  fpecial^ 
ly,  may  either  confefs  all  the  f^ds  ftated  in  the  declaration,  and 
then  by  fome  fpecial  matter,  avoid  their  operatjion,  or  be  may  con- 
fefs part,  and  then  plead  fome  fpecial  matt<r.notdireaiy  repuipw 
nant  to  the  ha  which  he  does  not  confefs,  hui  which  wiU  on^ 
in  avoidance  of  it.  Therefore  when  the  defendant  owns  aU  the 
fads  ftated  in  the  declaration  to  be  tnie,  and  fufficie^^  tp  mtmtaia 
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Hbc  SiStunt,  he  ht9  i¥>t]\iQg  to  4o  bot  to  floffer  a  ckfaMlt.    If  he  9ir^ 
them  to  be  true,  and  conceives  tbem  to  be  inliiAicknty  be  luuft  de- 
mur ;  if  he  denies  them  all,  he  may  plead  the  general  tfliie;  If  he 
owns  part  and  denies  part^  he  mod  traveffe  what  he  denies  ^  if  be 
owns  the  fads  to  be  true,  and  has  ibme  -fpecial  matter  to  avtncj 
them,  he  muft plead  that  matter  fpecially,  anlels  it  can  be  ^ven  iit 
evidence  mider  the  ^neral  ifiae  ;  if  he  owns  part,  and  lias  Ibme 
i^iecial  matter  to  ardid  what  he  does  not  own,  he  may  plead  tbat 
Q>ecfally  in  avoidance.    For  the  general  rule  to  confeis  and  avoid, 
does  not  imply  that  yon  muft  confefs  the  whole  fafb,  and  avoid 
them  by  fomc  fpecial  matter,  but  that  you  may  confefi  port,  and 
then  by  feme  fpecial  matter  avoid  the  reft. 

The  rule  of  pleading  that  you  muft  cpqfefs  and  avoid,  dearly 
demonftrates  that  you  cannot  plead  a  matter  in  bar,  which  contains 
nothing  but  a  denial  of  the  whole  declaration,  becaiife  that  auimmtif 
only  to  the  general  iffiic  ;  and  if.  is  improper  to  plead  thofe  fafts 
.^cially,  which  i!nuft  depend  upon  the  proof  which  will  nec«(feri- 
)ly  'be  adduced  in  the  trial  of  the  cafe  upon  the  general  iflhe.  If  % 
JmatteF  however  be  pleaded,  which  amoonts  to  the  general  tffbt^ 
•yet  if  there  be  fpecial  inatter  of  juftiTication  joined  is  the  fame  plesi^ 
it  will  be  gdod. 

Where  the  fpecial  master  pleaded  in  bardocs  not  t^entc.  by  the 
way  of  denial  merely,  hut  as  an  avoidance^  acknowledging  the  fa&s 
to  be  fufficieht,  unleis  avoided  by  fuch  fpecial  matter  as  is  pleaded, 
liich  plea  is  good.  Iftn  an  action  of  trefpafs,  the  defendant  plead  that 
the  property  of  the  thing  in  quedion  was  in  himfelf,  it  is  no  gooS 
plea  :  becaufe  it  amounts  to  a  denial  of  the  fafts  dated  in  the  declara- 
iteq  ;  for  the  right  of  property  is  the  gift  of  the  a£tion — ^but  a  plea 
that  the  plaintilFgave  the  thing  to  thfe  defendant,  is  good.  So  in  an 
adtionof  dSfleilin,  if  the  defendant  pleads  that  the  title  to  the  hndf 
Ml  queftion,  is  in  himfelf,  it  amounts  to  the  general  iffuc,  for  it  di^ 
reftly  calls  in  queftion,  and  denies  the  title  of  the  plaintiff;  bat 
^erethe  defendant  difclofes  fome  fpecial  fa^s  apd^couieftes  that 
the  title  is  in  the'  plaintiff,  unlefs  avoided^  by  thefe  fafts  fpecially 
pleaded,  then  fuch  plea  is  good  ;  becaufe  he  does  not  exprcfsly  deny 
Ufae  fadk^  bat  avoids'thcm  by  others^  whlUi  he  a>  er s  are  true.    This 
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liofip^er  contradids  tile  ufual  averments  in  tljc  iLecUntlon,  that 
the  pkintiff  is  well  feized  of  the  preniilles^  yet  k  is  not  a  mere  de< 
hM,  becaule  it  diiclofesfadls  which  avoids  the  title^  hy  which  the 
plaintiff  claims  if  they  are  true^  and  if  they  are  not  tniei  then  it 
admits  the  title  of  the  pbLintifi*. 

It  is  therefore  not  juft  to  fay,  that  every  rpcclal  plea  that  docs  tiot 
acknowledge  the  material  fa6ls  Hated  in  the  declaration  to  be  true, 
IS  ill ;  bat  every  plea  which  does  not  avoid  the  material  fa6ls  in  th^ 
declaration,  is  ill. — By  foch  an  admiflion  of  ladls  under  a  fpecial 
plea,  it  becomes  umieceflary  to  enq^re  into  the  truth  of  the  fads  in 
the  declaration.  The  enquiry  will  be  wholly  confined  to  the  mat- 
ters contained  in  the  plea  :  and  if  they  are  found  not  to  be  true,  tbfi 
fads  in  tlie  declaration  are  admitted  to  be  true,  acd  the  plaiatiC 
will  be  entitled  to  judgment. 

Iniiluftrating  thedo^rine  refpcfiing  pleas  in  bar  which  amoum 
ted  to  the  general  iilue,  we  have  been  obliged  pretty  fiilly  to  confi- ' 
der  what  is  a  proper  plea  in  bar.  In  the  ca(es  excepted  in  the 
ftatute  refpefting  pleas,  which  are  where  the  fpecial  matter  arifes 
It'onfifome  aft  done  by  the  plaintiff  himCelf,  it  is  neceflary,  that  the 
matter  be  pleaded  (Jiecially,  for  k  caao/i^t  be  given  m  evidence  on 
the  general  ifKio. 

Pleas  in  bar,  are  as  various  as  the  circumftances  of  particulat 
eafes  require  :  they  all  depend  upon  one  general  principle.  They' 
mud  confefs  and  avoid— according  to  the  nature  of  the  aftion  ;  the 
defendant  may  plead  in  bar  a  refeafe,  accord  and  fatisfadion,  a- 
ward  of  arbitrators,  nonage  of  the  defendant,  performance  of  con^ 
ditions,  fiill  payment,  tendry,  ftatute  of  frauds  and  perjuries,  fta* 
tutes  otlimiation,  dnrefs,  and  ufliry.  a  An  eftopple  is  likewife  % 
fpecial  plea,  which  happens  where  a  man  has  done  f<;Hne  ad,  or  ex- 
ecuted fome  deed  which  precludes  him  from  averring  any  thing  to 
the  contrary.  A  man  is  eftoppcd  from  contradiding  a  i*ecerd.  A 
juftification  is  a  fpecial  plea,  a»in  adions  of  trefpafe,  where  the  dt* 
i«t)dant  juftiiics  the  doing  of  llic  thing  complained  of,  in  right  of 
fome  ofHce  which  warranted  him  (o  to  do.  h  Every  plea  hi  bar 
(hoidd  be  proper,  pertinent,  and  adapted  to  the  adion,  according 
^othe  nature  and  quality  of  it.    <  It  itiuft  be  good  in  fubftance,  (b 
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(bat  theefllence  or  gift  of  the  plea  ihoold  fully  asTwer  the  declarm- 
tioDy  and  if  found  for  the  defendant,  xnuft  entitle  him  to  a  jndg* 
ment  in  his  favour  according  to  law.  «  The  plea  muft  be  fingle 
containing  one  matter  only,  for  duplicity  produces  confufion  and 
uncertainty.  It  muft  be  dired  and  pofitire^  and  not  argumenta- 
tive. It  muft  hare  convenient  certainty  of  time,  place^  and  perfons. 
^  It  muft  anfwer  the  plaintiff's  allegations  in  every  material  point, 
and  it  muft  be  fo  pleaded  as  to  be  capable  of  traverfe  and  trial. 

t  In  fpecial  pleas,  things  muft  be  pleaded  according  to  thdr  op* 
eration  in  law  ;  and  fo  they  moft  in  every  Qage  of  pleading,  d  If 
either  party  alledge  more  than  is  necefiary  by  which  they  intrbdace 
new  matter,  repugnant  and  contradidory  to  what  went  before 
in  any  point  not  material,  this  will  not  vitiate  the  pleadings  ; 
for  what  is  material,  is  not  vitiated  by  what  is  immaterial  ; 
and  what  is  repugnant  or  redundant,  (hall  be  rejeded  after  ver- 
did  i  but  if  the  repugnant  part  be  material,  it  is  not  aided  by  ver*  • 
did  ;  if  however  the  verdid  be  given  on  a  material  point,  the  re- 
pugnant part  may  be  releafed. 

tf  In  pleading,  the  parties  muft  avoid  negatives  preg^nnt,  and 
^affirmatives  pregnant  with  a  negative.  Negative  pregnant,  19 
where  a  negative  fuppofes  or  implies  an  afHrmativje.  As  where  it. 
is  pleaded  that  the  thing  was  not  given  by  deed,  it  implies  a  gift 
by  parol.  An  affirmative  pregnant  with  a  negative,  is  where  the 
affirmative  implies  a  negative. 

/  Whenever  the  plaintiff  declares  upon  a  deed,  or  the  defend- 
flnt  pleads  a  deed  it  muft  regularly  be  with  a  profert,  fo  that  the 
adverfe  party  may  hear  it  read,  without  which  he  is  not  bound  to 
an(wcr.  The  reafon  why  deeds  muft  be  ftiewn,  or  produced  to  the 
'  court  is,  becauie  it  is  the  proper  office  of  the  court  to  judge  of  the 
fofficiency  of  them,  to  fee  that  they  are  duly  executed,  that  there 
has  been  no  rafure,  interlineation,  or  alteration,  and  whether  thej 
«re  abfolute,  conditional,  or  revokeablc. 

In  all  cafes  where  a  thing  cannot  be  demanded,  but  by  deed,  th^ 
deed  muft  be  produced,  but  where  the  dceu  is  only  afn  inducement 
to  the  a^lion,  it  need  not  be  pleaded  with  a  profert.    Z  Oyer  of  a 

deed 
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deed,  or  an/ writings  is  always  to  be  hod  by  bim  who  is  tobe- 
charged  by  it ;  and  he  who  pleads,  or  declares  upon  it,  moft  pro- 
iduce  the  deed  or  writing* 

.  s  Afonner  recovery  may  be  pleaded  in  bar  of  an  adion,for  ic 
is  a  maxim  of  law,  that  no  one  fhall  be  twice  vexed  with  a  fuit  for 
the  fame  matter^  caufe  and  thing.  But  this  rule  is  to  be  taken  un- 
der certain  reftridions.  If  the  writ  abates  (when  the  trial  is  not 
upon  an  ifliic  in  faA)  for  fome  defcft  in  form,  or  fcrvice,  this  will  be 
no  bar  to  another  Cmt.  So  if  the  declaration  be  ill  in  point  of  fonn, 
or  jf  it  fails  by  reafon  of  fome  miftakc,  this  will  be  no  bar  to  an 
a^ion  well  brought.  If  the  plaintiff  mifconceives  his  adion  and 
fails,  this  is  no  bar  to  a  proper  a£lion.  But  where  a  judgment  has 
been  rendered  upon  the  merits  of  a  caufe,  m  favour  of  either  party> 
it  i*a  bar  to  any  future  adion.  When  the  title  of  land  has  been 
tried  opon  an  adion  of  difleiiin,  it  is  conclufive  ;  but  when  the  title 
has  been  incidentally  tried  in  an  ai^ion  of  trefpajs,  it  is  no  bar  to 
a  iiiture  adion  that  refpeds  the  title. 

The  flatute  of  frauds  and  perjuries  and  (latutes  of  limitations, 
fnayl>e  pleaded  in  bar  to  adions.  The  (latute  to  prevent  frauds  and 
perjuries,  enadts  ^  that  no  fait  in  hw  or  equity,  fhall  be  brought  or 
maintained  upon  any  contract  or  agreement  whereby  to  charge  any^ 
executor  or  adminiflrator  upon  any  fpecial  promhe,  to  anfwer  da- 
mages out  of  his  own  eftate,  or  whereby  to  charge  the  defendant 
upon  any  fpecial  promifc  to  anfwer  for  the  debt,  default  or  mifcar- 
riages  of  another  perfon,  or  to  charge  any  perfon  upon  any  agree- 
ment made  upon  confideration  of  marriage,  or  upon  any  contra^  or 
fale  of  lands,  tenements,  or  hereditaments,  or  any  intereft  in  or 
concerning  them,  or  upon  any  agreement  that  is  not  to  be  perform- 
ed within  the  fpace  of  one  year  from  the  making  tliereof,  unleft 
the  agreement  upon  which  (uch  adion  fhall  be  brought,  or  fome  me- 
niorandomor  note  thereof  (hall  be  made  in  writing,  and  iignedby 
the  party  to  be  charged  therewith,  or  fome  other  perfon  there- 
unto by  him  lawfully  authorifed.  That  no  fuit  in  law  or  equity 
fliall  be  brought  or  maintained  upon  any  contradb  or  agree* 
«acnt,  not  required  to  be  reduced  to  writing  as  aforefaid,  but 
9Jthin  three  years  next  after  entering  into  and  making  the  fame« 
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•  ft  has  been  deci<ied,  flat  tbe  plstiDdfiF  in  ao  a^oo  groancU 
tr{ion  a  contnu^,  whicb  the  ftatute  re^Bires  to  be  hi  writing,  nec^ 
not  aver  in  hh  declaration,  that  tbe  contn&  was  reduced  to 
writing— but  if  he  can  produce  the  written  contrad  on  trial  it  will 
be  fufScicnt.  Tbe  defendant  may  plead  this  ftatute  in  bar  to  iiich 
adioa  with  an  averment  that  fuch  contrad  was  not  reduced  to  wri* 
ting,  and  then  the  {Jain tifiF  mud  reply  a  contrail  in  writing,  other- 
"wtfe  be  fails  of  his  action.  But  the  defendant  may  plead  the  gene* 
ral  ifibe,  and  on  trial  may  objed  to  the  adniiffioa  of  parol  proof  to 
fapport  a  concrad  required  to  be  in  writing  ;  and  if  he  csnnot 
produce  the  contract  in  Tvriting»  the  Qourt  may  exclude  all  parol 
proo^  and  the  illiie  of  courfe  mud  be  decided  agaiuft  him.  In  eith- 
er of  thofe  ways,  the  queflion  may  be  brought  before  the  court, 
t0  decide  whether  the  contrad  fkclared  on  comes  within  the  Aa* 
tute,  fo  as  to  be  required  to  be  in  writing.  Where  a  contrad  coa- 
Vains  fundry  thin^  to  be  done,  if  the  fubftance  of  tbe  contrad  be 
within  the  ftatute,  no  adion  can  be  maintained  upon  it,  tho  fome 
parta  of  the  coutrad  are  not  within  the  ftatute. 

Wlienever  the  parties  in  the  courfe  of  pleadings,  admit  the  ex- 
iflence  of  the  contrad,  it  fliall  be  buefcling,  tho  not  reduced  to  wri- 
ting, and  fuch  admii&on  will  take  it  out  of  the  fiatute.  ^  In  all  cafet 
of  parol  executory  ngreements,  a  part  execution  will  take  theia 
out  of  the  ftatute  :  for  Uie  objed  of  the  ftatute  is  to  prevent  peijury,. 
and  fraud ;  and  if  the  agreement  be  in  part  executed,  ther^  is  fuck 
eertainty  refpeding  the  proof,  that  the  danger  of  i)erjury  is  re- 
moved, and  if  one  party  has  performed  his  part  of  the  contrad,  it. 
wfU  be  the  greateft  encuragenient  tofraod,  to  permit  the  other  party- 
to  be  excnfed. 

A  promife  to  marry,  is  not  confidered  within  the  ftatute.  Bttt' 
•  promife  to  do  any  thing  on  the  confideration  of  marriage,  i$ 
clearly  within  the  letter  of  the  ftatute.  c  A  parol  prontife  to  pa/ 
a  certain  fum  of  money  upon  the  return  of  foch  a  fhip,  which  (hipr 
happened  not  to  return  within  two  years  after  the  promife  made, 
is  not  within  the  ftatute  ;  for  the  fhip  might  poftibly  have  returned 
within  the  year,  and  the  ftatute  extends  only  to  fuch  promife*,  where 
by  the  exprefs  agreement  of  the  parties,  the  tiling  itfelf  is  nor't* 
be  performed  within  a  jear.  « 
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^  tfliaytoaperibn,  if  y  pa  will  fell  goods  toaiiotfeiT^  I^llfee 
that  he  pays  you,  it  is  within  the  ftatute— but  if  I  fay,  I  will  foe 
joapaid,  it  is  a  dirod  proxnife  for  myfelf,  and  not  witMn  the  fts|- 
tute.  So  if  I  FocxHXimend  a  perfoo  as  of  fafficicot  ability  to  pay, 
by  which  he  gains  credit  and  proves  a  bajikrupt,  I  am  liable  upou 
the  recopynendation,  bccaufc  it  is  not  within  the  ftatute,  ^  I« 
^aionsofafliimpfit,atteinpts  have  been  made  to  take  advantage  of 
the  ftatute  offrauds  and  perjuries,  and  limitation  of  anions,  under 
a  motion  in  arr^ft  after  vendift,  for  the  plaintiff.  But  the  court 
decided,  that  when  the  jury  had  foond  the  promifc,  it  was  no  reafoa 
40  arreft  die  verdia  becaufe  they  liad  not  fbfficiott  evidence. 

Statutes  of  limitation  may  be  pleaded  in  bar  of  anions.—  '  It  is 
enaftcd  by  ftatute— that  all  book  debts,  that  fhall  not  within  fix 
years  after  contrafting  the  fame,  be  either  fued  for,  balanced,  or 
accounted  for  with  the  original  debtor,  his  attorney,  agent,  or  * 
other  lawjbl  fucceflor,  or  fubftirute,  and  an  account  or  balance 
thereof  wiraef?ed  by  fubfcribing  the  debtor's  or  accountant's  name 
to  the  creditor's  book,  fuch  debt  fh'all  not  be  recoverable—with  a 
provifo,  that  the  time  the  debtor  (hall  be  oat  of  tUs  ftate,  or  the  ere- 
ditor  abfent  from  the  United  States,  or  legally  incapahk  to  foe  i» 
his  own  name,  ftiall  not  be  computed.  The  defendant  U  notbouo4 
to  plea4  the  ftatute  of  limitotion  to  an  a^ion  on  book,  but  may 
^kc  advantage  of  it  under  the  general  iflue-^for  tlie  defendant 
owes  for  nothing  but  articles  delivered  within  the  fix  years,  and 
may  obje^  to  the  admiflion  of  evidence  with  refpeft.to  any  ar- 
ticle prior  to  the  fix  years,  antecedent  to  the  date  of  the  writ, 
but  in  adions  founded  on  promifcs,  the  ftatute  muft.pc  pleadrd 
(pecially,  for  under  the  geneinal  iflue  of  non  aflumpfit,  be  may  not 
give  the  ftatute  in  evidence,  for  this  acknowledges  the  promifis,  and 
contradidf  his  pka.  He  ought  therefore  in  fuch  cafes  to  ciQofeft 
the  contraa  and  pksad  the  ftatute  in  bar. 

Under  this  ftatute  h  is  clear  that  no  recovery  fliall  be  had  for  a 
debt  due  antecedent  to  the  fix  years  :  but  then  aoy  articles  deliv  cr- 
ed  before  that  time  may  be  applied  in  pavment  of  any  account  that 
arifcs  afterwards,  by  way  of^  cxiinguifiiing  a  demand^  but  not  to 
fupport  a  recovery. 

The 
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m  Thefiatnte  for  the  limitatioD  of  civil  fiiits,  enads  "^^  tbaf  fl# 
kkxty  proceisy  or  a£lion,  (hall  be  brought  on  anj  bondybSl,  or  notcr, 
nnder  hand,  g^ven  for  the  payment  of  any  fum,  or'finns  of  mone/, 
not  having  any  other  con<Utiany  promife  or  contrad  ihereiny  bat 
within  the  fpace  of  feventeen  years  next  after  an  action  on  tb* 
fame  fliall  accrue  :  provided  that  the  time  this  {late  has  or  may  bcr 
engaged  in  war,  fhall  be  expunged,  andprovided  that  perfons  over 
lea,  or  legally  incapable  to  bring  their  adion  for  their  debts  above 
mentioned^  may  bring  the  fame  any  time,  -wdthin  thefcur  years  aft- 
er their  coming  from  over  iea  or  becomiBglegally  capable  to  brin^ 
an  adion.  That  no  adion  of  trefpafs,  nor  of  the  c&fe  for  fknder 
and  defamation,  fhall  be  brought  bat  within  three  years  after  the 
fads  are  done  or  the  cau(e  of  adion  doth  arife.  That  npfuit  or 
adion,  cither  in  law  or  equity,  fhall  be  brought  or  maintained  a^ 
gainft  any  IheriiF,  iheriiF's  deputy,  conftable,  or  any  other  perfoa 
or  perfons  whatever,  for  any  neglcd  or  default  of  fuch  iheriff,  flie- 
fiff's  deputy,  or  condable  in  their  office  and  duty,  but  within  tw9 
years  after  the  right  of  adion  fhall  accrue." 

.    The  conftrudion  of  this'ftatute  refpeding  the  Kmitation  of  fc%'- 

entcen  years,  and  the  faving  claufes  has  been  fettled  by  tlie  fii- 

preme  court  of  errors,  in  the  cafe  of  Brattle  vs.  Guftin,— which 

was  as  follows,     b  Brattle  being  adminiftrator  on  the  ©ftate  of 

William  Brattle  dcccafed,  brought  his  adion  of  debt  againft  Gof:. 

tin,  declaring  upon  a  bond  given  to  the  deceafed,  dated  the  5th 

day  of  June  1758.     The  ftatute  of  llmitaiions  was  pleaded  in  bar 

and  the  following  replication  was  made  by  the  plainiiiF.    That  in 

the  month  of  March  1776,  the  faid  William  Brattle  went  overfea 

to  Halifax,  in  the  province  of  Nova  Scotia,  and  tliere  remained 

tiH  the  a6thday  of  Odober   1776,  when  he  died  inteftate,  and 

that  admlniftation  was  not  granted  on  his  eftate  till  the  9tb  day 

of  Odober  1 7S4,  when  the  plaintiff  became  le^lly  capable  ;  and 

that  this  adion  'was  commenced  within  four  years  from  laid  9th 

day  of  Odober,  and  that  the  late  war  commenced  on  the  19th  day 

of  April  1775,  and  terminated  the  4th  day  of  May   1783,  and  that 

withm  (eventccn  years  of  the  bringing  the  adion  exclufive  of  the 

.  war,  there  was  a  payment  made,  and  a  balance  acknowledged  to 

.be  due,  which  was  fubfcribcd  to  by  both  parties  on  the  back  of  the 

hood* 
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bond,  in  thefe  words,  March  14th,   1764,  due  an  this  bond  one 
hundred  forty-five  pounds  fooT  ihilling^  and  fixpeiice. 

WUliam  firattle^ 
Thomas  Guftut. 

On  demurrer  the  three  following  points  were  made,  i.  That  the 
obligee  was  over  (ea,  and  £0  within  the  meaning  of  the  ftatote. 
a.  That  the  adminiftrator  was  legally  incapable  to  bring  his  adi- 
on>  until  after  letters  of  adniinlftration  were  granted.  3.  That  an 
acknowledgment  of  the  debt  within  feventeen  years,  faved  th« 
bond  out  of  the  ftatute. 

Judgment  was  rendered  by  the  county  court  in  favour  of  the 
plaintiff ;  which  was  rcverfed  by  the  iuperior  cour^  and  on  writ 
of  error  to  the  fupreme  court  of  errors,  judgment  was  reverfed 
for  the  following  reafons.  i.  The  acknowledgment  of  the  debt 
due  oii  the  bond,  and  endorfed  thereon^  and  fubfcribed  by  the  obli- 
gee and  Gufiin,  one  of  the  obligors  on  the  14th  of  March  1764, 
places  the  demand  on  fach  ground  as  that  the  ftventeen  years  ]im« 
itation  is  to  be  confidered  as  running  from  that  time  only.  But — 
a.  admining  the  limitation  to  run  from  the  date  of  the  bond^  ftill 
that  part  of  the  war  intervening  between  the  d^te  of  the  bond^ 
and  the  expiration  of  feventeen  years,  vtz«  from  the  19th  of  April, 
1 775,  to  the  I  ;th  of  June,  1 7S3,  is  not  to  be  confidetcd  as  part  of 
the  feventeen  years  Iknitation^  bat  according  to  the  ftatute,  is  to  be 
expunged  therefrom,  fo  that  even  in  that  cafe,  the  claim  was  not 
barred  before  the  deccafed  William  Brattle  went  to  Halifax,  which 
was  on  the  loth  day  of  April,  1776,'^and  died  there  during  the 
war. 

3.  The  faid  WiHiam  Brattle  g<nng  to  Haliiax,  is  in  judgment 
of  law  going  beyond  fea.  Halifax  being  part  of  the  dominion  of 
a  foreign  power,  and  this  circumftancc  brings  the  cafe  Within  the 
reafons,  on  which  the  law  isitjppofedtbbe  founded* 

4.  The  deceafcd  William  Brattle  dying  at  Hali&x,  Without  hav- 
ing returned  to  New-England,  and  no  adminiftrator  being  appoint-i 
ed  till  the  9th  of  O^ober,  1784,  the  legal  mcapacity  to  bring  an 
adlon,  is  to  be  confidered  as  continuing  till  that  aj;»poincment,  and 

F  f  ftb# 
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tlie  acHon  on  tlie  bond  being  corfimcuccd  in  four  years  from  ll^ 
removal  ot  fuch  inca;>acity,  the  right  ofa^ion  is  confidcred  a» 
thereby  faved  by  the  ftatutc.  This  conflni^on  of  the  ftatate  has 
fince  been  confiimcd  by  the  fuperior  court,  in  the  cafe  of  Gates 
vs.  Bratrie,  depeiuUot  on  finular  i^Qs,  asd  thcfe  points  sure  now 
tolM  ooniidered  as  fettkd. 

a  In  the  conftru^ion  of  that  part  cf  the  fbtnte  of  limrtatina 
vhlch  rcfpeel:.';  fiilt?  againft  (herifFs  an.l  conftables,  for  any  neg- 
lect or  default  in  their  office,  h  lias  been  determined  that  tho  ati 
action  will  not  He  agamft  them  dJre^FlIy  for  any  default,  or  opon  z 
receipt  for  an  fxecuiion,  but  witl^n  the  two  years,  yet  where  there 
has  been  an  actual  colleftioa  of  money  on  an  execution,  tlie  creditor 
»iay  at  any  time  after  the  two  years  bring  his  action  of  implied 
promifc  agaiuil  fiidi  ihcritF  or  conftablc,  for  money  had  and  r«- 
ctived,  and  if  on  trial  he  can  provte  the  achial  colieflion  and  re- 
crpiionorthemoii«y,  ifr  will  fupport  the  z&ion,  and  that  the  fiatute 
is  no  bar  : — 6ut  as  the  officer  is  not  bound  to  carry  the  money  t(» 
tlie  creditor,  a  fpecial  demand  muft  be  made. 

Special  pleas  are  ufdally  tn  the  affirmati\-e,  fbmeiimes  in  the 
ne^^Ative,  but  they  ahvn^'S  ad\'aticc  firtne  new  fad  not  mentioned 
in  the  declaration  ;  ^ml  then  tliey  muft  be  averred  to  be  true,  inf 
the  common  form,  '*  and  this  he  is  ready  to  verify.**  This  is  not 
neceflary*  fn  pleas  of  the  general  iflne,  thofe  always  containing  a 
♦otfel  denial  of  the  fat^s  before  advanced  by  tf«  other  party,  vti 
tlienoforc  putting  biwi  upon  rfie  proof  of  them. 

3.  Of  traverfe.  ^  A  travcrfe  is  defined  to  be  the  denial  of 
fomc  miterial  point  or  fac^  alledged  in  the  pleadings,  and  which  if 
properly  taken,  chifes  the  ifine.  It  may  be  takeiv-to  the  declara- 
tion, bar,  or  replication.  If  it  be  properly  taken  to  the  declara- 
tion, itdeftroys  the  plaintiff's  right  of  action.  Iff©  the  plea  m 
bar,  it  deftroys  what  is  fold  in  avoidance  of  the  adieti  j  aod-if  tc^ 
the  replication,  wliat  is  faid  in  avoidance  of  the  bar.  It  is  ufiial  ta 
prepare  the  way  for  a  traverfe,  by  alledging  fonjc  fafts  by  way 
of  jiiuUication,  which  are  called  an  inducement  to  the  traverfe,  and 
tic  ftr/in  of  introducing  the  travcrfe.  Is  by  the  words  *'  without 
'that."  .        '    •     . 

When 
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When  the  defendant  iixcans  to  confefs  part  of  the  declaraiiou, 
slndtraverfe  part, be  commences  bis  plfu  in  ihe  form  of  a  pka  in 
bar  ;  theo  by  way  of  jultification,  and  as  an  inducement  to  the 
traverfe,  fels  up  fome  fafts  dircdly  repugnant  to  certain  fadls 
Avhich  he  Ijas  not  confcfled,  and  then  clofes  with  a  traverfc  of  the 
ia£bs  which  he  contefts.  Whenever  a  pcrfi>u  propofes  fuch  a  plea, 
ho  may  as  well  plead  tlic  gneral  ifliie,  for  he  mufl  tra\erfe  fuch 
material  parts  of  the  declaration,  as  will  d'sftroy  the  action,  or  it 
will  be  immaterial  ;  and  he  can  take  ach  antage  of  every  matter 
under  the  general  iffuc,  as  well  as  Ik  can  under  fuch  traverfc  of 
any  part  of  the  declaration. 

«  It  has  been  laid  down  as  a  general  rule,  that  nothing  can  be  an 
inducement  to  a  traverfc,  bat  what  is  traverfablc  :  but  it  appears 
,  to  me,  that  the  matter  of  inducement  is  of  no  confLqnence,  and  can 
never  be  travcrfod  :  for  whenever  a  fa<^  that  is  well  pleaded,  fo 
z^  to  be  traverfabie,iinottraverfv:d,  it  is  conceded  to  be  true  :  and 
yi:hcn  the  iflue  b  tried,  the  fads  that  are  traverfed  are  to  be  proved 
^nd  not  the  inducement  to  the  traverfe.  It  is  inconfiftent  to  fup- 
pofe  that  the  inducement  to  a  travcrie  muft  contain  facis  that  arc 
traverfablc,  when  it  is  conceded  that  the  party  traverfmg  does 
»ot  rely  upon  the  indncement,  bat  upon  the  traverfe.  The  parties 
cannot  demur  to  an  inducement  for  its  hifaf&cicucy,  bccaufe  if  the 
traverfe  be  taken  to  a  material  point,  it  is  gpod.  Nor  can  they  tra- 
verfe  the  inducement,  becaufe  that  would  be  a  traverfe  upon  a  tra- 
verfe. In  all  inftanccs  where  the  traverfe  is  properly  'taken,  the 
oppoflte  party  muft  afiirm  over  tlie  fomc  fadls.  If  we  cannot  d?- 
mur  to  nor  traverfe  an  inducement,  it  is  clear  tiiat  it  has  no  legal  cf- 
fe*^,  and  if  the  party  is  bound  to  affirm  over  a  material  faA  when 
traverfed,  it  is  certain  that  he  docs  not  admit  the  truth- of  tlie  fai^s 
ftated  in  the  inducement.  Upon  thcfe  principles,  I  confider  the  in* 
ducenient  to  a  traverfe,  as  mere  foitn  for  the  purpofe  of  introduc- 
ing the  traverfe  irf.lf,  and  whenever  a  party  intends  to  deny  a  fadt 
material,  he  may  as  well  do  it  by  a  traverfc  without  as  with  nn 
inducement. 

I  fiiall  now  explain  the  general  j>n-.ic*p]es  rcfpes^ing  traverfe, 

t  Whenever  a  matter  is  exprefsly  plcadc-:l  la  tl.e  arlJ!i'ati\  e,  and  is 

cxprefsly 
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c^qireTsly  negated  by  the  other  party,  a  tra?erie  is  asneceflary,  be- 
caufe  a  fiifficient  ifiue  is  johied  :  hot  this  moft  be  imderftood  ooe 
where  there  is  a  mere  contradidion ; — there  muft  be  an  apt  iflbe 
upon  the  affirmative  and  negative  :  for  where  die  death  of  a  man 
8  alledged  by  one,  and  his  life  by  the  other  party,  dio  there  be  an 
exftcia  contradi^on,  yet  no  ifliie  is  fonucd,  and  therefore  there 
mud  be  a  traverfe.  «  In  all  cales  wherever  there  is  a  matter  alled- 
ged by  the  defendant,  which  is  diredly  contrary  to  the  matter  fet 
forth  in  the  declaration,  there  moft  be  a  traverfe  of  the  matter  ftt 
forth  in  the  declaration. 

Hie  fame  rule  applies  to  replications  and  rejoinders  ;  tho  it  i, 
(aid,  that  the  other  party  may  wave  the  advantage,  or  dennir.  If 
the  defendant  pleads  atendry,  the  plaintl  IF  may  reply  (bme  repog- 
nant  fk^,  and  traverfe  the  tendry.  Indeed  the  only  real  ufe 
and  necefCty  there  is  for  a  traverfe,  is  to  deny  the  faAs  dated  in 
pleas  and  replications  :  for  it  the  defendant  means  to  deny  any 
part  of  the  declaration,  he  may  plead  the  general  iflde — if  he  means 
tb  avoid  it  by  fome  fpecial  matter,  then  that  mufl  be  pleaded.  If 
the  plaintiff  contefls  the  truth  of  the  matter  pleaded  in  avoidance, 
he  has  no  way  to  do  it,  but  by  a  traverfe  in  his  replication.  *  A  tra- 
verfe muft  be  taken  to  fome  material  point  alledged  by  the  adverfe 
party,  and  if  found  for  him  that  takes  it,  abfolutely  deftroys  tht 
adverfe  party^sri^t;  by  {hewing  that  he  hath  none  in  manner  and 
form,  as  has  been  alledged. 

*  It  i&  laid  down  as  a  general  rule,  that  there  cannot  be  a  tra- 
verfe upon  a  traverfe  :  becaufc  in  all  the  phadingswhen  a  traverfe  is 
taken  to  a  material  point,  the  iflue  is  clofedi  and  therefore  there  can* 
not  be  a  traverfe  upon  a  traverfe.  If  the  traverfe  be  to  the  declara- 
tion, it  dedro)^  the  right  of  adion  ;  if  to  the  bar,  what  was  {aid  in 
avoidance,  and  foon  ;  and  confequently  afubfequent  traverfe  would 
be  infignificant :  becaufc  when  a  material  traverfe  is  taken,  the  reft 
ftands  confeded  i  for  it  is  a  rule  that  whatever  is  traverfable,  and 
not  traverfed,  is  admitted. 

^^  It  IS  a  rale  that  regularly^  whenever  a  traverfe  is  taken  apt 
andmateriial  to  the  plaiutifF  's  title,  the  plaintiff  is  bound  to  it,  and 
cannot  force  the  defendant  to  accept  another  traverfe  tendered  by 

him 
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bam.  Tbe  parties  cannot  confefs  and  avoid,  and  then  traverie  tbe 
jamefa^  ;  for  it  is  inconfiftent  to  admit  a  confeflion  and  denial  of 
the  fame  fade  in  the  ianie  plea.  Therefore  when  th^  defendant 
pleads  a  releafe  from  a  bond,  he  cannot  be  admitted  to  deny  the 
ci^ecntion  of  it. 

m  The  traverfe  is  regularly  to  be  taken  to  the  moft  material  point 
alledgcd  by  the  other  party,  and  jioc  to  be  multifarious,  but  to  a  fin- 
ale point :  bat  tho  the  iflue  muft  be  taken  to  a  fingle  point,  it  is  not 
necef&ry  that  this  fingle  point  confift  of  a  fingle  h&.  When  either 
party  takes  a  traverfe,  he  dofes  with  a  verification,  thh  hs  is  remiy 
to  verify,  and  prays  judgment  :  and  the  other  party  smft  affirm 
over  the  fads  traveried,  and  tender  an  iffiie,  and  thereof  puU  himfelf 
0a  the  country, 

4.  Of  the  Replication,  Rejoinder,  and  Snrrejoioder.  There* 
plication  is  an  anlwermade  by  the  plaintiff  to  the  plea  of  the  de« 
fendant.  If  he  denies  the  fadls,  he  will  traverfe  them.  If  the  de* 
fendant  has  traverfed  any  material  point  in  the  declaration,  Im 
will  affirm  it  over  in  the  replication.  If  the  fa&s  fet  up  in  the  plea 
are  fuch  that  the  plaindff  can  avoid  them,  he  may  reply  any  fpe- 
cial  matter  byway  of  avoidance.  If  the  defendant  pleads  a  tendry, 
tbe  plaintiff  may  confefs  and  reply  in  avoidance^  a  fpecial  demand^ 
fubfequcnt  to  the  tendry. 

The  rejoinder  is  the  anfWer  of  the  defendant  to  the  replication  of 
the  plaintiff.  If  the  replication  contains  a  traverfe,  the  rejoinder 
affirms  the  fadls— If  it  contain  fome  fpecial  matter  by  way  of  avoid- 
ance, the  defendant  may  in  his  rejoinder  traverfe  jt,  or  he  may 
alledge  any  fpecial  matter  by  way  of  avoidance,  that  is  not  incon- 
Ment  with  his  plea.  As  where  there  is  a  plea  of  tendry,  a  replica- 
tion of  a  fubfequent  demand  and  refii&l — ^the  rejohider  may  avoid 
fuch  demand  by  alledging  an  offer  to  pay  the  money  demanded. 
Thefarrejoinderis  an  anfwer  by  the  plaintiff  to  thc*ejoinder  of  the 
defendant^  and  may  contain  a  traverfe  or  affirmance  as  the  caie 
may  require. 

There  is  alfo  a  rebutter,  and  a  furrebutter,  tp  wlilch  however 
the  pleadings  are  rarely  extended. 
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.  ta  »ny-  ftage  of  the  pleadings,wherc  either  of  the  parties  advance 
t  Xiew  mailer,  he  avers  it  to  be  true,  *'  and  th:s  he  u  ready  to  verify  /* 
vhicb  15  the  ufual  way  of  doling  an  inducement  to  a  traverfe,  where 
cither  party  traverfes,  he  clofcs  by  praying  judgment,  and  the  par- 
ly affirming  the  fa(^s  traverfcd,  tenders  the  ifliie  ;  but  by  the  £n- 
gFifh  prat5tice,the  party  travejTing  oifers  the  ifliie,  and  this  is  the 
preferable  method:  for  where  any  point  tliat  has  been  alledged  is 
tmVcrfed,  there  need  be  no  aifirmajjcc,  for  tkere  is  an  e?iprcfs  af* 
Urmation  and  denial,  which  campktely.  fonns  the  ifiue.  a  But  if  ei- 
ther fide  plead  a  fpeciul  negative  plea,  uottraverling  any  thiog  be- 
fore alkJv^cd,  butdilllofing  foiue  new  negative  /uatler,  as  where  ihe 
fhitis  tfpod  a  bond  conditioned  to  perform  an  award,  and  the  de- 
fendant pleads  that  no  award  was  made,  he  tendinrs  no  iflue  upon 
the  plea,  becaufe  it  does  not  appear  whether  the  fadb  will  be  dif- 
■  PP.^?^;  ^^  plaintiff  not  having  yet  pleaded  aa  award.  If  ibe  plain- 
tilF  replies  a  fpccific  award,  then  the  defendant  may  traverfe  it, 
llsf  plaiutiflF  allirni  it,  and  an  iflue  will  be  clofed. 

'  "S'  Of  iHinfcterial  and  infbrmal  Iflue?.  *  An  tntmaterial  iflii^ 
is-'V^heve,  what  is  tnaterially  alledged  in  the  pleadings  is  not  traver- 
fed;  but  an  ifiue  19  taken  on  fuch  point  as  is  not  tnaterial,  ai^  will  nc^ 
deu*nniae  the  merits  of  the  caufc.  e  In  debt  on  a  bond,  conditioa-* 
(d  for  the  payment  of  fixty  pounds  on  tlie  25th  day  of  June,  the  de-* 
fendant  pleads  payment  on  the  20th  day  of  June,  according  to  the 
condition,  on  which  iflue  is  joined,  and  a  verdi(fl  that  the  defend* 
ant  did  not  pay  on  the  20th  day  of  June,  but  the  pkintifFfhaM  not 
have  judgment,  for  the  iflue  was  different  from  the  condition  of  the 
bond,  and  the  defendant"  might  have  paid  on  the  25th  day,  it  was 
therefore  immaterial  whether  he  paid  it  on  the  20th;  and  of  courfc 
the  iflue  was  immaterial, 

.  A  verdii^l  cannot  help  an  immaterial  ifjue,  bccaule  what  is  alledg- 
ed in  the  pleadings,  is  not  put  in  illue,  or  if  it  be  it  is  not  decifivc  be- 
tween the  panics,  and  therefore,  tlicne  can  be  no  foundation 
for  a  judgment,  d  Where  the  parties  put .  m  iiiuiutcrial  iflue 
to  the  court,  let  the  proof  be  as  it  may,  they  will  decide  the  iiluc 
to  be  immaierial,  and  inftead  of  crdcrinT  a  repleader,  they  will 
render  judgment  iiponthefa5t5  which  ftund  confcflod  in  the  pl^ad* 
ings,  by  the  parties  having  taken  an  immaterial  ifluc.  An 
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An  infonml  ifTac  is  whei^  the  travcrfe'is  not  taken  m  the  right 
manner  :  b^it  thn  Oi^W  be  aided  by  vcrdia,  bccaufe'thfc 'material' 
fafts  are  fonnd,  and  thte  court  can  rmder  judgment.  Ih  an  afbioti 
of  covenant,  the  plaintiiF  afligns  a  breach  that  the  dcfcnJr.nt  was 
not  fcizcd  in  f<e,  and  fo  had  broken  his  covenant.  The  defend- 
ant pleaded  that  he  had  not  broken  his  covehant  :  on  which,  iflhft. 
was  joined,  and  vcrdiwi:  for  the  plaintiff.  This  is  an  informal  lillic, 
but  the  breakinn;  of  the  covenant  is  found,  and  therefore  judgment 
fhall  be  rendered  for  the  pbintilF. 

6.  Of  Departure  in  Pleading.  «  A  departure  in  pleading  is, 
■when  theTecond  plea  contains  matter  not  purfuant  to  the  former,- 
and  V  hich  docs  not  fortify  the  fame  r  as  where  the  rcjoindei' 
contains  matter  repugnant  to  the  bar,  and  doe»  not  fortify  thS 
fi^me,  it  Is  a  departure.  The  replication  fliould  fupport  the  de- 
claration, a!lA  the  rejoinder  ff.pport  the  plea,  ^dthoat  dcpartiihg 
from  the  fa^s  dated  in  them.  As  in  the  cafe  of  pleadinj;,  no 
award  in  adliion  of  debt,  upon  an  abitratiort  bond,  to  which 
the  pi  aim!  iT  replies,  fctlinor  forth  an  award,  the  defendant  can- 
not rejoin,  that  he  has  performed  the  award  ;  for  this  would  brf 
an  "fentife  departure  froth  the  original  plea,  which  alledged 
tliat  no  fuch  award  was  made  ;  he  muft  therefore  travcrfe  the 
award,*  or  demur  to  it  for  infufficiency.  ^  But  where  a  matt 
fliews  any  thing  which  he  could  not  have  fliewn  at  firft,  it  fhall 
fitver  be  reckoned  a  departure.  So  where  be  fortifies  his  plea  in 
the  fame  manner  that  he  pleaded  it ;  but  if  he  fortifies  in  a  difrcr- 
cnt  manntr  It  will  be  a  departure,  f  As  if  one  pleads  a  (Vatutc,  the 
other  fays  it  Is  repealed,  he  may  reply  that  it  is  revived  by  anoth^ 
er,  for  this  fortifies  the  firft  matter. 

d  But  ira  man  pleads  performance  of  covenants,  the  plaintliT de- 
files that  he  did  not  do  fuch  an  aft  according  to  tlie  rovenanr  : 
the  defendant  fays  he  offered  to  do  it,  and  the  pla'nti'f  refufcd  : 
this  is  a  departure  ;  for  it  is  one  thing  to  do  an  acb,  and  anothcf 
that  he  offered  to  do  it  and  the  other  party  rcfiicd. 

f  In  many  anions,  the  plaintilF  who  lias  flated  in  the  declaration 
an  injury  in  general  terms,  may  in  his  replication,  if  tlie  defendaist 
pits  in  an  cvafive  plea,  reduce  the  general  wrong  to  greater  par- 
ticularity, and  certainty.     He  may  make  what  is  called  a  new  af- 

fignment;  which  is  afligning  the  injury  aneWj  and.  in  a  manner 
,  conGiieht 
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coofiftentwitlihis  declantioo,  by  which  he  Qwdficatef  ihe  < 
fiances  of  it,  lb  as  to  idnidfy  and  alcertun  k.  As  if  the  jilamti£r 
m  trefpals  declares  npoB  the  breach  oflus  dale  ni  dale,  and  the  de« 
feadantin  his  plea  alledgcs  that  tfae  piace  where  the  injury  b  laid 
to  have  happened,  ism  certain  doTe  or  paflnre,  which  dcfixndcd  t«y 
hiin  from  his  &tber,  and  lb  is  his  own  freehold  ;  tfae  plaintiff  may 
reply  and  afligjD  another  dofe  in  dak,  M  the  place  of  the  injuryj 
and  (pecify  the  abuttals  and  boundaries. 

7.  Of  Duplidty  in  pleading.  «  Duf^icity  in  pleading  is  wfaes 
a  plea  contains  two  or  more  dift  tn^  matters  to  one  and  the  finie 
thing,  and  to  which  diftind  anfweTS  are  required.  This  the  law 
will  not  allow — bat  the  rule  extends  only  to  pleas  to  the  affioo, 
and  not  to  dilatory  pleas  ;  for  the  defendant  may  plead  lereral  dif- 
tind  matters  in  abatement.  In  an  adiun  of  debt,  the  defendant 
cannot  plead  teodry  at  the  day  anda  releale  i  beaule  diere  are dlA 
tind  matters  requiring  dltFerent  anfwers,  and  either  are  liifficient 
to  avoid  the  adion.  ^  For  the  reafbns  why  duplidty  in  pleading 
is  a  fault,  are,  becaufe  the  party  is  as  efiedually  barml  by  a  Gngjb 
point  as  by  a  number  ;  it  is  therefore  onneceiary  to  put  him  up- 
on litigating  a  number.  The  party  is  foppofed  to  know  bis  own 
ftrength,  and  the  material  point  in  the  cafe.  He  ougjbt  therefore 
to  cbufe  his  (Irongeft  point  of  defence,  and  adhere  to  iti  For  every 
plea  ought  to  be  fimple,  entire,  conneded,  and  confined  to  a  fingle 
point  :  it  muft  never  be  entangled  with  a  variety  of  diftind  and 
independent  anfwers  to  the  lame  matter,  which  mnft  reqnire  as  many 
different  replies,  and  introduce  a  multitude  of  ifliies  upon  one  and 
the  fame  difpute  :  which  would  often  embarrafs  the  court  and  jury 
and  greatly  enhance  the  expenfe  of  the  parties. 

t  Where  a  man  confedes  and  avoids,  and  likewilc  traverfes  the 

fame  point,  tills  is  in  the  nature  of  a  double  plea,  and  ill.    ^  if  a 

man  pleads  two  tilings,  when  he  is  compellable  to  (hew  both,  this 

does  not  make  his  plea  double.     •  In  all  cafes  of  duplicity  in  plead* 

ingy  the  party  mud  demur  fpeclally  on  account  of  fuch  duplicity^ 

if  he  means  to  take  advantage  of  it»  and  point  out  in  particular 

wherein  the  duj^licity  conUds  ;  and  if  he  does  not  he  is  confidered 

as  waving  any  advantage.     /  When  the  parties  plead  regularly 

wjtbooC  any  informal,  or  iuuniterial  ifliies,  and  are  not  guilty  of  a 

de|iarture 
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tl*j>artufc  or  duplicity,  and  in  th^  courfe  of  the  pleadings  come  to 
b  fingle  point,  which  isexprefsly  affirmed  on  one  fide,  and  denied 
f»n  the  other^  they  ire  then  faid  to  be  at  i&ue  :  all  their  evideuco 
ttnd  debates  are  confined  to  a  fingle  poidt^  which  muft  be  deter' 
faiined  by  fome  tribunal  prefcribed  by  law* 

S.    of  Dcmilrrci*.    *  A  ctethuiref  is  dcrioihirlited  an  iflue  upon 
inatter  of  law.     It  cgnfcfles  the  fafts  to  be  true,  as  pleaded  by  thd 
oppofite  party  ;  but  denies  that  any  injuf y  is  done  upon  tlic  con- 
ftrudioti  and  operation  of  law,  arifing  out  of  the  fads,  oT  where 
i  fl  deinurrfct  is  taken  to  1  plea  in  bar,  it  denies  that  the  fads  dated 

j  in  the  avoidaricd,  are  fufficicnt  to  tnake  but  aft  excilfe.    A  demijr- 

;  rer  ittay  be  taken  in  any  ftsige  of  the  pleadiilgs,  where  the  matter 

pleaded  is  defedlivc  In  point  of  forin,  or  infufficient  in  fubftance.  If 
the  declaration  contain  not  fuch  allegations  of  fadbs,  as  conftitutd 
an  injury,  a  demurrer  may  be  taken  for  infufficiency.  If  the  de- 
fendant plead  fuch  plea  as  will  liot  juftify  him,  or  if  he  pleads 
it  in  fuch  manner  as  the  rules  of  tlie  law  will  nOt  admit,  the  plain- ^ 
tiflFmay  demur  to  it,  and  the  fame  may  be  done  by  cither  party  in 
any  part  of  the  pleadmgs.  For  the  generel  rule  is,  that  whenever 
Jroti  deny  the  fad,  you  mutt  traverfe  :  but  when  they  are  infufficient 
in  the  law  to  fubftantiate  the  point  for  which  they  are  pleaded;  you 
hiuft  demiif* 

Pleas  that  amouftt  to  the  general  ifllie,  thisit  arc  informal,  or  im- 
Inatcrial,  and  departure,  and  duplicity  in  pleading  are  to  be  taken 
(advantage  of  under  a  demurrer* 

^  A  demurrel^  cannw  be  taken  to  the  fatticfaft  that  is  tttiveried^ 
t>tit  in  fomc  cafes  the  parties  nUy  df  mur  to  part  of  the  fafts  dated 
in  thfe  declaration,  of  ]5lea,  and  traverfe  the  reft.  So  that  there 
thay  be  two  iftdepehdent  iflues  :  a  demurrer,  which  is  an  iflue  in 
Iftw  determinable  Ky  the  court :  and  an  iilii^  in  fad,  detenninablc 
by  the  jury  :  but  this  muft  be  underftood  as  relative  to  diftin^b  parts 
<>f  the  fame  declaration^  or  plea.  In  which  cafes,  it  is  the  ordinary 
pradice  of  the  court  to  try  the  demurrer  firft,  but  they  have  a  dif- 
tretionary  powei-  to  try  the  iflluc  hi  fad  firft.  But  tlie  party  may 
Hot  demur  to  the  fame  h£k  that  he  traverfes,  nor  demur  and 

C  g  plead 
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I^ead  to  iffae  to  the  fame  declaration,  yet  when  there  arc  feverd 
couotSy  be  may  demur  to  one  and  plead  to  another. 

a  It  is  a  general  and  uncontefted  nile  that  a  demurrer  admks  all 
hcts  that  are  fufficiently  pleaded,  i  Where  a  judgment  Is  rendered 
upon  demurrer  it  is  as  conclufive  and  as  binding  as  where  judg- 
ment is  rendered  on  a  verdid.  Where  the  pleadings  terminate  in 
A  demurrer  the  court  will  go  back  to  the  firft  defed,  to  render 
judgment,  for  they  have  a  right  to  look  through  the  whole  plead- 
ings, and  he  who  firll  pleads  infuificient  matter  muft  fail  in  his 
a&ion.  Thus  if  an  infufficient,  or  defediye  plea  in  bar  is  ^veQ> 
and  a  demurrer  taken  ;  yet  if  the  declaration  be  inefficient^  the 
court  may  judge  fuch  plea  to  be  fiifficient,  for  thodefedive  in  itfclfi 
yet  is  a  fofiicient  anlVrer  to  an  insufficient  declaration  :  and  Sa  hi 
•very  other  (lage  of  the  pleadings. 

g  A  demurrer  is  faid  to  be  general  or  fpeclal :  general  where  no 
particular  caufe  is  alledged,  fpecial  where  the  particular  thing  ob- 
jected to^  is  pointed  out  and  infifted  u))on  as  the  caufe  of  the  de- 
murrer. A  general  demurrer  confefles  all  fads  well  pleaded,  and 
under  a  fpecial  demurrer  the  party  can  take  no  advantage  of  any  oth- 
er matter  of  form  than  what  is  exprefled  in  the  demurrer  :  but  lie 
may  of  any  otlier  matter  of  fubdance.  ti  Xhe  eft.ablifhed  dlQincli- 
on  is  that  matters  of  fubflance,  that  is,  the  omiflion  of  fuch  material 
things  as  are  ncceflary  to  fliew  a  right  in  the  plaintifF,  or  material 
for  the  defendant  in  his  plea,  may  be  taken  advantage  of  on  a  gene- 
ral demurrer  :  but  matters  of  form  muft  be  fpecially  alledged  and 
afligned  as  caufes  of  demurrer  ;  for  two  things  are  required  in  plead- 
ing, that  the  matter  be  fufEcient,  and  that  it  be  deduced  and  ex- 
prefled  according  to  the  forms  of  law. 

The  courts  in  this  (late  have  adjudged,  that  duplicity  in  plead- 
ing can  be  taken  advantage  of  only  under  a  (pecial  demurrer  :  but 
in  other  refpects,  I  believe  they  have  not  rigidly  adhered  to  the. 
principles  of  common  law. 

It  is  declared  by  flatute,  that  no  defendant  fhall  be  admitted  to 
demur  to  a  declaration,  after  he  has  pleaded  to  iflue,  and  a  judg- 
ment has  been  rendered  thereon  by  any  court.  It  is  a  rule  that 
what  is  apparent  to  the  court  and  appeats  from  neceflary  hnplica.- 

tlon 
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tion  hi  the  record  need  fiot  be  averred.  That  everytnan's  plai  ifilaU 
he  taken  moft  ftnmgly  againft  fahnfelf ;  for  everybody  is  iuppol^ 
to  mike  the  hM  of  his  own  cafe.  Tliat  i^hat  the  patties  have  a^ 
greed  In  pleading  (hall  be  admitted^  tho  the  jury  find  otherwife; 
That  when  a  nun  would  recover  a  tiling  from  another^  it  is  not. 
enough  for  Kim  to  deftroy  fach  perfon*s  title^  bat  he  mUft  prove  hii 
t>wn  to  be  good  and  legal  :  f^  in  equal  I'ighty  the  bed  is  the 
condition  of  the  pof&fibr. 

9.  Of  altering  and  amending  Pleas,  «  The  ftatutc  law  has  madt 
proNifion  that  whenever  any  party  fuppofes  that  he  has  milled 
his  plea,  wliether  the  general  liEic  or  fpccial  plea,  which  would 
have  (aved  him  in  his  juft  caufe,  he  tfiall  have  liberty  to  alter  his 
plea  and  the  oppofitc  party  fhall  liave  a  reafonable  time  afligned 
him  for  making  anlVver  thereunto  ;  and  if  the  new  plea  be  found 
infafHcient,  for  the  judifylng  him  that  made  it,  reafonable  fatisfac-' 
tioa  fhall  be  awanled  by  the  court  before  which  the  trial  is,  to  th« 
other  party  for  the  greater  delay,  which  is  made  thereby  ;  accord'- 
ing  to  the  interefl  of  money,  rent  of  lands,  or  iniprovcment  of 
any  other  thing  recovered  by  the  fiiit. 

This  ftatute  feems  to  be  peremptory  that  the  defendant  whei| 
he  fuppofes  he  has  milled  liis  plea  fliatl  have  the  liberty  to  alter 
the  fame,  and  it  leaves  but  little  difcrctionary  power  with  ths 
court.  But  courts  have  ufually  exercifed  a  difcrction  in  denying 
liberty  to  alter  picas,  where  it  appeared  to  be  calculated  to  delay^. 
or  evade  juftice  :  -'.vhere  it  appears  that  the  party  thinks  that  he 
has  mified  ]m  pice,  and  moves  for  liberty  to  alter  with  a  view  at 
he  conceives,  to  have  a  fair  trial  of  his  caure,a  <:ouit  may  not  deny 
him'  liberty.  Inftances  have  happened  where  this  liberty  has  been 
granted  after  a  trial  to  the  jury  had  commenced.  In  an  aiftioa 
oft  note  the  defendant  pleads  that  he  did  notaflume  and  promife^ 
and  offered  to  give  full  payment  in  evitlence  to  the  jury,  which  be- 
ing refttfed  by  the  court,  he  moved  for  liberty  to  alter  his  plea  to 
fpll  payment,  wliich  was  granted  by  the  court:  because  it  came 
within  the  ftatute,  which  had  limited  no  time,  and  becaujfe  it 
nught  prevent  the  neceffity  of  an  application  for  a  new  trial.  Afc 
ter  a  demurrer  has  been  argued,  the  court  have  futfered  the  plea 

4»be  altered.  Great 
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Grdlt  incooTenicnces  were  experienced  in  the  adnimftration  of 
jufiice,  for  want  of  a  ftatute  to  auchoriCb  amendments  in  legal  pro* 
oeedlngs  and  eipecially  of  declarations.  M  we  bad  admitted  tbo 
pra^ice  of  ifluing  the  writ  and  declaration  at  the  fame  time,  it 
frequently  occurred  in  die  hurry  of  bufinelSy  that  declarations  were 
drawn  (b  defe&ive  as  to  be  ill  on  demurrer.  The  conCequence  was 
that  the  parties  were  frequently  delayed  in  their  caufef  and  iiibjed* 
ed  to  the  expenfe  of  commencing  new  fuits  for  fame  trifling  defe€t 
or  infom^lity  in  the  declaration,  bccaufe  there  was  no  (latnte  to 
authoriie  an  amendment.  The  inconveniences  refulting  from  this 
defed  in  our  legal  fyflem  gave  birth  to  a  ftatute  authoriling  amend- 
m^nts  in  proceedings  at  law  and  in  equity^ —  s  which  ena£ts, 
that  the  fibvcral  courts  of  law,  and  equity  in  any  aAlon,  may  at  any 
time  permit  the  parties  rcfpeclively  to  amend  any  defcds,  midakes 
or  informality,  in  the  writ,  declaration,  pleadings,  or  other  parts 
of  the  record  in  civil  caufes,  pending  before  them,  on  the  payment 
of  lawful  cofts  to  the  other  party  ;  at  the  difcretion  of  the  court 
in  which  tlie  fame  (hall  be  pending ;  and  in  cafe  of  any  amendment 
of  the  declaration,  the  court  (hall  grant  the  defendant  a  reafonablo 
time  to  make  anfwer  thereto. 
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HEN  the  pleadings  terminate  in  an  iffiie  of  law,  it  is  the 
province  of  the  judges  to  decide  it.  Thus  all  demurrers  to  decla- 
rations, or  any  part  of  the  pleadings,  which  bring  up  a  queftioa 
of  law  to  be  determined  upon  tlie  fads  conceded  to  by  the  parties, 
belong  to  the  judges  to  decide  witliout  the  intervention  of  a  jury. 
So  the  court  has  cognizance  of  all  motions  made  by  the  ^forties  re(^ 
peeling  bonds  for  profecution,  fpeciai  bail,  oyer,  pleadings — foT' 
the  delay,  or  trial  4>f  caufes.  For  thcfe  parpofes  they  may  not 
xmly  edablilh  general  regularionsto  facilitate  and  accelerate  juftice, 
but  they  may  make  fpecial  orders  refpeding  particular  cafes,  as 
circum(lanc<js  may  require.  They  rauft  determine  wlien  the  plain- 
tiflf  ought  to  pf  ocure  bonds  for  profecution,  by  reafon  of  his  inabt- 

ijrv  to  pay  coft  ;  they  muft  determine  upon  the  fufficiency  of  tiw 
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|)effon  •efffered  as  bail ;  they  may  direft  the  tunc  in  which  oyer  flisCll 
be  demanded^  and  given  ;  and  yrhtn  the  parties  fliall  plead,  and 
reply.  They  may  affign  Ae  time  when  caufes  Ihall  come  to  trial, 
and  they  have  the  power  to  delay  them  for  fuch  time,  duriug  the 
terra,  and  from  term  to  term,  as  occaHon  fliall  require.  In  refpefl: 
10  this  branch  of  their  jiirlfdiftion,  it  is  impoflible  to  lay  down  any 
general  rules,  for  their  power  is  bounded  only  by  difcretion,  and 
this  muft  be  guided  by  the  circumftances  of  particular  cafes.  With 
^regard  to  the  delay  of  caufes,  it  may  be  obferved,  that  it  ought 
only  to  be  admitted,  when  it  appears  that  fubftantial  juflice  cannot 
he  done,  for  want  of  due  preparation  within  the  power  of  the  re- 
queftmg  party  to  make,  and  that  he  is  not  faulty  becaufc  fuch  pre- 
paration  has  not  been  made  :  but  for  frivolous  excufes,  or  where 
it  appears  to  be  the  Jefign  of  a  party  to  procure  uraieceflary  delays^ 
courts  fhould  be  cautious  about  indulghig  them,  and  haften  the  trial 
ivith  all  the  expedition  confident  with  fairncfs  and  juftice. 

Motion  f(»r  the  delay  of  caufes  frequently  arifefrom  the  abfence 
of  material  witnelles.  In  tliis  re(ped>  difficulties  foipetimes  arifei 
about  afccrtaining  the  fail.  Our  courts  have  never  adopted  tiie 
praftice  of  admitting  the  affidavits  of  the  party  in  fuch  cafes.  The 
confeqaence  is,  that  where  other  proof  cannot  be  obtained,  which 
will  rarely  happen,  there  can  be  no  evidence,  but  the  fuggeftion, 
and  aflertion  of  the  party  bimfelf.  In  rcfpeft  of  the  bare  luggeflion 
of  the  party,  there  is  this  inconvenience,  that  not  being  fworn  to^ 
courts  cannot  tell  how  far  they  may  rely  upon  it.  If  the  fuggeftioa 
or  the  aflertion  of  the  party  is  not  to  be  conlidered  as  evidence, 
tliere  will  be  many  inftauces  iu  which  he  may  iiiftain  great  injuflicej 
becaufc  the  fad:  refts  folely  in  his  knowledge  :  and  if  they  are  re- 
garded in  all  cafes,  then  it  gives  a  fair  opportunity  to  iiupofe  upon 
and  deceive  the  court,  by  niifreprefeutation,  as  there  is  no  oath  re- 
quired to  check  fuch  a  pradicc.  It  would  therefore  be  advifablc  to 
adopt  the  practice  of  the  courts  of  the  United  States,  to  require  the 
affidavit  of  the  parties  to  the  truth  of  the  fads,  on  wliich  motions 
for  a  delay  are  grounded. 

When  an  iSue  upon  a  matter  of  fad  is  regularly  cloftjd,  it  fliall 

kt  tried  by  a  jury  ;  uiilefs  the  parties  fhall  confcnt,  and  agree  that 

it 
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it  be  tried  by  tbe  court ;  which  they  are  hnpowcredby  Uw  to  Ao  t 
tnd  then  the  court  ihall  proceed  to  try  the  caie  in  the  (ame  man- 
ner^ and  upon  the  fame  principles,  as  a  jury,  and  render  judgment 
accordingly  :  This  innovation  was  introduced  in  the  re\iiion  of  our 
ftatute  law  in  the  year,  I7B4>  and  is  a  very  valuable,  and  import- 
ant improvtment.     It  is  a  confiderahle  laving  of  expence. 

There  are  many  calcs  dependent  on  principles  of  kw,  whicS 
eon  be  detenntncd  with  much  more  propriety  by  the  court,  tliam 
hy  a  jury  ;  and  by  putting  the  iflbe  to  the  court,  the  points  of  law 
may  be  fairly  fettled,  without  obliging  the  parties  to  go  thro  the 
labyrinth  of  fpccial  pleadings,  for  thcpurpofe  of  bringing  the  que- 
IKon  of  law,  to  be  decided  by  the  court.  The  pirttcs  have  their 
cle^ion,  and  both  muft  agree  to  tr\'  the  ifliie  by  the  court,  fo  that 
no  man  can  be  compelled  to  give  up  his  right  to  trial  by  jury  :  but 
Ibe  may  affimc  to  a  trial  by  a  dill*erent  tribunal. 

When  an  iflue  upon  a  matter  of  fa«fl  is  to  be  tried,  and  both  par- 
^s  do  not  agree  to  put  it  to  the  jndges>  it  muft  of  couric  be  tried 
by  a  jury  of  twelve  men  of  the  county. 

It  is  not  my  defign  to  enter  int:o  a  laborious  refeardi  conceminj 
the  origin  and  antiquity  of  trial  by  jury,  nor  to  launch  into  the 
wide  ocean  of  encomium  upon  this  excellent  and  venerable  infti- 
tntion.  It  Will  be  but  a  repetition  of  obfcrvations,  upon  a  topic, 
already  worn  thread-bare  by  the  numerous  writers  who  have  han- 
dled it,  in  a  manner  correfpondent  to  it's  dignity  and  importance. 
It  is  fufficient  to  remark,  tliat  in  tliis  country  the  inftitution  is  co- 
eval with  our  government,  that  it  is  one  of  die  moft  valuable  pri- 
vileges that  cajibe  enj;)yed  in  civil  fociety,  and  eflential  tothcpre- 
fervation  of  civil  li!>erty.  "\\^ith  thefc  preliminary  obfcrvations,  I 
proceed  to  gi\e  an  account  of  the  mode  of  impanelling  a  jury,  and 
of  the  mode  of  trial  by  ji;ry. 

«  It  is  enacted  by  the  (tatute  for  providing  and  regnlating  jnrorr 
in  civil  aciions,  that  die  civil  authority,  felect-men,  conftables,  and 
gi-and  jurors  indie  feveral  towns,  Ihall  upon  penalty  of  fifty  IhU** 
lings,  meet  fomc  time  in  the  month  of  January,  and  chafe  to  Cerv^ 
ms  jurors,  fuch  number  of  able  and  judicious  ticchoklers,  as  the  fta»- 

tUCf 
m  Statulcti  Io8, 
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tote  Specifies,  having  a  freehold  cftate  raleck  in  the  lift  at  fifty  fhil- 
litigs  or  more.  That  their  names  fhall  be  wthten  by  the  tDwii'*^ 
clerk,  and  put  into  and  locked  in  a  box,  provided  for  that  pnrpofc^ 
and  kept  in  the  hands  of  the  town-clerk  :  that  fome  convenient  time 
before  the  fitting  of  the  fiipcrior  and  county  courts,  their  clerks 
(Iiall  iffiic  warrants  direded  to  either  of  the  conftablcs,  of  fuch  num- 
ber of  the  feveral  towns  in  the  county,  as  may  be  ncceflary,  com- 
manding them  to  fummon  a  fufhcient  number  of  freeholders  tofet;v« 
as  jurors  at  fuch  court.:  the  jurors  for  the  fuperior  court  to  attend 
at  twelve  o'clock  of  the  firft  day^  and  for  tlie  county  court  on  die 
thu'd  day  of  the  leflion. 

The  conftable  receiving  fuch  warrant,  lb  all  in  the  prcfence  of 
the  town-clerk,  or  in  his  ahfence  of  one  of  the  feleft-men,  draw  out . 
of  the  box  the  number  he  is  direSed  to  fummon,  without  firft  fee- 
ing their  names,  and  then  fhall  fammon  the  perfons  whofe  names 
are  drawn  ;  but  if  any  are  abfent  or  fick,  or  unavoidably  hindred 
from  attending  court,  tlieir  names  may  be  returned,  and  new  ones 
drawn,  and  the  perfons  fummoned.  Tlie  conftables  muft  make 
timely  return  of  their  warrants,  upon  penalty  of  thirty  fhillings,. 
and  jurors  niufl  appear  upon  penalty  of  ten  fliillings. 

When  it  happens  that  a  (ufEcient  number  of  jurors  do  not  appear, 
or  if  by  reafon  of  challenges,  or  other  caufe,  there  be  not  afuifici- 
ent  number  to  make  up  a  panel,  the  court  fhall  order  the  fame  to  be 
filled  up  of  the  by-ftanders,  de  talibus  ch'cui^illantibus,  or  for  want 
thereof  of  any  good  and  lawful  freeholders  of  the  county,  whofe 
names  fhall  be  returned  by  the  fheriiT,  and  when  the  fherifF  is  a 
party  in  the  caufe,  or  related  to  cither  of  the  parties,  by  the  con* 
liable,  or  fuch  ofhcer,  as  the  court  fliall  appoint.  This  mode  is  ex- 
cellently well  calculated  to  obtain  an  impartial,  and  reputable  jury , 
and  precludes  the  polllbility  of  the  dangerous  pradlice  of  packing 
a  jury. 

When  jurors  are  thus  returned,  and  before  they  are  fworn,  the 
j>artieshaveri^t  to  make  their  chsdlenges. 

a  There  are  three  caufes  for  which  jurors  may  be  challenged. 

The  want;  of  Qualifications,  Crimes  and  Partiality. 

I..  Aa 
«.3  3Uck.  Con*  46£t 
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f  •  Afl  alien  bofr,  an  mhnt,  or  fhcvt  racimt  be  joroR,  nor  catf 
a  peiibii  who  has  not  a  freehold  efiate ;  m  but  this  laft  caa  not  b^ 
taken  advantage  <^  after  Ycrdict,  in  a  notkni  in  srreft. 

7.  If  A  jaror  trho  has  been  convIdeJ  of  the  crin:es  oftreafcii,  fe-* 
looy,  peijury  y  forgerj^  or  confpiracy,  or  if  be  has  received  jodg^ 
incntof  tliep'Jlor}',  or  any  other  infaBioiis  corporal  pmifiuneiir/ 

Bwy  be  challer^cd. 

^.  r  A  juror  may  be  challenged  for  fufpiciooT  of  bias,  &r  paTfiaiitr/ 
which  may  be  either  a  principal  challer^ge,  or  a  challenge  to  the 
faiVOT,  A  principal  challenge  rs  where  the  caufe  afiigned  carrier 
evident  marks  of  fupicion  eitlier  of  malice^  orfovor.  Thus  whertf" 
the  juror  is  relatcJ  to  either  of' the  parties  within  the*  ninth  degree^ 
has  been  an  arbitrator  on  either  fide,  has  an  intereft  in  the  caofe, 
where  there  Is  an  a<^ion  depending  between  him  and  the  party,  has 
taken  money  for  the  verdict,  has  formerly  been  a  juror  in  the  lame' 
cafe,  IS  the  party's  maftcr,  fcrvant,  fteward,  or  attorney,  or  ha# 
publiOicd  his  opinion  upon  the  particular  cafe,  thefe  are  principal 
cau(es  of  challenge,  and  if  proved,  cannot  be  07er-rulod,  but  th# 
juror  mud  be  difmifled. 

It  may  be  conGdercd  as  a  general  rule,  that  whefe  tlie  party 

knovrs  the  ground  of  challenge,  and  does  not  ma!<e  it,  that  he  waves 

it,  and  cannot  take  advantage  of  it  under  a  motion  in  an-eff :  but 

if  he  was  ignorant  of  the  caufe  of  challenge,  before  the  jurot  wa^ 

fwom,  he  may  take  advantage  of  it  in  arreft.      J  As  where  tw(y 

of  the  jurors  before  they  were  impanelled  had  formed,  alld  declared 

opinions  in  favor  of  one  of  the  parties,  which  was  unknown  to  thtf 

other,  the  judgment  wtis  arrefted,  becaufe  the  cafe  had  not  had  a^ 

fair  and  impartial  trial :  « but  if  fuch  opinion  appears  to  have  beeif 

given  under  fuch  ctrcumftances  as  not  to  have  influenced  tli^  verdid, 

it  is  no  caufe  of  arrefting  judgment.    /It  is  a  good  exception  to  » 

juror  upon  a  challenge,  that  he  has  once  tried  the  fame  caole  in  al 

lower  court  ;  but  as  the  party  may  receive  information  of  the  fa<ft 

by  the  copies,  it  is  no  ground  to  arreft  judgment  after  verdift,  and 

he  fhall  be  confidered  as  waving  all  advantage,  beeaofe  he  did  noS 

take  l\u  challenge. 

Challcflgesf 

m  KirS.  Rep.  x24*  i^  Bluk*  Com^  ^>  f  lbi4i  iTKirb.  ^Lop*  ^i'" 
«l(s4.  6}.    fWnd.  l6^. 


OP  TRIAL*  ajj 

tf  Chjille»gR«-.t<<  tlie  fcyiwir,  ^fe  fcondcd  merely  upDi^  ptobabl^ 
wrcunjibntes  of  fufpicion  :  as  particular  friiindfliip^  or  enmity  to^ 
cither  pf  .tbe.pjirucs  ;.  aod  wliore  the  court  has  rcafon  to  thiju]^, 
that  there  is  jra<;h  a  bias^  or  prejudice  upon  tlw  mind  of  the  jurpr;a% 
renders  lit  prol^cfch^  that  there  ^ill  not  be  a  cajidid^aT^d  fair  t^lal, 
they  have  a  difcr^tionary  power  to  difinifs  a  juror  :  but  they  oughts 
not  tp. indulge  the  unrearonableand  groundlcfs  fufpicioiid  of  the  par^. 
tics,  ,^^:An  exception  to  a. juror  founded  on  a  chaiicoge^to  the  fa* 
vof^cAQnotbe  taken- under  a  motion  in  anrefl:.  AU  diallenges  o£ 
jprorsaie  decided  by  tlie  court*  ^  . 

Aft^f  the?  jary  ar^  regularly  Impanelled  and  fWortt,  the  declara- 
tion and  pl^Jatllngs  aVc  x*ead  to  them.  The  council  oil  each  fidtt^ 
frequently  flate  the  material  points  on  which  tllcy  rely,  for  tile  puf* 
pofe.  pf  opeping  the  cafe  to  the  jury,  and  (hortening  the  trial.  The 
jparty  who  takes  the  affirmative  ;of  the  iHde,  anion  whom  the  bur- 
den of  proof  lies,  proceeds  to  adduce  his  wltneflcs^  dnd  is  followed 
by  jhe  other  party.. 

In  treating  of  tht  ieveral  kinds  of  d(fliotis,  1  have  hinted  at  tlii* 
proof  pecitliar  arid  neciflaryto  each  ;  and  in  tliis  place  I  have  only 
to  treat  of  the  general  nature,  principles,  and  rules  of  evidence.* 
Xvidence  is  intended  to  fuvnilh  the  hihids  of  the  triers  with  demon'^i 
*  ftration  or  conviction  of  the  truth  of  the  facts  difputed  by  the  patsies, 
and  put 'in  illue.  As  it  Is  Impoflible  from  the  courfe  of  things,  and 
the  impeffeiflion  of  human  nature,  to  obtain  coinpleat  dentdnftratiort 
of  the  truth  of  fadts  in  all  cafes,  It  has  become  neceflary  to  eftabllflt' 
certain  getxeral  rules,  and  adopt  certain  general  principles,  by 
>^h?oh  court*  and  jurors  are  to  be  governed^  in  fonAing  their  opl* 
Jiibn  witli  tefyett  to  the  matttt-s  of  fad  that  dottie  bcfofe  them  fof ' 
trial. 

Evidence  may  be  faid  to  be  of  two  kinds,  writtMi,  ^d  onwrittett^ 
or  parol. 

1.     Of  written  Evidence; 

'  Wntfeh  evidence  confills  of  the  records  of  the  legiflature,  of  the 
cmirrs  of  law,  arid  of  the  proceedings  oJF  all  corporations,  fuch  as 
t6wns  and  focieties,  and  all  others,  where  tlieir  votes  and  ads  arc 

JI  ^  dircaW 

*  i  ilitl.  Cdm.  5«i.       I  Kirft.  Rep,  i||. 
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ditcSxito  be  recorded.  Td  profMc  mciwlsy  hUn&tntotSujto 
prodace  the  ori^nal  papers  on  wfliicb  thr^  are  entered  in  coor^  lie. 
cmiie  tbey  are  to  be  preferved  in  (one  place  lor  general  benefit, 
and  if  remm'edy  would  be  expofed  to  1o&  ;  tbo  tiie  prodbdng  of 
the  original  record  would  be  good*  evidence.  Bat  they  are  regu- 
larly to  be  proved  by  an  exemplification,  or  a  copy  ccrti&d,  and 
attefted  by  fome  proper  ofScer  ;  as  the  lecietary  in  cales  of  the  re- 
cords of  the  leg^ilature  ;  the  clerks  in  cobrtB  of  law,  and  towns 
alldfdcieties:  fer  tho  the  law  recpmes  in  all  cafe  the  hig^heft  evi- 
dence  the  natare  of  the  cafe  is  capable  of>  yet  as  it  woold  be  verf 
inconvenient  to  produce  the  original  records,  it  confideraan  exein* 
plificadon  to  be  proper  evidence ;  and  which  is  indeed  as  iu|^  evv- 
dence  a&  the  record  itfelf. 

A  record  cannot  be  (ubftantiated,  or  comradi^ed  hj  parol  teBi- 
HWwiy  ;  for  every  record  imjkirts  in  itfelf  abfolnte  verity,  and  n<y 
proof  can  be  admitted  to  contravene  it.  Therefore  where  an  Whc 
i<  joined  upon  ''  m  fuch  record,"  the  record,  or  rather  an  exem- 
plification or  attefted  copy  is  to  be  produced,  and  this  is  tobethe 
only  evidence  upon  which  the  court  are  to  decide  the  fA&.  •  All 
exemplifications  of  records^m  any  of  the  cooru  in  any  of  thecyth^ 
er  States  in  the  Union,  muft  be  under  the  feal  of  the  court  trooi 
whence  they  are  taken.  In  all  the  public  o&esinftituted  by  Ikw 
in  the  United  States,  as  the  departments  of  the  trea£iry»  of  Sate 
and  of  war,  in  all  the  public  offices  inftituted  in  this  ftatOy  as  the 
treafury  and  comptroller's  office  ;  and  in  alltlie  puWic  offices  Infti- 
tuted in  any  of  the  red  of  the  United  States,  copies  of  thole  9&»,md 
proceedings,  of  which  regular  entries  are  made  in  books  kept  ftr 
that  purpo&>  certified  by  the  proper  officer,  are  rrideace  Acoortft 
of  law. 

Written  evident  allb  confifts  of  the  private  conttaftr  of  parties 
which  they  have  reduced  to  writing. 

Of  the  evidence  of  deeds.     ^  The  genend  mfc  is>  tlat^herr 

any  thing  is  to  be  proved,  tlie  deed  itfelf  mull  be  pven  in  evidence, 

and  not  a  copy  of  it ;  for  tlio  copies  of  recorda  are  allowed^  yet 

deeds  being  only  private  evidence,  not  confined  to  any  place,  and . 

in 
a  Woodbrfdge  ti.  Orant^Sap,  C  i;^.       §  OUb.,E?i^,  9it    IOJ0o^9*. 
Marsan'ftErrafi,  iji.  ' 
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mthe  cuftody  of  the  party  they  mnft  bcprodaced  :  for  the  lawjre- 
iquires  the  heft  evidence  •f  which  the  nature  of  the  thing  is  capable^ 
and  the  deed  is  nach  better  evidence  than  a  cQpy  ;  for  any  rafure 
or  interline^on  which  miglit  vacate  the  deed,  maft  appear  in  the 
deed  itfelf,  tho  not  in  the  copy ,  and  the  offermg  of  copy  carries  a 
prefamption  that  the  deed  is  defective  :  and  as  deeds  are  iu  tho 
tuftodyof  the  patty,  tfaeyituift  be  produced  ;  for  a  man  cannot  moke 
his  own  iank  in  loiiag  a  4eed,  -any  part  of  his  excnfe.  Bat  tthene 
the  party  cati  prove  that  the  deed  is  burned,  loft  or  deftroyed,  he 
-wUl  be  excnfed  from  producing  k  to  the  jury.  If  it  can  be  provoi 
that  theideed  was  m  fuch  a  hoofe,  and  that  the  hoafe  was  burned, 
«r  thfttihe  deed  has  been  otherwise  deftroyed,  witliout  any  negledb, 
«or  carelefEiois  of  thejiarty,  then  the  import  of  Jue}i  deed  may  be 
given  in  evidence,  and  this  wiU  give  reafooable  pounds  for  the  jury 
tp.find  it.  In  tins  ftato  the  pradHce  lias  been  ianrodoced  that  the 
fdamtiff  in^ach  ctfea  dedares  -on  bis  contrad-— and  aUedges  that 
the  writing  has  been  bizrned,  deArtr^^ed,  or  loft,  or.go&e.into  tiie 
hands  of  the  defendant  without  any  fadt  on  his  part.  If  tltcde^ 
iendant  prayers  oyer,  he  miift  deny  the  lofs :  «ad  V  the  plaintitf 
can  prove  it,  he  wfll  not  be  beiuid  to  produce  the  wridog,  other- 
wife  he  muft,  or  be  non-fohed.  When  the  ca(e  comes  on  trial,  he 
moft  prove  the  loft,  or  deftru&ioa  of  the  writing  without  fault;, 
•and  thenhe  wHl  be  admitted  to  give  in  evidence  a  copy,  properly 
proved  ;  or  be  may  prove  the  coutraA,  its  contents  and  import,  by 
parol,  and  this  may  be  fufHcient  ev  idence  for  a  jury  to  find  a  ver- 
4id.    This  48  conformiLble  to  the  finglifh  pracllce. 

A  copy  of  a  iJccd  which  has  been  recorded,  will  be  good  evi- 
dence where  the  original  Is  loft.  «  So  a  copy  of  a  deed  is  good  evi- 
^ence  where  the  original  ts  in  the  hands  of  the  defendant ;  but  this 
copy  ma&  be  proved  by  witnefles  that  compared  it.  ^  An  authen- 
ticated copy  of  a  deed  firom  the  record,  is  always  admifliUe  evidence, 
and  its  weight  jau&  be  left  with  the  jury.  All  writteti  centralis, 
whether  lealcd,  or  not,  wfakii  are  the  ground  of  an  a^ion  for  the 
recovery  of  a  debt  f^r  damages,  mad  be  laid  with  a  profcft,  and  muft 
be  produced  on  trial  in  evidence,  unlefs  burned,  loft  ordcftroyed,  a^ 

Las  boea  mentioned.    The  law  not  only  rcquli^s  the  pi*odiidion  of 

^  dccd«, 

«  I  Mod.  %6S.    k  Sherwood  vs.  Hubbcl,  Sup.  C  I'vi* 
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pr;.^c^:,!;t:.e;  :.-.i  ;,,^:.  l:::.l  ; -I.:: '  v  :  ::::I1.-.  _:.i^  :!xrc  ip- 
jc^rf  ."..c  r  f^r:-  or  ;r-:s:l!i:^-:iou,  vi.e::  i!.  v  c.^'::  :o  be  prcvti 

Eot  ;merallj  fpeikir.g,  where  tree  point  is  contcTtcd.  us;  ese^ud- 
cn,and  deli. eo' o:  all  wr'uica  ccnirufls,  are  to br  pro.cJ  hv  p«rol 
tell'iLTny,  Tt'is  ma%  l>c  proved  clLicri/y  tlic  ie«lii:i«:v»  •.it'ujjcri- 
biiv  wIri,eJ!cs  to  the  wnijn^  ;  if  the  iLl'ilriLilrg  i^i;:.c£rs  are 
IWr^l.zrA  c:it  be  Inl,  xhzy  mifr  tr.iif ',  before  an  lr.t:_rijr  e%i- 
(ti-r.rt  vi'<iil:zi'S:Ac — tut  if  dtid,  cr  cjCtiot  be  !•«'!,  the7>  the  «xbfir 
pTfyof  n:'>y  be  intrctiuccd  ;  ri.d  tl  1^  TRr.y  be  b;  other  v.iniiiTl-s  w'to 
were  prtilrn  jnilf'-w  t!:e  party  f.^-.ir^ci.rilrLo:  ;  by  tLecf.nft^aa 
ar'l  arkiDnlt'^rncnt  ol'iiiC  p'^rty^  tiiat  he  executed  ilic  \\  riiia^.  or 
by  bh  liand-writins: ;  f«>r  nieii  arc  ci.Vir:^  iifhcd  bv  the:r  r'.ianir  o 
^ntln'T,  and  the  fijapc  of  their  letters^,  as  well  as  by  tUcirfa:es  ;siid 
therefore  where  it  can  be  proved  by  witneucs,  that  linow  tee  wri- 
ting of  the  party,  that  the  figning  of  tbe  iiLTiruinent  is  Lla  writ- 
ing ;  or  where  it  appears  from  a  coirpariron  with  other  writings, 
prove-dto  be  made  by  the  p^rty,  th:<s  faaH  be  deemed  fuliiLiciit  ♦ 
evidence  of  the  execution  of  the  contract,  unieij  it  can  be  dilproved 
by  the  party  hixfclf. 

It  h  a  general  rule  of  law  thnt  ail  contrails  redaccd  to  vrriting 
arc  to  be  conflrucd  according  to  tlie  intention  of  the  parties  appa- 
rcj^t  on  the  face  of  them,  and  that  no  parol  teflimony  can  be  ad- 
mitted to  contradicl,  controul^  or  vary  their  operation. 

As  to  rafures,  and  interlineations  in  written  contracts,  the  gc^ 
neral  rules  are,  that  if  a  deed  bs  ahered  by  a  flran^er,  witboat 
eonfcnt  of  the  obligee  in  a  point  not  material,  tiiis  does  not  avoid 
the  deed  j  but  it  is  ollierwife  if  it  be  altered  by  a  Itrangcr  in  a  point 
material  ;  for  the  wi  n^fies  cannot  prove  ir  to  be  the  act  of  tlie  par- 
ly ihat  delivered  it,  wljcn  tliere  is  any  r.iaterial  ditlercnce  from  tbe 
fr  *\fc  of  the  r(iinrafl ;  but  if  the  contrail  docs  contain  the  fer.fe  of  tbe 
pnrtif?,  t'le  V.  itne'Ics  mry  well  fwear  it  to  be  their  act;  for  an 
innnatcrial  iiltcnitlon  dotli  not  charge  i lie  deed,  and  confequently 
tilt  %\ilr.e'It3  may  attwfl  tl::it  very  deed  wlihout  dJ.M^^-•r  of  pt-rj-iry. 
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a  Hut  if  tie  (!ecd  be  altered  by  the  party  hjmfclf  in  a  point  not  ma- 
terial, it  will  avoid  the  deed  ;  for  "when  the  pr.rty  liimfelfnrakcs  any 
jik.^ranon  hihis  own  deed,  itdifcharges  the  contra(rb  ;  for  the  con- 
Inift  Jiath  the  whole  form  from  the  \vords  of  the  oblit^or  -,  if  ihe 
obligee  line! ertnkes  tofnpply  it  with  new  words,  nnd  to  alter  thole 
the  party  lias  fixed  upon,  this  is  according  to  the  ro'es  of  ihe'law^ 
whkli  takes  everj'  man's  own  act  moft  ftrongly  agaiiift  hiniftl^  a 
new  making,  and  framing  of  the  contraft,  and  for  a  man  tocontraft 
with  himfclf,  is  utterly  void  and  iaefFecVaal.  Another  rcafon of  thi^ 
ijiterpretation  of  the  lav/,  is  to  acW  a  fandion  to  deeds  and  wrilten 
contracts,  thatperfons  \\ho  have  them  in  ilicir  ciiflody,  might  not 
meddle  with  them,  for  fear  of  dcilroying  their  own  fecurities.  h  If 
there  be  fcver^l  covenants  in  a  deed,  and  one  of  them  be  altered, 
it  will  deflroy  the  whole  deed.  ^  If  there  be  blanks  left  in  an  ob-» 
ligation  in  places  miterial,  and  fdlcd  up  afiei-wards  by  the  aflent  of 
the  parties,  yet  th.e  ol)]ic;ation  is  void  ;  but  in  fucli  cafes  a  redeliv* 
ery  would  cure  the  dctcc't,  ^  But  if  any  immaterial  part  of  the 
co!itract  be  added  after  delivery,  by  the  allcnt  of  the  parties, ,  it 
will  not  avoid  the  deed,  for  it  is  in  ciR^t  the  fame  contract. 

II.  Of  unwritten  FA'idence.  Unwritten  or  parol  evidence  is, 
where  the  witneilcs  appear  in  cqurt  pTfoually,  and  tcftlfy  orally* 
In  difcuffing  this  fubjcd,  I  fliall  confider, 

I.     Who  may    be  witnefles.     2.  Who  may  not  be  witnefles. 

3.  The   inftances  in  which  a  party  may  telUfy  in  his  own  cauie, 

4.  The  number  of  witnrflLs  required  by  law.  5.  Preiumptive 
proof.  6.  Ilearlay  Fvkleiice.  7.  The  general  rules  of  Evidence* 
8.  The  procefs  compelling  the  appearance  of  Witnciles.  9.  Dc- 
pofiiijiis.     10.  Dcracirrcr  to  Evidence. 

T.  \\  ha  may  l>e  witnefles.  All  peifons  may  be  wltnefSes,  (not 
hereafter  particularly  excluded)  who  have  futfijient  difcretion,  and 
may  be  prefumed  to  have  a  juft  fenfe  of  the  nature  of  an  oath; 
and  the  obligation  it  t  lys  them  under  to  f|>eak  the  whole  truth. 
There  it  no  pre.  ife  Ff/e  fixed  at  which  infants  may  teftify.  Thi9 
^1  jll  depend  ipo'i  r-ic  difcreticn  and  cnpachy  of  an  infant,  when  of- 
fered as  a  witneik.     Where  they    are  fo  young  as   to  render    it 

doubtful 
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doubif  J^^the  court  maj  examine  them  refpcclng  die  natDfeaBd  ob- 
ligution  of  an  oath»  and  if  they  are  (ail>fied  that  they  poOHs  (6 
much  diilretioD  and  underftandiog  that  the^-  vnxld  be  liable  to  bt 
punilhed  fur  perjury  in  cafe  of  falie-fwearing,  cbey  may  be  admits 
ted  as  wicnei&s.  Infunts  under  the  age  of  niae  jears  have  been  al- 
lowed to  be  witneilcs. 

•  All  perfons  who  believe  in  ^he  cxiftcnce  of  a  God,  let  their 
religion  be  what  it  will,  may  be  admitted  to  be  witne^.  An 
6ath  IS  a  folemn  appeal  to  the  Supreme  Being,  that  he  who  takes 
It  will  fpeak  the  truth,  and  an  imprecation  of  his  vengeance,  if  he 
fwcars  falfe.  The  ufual  form  of  oar  oath  is  grounded  on  no  par- 
ticular religion.  If  thenperfoDS  of  any  other  religion  befides  tht 
chriflian,  will  cake  the  oath  in  the  common  form,  it  might  be  al- 
lowed :  but  the  general  rule  is,  that  in  all  caies  aliens  fliall  be 
flowed  to  take  the  oath  in  the  mod  folemn  form,  according  to  the 
laws  and  religion  of  the  comitry  where  they  belong.  In  England 
fai  early  times,  infidels  and  Jews  were  not  allowed  to  be  witnefles, 
bntthe  liberal  fpirit  of  modem  times  has  exploded  this  principle, 
k  and  Mahometans  have  been  allowed  to  be  fwom  on  the  alcoran, 
^nd  Gentoos,  according  to  the  mod  folemn  form  pradiled  in  their 
country, 

e  In  aftions  of  trefpals  againft  feveral  defendants,  tbc  plaintiff 
may  after  iflue  isclofed,  ftrike  out  any  of  tliem,  for  the  purpofe  of 
improving  them  as  witnefles.  So  where  trefpafs  is  brought  againft 
feveral,  and  on  the  trial  there  is  no  evidence  againft  fome  of  them, 
thofe  againft  whom  there  is  no  evidence,  (hall  be  fwom  and  allow- 
ed to  teftify  notwithftanding  their  being  joined  in  the  fuit  :  for  if 
the  plaintiff  arbitrarily  makes  a  perfon  defendant,  to  prevent  him 
from  teftifying,  he  fhall  not  prevail  by  fuch  an  artifice  :  for  if  this 
were  allowed,  the  plaintiff  might  turn  all  the  witnefles  into  defend- 
ants and  prove  what  he  pleafcd  without  conteft  :  and  in  fuch  cafe, 
the  defendant  admitted  to  be  a  witnefs,  docs  not  fwear  in  his  own 
jjftification,  biitin  the  jiiftification  of  another  with  whom  he  is  join- 
ed in  the  action  onneccffarily.  d  But  this  rule  mufl.  be  umlerftood 
wlieretl)ere  is  no  manner  of  evidence  ajrainftthe  defendant  offered 

o 

as  a  witnefs  ;  for  if  there  be  evidence  againft  one,  tho  not  enonrrli 

to 
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to  convid  him  itl  the  opinion  of  the  court,  yet  fuch  peHbn  can  be 
ncKwitaefs  for  the  other,  becauTe  his  giiilt,  or  innocence  muft  wait  tlie 
event  of  a  verdift,  for  the  jury  are  the  jadget  of  the  faft  and  not* 
the  cotnrtj  and  the  jury  from  tlteir  own  knowledge  may  hare  for-^ 
tbcr  light  in  the  faft  than  what  they  have  from  the  tefHmnny  b 
ocNirt.  A  judge  may  be  a  witnefe  and  fo  may  a  jaror ;  but  then  a- 
juror  m\^  be  called  upon  to  g^ve  his  evidence  in  open  court,  and* 
may  not  be  examined  privately  by  his  companions,  and  if  he  iSy 
this  will  be  good  caufc  to  fet  afiJe  the  vcrdift  upon  a  motion  In  ar- 
rcft  ;  but  if  he  gives  his  opinion  founded  on  the  charader  of  the; 
parties  or  witneflcs  it  is  othcrwifc. 

2.    Who  may  not  be  witnefles.     All  perfons  are  excluded  from 
teftifying  who  want  difcernment,  who  are  infamouf?^  who  arc  in-., 
tcrefted,  and  attornies  who  are  intruded  with  the  fecrets  of  their 
clients. 

.  I.    Perfons  excluded  for  want  of  difcrcnment^  are  kifants  on* 
dcr  the  age  of  difcretion,  idiots,  and  lunaticj,  excepting  during  f 
hicid  intervals,  and  to  fa<5U  which  came  to  their  knowledg  during 
fttch  intervals. 

a.  Perfons  may  be  excluded  from  teftifying  who  have  been 
gailty-  of  crimes  and  mifdemeanors,  which  affeft  their  credit  and 
fender  them  infamous,  as  where  they  have  been  conviftcd  of  the 
crimes  of  high  treafon,  of  felony,  forgery,  peijury,  fubornation  of 
perjury,  confpiracy,  theft,  and  barratry-rSo  a  perfon  is  exclud- • 
ed  who  has  had  an  infamous  judgment,  and  has  Hood  in  confequence 
of  it  in  the  pillory,  or  has  been  Aigmatized  or  cropped  ;  but  the 
crime  muft  be  fuch  as  to  render  a  man  inf^i^nous  ;  for  if  a  perfbn  be 
fet  in  the  pillory  for  a  libel,  it  w^illnot  difable  liim  to  beawitacfs. 

«  It  is  not  neceflary  that  an  infamous  punilhment  be  aftually 
hiflided  to  exclude  a  perfon  from  being  a  witnefs  :  it  is  fufficient 
that  he  is  convi^cd  of  an  infamous  crime,  h  In  all  cafes,  the 
record  of  the  conviiiion  niaft  be  produced  in  court,  to  exclude  a 
perfon  from  teftifying  on  the  ground  of  his  convidion  of  an  infa. 
mous  crime,  g  A  pardon  would  reftore  the  credit  of  witnefles  in 
all  cafes  but  a  conviaion  for  perjury  :  for  iuthat  cafe,  ^his  difability 
is  a  part  of  the  puniftmient.  No  witnefs  can  be  compelled  to  an-  \ 
fwer   any  queftion  that  tends  to  criminate  hiaifelf.  It 

SaV*M  ^^^'    "^"'*  ^^^'        *  ^^^'•«^^'»  ^-^-ys*  »59-    ..  ^  I  Vent.  54;. 
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throTTs  onli'sniind.  Ti.  iS  v.:ic:re  i^:  n  ij."!!.;::  *ni\e  :;^^!:n  rcipeil- 
td  a  fr:i;::J::it:  conv.y./.ce,  a  '.v::r.:A  v.:.',  cT.r.vi  \vI:o  >i:rd  at- 
lac'.c':ltf\ateC''fT;ci:Jcnt  on  tl.c  L^ne  c.:/  c^  ii:cc,  Ljt  was  icjcxJxed 
by  the  co'jrcI.'rLauI^:'":-'  v.-as  ]:,■.(.  lcP:^^  to  prov>^  t'le  convL-.  .mce  to 
be  fra'u!  .l:r.t;  to  rtv  yvcr  M.  f;\vnc'.'>l^ ''.:^.J  t'crt-rti'-o  ui.s  i:::crcll- 
<:A  in  thc\cry  t;  i^.fliu::  en  trir-l.  T'^t  -s  the  \crilL"t  ..oulJ  rot  lia\e 
been  qlvcn  ill  evidence  in  Lis  f;:voi:r,  z-.A  .i-.  li  cc/.i^l  not  be  Vriown 
■whether  V.c  v.oiilJcvcr  bripg  au  action^  t'.cii-  ck-ts  not  ftti::  to  be  * 
tUit  ccrtaii.r/  orintercd  wlikli  Ou^uLio  vxcluuc  a  wltneU. 

?•  Ire*!  !••  .  ]\  c;.rv:  \v'  a-c  a  pcrfon  r,  liirtr.'.r.oil  hi  ilic  qucriion  to  ' 
he  tlf .  'fic  d  b>  I'lC  cvv!!^  of  a  f  .ii:.  and  not  in  t'lic  li.it^  it  woiJd  be  bet- 
ter tr.nt  thr.  iLo  ild  ;  o  to  t'je  crcilib'ilry,  !!i:.n  ibc  competency  of  tbcr 
vvitr.fs  ;  ard  tbis  i^  i!ic-  jrevrilinL:  do5lrbic  in  :lie  courts  of  Great 
Britain.  In  rll  cau  s  of  Jojit  irc^alT'-s,  t\e  fLintitF  maj-  im- 
prove y  joint  tref]  i'fi'.-r  noi  named  in  bis  nainn,  to  be  a  witncfs  a- 
^aiiiH  ll.c  reR  :  ibj   ibeir   coavicVua  \TiIl  foi'cvcr  bar  an  a-^rion 

againft^ 
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ftgaitift  (uch  "^thefs  for  the  trelpafs.    m  A  nake4  tmft  without  in- 
tereft^  does  not  exclude  a  perfon  from  being  a  witnefsi 

^  Oeiktaiiy  if  tfa«  ihterdi  be  «ver  ta  ttiSiHg,  provided  it  t>e  cer- 
tain^ it  finiH  prevent  a  perTou  from  being  a  llntnds :  bat  Wliere 
icorporatiohs^  as  towns^  and  rotietKes  iCtt  concerned^  the  tiienibers 
fere  illowed  to  tieftlfy  from  the  neceffity  of  the  cafe,  as  no  other  per- 
JTon  teSti  be  Itt^istbA  to  know  the  fetSt^,  and  their  eKcladon  would 
Jerfdur  it  impdffible  to  obtain  afiy  proof ;  and  the  intereft  generally 
)$  fo  trifling  as  it  reQ>e£ls  each  individual,  tHat  ir  cannot  be  fuppof- 
«d  to  operate  njion  tlie  mind  with  fafficient  infiuence,  to  induoe 
them  to  deviate  from  the  trnih,  and  commit  perjury — But  in  cafes 
X!f  corporations,  agents  as  they  are  more  immediately  and  perfon- 
nily  concerned  in  die  fuit,  are  not  alloWed  to  be  witn^s. 

aA  i>erroii  may  fac  admitted  Voluntarily  to  tcftify  againft  his 
intereft,  but  cannot  be  compelled.  In  all  caies  where !  a  perfon  is 
offered  as  a  wttnefs  apd  it  appears  that  he  is  interefted,  if  he  can 
become  didntcrefted  by  any  a6h,  he  may  be  admitted.  For  this 
|jarpofe  he  ttiay  dllcharge  the  defendant  or  plaintiff  of  any  demand 
Vrtiichhe  has,  that  is  affc6ted  by  fuch  fuit,  or  may  receive  difchargcs 
ffohitheni  or  afay  other  peHbns  :  and  if  it  be  in  the  power  of  the 
fjerTott  offering  the  witnefs,  or  of  the  witncfs  to  releafc  or  dcftroy 
Jiis  ftttcrcft,  he  may  be  a  witnefs,  anH  this  may  be  dbne  In  opcri 
court  while  the  cafe  is  oh  trial.  With  the  cxprefs  defign  to  let  him 
Into  teflify  :  but  it  miay  be  corifidered  hdw  far  fuch  cilxumftances 
taay  affeft  the  credit  of  the  witnefs. 

4.    e  Attorhics  idHy  hot  b^  petiiiittcd  to  difcbver  ike  fecrets  of 

their  clieiits^  intrufted  to  them  in  the  confidence  of  their  employ- 

tA^nt^  tho  thty  offer  thetnfelves  for  thAt  purpofe  5  for  k  b  the 

privilege  of  the  client,  abd  not  bf  thift  attorney.     It  is  contrary 

to  the  policy  of  the  law  to  permit  any  perfon  to  betray  a  fecrec 

with  which  the  law  has  entnifted  him.     But  there  are  cafes  in 

which  attornitfs  may  be  e^amihed  :  firft,  as  to  what  they  knew 

before  their  retainer^  for  as  to  filch  matters  they  are  clearly  in  the 

feme  fituatiott  with  any  other  perfbn,  and  otberWife  a  party  might 

conceal  evidence  by  retaining  a  material  witnels,  if  he  belonged 

to  the  profeflion  of  the  law.     Secondly,  to  a  fatSl  in  his  owti  know- 

li  ledge. 
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pofe  him  to  be  a  witocfs  to  a  deed  produced  in  the  caufey  he  fhall 
be  examined  zi  to  the  time  of  execution.  So  if  the  qnefiion  b# 
about  a  rafure,  or  interUneatioB  ia  a  deed^  be  slight  be  examiiie4 
to  thequedion,  whether  he  had  ever  (eea  fiich  deed  in  other  plig^ 
for  tliat  is  a  fact  of  his  own  knowkdgp :  bot  he  oo^t  not  to  dis- 
cover any  confeflions  his  client  may  have  made  to  him  on  inch  had. 
m  But  ^^c  ^^s  which  the  attorney  is  not  bound.to  diCclofe  are  fiich 
communications  as  are  made  to  him  by  his  client  pending  the  fuk, 
as  infli-adions  to  him  in  the  condu^  of  it^  for  if  matters  are  dif- 
dofed  tq  lum>  after  the  end  of  the  diit,  tho  they  may  refped  it,  he 
Hiay  be  called  on  to  give  evidence  of  thofe.  i  Commonicatioos  how- 
«ver  confidential  and  under  the  promife  of  fecrecy  made  to  any 
perfons  but  attomies^  muft  be  difdofed  by  witnefles  when  under 
oath,  e  Au  attorney  is  not  bound  to  produce  papers,  and  fuch  like^ 
which  may  have  been  delivered  to  him  by  his  client  as  evidence  a- 
gainft  him  :  for  fiKh  would  be  e(^ually  contrar}'  to  the  policy  of  the 
law. 

J.  The  inftances  in  wjiich  x  perfon  may  be  a  witnds  ia  his 
own  cauCe.  It  is  a  general  rule  of  kw,  that  a  nian  cannot  be 
a  witni^is  in  his  own.  caafe  :  in  civil  caules^  the  rule  is  equally 
extenfivft,  that  hufband  and  wife  cannot  teftify  fior  each  otlier,  and 
this  is.  the  oi^y.  relation  that  excludes  witnelles.  But  from-  aecef* 
fity,  certain  exceptions  to  the  general  rule,  that  no  man  can  be  sc 
witneis  in  his  piwn  caufe>.  have  beea  iqtroduced,  becaufb  other  tefii-^ 
mony  could  not  be  obtained. 

i^  1{he  parties'  are  admitted  as  witneiles  in  adions  of  beok 
debt.  2.  Ix^  all  cafes  where  abillof  ufury  i&  filed  on  the  fecond 
day  of  tiia  fitting  ^,  the  court,  the  plaintiff  is  compellable  to  di£* 
clofehis-knowledge  refpediagthe  £i^s.in-queftion,  and  may  appeal 
to  the  confcience  of  the  defendant,  j^  The  agent,  fe£kor,  traftee, 
attorney,  or  debtor  to  an  abiconding  debtor,  in  a  fcire  facias 
brought  againft  him:  is  compellable  txi  diiclofe  on>  oath,  and  difcover 
any  eflate  in  his  hands  oi*^  debts  that  he  ewes,  that  are  the  eihite  6S 
tiie  abfcoflding  debtor.  4.  In-  cafes  of  private  ailauk,  the  party 
is  by  fiatutc  admitted  to-  his  eath  from  the  neceffity  of  the  caiW 

5. 1» 

4t  MiUsr  n»  GriTw^aU.  Sop.  C,  i?^%     ^  j  Barr,  Mj%   $  ETp.  di&»  71^^ 
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I  5,  In  certain  aftions  of  trcfpafs  given  by  (latute,  the  party  may  be 

I  9  witnefs.    6.  In  qai  tarn  profecutions  for  theft,  the  party  is  ad- 

I  mitted  to  (wear  to  the  lofs  of  the  goods  and  their  identity,     7.  In 

fiiits  to  recover  for  counterfeit  money,  the  party  is  admitted  n> 
fwear  to  his  receiving  the  money.  8.  In  profecutions  to  recovVr 
for  the  maintenance  of  baftu*d  children^  the  motlier  is  admitted  as 
sc  witnefs. 

4,  Of  the  nnmber  of  witncfles  required  by  law.  Byoftr  law 
one  credible  witnefs  is  conficlered  as  fufEcient  to  prove  anyinatter 
of'fadl,  in  a  fuit  of  a  civil  nature.  This  has  ever  been  the  com- 
mon law  of  £ng1and>  and  the  principle  is  founded  in  reafon  ;  for 
in  the  common  intercourfe  of  mankind,  it  will  frequently  happen 
that  a  greater  number  of  witnefles  could  not  be  obtained  with  re- 
ipe^  to  queftions  of  fa  A,  and  as  the  human  miAd  may  be  iatisfi- 
cd  of  the  truth  of  a  fadl  by  a  fingle  witnefs,  it  would  be  anr^afoh- 
able  to  require  higher  proof;  but  the  Roman  law,  which  has  been 
highly  celebrated,  and  to  which  the  modern  nations  of  Europe  arc 
^greatly  indebted  for  their  Juriiprudence,  required  two  witnefles  to 
proveaBi6t. 

5.  Ofprcfumpfive  Proof.  In  all  cafes  direftand  pofitive  proof 
is  to  be  adduced  if  it  can  be  obtained  ;  but  if  this  be  impoffible, 
then  the  law  admits  of  circumftantial  or  probable  evidence.  Prd« 
fumptive  proof  is  cither  violent,  or  probable.  Violent  prefunp- 
lions  are,  where  circumftances  arc  proved  which  ufually  and  necef- 
farily  attend  the  fa^ ;  sfad  are  therefore  confidered  to  be  ftiU  proofs 
till  the  contrary  appears.  As  if  a  man  be  found  fuddcnly  dead  in  a 
room,  and  another  be  found  running  out  in  hade  with  a  bloody 
fword.  This  is  a  violent  prefiunption  that  he  is  the  murderer, 
for  the  blood,  the  weapon  and  the  hafty  flight,  are  all  the  ufual 
concomitants  of  fuch  a  horrid  deed,  and  the  next  proof  to  the  fight 
of  the  foa  itfelf  is  the  proof  of  thofe  circumftances,  which  do  necef- 
farily  attend  fuch  fad.  So  if  a  man  gives  a  receipt  for  the  laft 
year's  rent  it  is  prefiuned  that  the  former  is  paid  2  for  a  man  is  fup. 
pofed  ti  coliea  debts  of  the  longeft  ftanding. 

Every  prefumption  is  more  or  lefs  violent  according  as  the  fc- 
veral  circumftances  fworn,  do  more  or  lefs  ufually  accompany 
^the  faa  to  be  proved.     Where  poficlliou  has  always  aocompnoicd 

•^a*tt 
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^a  errJMt  w'jr.  !•  setc^xr  x  ptrrj  or  a.  vkaR  a&  ioc,  anBOK 

frci-jt  It  wilt  r-x  criier  aaa  id,  cas'^ijt  ac  aatnT^^.     «  'Sir'.sir  1 

^ii"  d^<  £.;-r ;  bjC  »  ace  a  party  xncl  3J30c  be  a  wiaea^  c 

cir#r:/5t  f^jr  acothcr.  "Wcot  a  p^^J  »  a.  firazuLikar 
Kwt  n^  ti>  :>.*  £ilt,  tii s<«i  ccari  u>  &▼,  is  aoc  aisi^bLec 
0.*  ro  t',sf  ir^seral  rJ«  tlocre  are  feiac  esrepdooff. — ^Wbcre  \ 
of  thepirtle^  f«an^  u  the  place  of  UBcperibawfic^  CQarrrai 
€^crtd  to  he  jh'fr*cdy  the  OfChrr  iraj  be  adao^ed  to  prove  tek 
hezrCtr.  *  In  ic»re  fiicbs  agztsik  a  g^miioee,  he  laaj  pra^  tnt 
the  perfon  to  mhca.  he  U  cLkiier*ged  to  be  a  debun-,  !  11  titij«l 
td^d,  tliZt  ht  awtd  blm  nothbg,  for  the  plaimlT  tbads  la  ab 
plaice*  .So  what  the  teCuxor  Lld^  is  good  evidence  in  aa  adjoa  hj 
the  executor  or  adsiiniftrator^  for  tbej  leprdcat  him.  So  where 
the  ageot  to  one  party,  who  made  the  contra^  fiid  at  the  tii 
iF'lieo  It  w^9  made,  may  be  proved  m  ao  adioa  refpediag  that  1 
trai^i  for  be  was  in  ihc  place  of  the  party. 

What  old  people  have  been  heard  to  (ay  with  refpeft  to  the 

hfrmdi  (if  land,  and  who  arc  dead,  may  be  given  in  evidence  in  an 

9!t\on  where  the  biiunds  are  in  qucftlon.    ^  WTierc  pofitive  proof  is . 

not  to  be  had,  the  declarations  of  pcrfons  nnintereftedy  and  who 

arc  then  dead,  may  be  given  in  evidence*    As  in  queftions.of  Ie« 

gUimicy,  it  has  been  pradifed  to  admit  evidence  of  what  tlie 

parents  have  been  heard  to  fay  with  rcfpeft  to  their  marriage. 

i^o  hcarfay  is  good  evidence  in  cafes  of  pedigree,  as  to  prove  who 

VTM  a  man's  frrandfathcr,     *  In  queAions  of  prcfcription,  hcar- 

fiy  is  good  evidence  to  prove  a  general  reputation. 

HearPay 
^KJrh.   r79.  ^1bid»62.  ^  DeWit,  vs.    BaMwin,  Sup.   C  ij^* 
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Hearl^y  Q  adnuffible  exid^ce  to  prove  what  ^witfidTs  ^s&klx 
«tthcr  in  corroboratioa  of  his  teftinipDy^as  to  fl^e^^  that  he  is  coiv 
iifient  and  has  uniformly  told  the  fame  ftory  :  or  in  contradiftioa 
of  ity  to  fhew  that  he  has  before  told  a  diflferent^fl>ory^  and  tkit 
iie  i&  not  to  he  credited^  W-hat  the  party  has  been  heard'  to  &y> 
4>r  acknowledge-  againfthtiown  intejreft^  may  be  admitted  to  be 
given  is  eYidenceagataft  him  :  but  ho  cannot- be  alloved  to  prove 
w.hat  he  has  iaid:  ia  his  own  £&vour.  Thu9  when  a  party  has^ 
ticknowltdged  the  coirnniffioti,  of  a  trefpafs^  the  exiftence  of  a  debt^ 
or  the  execution  of  a  contra^,  k  is  good  evidence  ;  fo  is  any  thing 
lie  has  find'.  refpeOhig  any  matter  in  dHpute.  But  wbea  proof  is 
admitted  of  the  conMion  of^the  party  at  any  particular  ttme^  the 
^wbolc  of  bis  converiation  {hall  be  taken  together,  and  not  (bme 
detached'  part  of  it  ;  for  it  may  be  the  cafe  that  fonie  expreffioQ 
taken  (eparately  might  operate  againfl:  him,  but  would  not  if  taken 
m  connexion  with  the  whole  ftory. 

7,  The  gjEDcral  Rules  of  Evidcnce.^  He  who  produces.a  wit^ 
upft  has  a  right  in  the  firft  place  to^o  through  with  hise3(cuni44- 
tipn,  then  the  other  party  may  crofs-exaqiine  hmv, 

I.  a  The  firft  general  rule  of  evidence  is,  that  in  every  if&e 
the.affirmativejis  to  be  proved.  This,  rule  is  founded  in. the  na- 
ture of.ibing^  as  a  negative  cannot  tcgularly  be  proved,  ai|^  thercr. 
fore  it  is  iufficient  to  deny  what  is  af^nncd  tijl  itis^proved. ;  but, 
when  the  affirmative  is  proved,  the  other  party,  may  conteft  it  by 
oppofite  prooft,  for  that  is  not  properly  the  prooC  of  a  n^gative^. 
hut  of  a  propoHtion  totally  inconllilent  with.wha^is.aiSiTn^d^ 

3.  *  A  fecond '  general  rule  is,  that  no  evidence  need  be  given 
of  what  is  agreed  by  the  pleadings,  for  the  jury  are  only  to  try 
the  matter  in  iflue  between  the  parties,  fo  that  nothing  elfe  is  pro- 
perly before  them.  So  the  jury  cannot  find  any  thing  againft 
that  which  the  parties  have  affirmed,  and  admitted  of  record^  tho 
the  truth  be  contrary. 

^.    £  A  third  general  rule  is,  that  wherever  a  manxamiethave* 

advantage  cf  any  ipecial  matter  by  pleading,  he  may  give  it  la 

evidence 
M  fiuiL  N.  P.  29S.     Efpin.  dig*  7;8.  i  Ibid.  t  D^ug,    1^5. 
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evidence  under  the  general  Mae.    «  In  trover,  the  defendant : 
give  a  fpccial  juftificatlon  In  evidence,  becaufe  he  cannot  plead  ir. 

4«    A  foarib  general  rule  of  evidence  is,  that  the  beft  evidence 
which  the  nature  of  the  thing  admits  and  is  capable  of,  nnift  Jtwaym 
be  given.    The  true  meaning  of  the  rule  is,  that  no  (och  evidencre 
(hall  be  brought  that  from  the  nature  of  the  thing  (uppofes  (bill 
better  evidence  behind,  in  the  parties  power  or  pofieffion  ;  for  fodi 
evidence  b  altogether  infofficient  and  proves  nothing  ;  as  it  carries 
a  prefumption  contrary  to  the  intention  for  wliich  it  is  produced  ; 
for  if  the  greater  evidence  could  make  for  the  party,  why  Is  it  not 
produced  ?  Thb  rule  therefore  confifls  of  to  parts,     i.  It  muft  be 
the  beft  evidence.     2,  It  nuift  be  in  the  party's  power,  or  po&ffion ; 
for  if  not,  it  is  not  his  default  that  it  is  not  produced  ;  therefort 
where  any  deed,  or  inftniment  appears  to  be  loft,  without  any 
fault  in  the  party,  in  fuch  cafe,  a  copy  is  good  evidence.    $  There- 
fore no  parol  evidence  of  any  faft  or  agreement  fhall  be  admitted, 
where  there  is  written  evidence  of  fuch  fad  ;  for  witten  evidence 
(peaks  for  itfelf,  is  liable  to  no  perverfion  or  mifconftruftion,  and 
is  more  accurate  than  memory  can  be,  which  is  uncertain,  and 

fallible. 

• 

*  If  the  original  is  proved  to  be  loft  or  deftroyed,  then  copicf 
are  admiilible  ;  for  then  the  copy  is  the  beft  evidence.  So  if  the  ori- 
ginal is  proved  to  be  in  the  hands  of  the  oppoftte  party,  in  fuch 
cafe  a  copy  may  be  given  in  evidence,  if  fuch  party  refufcs  to  pro- 
duce it  upon  notice  given  for  that  purpofe.  But  if  a  copy  of  a  deed 
or  fuch  like  inftrument  is  offered  in  evidence  on  the  ground  of  th€ 
original  being  loft,  it  muft  be  proved  by  a  witnefs,  who  compared 
it  with  the  original,  otherwifc  there  would  be  no  proof  of  the 
copy,  or  that  it  had  any  relation  to  the  deed.  If  diere  be  no  , 
copy,  then  parol  proof  is  admiilible  with  refped  to  the  import  and 
contents  of  the  writing,  e  Where  a  copy  is  offered  in  evidence, 
fufHcient  probability  muft  be  fhewn  to  the  court,  to  fatisfy  them, 
that  the  original  was  genuine,  as  well  as  that  it  was  loft,  before 
the  party  ftiall  be  admitted  to  read  it. 

5.    /  A  fifth  general  rule  of  evidence  is,  that  parol  evidence  can 

sever 

•  I  Jones,,  24c.      B  Efpin.  dig.  780.      e  Bull.  N.  P.  194.      d  I  MoJ-  4* 
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never  be  admitted  to  explain,  controul,  vary,  or  contradiA  writ- 
ten :  but  where  there  b  a  doubt  on  the  face  of  the  words,  refpefi* 
the  matters  to  which  tlicy  refer,  in  fuch  cafe  parol  evidence  may  be 
admitted  to  explain  fuch  fads.  Ambiguities,  or  doubts  refpeding 
the  conftrudion  of  deeds,  are  divided  into  ambiguities  that  are  f^ 
(tret,  or  not  apparent,  and  ambiguities  that  are  apparent.  An  am* 
biguity  not  apparent  b,  that  which  feeras  certain  and  without 
doubt,  for  any  thing  which  appears  on  the  face  of  the  deed,  or 
inftruraent  ;  but  there  is  fome  collateral  matter  out  of  the  deed  or 
inftrumcnt,  which  creates  the  ambiguity.  Where  the  ambiguity 
is  of  this  nature,  parol  evidence  is  admiffible,  for  the  inftrument  it- 
felf  being  certain,  but  the  doubt  arifmg  from  fomething  extrinfic, 
extrinfic  matter  fhould  be  admitted,  particularly  as  it  fortifies  and 
gives  effeft  to  the  written  evidence. 

But  where  any  implication  or  conftrudion  of  law  arifes  from  any 
written  evidence  whatever,  parol  evidence  may  be  admitted  to  ex- 
plain that  implication  ;  for  that  is  not  to  alter  the  written  inflru* 
ment  itfelf.  The  implied  revocation  of  a  will  by  a  fubfcquent  mar- 
riage and  birth  of  a  child,  is  liable  to  be  rebutted  by  parol  evidence. 
m  So  where  the  teftatrix  devifed  her  eftate  to  her  couzin  John  Cleerej 
and  there  were  both  father  and  fon,  of  that  name  ;  it  was  held  that 
parol  evidence  was  admiffible  to  prove,  that  the  fon  of  that  name 
was  the  perfon  meant ;  for  as  the  objection  arofe  from  parol  evi- 
dence, parol  evidence  ought  to  be  admitted  to  anfwer  it. 

*  An  apparent  ambiguity  is  that  which  appears  in  the  face  of 
the  inftrument  or  deed,  and  is  an  omiflion,  and  can  therefore  never 
be  fupplied  by  an  averment,  for  that  in  efFe^St  would  be  to  make 
that  pafs  without  deed,  which  the  law  appoints  (ball  not  pals  with-, 
out  deed.  As  where  there  was  a  devife  in  a  will,  but  the  dcvifec'« 
name  was  omitted,  it  was  held  that  parol  evidence  was  inadmiffible 
to  (hew  who  was  meant  :  for  that  would  be  to  add  to  the  in- 
ftrument. 

'  In  a  fpccial  adion  of  mdebitatus  aflumpfit,  for  part  of  the  price 
for  which  land  was  fold  and  conveyed  by  deed,  two  qoeffions  a* 
rofe,  whether  the  plaintiff  might  introduce  evidence  to  proye 
that  the  land  had  not  been  paid  for,  contrary,  to  his  acknowledge- 
ment 

•  Bfill.  N.  P.  ^97*        >  IWa,    JLrj^,  dlfr   788.   t  Coacvi.  Tncjf 


and  whether  parol  evidence  by  the  fiatute  of  frauds  and  pcrjimey 
was  admiifible  to  prove  money  to  be  due  in  confideration  of  the  faltf 
of  lands.     The  court  determined  that  the  acknowledgment  of  a 
ApnHderation  having  been  received  in  the  deed,  is  neceftary  to  au- 
thenticate die  deed^  and  eftops  the  grantor  from  denying  it,  butT 
is  not  evidence  of  the  adual  payment  of  the  motiey,  fo  that  the 
plaintilF  may  prove  any  fablifting  obligation  for  the  hloney  where' 
by  it  is  ftill  due  :  and  that  this  contraft  having  been  executed  oi 
the  part  of  the  |5laimitF,  is  thereby  taken  out  of  tlie  (latute^  and  tor 
Mow  the  dtfendant  to  take  ad^lntage  of  th^t  ftatbte,  would  be 
perverting  a  (latute  made  for  the  pjrevention  of  frauds  to  the  pro<' 
trdion  of  fVaud. 

6.  «  As  to  the  point  how  far  the  chafa&efs  of  tvitnefles  ftay  he 
Impeached  on  trials  it  is  fettkct^  that  in  the  impeachment  of  the 
trcdit  of  a  witncfs,  yoo  can  only  enquire  and  e^tamine  into  his  ge^- 
fal  character  ih  rel^eft  of  truth  ;  but  ftiay  hot  be  admitted  to  provi 
|«rtkuhr  fads  ;  for  every  taan  is  fiippodd  to  be  capable  of  fupport- 
gin  the  one,  hot  it  is  not  likely  that  he  fhould  be  prepared  to  anfcvcf 
the  Other  without  notice.  In  thefb  cafes,  the  ivitnefs  is  not  to 
give  evidence  of  his  particular  opinion,  with  rcfpeft  to  the  charac- 
ter of  the  witnefs,  attempted  to  be  hnpcached  from  iriete  peHbiial 
knowledge  ;  but  what  is  the  common  reputation  tff  tik  ^itiieis^  iu 
the  general  eflimation  of  his  neighbours  and  acquaintance^ 

A  party  (hall  never  be  permitted  to  bring  general  evidence  to 
diicredlt  his  own  witnefs  ;  for  that  \v*oulcl  be  to  enable  him  to  de- 
ftroy  the  witnefs,  if  he  fpoke  againft  him,  and  to  make  him  a  good 
Tvitncfs  if  he  fpOke  for  him,  witli  the  means  in  his  own  hands,  to 
deftroy  his  credit  if  he  fpoke  againft  him.  But  if  a  witnefs  proves 
a  fadlin  the  caufe  which  makes  againft  the  party  who  called  hirav 
yet  the  party  inay  call  other  witnefles  to  prove  that  thefe  fads 
were  otherwife  ;  for  fiich  fa£ls  are  evidence  in  the  caufe,  and  the 
other  witneffe*  are  riot  called  diredTy  to  difcrifdit  l^e  firR  ;  but  flie 
ixapeadmieBt  of  his  credit  is  mcideatal  a^  cd^l^^dtiitiaT  o^ly. 

7.  B  The  laft  general  rule  of  evidence  is,  that  if  the  fubftance  of 

jflue  be  proved,  k  is  fufficient :  but  this  ru^lc  in  its  grcatcft  extent 

is 
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Ib  applicable  only  in  cafes  fbcuiiled  on  torts  ;  for  there  it  is  not 
ncceflary  to  prove  the  trefpafs  or  injury  to  be  done  on  the  day 
(Hedged  :  a  and  in  a6lion  of  wafte  for  cutting  twenty  aihes^  proof 
that  the  defendant  cut  ten  is  CifFicient^  for  the  iflue  is  wafte  or 
no  wafte. 

lo  all  a&lon)9  on  parol  contrads  the  day  is  not  material^  and 
in  anions  of  implied  promife  it  is  not  neceflary  to  prove  the  prtcaie 
fom  declared  for.  ^  But  in  aU  aclions  founded  on  cxpreis  contra^h 
whether  parol  or  written,  the  plaintifFinuft  prove  the  contradt 
ftated  in  his  declaration,  exprefsly  as  laid  ;  and  a  variance  may  be 
taken  advantage  of  under  th^  general  iflue  ;  for  his  proof  muft  cof- 
refpond  with  his  allcgjitions.  c  The  plaintiff  declared  on  an  agree. 
anent  by  the  defendant,  to  deliver  him  good  merchandizable  com  s 
proof  of  an  agreement  to  ^livcr  corn  of  the  iecond  fon,  was  heW 
not  to  fupport  the  iflue.  d  The  |^aintiff  declared  on  a  note  for 
Weft- India  goods,  and  the  note  produced  in  evidence  was  for  rum 
And  mohiffes,  the  variance  was  held  to  be  fo  material,  that  the  note 
did  not  fupport  the  iiliie.  «  So  in  aflumpfit  agatnft  fcvcral,  a  joinC 
oontra6b  muft  be  proved  or  the  iflue  is  not  fupported. 

/  The  plaintiff's  proof  mnft  corr^f^Nrnd  with  his  title  as  laid  iii 
the  declaration,  g  As  in  ad^ion  by  a  landlord  againft  his  tenant 
for  negligently  keeping  his  fire,  the  declaration  was  of  a  demife 
for  a  lerm  of  years,  and  the  evidence  of  a  tenancy  at  will,  this  va^ 
riance  was  held  to  be  fatal^ 

It  has  already  been  remarked  that  one  witneft  Is  fdfficient  to 
prove  a  fad  ;  but  as  in  the  courfe  of  trials  a  number  of  wit^ 
nefles  are  adduced  on  each  fide,  whofe  teftimony  is  not  endrely 
confiftcnt,  it  become  neceflary  to  adopt  (bme  general  role  to  dW 
re£h  the  mind  of  the  triers  m  weighmg  the  cvklence  laid  before 
them. 

Where  there  is  an  apparent  inconfiftency  or  cottttadi^aJon  in  the 

teftimony  of  witnefles,  it  is  a  general  rule  that  fiich  interpretation 

and  conftradlion  fliall  be  put  upon  it  as  to  ttiakc  it  agree  if  poffible  : 

for  the  law  will  prcfume  that  every  body  fwears  the  truth,  and  that 

BO  man  will  lie  guilty  of  perjury^    If  &ch  c<mftruaion  can  be  given 

K  k  as    ' 
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as  will  xrcondlf  their  trOinunues,  h  fliall  be  yntteirml  to  a  f 
-ftrcdion  that  will  make  them  filagree.  But  if  the  teftiniooj  of 
IK  itorfies  be  io  coiuradi&OTy  tipat  it  caqixit  be  leconcikj^  ^  if  our 
xeftjfiesjn  the  «ffinr«ati;e,  and  the  other  in  the  oegitiveythe  ^ffina- 
ative  witnds  is  to  be  believed,  fiir  it  is  a  general  rule,  tint  ofte 
affirmative  witnefi  outweighs  ieveral  ne^txves.  The  neg^vc 
^vitnefs  can  only  fwear  tlu^  he  does  not  know  thefaift,  the  affino- 
ative  fwears  direcllj  to  his  knowledge  of  the  b€t.  Therefore  the 
fad  which  the  affirmatiTe  fwears  to  be  true,  may  be  fb,  while  the 
other  knows  nothing  of  it,  and  of  cooxie  bot&  fwear  to  the  troth 
according  to  their  knowledge.  In  this  way,  the  teftimooy  is  eaiily 
reconciled,  and  the  oath  of  the  affirmative  witnefs  is  to  be  relied  on. 
Where  two  perfons  are  at  the  &ffle  place,  one  fwears  that  a  par- 
ricularfad  happened,  and  the  other  that  it  did  not,  this  makes  tlie 
•ontradidion  to  be  more  exprefi  than  if  he  fiiki  he  iid  not  fee  it  e 
for  it  is  poffible  that  their  fituAion  may  be'  fuch  that  a  witnels  may 
know  with  as  much  certainty  that  the  fad  did  not  happen,  as  it 
could  be  known  that  it  did  :  but  even  in  (iich  cafes  where  the  cre- 
dit of  the  pe^ons  arc  equal,  the  affirmative  witnefs  is  to  be  be- 
lieved, for  the  fad  may  have  happened,  and  the  negative  witnefe 
^  Apt  fee  it,  or  he  i^ay  k^c  fbrgMjCen  it.  But  the  affinqatire 
wi|:ncfe  .coi^  sot  fee  »nd  r^rmefi^r  a  fad  |hat  djd  m^  bappai, 
h^mA  diercfore  t»e  heUH^>  or  he  fuppofed  to  jbc  gwlty  offer- 
jvry  ;  .^hile  the  atiicrniayb.e  cleared -of  aay  fiidi  (i^ickn. 

It  is  a  general  remark  that  a  negative  cannot  be  proved.— 
Where  .witnefles  fivear  affirmatively  to  a  fed,  it  viil  not  beiif- 
felent  to  difprore  it  by  witncfles,  who  deny  it  $  but  it  maft  bedooe 
by  proving  other  fads  not  only  contradidary  to  it,  bat  inconfiftent 
with  it,  and  which  fliew  ijiat  fuch  fed  cooM  aot  have  extfti^. — 
Where  witneflss  fwear ^  to  (auSts  that  arc  diredly  rapugnaat  and 
contradiclory  to  each  other^  their  teftimony  cannot  be  reconciled, 
bu|:  wp  mufl:  hnve  recourfc  to  other  rules  to  decide,  which  is  |:oJ>e 
credited.  Tbu.^,  if*  a  "vvitncfs  fwears  that  he  faw  a  perfon  commi]( 
a  certain  trefpaCs  at  a  particular  time,  apd  another  witnefs  fwears 
that  Ije  faw  the  fame  perlbn  in  a  diiferent  place  at  a  diftancp  at  th^ 
fame  liine,  here  tlie  teftimony  of  both  is  affinn^itive,  <;onU'?wl»dprj 
aiid  irrcconcUeable.  'S&'hero 
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Wliicrt  tihe  nulAbW'  of  w!thcflSi8  addiiceB  hf  carh  pafty  is  cBffe* 
r^ilt,  and  their  ciuifafters  arid  means  of  kric/wlci^'cqiial,  the  gi-cat- 
eft  number  of  wimdie^  to  a  fift  moft  b*  relied 'on>  in  j*efefettfctf' 
t6 'the  finaller.    Wlici-c'  the-  nmnbcr  of  ivItnfcflfes^aW  cqital  or'iar- 
qual,  on  both  fides,  if  tkiiir  chatafteri  and-meanSi  ofknoyledge' 
are  cBffefcftt,  then  the  weight  of-  cvIdiincclnuR  "ptB^lidcratctipdif 
the  following  principles, 

t:    'rtie'gbncral  charaftrt-  of witnefti  tn'pi^lnfbf truth  mulHbe 
cdhXder^d,  and  other  ^hneAtff  May  be  called  upon  either  to*  iiW.' 
peach^brfupport their charafters.  Whehethe  dtarafterof  a^itnefi" 
i^fupported^by  the  opittlon  or  te(liiiilony)DrpMbn»of  tredit;thlit  h6* 
IS  a  mail  oftnith,  hjste(Hmbriyaeqdii'esfh*e!i^-an4'confirtn"tttioti; 
Btit  whkrt  witneflerf  of repiit*  t*ft!fy>thttt  ihe  geifcraT'chat^ifter  6f» 
th^'wftnHb  is  not  good>  and  thsit  his  teftinnmyis  nbt  ti  be  relied ' 
on; the' jury oug^t  to  difregardlt.'    But tlie  withefies ^o'are  cai^' 
led  upoii'to  fupport  oi*  iiiipcsfch  the  character  of  witnefles;  ought  t6* 
be-oPfair  and  tmblemilhed  reputations  :  and  the  efTetfb  of  their  teftr- 
mony  will  be  in  proportion  to  the  goodne^  <^  their  cha[raSei',  for 
they  may  be  impeached^  as  well  as  others. 

2.  Tlie  credit  of  ^  w!tAefs  itf  to'be  jiidged  of  iii  fonie  meafure* 
accordhig  to  hh  ftktc  arid' dign!^  Snlifd,  fir  nieh  whofe  education' 
and  ftile  in  life  has  rendered  them  refpeaable/anJ  who  arc  in  afflii- 
eat  or  caiy  circumflMces,  are  fuppofed  to  be  more  hard  to  be  pre- 
vailed upon  to  commit  perjury,  than  thofe  who  by  tlieSr  poverty 
ailsesipofed  to  the  temptation'  of  bribery. 

3.  The  total  indifFefentc  6f  the  wttriers  to  tlie  point  tn  qucftion, 
will  cflcntially  corroborate  his  teftimony  j  fcf  where  a  perfon  is 
particularly  c6rineded  with,' or  nearly '  related  td  the  jxirty,  it  is 
prefiimable  that  however  hon<^  he  may  be/an  imperceptible  bias 
will  be  thrown  on  his  mmd^^and'he  will  naturally  b^  influenced  to 
tcftify.as  favonrableas  pofliWefor  his  friend:  .  We ttiAy  tlicrefore 
in  many  inlftances  refofo  full  credit  to  the  teftimony  ofanhonett 
man,  .tho  we  believe  him  to  aim  at  the  truth,  becaufe  of  diis  preju- 
dice which  may  operate  without  his  knowledge.  The*  truth  of  tliis 
remark 'wil?  be  often  oblervod  where  panics  call  upon  witnefles 
"Br^m  their  family,  tho  perhaps  they  may  agree  in  the  general  tenor 
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of  the  flerjr  with  indiffiemit  witnefles,  jet  a  certam  prejudice  it  mfty 
be  obiErvcd  wiU  commoiily  induce  them  to  ftate  (IroagLy  tboTe  fz&M 
which  ihey  thiak  will  operate  in  iavoor  <^  their  reladons,  and 
coloarthoTefiiviiQrablj  which  they  dunk  will  operate  againft  them. 
Where  a  peribn  whofe  charader  it  not  very  good  b  thas  con- 
Heded  with  the  ptrty^  hot  little  regard  is  to  be  paid  to  hb  cefU* 
motty. 

4.  The  !0eain  of  infbrmatum  and  the  difceniinent  of  the  wit- 
neflety  wiU  have  great  wdght  in  confirmiag  tbelr  teftiniony.  For 
whea  die  witnefii  has  hsd  the  heft  means  <^  knowledge,  and  can 
^ve  a  good  account  and  reafon  for  his  recoUcdion,  and  can  poiaft 
out  the  c«rcttmft;iidn  that  nlhally  and  naturally  attend  the  traoT- 
adiooj  he  b  to  he  credited  in  preference  to  one  who  cannot  cxplaia 
the  grounds  of  hb  knowledge,  and  teftiHes  diredly  to  the  mate- 
rial pointy  without  being  able  to  detail  the  ufual  and  probable  at- 
Cendant  circumflances.  But  ftill  a  witneis  in  certain  cafes  b  to 
be  diftmAed  if  he  ismoretnimite  and  particular  in  bis  rcc(diedioa 
than  it  probable  ;  for  if  the  cran(k£lion  be  of  an  «ncient  date^ 
and  the  witnefs  relates  fome  trivial  circumftances^  which  would  not 
probabljr  be  remembered  for  fo  long  a  time,  it  is  to  be  prefumed 
chat  he  has  iabricated  the  fiory,  and  relates  fuch  minute  drcum- 
fiances  to  acquire  credit. 

5.  The  probability  of  the  ftory  according  to  ihe  nature  cf  thhigs, 
is  much  to  be  regarded  in  weighing  evidence.  When  a  witnefs  re- 
lates fadSy  which  are  very  improbable  in  there  nature^  or  attend- 
ed With  improbable  circumftances^  he  b  to  be  fuipeded,  and  it 
yeqaires  tnore  evidence  to  convince  the  mind  of  fuch  fads^  than 
^'here  they  are  according  to  the  ordinary  courle  of  things. 

6.  Tbemanner  in  wlnchu  wttneTs  relates  theftoty,  will  conrri- 
lovUe  fnuchto  imprefs  the  minds  of  the  triers  with  a  convidion  of 
Its  truth.  It  is  hardly  poffible  to  dcfcvibe  that  peculiar  tnafiner  of 
tcUjiig  a  ftory  winch  is  caiculatcd  to  make  people  believe  it. 
The  difcermnent  t>f  courts  and  juries  in  thb  way  may  often  find 
ftrong  grounds  to  convince  their  minds.  Therfe  b  ^  certain  artlefs 
mA  uoaiieded  sir,  and  ^  plaki  ^oftcife  flt^aoer  iu  fprmg  ttdimonf 
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^whicb  hipreBes  the  mind  with  irrififtlble  c4^iivi£tion  of  ks  truth. 
^Vhea  a  witneis  appears  to  be  impartial,  candid,  and  difpallianate, 
and  ha«  a  clear  under&uiding  of  the  matter,  he  will  be  credited  : 
but  there  are  many  inCbances  where  honeft,  but  ignorant  p«)ople 
teftjfyln  fiich  a  confufed,  inaccurate  and  blundering  manner^  that 
thdr  ftcMy  makes  little  hnprcffion  on  the  mind.  Where  a  witnefs 
is  paffionate,  and  vehement,  exprefles  hhnfelf  with  nnufual  confi-' 
dence,  and  makes  folemn  proteftations  that  what  he  fays  is  true,  h« 
is  to  be  diftrofted  r  for  where  a  perfon  is  confcious  that  he  is  fpea- 
kingthe  truth,  he  will  baverecourfe  to  no  fuch  artifice  to  enforce 
it  :  but  when  he  knows  he  is  uttering  fallhood,  it  is  natural  for 
Inm  topra&ice  fuch  arts  to  perfuade  people  to  believe  him. 

7.  In  the  courfe  of  the  evidence^  the  triers  will  often  find  in 
certain  collateral  circumdajices,  which  are  tcfliiicd,  a  clue  thaX 
will  lead  them  with  n^ore  infallible  certainty,  than  direct  evi- 
dence, to  the  difcovcry  of  the  truth  ;  and  by  which  they  may  ex* 
plain  and  correct  dircft  evidence,  and  afcertain  how  far  it  is  tote 
credited.  In  refped  of  fuch  circumftances  the  parties,  or  the  wit- 
neilcs  have  rarely  art  and  cunning  enough  to  be  guilty  of  raifrcprc- 
fentaion,  and  they  may  often  form  a  train  of  probable  proof  on  winch 
the  mind  may  fafely  red. 

In  all  cafes  ht  who  takes  the  affirmative  fide  of  the  ifiue,  is  bound 
to  adduce  fufficient  evidence  to  convince  the  minds  of  th,e  triers  of 
its  truth.  If  the  other  party  can  produce  evidence  of  equal  weight 
and  credit  to  counteradl  it,  or^an  render  it  very  doubtfol,  the  ifllie 
nuft  be  adjudged  not  to  be  fupported  :  for  no  man  ought  to  recover 
from  another,  when  his  right  is  rendered  very  doubtfbl  and  un* 
<:6rtain. 

After  having  explained  the  rules  of  the  law  that  are  calculated 
in  the  beft  manner  to  difcovcr  truth,  we  cannot  omit  to  make  the 
melancholy  temark,  that  human  teftimony,  the  only  fource  of  trutli 
with  refpcft  to  fa^s,  is  fo  corntpt  and  fallible,  that  it  is  too  often 
Impoilible  to  difcover  it.  Mi.^repreientations  frequently  arife  from 
the  weaknefs  and  ignorance  of  w  it ncfles,  as  well  as  from  their  wick- 
<eiinels  :  but  as  this  is  the  only  modfc  of  fettling  controverfies,  and 
<u  focieQr  requires  that  there  Omid  be  an  end  of  difputes,  the 
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or  ix::::jrM  hsA  ueez  Jerr^  ro  appesr,  aad  |g£3f»  caaocr==i^  avx 
#$/Xe  cr  WKxWtT  6trpcodin^ht€Me  zmw  cosmx,  aa:ca>iggrrfcj>w  1 1» 
K^  &>if  reay/<^^  £bi  f>r  his  cs^  asd  dBrgo,  as  kzricgR^BS 
t«  ^0tc\I.^,»'Jt  of  *hr  fUre,  b  occci^iy  to  be  afiowc^  docs  ast  ao- 
|?tar,  f»'.  ';r  5 :» li-arf  J  '/r  reaibcable  cxcsir  tfaesre£>r,  ihiH  ^  cvoy 
f ;<h  ofTrni-e  fwftk  tr*:r.v  Ci;-iJDg«,  aad  pay  to  the  party  gnrred, 
firh  dai»wg»f  it  he  .^*i!!  f  ili'm  bj  mfm  of  bis  defkdt  of  appezr- 
aure^  ro  He  roc?r/eted  by  bill,  plainr,  or  iafbrmaikn,  is  anj  coizt 
of  record. 

9.     Of  OepofitWnis.    TUe  prafttce  of  taking  tb«  drpoGdoos  «f 
wUti'riftM  to  be  improved  in  coorti,  ts  acknown  to  tlic  < 
and  wau(  tntrodoced  by  fiatijtc 


Whrn  a  witiMrft  i<  going  to  (ea  or  oot  of  the  ftate,  lives  1 
than  twenty  milc»  from  the  place  where  the  cafe  is  to  be  tried, 
or  by  iff,  ficknefs^  or-  bodily  infinnity,  is  rcndefed  incap^e  of 
travelling  and  appearingJU  court,  any  affiftaat  or  juftioe  of-tfae 
prare  may  take  affidavits  out  of  conrt,  provided  a  nottficadon  with' 
reafrm-jMe  time,  be  mado  out,  and  delivered  to  the  adv«r&  party, 
if  withui  twenty  miles  of  the  pbce,  or  left  at  the  pkcsdriiifr'' 
/) welting,  or  tifual  abode^  to  be  prefent  at  the  tine  of  takir^  fiicfa'' 
aflulavjt,  if  he  think  fit.  Every  fuch  witnefslhall  be  careftdlyex- 
amined  and  cautioned  to  teftify  the  whole  truth,  and  being  fwom, 
tli^  afflftant,  or  jufticc  fliall  attcft  the  fame,  with  the  time  of  taking, 
and  that  the  arUcrfe  party  was  prcfent,  if  fo  ;  or  that  a  notifica- 
tltm  wa»  fent  to  him,  if  fo  ;  and  fliall  feal  up  the  teftimony  and  de- 
liver It  to  tli6  party,  or  he  may  deliver  it  unfcaled  to  the  court  : 
'rii^  whnef«  mnft  fubfcribe  the  depofilion,  and  the  ailiftaiit  or  juflice 
mnft  rtire«5l  it  to  the  court  where  it  is  to  be  improved.  No  perion 
infercfted  flinll  write,  or  draw  up  the  tcflimony,  nornn  attorney 
in  hi«  clipni*s  caiift-,  and  Iftliedepofitionbe  taken  in  any  other  way, 
or  urtcr  being  fcaled;   is  broken  open,  it  fliall  be  rcjccicd. 

Witneflcs 
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Witoeflefl  to.TviUsinay  be  fwom  berore.tbejiext.;dSftantor  jviC* 
tice  of  the  pcace^  and  the  oath  entered  on  t}xe  batk  lof  it^  whi^fi  QmJX 
be  as  eifedual  a&if  they  appeared  before  the  court  in  peribn.  If  «t 
perfonrefoie  to  appear,,  and  ^give  his  depofition^  he.b  liable  /to 
the  fame.peniJty  as  for  refuiing  to  appear  befoce  a  court  as  a  witneft* 

a  It  has  been  determined  by  our  courts  that  \7hen  dcpofitions 
are  taken  out  of  the  ftate  notice  fliould  be  given  to  the  adverft 
party,  or  to  his  known  agent,  or  attorney  if  within  twenty  miles 
«ftbe  caption,  and  if  llic  party  him&lf  lives  -out- cf  the  >ftate,  and 
has  a  known  agent,  or  attoirney  in  the  ftate,  he.fiiall'iie  >notilied. 
^  That  vbeve  dcpofitions  ate  taken  in  J:bis.  ftate,  ^cbin  twenty 
miles  of  the  adverfe  party,  who  lives. out  of  the  ft«te,  notice  mail 
be  .given  hkn  to  attend  at  the  time  of  taking,  or  they  will  not-be 
admH&ble.  c  When  feveral  are  joined  in  a  fait,  depofitlons  can-^ 
motheimpraved  againft  inch  of  diem  as  are  BOt>notlfied  of  the  tak- 
ipg,  «but  each  pei^in  mnft  have  notice,  if  wifiun  the  diftaoce  tlie 
ftatute  prefcribes. 

rrf  That  -where  the  adverfe  party  within  this  ftate  lives  more 
^an  twenty  oulcs  from  the*  place  ef  caption,  if^he  has  a  knotfii 
Ingest  «r  attcscney  within  twenty  miles,  fuoh^agetst  or  attorney 
QUift  be  notified  :  but  as  this  decifien  is  clearly  agamft  the  fta- 
tute, it .  is  Bot  probable  that  k  will  bxxg  be  ccmfidcred  as  law. 
€  Tbatadepofitiotidvawsiby  the  plaiotHF,  copied  by  atiiird  peribti 
:||id  aiifcerwArds  fvmm  to  before  a  juflice,  the  adrcrfe  party  cited 
<wd  prefi;at,  and  an  addition  made  by  the  jaftice,  might  not  be  read 
esvepting  that  part  added  by*  the  jofticc.  /  That  dcpofidotts  ove- 
^^dfiuHil^  iu  qui  tarn  anions.  But  this  nuift  l^e  under  Aood  to  be 
where  no  corporal  punifluneot  can  be  inilli<^ed. 

10.  Of  Demurrer  to  E\idcnce,  i  If  the  plaintiiF  or  defendant 
give  in  evidence  matter  of  record,  or  writings,  or  parol  c\  idence, 
on  which  a  doubt  in  law  arifcs,  the  other  fide  may  demur  to  the 
evidence  ;  othcrwife  if  there  be  a  doubt  whether  tiie  fad  be  weij 
proved  ;  for  the  jury  may  find  it  on  theu*  own  knowledge. 

A  deomrrer  to  evidence,  is  an  adntif&on  of  tlie  truth  of  the  fift 
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alledgedbydwrfrcrfepartjjor  an  aclino^lrdgmmt  fbat  tlie  evf" 
iklice  produced  by  him  at  Ac  tml  of  the  caufe,  is  tfue  ;  bat  de* 
jies  its  operation  and  cffeft  In  law,  and  dicreupon  the  party  de- 
murs and  prays  tke  judgment  of  the  conn :  for  the  faA  being  a- 
greed  00,  liie  Judges  are  tlie  proper  expofitors  of  tlie  law,  and 
arc  to  determine  the  fanc^  and  not  the  jury  :  brtt  if  a  matter  of 
evidence  which  is  thought  m^.tenalbe  offered^  and  the  court  difal- 
low  or  ovcr>rule  it,  this  Is  a  proper  nutter  for  a  bill  of  exceptions. 

He  that  demurs  to  evidence  ought  to  confcfe  the  whole  matter 
«f  fad  to  be  true,  and  not  refer  that  i»  the  jodgmem  of  the  court  f 
and  if  the  tnatter  offa£b  be  uncertainly  alledged,  or  if  it  be  doubt* 
fill  whether  true  or  not,  becaufe  offered  to  be  proved  only  by 
prefumptions  and  probabilities,  and  the  other  party  will  demur 
thereon^  he  that  alledges  the  matter  cannot  join  in  the  demurrer 
with  him,  but  ought  to  pray  the  judgment  of  the  court,  that  he 
nay  not  be  admitted  to  his  demurrer^  unkis  he  wiK  confeft  tfie 
matter  of  fad  to  bt  ti*uc. 

The  pradicc  in  this  ftatc  has  been  for  the  party  demurring,  t^ 
ftate  the  whole  of  the  evidence  in  writing,  and  pnly  judgment  of 
tlie  court  whether  the  fame  be  fufScient  to  fupport  the  iflue  ;  and 
if  there  be  a  joinder  in  the  demurrer,  the  jury  are  to  be  dilinifled. 
Vv  here  a  demurrer  to  evidence  on  the  trial  of  an  ii&c  by  the  jory 
is  properly  taken,  the  other  party  is  bound  to  jmn  by  the  commosr 
law  :  but  on  a  queflion  whether  on  a  denranir  to  evidence  on  a 
trial  before  a  juftice  of  the  peace,  the  juftice  was  bound  tocompd 
the  other  party  to  join  in  tlie  demurrer,  s  the  fuperior  court  de- 
termined that  a  party  is  not  compellable  to  join  in  a  demurrer  to 
parol  evidence,  and  remarked  that  where  an  ifToe  in  faft  is  put 
to  tlie  court,  who  are  judges  of  law,  as  well  ns  of  fad,  the  propri- 
ety of  dcmunhig  to  evidence,  is  very  qiieftioiublff.  ^  It  has  alfo 
been  decided^  that  there  is  no  propriety  in  demurring  to  parol 
evidence,  before  a  juftice  of  the  peace,  as  it  fei-ves  but  to  entangle 
his  proceedings,  and  bring  a  re-hearing  of  the  caufe  before  the 
fiiperior  court,  upon  a  partial  dating  of  the  teftimony,  when  the 
qucftions  are  too  trifling  for  an  appeal  to  the  common  pleaa. 

There  Iccnis  to  be  no  propriety  in  demurring  to  evidence  where 

the 
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Wiflttc  In  feft  i«  tipfed  by  t*e  cogtt,  if  the  tmn  has  filial  jvitif- 
didUon  ;  but  where  the  fad«  «ire  uneontefted  and  the  party  wishes 
fo remove  the  -caofe  to  a  higher  jarifdiftioni  to  obtaip  their  ojfini- 
ODy  it  may  be  proper  uy  allow  a  demurrer  to  evidefice,  which  lajt 
a  foundation  for  a  writ  of  error^  «  But  the  queftioa  h^  h^f 
been  decided.  lo  the  cafe  of  the  town  of  Hampton^  vs.  the  town 
of  Windham,  after  the  parties  had  a^p-eed  on  a  flatement  of  th^ 
evidence  which  was  chiefly  written,  the  plaintiffs  refufed  to 
join  in  demurrer  ;  in  confequence  i>f  which,  on  a  motion  to.  the 
court  to  order  it,  the  queftion  came  regularly  before  the  .cour;;^ 
whether  the  fafts  being  fairly  Hated,  they  Would  compel  a  joinder 
in  demurrer  to  evidence,  and  the  court  decided  that  it  was  op. 
tjonal  with  the  party  and  refufed.to  compel  it. 

This  dccifion  is  not  onlf  ire|mgnintto  the  c^tatmofti  W9  hii( 
clearly  milkatts  agaiaft  the  firft  principbs  p(  our  jiiri%r«ifkase« 
k  is  a  firft  principle,  thattfae  judges  kte  to  decide  queftiooa  of  law# 
ti^  the  jury  matters  of  fea.  One  of  the  modeti  by  which  qupftiqna 
of  law  are  to  be  brought  before  the  comrt  is,  hy  demarlfier  to  evi* 
fieoce :  if  the  coort  cantioi:  compel  a  joinder  in  demurrer,  thei!e  it 
an  end  of  tliat  mode  of  proceeding.:  for  a  pitrty  when  he  IsfMiWt 
the  law  ig^gainft  hioi,  will  istiGA  on  a  trial  of  the  qaeftloft  of  kLW 
by  a  jury,  and  from  their  ignorance  of  the  law,  may  hope  for  a 
decifion  In  his  favour. 

The  loctmiiftciiey  ot  ihejdiffutAt  in  the  caie  cited,  tA  v»y  ft^ik^ 
tngty  maniftftod  from  the  cA  itfidf.  All  the  fada  w»re  agr^  to 
by  the  parties,  fo  that  none  were  left  for  the  jury  to  find.  The  on- 
ly que(tion  Was  whether  they  were  fufficient  10  law  to  Tupport  the 
declaration.  The  confequence  was,  that  a  mere  queftion  of  law 
was  fubmitted  to  the  confideration  of  the  jury.  They  found  a  vcr- 
dia  contrary  to  the  opinion  of  the  court ,  and  yet  the  verdidl  of 
the  jury  muft  ftand  ;  for  the  fadls  not  appearing  of  record,  tli« 
conrt  cannot  revife  or  corrcft  the  erroneous  opinion  of  the  jury 
refpeaingthe  law  ;  but  if  they  had  compelled  a  joinder  in  demur- 
rer tothe  evidence,  the  fads  i^ould  have  been  before  than, and  they 
could  have  decided  with  refpeft  to  their  legal  cflfea— That  fyftcm 
of  jurifprudencc  muft  he  dcfedive,  where  the  jury  cao  decide  a 

L  I  qucftioa   ^ 

•  Town  ofHamptoo,  ff»  Town  of  WimlbaB),  Sap.  C  ^79^. 


qnciIIOO  Of  law  convraiy  lo  luc  cvpnuOTi  ok  uk  «:^m.  ;  snu  uktic  n  nv 
mode  by  wbkb  it  can  be  reviied  and  cnmeded.  It  is  making  tbe 
jary  final  jodges  in  poiBts  of  law  over  the  bead  of  the  cmat^  and 
i%  defboyiog  the  booodaries  between  the  pronnccs  of  die  jodges 

and  JDry. 

«  A  denrarrcr  to  evidence  admits  tbetrndi  of  every  conclnfica 
of  faift,  which  the  jury  could  have  inferred  from  die  evidence  de- 
murred to,  and  the  only  qoeffion  for  die  confideratkm  of  the  court, 
is  whether  the  evidence  is  fufficient  to  (opport  the  iflue  ;  and  in 
their  jddgment  they  mufl  decide  whether  it  be  fiifficient  or  indif- 
ficient.  ^  By  the  £ngli(h  law»  on  a  denrarrer  to  evidence  the 
party  caxmot  take  advantage  of  any  objedion  to  the  pleadings  : 
bat  as  oar  mode  of  proceeding  is  different  in  refpeft  of  aflefling 
Asunages,  I  preiume  on  a  demnrrer  to  evidnicey  the  party  may 
take  advantage  of  any  defe&  in  pleadings,  in  the  fame  manner  as 
be  can  in  an  i€be  in  £id  put  to  the  coart ;  and  that  if  the  court 
indthe  evidence  fafficient  to  (iipport  theiflue  for  the  plaintiff',  yec 
if  the  declaration  be  infoificient,  judgment  will  not  be  rendered 
JR  his  favoar.  In  eaies  where  jodgroents  are  rendered  upon  a 
demurrer  to  evidence  in  favoor  of  the  pkinti£r,  damages  will 
be  aflefled  by  the  courts  in  the  fame  manner  as  in  cafes  of  default. 

When  the  parties  have  clofcd  their  evidence,  the  council  for  the 
party  that  takes  the  liTae,  opens  the  caufe,  and  begins  the  argamenr. 
Hfe  Is  followed  by  the  council  of  the  opposite  party,  and  the  »'pt- 
ment  is  clofed  by  the  council  on  the  fide  that  opened  the  caofe. 

The  judge  then  pabEcly  gives  the  charge  to  the  jury.  He 
ftates  the  cafe,  and  the  evidence,  with  the  arguments  of  the  council, 
of  each  party,  both  with  refpcdb  toi  the  fafts  and  the  law.  The 
court  give  na  opinion  with  regao-d  to  the  points  of  law  arKiiig  la 
the  cafe,  nor  dots  the  judge  give  them  any  dire^ion  bow  ta  find 
die  verdid,  but  the  whole  cafe  is  committed  to  them  as  relative  to 
the  lawarHing  ouc  of  the  {^jOlF,  as  weU  as  the  fadls  themfelves^ 

The  jury  then  retire  tt*  fome  private  apartment  under  the  care 

offome  officer  appointed  by  the  court,  ofually  a  conftabk  of  the 

town  where  the  court  fits,  and  there  deliberate  upon  thefbbje^^ 

lojrois 
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OP  TRIAL.  «♦ 

Jarofft  are  not  confined  in  this  (late  in  themAuier  tbey  are  ift  iEng- 
l«nd  ;  but  have  liberty  to  eat,  and  drink,  and  ge  where  they  pleaie  v 
'but  may  not  converie  with  any  perfon  about  the  -oaule  under  confi- 
<|cratiQn,  or  take  any  new  evidence,  or  inform  what  the  vercUd  is 
till  it  is  given  t^  in  court.  They  tnuft  nnanimoufly  agree  upon  a 
verdi^,  wMch  is  in  many  inftances  {H-oduAiAfe  of  delay,  and  may 
f^ve  an  obftinaDe  jurm-  the  power  of  controuling  all  the  rdL .  If 
tbc  jury  cannot  agree^oo  a  verdtA,  our  courts  have  never  adopted 
smy  coenrive'ineafiircs,  hot  have  taken  back  the  papers. 

After  the  jury  have  agreed  upon  a  vcrd[lA,  they  retntn  it  into 

court^  and  if  the  parties  appear,  the  verdid  is  deliver cd  to  the 

clerk,  and  read  publicly.     If  it  is  approved  of,  and  accepted  by 

the  court  it  is  ordered  to  be  recorded  ;  hut  if  a  majority  of  th« 

court  di£ipprove  of  the  verdi<a,  they  may  return  them  to  a  fecond, 

and  a  third  confideration ;  but  on  a  t^ird  confidieration  tf  the  jury 

4uihere  to  their  firft  verdict,  the  court  muft  order  it  to  be  recorded. 

When  the  court  return  the  jury  to  a  further  confideration  of  the 

caufe,  they  give  their  reafons  at  large  with  their  "opinion,  both  with 

Te(ped  to  the  law  and  the  fafts.     It  may  therefore  be  confidered 

as  a  principle  of  our  jurifpnidence  that  In  all  jfliies  in  fad  tried  by 

the  jury^  they  are  equaMy  the  judges  of  the  fads,  and  the  queftiotis 

;  of  law  involved  in  the  fads :  and  that  when  the  court  diHent  from 

,  the  verdid  of  the  jury,  they  have  cqa-id  right  to  give  their  c^iol^ 

I  on  in  refped  n£  the  fads,  and  the  Jaw . 


This  isadofcdinBOr  judicial  fyftetfi.    The  court  ought  to  have 
the  power  <oif  direding  the  jury  in  points  of  law  ;  and  tho  they 
now  have  an  opportunity  to  give  them  their  opinion  on  returning 
f^  tibem  to  a  farther  confideration,  yet  this  is  after  the  jury  by  their 

l] .  verdid  have  folined  their  opinion,  when  there  is  danger  that  the 

^]  natural  obftinacy  of  the  human  mind,  in  adhering  to  opinions  Ouce 

3 1  formed ,  will  induce  them  to  difr^gard  the  opinion  of  the  court,  and 

I  wlim  it  is  apparent  that  if  the  court  ever  ought  to  give  their  opi. 

I  nion  tothe  jury  with  a  view  to  influence  their  determinauons,  it 

^  I  ought  to  be  before  they  have  agreed  on  a  verdid  :  for  it  is  highly 

'  ^  improper  to  leave  the  jury  uninilruded  and  uninformed  in  regard 

^  ^  la  principles  of  ]a>v,  till  lliey  have  nMe  up  their  judgment,  and  then 

to 


n 


r^:2l,     A  ^^tn^  ^rtw^A  wait  ^mA€Xfmi6tkwy 
^  ^h&3  mmtk  asv  pat  m  ifiK,  €r  ■■dl  i 
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Mttie^  t0  dK  cMvt  tie  ^acilM  flf  bw  t 

fawbeibb^Klia] 

<bn^  to  be  cxpteinl,  IM  if  die  law  be  < 

definMbot.    A  JBfj  aie  nrrer  bocBMi  to  find  a  ^)ccia]  vrr£dt,  biflt 

any  take  it  opoo  tfaeaiielvcs  to  judgs  of  tbe  law,  as  wcff  as  dbe 

§i€t%,  but  where  the  natter  of  bw  0  obfcnre,  and  tber  cavMC 

clearly,  and  Crfdr  g^vc  a  pofUhre  vcrdid,  tbtj  may  find  ikr  &ds 

fpechliy,  and  the  court  will  determiae  their  legal  cypentJoa. 


CaAPTfift      TwEKTT-FlRST. 

OF  MOTIONS  IN  ARREST  AND  REPLEADERS. 

xTLpTER  the  verdid  of  the  jury  w  recorded,  jodgment  of  cffifi^ 
is  rendered  upon  it  by  rhe  coart,  onfe(s  the  verdid  be  fee  afide 
Aiid  the  judgoiem  arrefted  or  (Uyed,  for  cauies  next  to  be  emnne-^ 
rated. 

I.  tf  Judgment  may  be  arrefted  (or  the  infiifficleocy  of  the  de- 
claration. Tho  the  pbtntHTha^  proved  his  declaratioa  to  be  troe/ 
yet  if  he  has  not  dated  fuch  fafb  as  will  entitle  him  to  reeover,  ani- 
on which  the  court  are  warranted  to  render  judgment,  he  moft  fail 
in  his  aflion.  It  is  a  general  rule  that  the  exceptions  taken  to  a 
declaration  under  a  motion  in  arreft,  ftiaH  be  fuch  as  would  havo 
been  fufficicnt  on  a  demurrer  ;  but  that  every  exception  which 
would  have  been  good  on  a  demurrer,  will  not  be  go^  under  a 
motion  in  arreft  ;  for  there  are  many  dcfcds  in  a  declaration  wliich 
arc  aided  and  cured  by  verdift.  It  is  a  matter  of  confidcrable  ni- 
cety to  difllnguifh  wliat  exceptions  can  be  taken  advantage  of  under 
a  motion  in  arreft,  and  what  dcfcds  arc  aided  by  verdid. 
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A  defec);  in  tb<  deckratim  wbkh  i»  <nMtpiQd  to  sifter  verdidn 
•c^fac  to  b«  .malwial  and  ibbfia&tkil)  and  not  matimr  of  fbrm»  or 
immm  cirtiMoftaiitial  miftake.  Tbe  defed  muft  b«  in  a  point  tSka- 
«nl  to  tiK  aaiGBt,  as  when  jdit  j^lMBtiff  a(C^  only  (iate^  1^ 

«  drfiedlm  maaatr^  but  fet$  fonb  ft  thle  which  is  wholly  defeaive 
in  itfelf.    If  fircMn  die  fkas  ftatcil^  it  appeals  thdt  the  plaiiitiflFha^, 
no  right  of  aj^ion,  it  may  be  talcen  advantage  of  in  arreft.     If  tlie 
plaintiff  brings  hisa^ion  for  the  defendant's  calling  hhh  a  Jew,  or 
fbrfpeaking  words  not  adionable,  tho  the  jury  find  the  defendant 
goUty  of  fpeaking  the  words,  yet  judgment  muft  be  arrcfted.     Biit 
where  it  appears  from  che  declaration,  that  the  fafts  are  of  (hch  a 
nature,  that  tlie  plaintiiF  has  right  of  adion  and  that  the  declarsc-' 
timi  u  dteBMamt  merely  in  ^leioc  of  fomi,  or  there  isaa  omiffion  of 
ftme  particutar  circuroOance  Wbicki^  eflential  to  be  proved  to  {u|k.^ 
port  theadion,  thenfuchdeit6fc  (hall  be  aided  by  verdid.    If  inaa, 
action  of  tiefpals,  the  declarttios  4oc9  not  ftate  thetrefpafi  to  hav9 
b«eQ  done  on  fome  particalar  day,  tho  thii  would  have  been  ill  oi^ 
demurrer,  yet  it  is  fuiBcicnt  after  verdift,  becaufe  tbe  co^t  will 
iafend  diat  fi&fiicieiit  proof  wat  ofilered  to  the  jory  of  the  fads,  anc^ 
the  defendant  fhall  not  be  admitted  to  unravel  the  whole  proceed- 
ings and  take  advantage  of  an  omiffion  which  he  might  have  done 
at  an  earlier  ftage  of  the  cafe.    So  in  an  action  of  trefpafs  for  tak-' 
ing  away  any  article  of  perfonal  property,  if  the  plaintiff  fhould 
not  aver  the  value  of  it,  diis  would  be  ill  on  demurrer,  but  cured 
6y  verdid  ;  becaufe  the  court  will  intend  that  the  value  of  the  ar« 
tide  was  proved  to  the  fatisfadion  of  the  jury. 

In  any  other  part  of  the  pleadings  which  are  defeftive,  advan- 
tage may  be  taken  by  a  motion  in  arreft,  in  the  fame  manner  as  to  • 
die  declaration. 

1.    «  Where  the  iQue  found  by  the  verdid  is  immaterial,  judg* 

iiie&t  may  be  arrefted  :  for  if  the  fad  pat  in  iflue,  is  fuch  that  it 

dees  not  decide  the  controverfy  between  the  parties,  the  verdid  of 

a  jury  cannot  aid  k  ;  but  if  the  if&e  be  informal  only,  then  it  is  cu« 

Ttdby  verdid.     As  where  an  adion  was  brought  againft  the  de- 

ibidant  a  joftice  of  the  peace,  for  ifluing  a  writ  of  replevin,  with^ 

oat  taking  legal  and  fufficient  boads^  be  pleaded  that  the  perfott 

recognized 
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recognized  to  proiecnte  the  replevin  was  poflefled  of  fufficient  pro« 
perty  in  Hartford^  on  whkh  i£tte  was  taken  and  ver^d  for  Uic 
plaintifFy  but  judgment  wad  arrefted  beoaufe  the  iiltie  was  immate^ 
rial ;  for  tho  it  was  found  that  the  tui^ty  had  not  foffieienc  eftate 
in  Hartford^  yet  if  he  had  e^^hete,  it  woold  have  jnfiiSed  tha 
defendant^  and  this  did  not  appetfr  from  the  verdift. 

.3.  «  A  verdict  may  be  fct  afidc  where  it  appears  that  the  court 
have  no  jurliclidion.  As  where  the  declaration  counted  upon  a 
promiie  topaj  fix(een  pounds  twelve  fhUlings^  and  demanded  thirty 
pounds  in  damage,  the  verdid  was  fet  a(ide  in  the  fuperior  court, 
becaufe  the  matter  m  demand  was  below  their  jurifdidlon. 

4.  A  A  verdid  may  be  fet  afide  and  judgment  anrefied  on  ae* 
count  of  a  defoA  in  the  verdiA  itfelf.  A  verdid  ought  to  find  or 
negate  all  the  k&s  put  in  ifliie.  If  it  finds  only  a  part,  omhi^g 
lomething  material;  or  if  it  varies  from  the  iflue  in  point  of  fob- 
ftance^  it  is  bad  :  bntif  tiie  verdid:  finds  more  than  bput  in  ifiiie, 
this  is  fnrplofage,  which  will  not  vitiate  it.  The  verdtd  mud  find  thm 
fedts  put  in  i(f  lie  with  certainty  and  exprefsly^  or  it  will  be  tet  afide. 

#  Where  the  jury  find  a  verdid  contrary  to  a  matter  of  record  or 
eftoppel,  or  what  is  admitted  by  the  pleadings^  it  is  bad.  A  verdict 
cannot  be  fet  alide,  becaufe  the  jury  have  found  contrary  to  law  or 
evidence  ;  for  by  our  pradice  they  are  fo  far  confidered  as  being 
judges  both  of  the  law  and  the  fads,  that  courts  have  not  beca 
admited  to  fet  afide  verdidts,  becaufe  contrary  to  their  opinion. 

5.  A  verdi£l  may  be  fet  afide  f6r  mifbehaviour  in  the  jurors,  or 
in  the  parties.  ^  The  jurors  are  to  found  their  verdid  upon  the 
evidence  given  in  court,  and  have  a  right  to  tlie  papers,  and  exhibits 
adduced  on  trial  ;  but  if  they  admit  any  paper  material  or  any  cvi* 
dcnce  not  given  in  court,  their  verdid  is  bad.  So  if  they  fend  for 
and  re-eaiamine  a  wltnefs  improved  on  the  trial,  it  vitiates  the 
verdict.  If  they  conve;fe  with  either  of  the  parties,  or  any  other 
perfon  upon  the  matters  relating  to  the  caufe  on  trial,  or  if  they 
inform  their  opinion  before  the  verdid  is  returned  into  court,  their 
verdid  muft  be  fct  afide. —  ^  Where  a  juror  when  the  cafe  wa« 
ttnder  conTideration  related  to  a  perfon  the  whole  Hate  of  the  proof 
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on  both  fides,  judgment  was  arrefied  ;  for  the  court  faid,  that  the, 
only  guard  upon  jurors  Is  their  oath,  and  if  they  are  allowed  to 
leap  over  that  bound,  and  enter  into  convcrfation  with  others  upon 
the  merits  of  the  cale,  the  purity  of  trials  by  jury,  the  great 
fountain  of  liberty  and  juftice,  may  in  time  become  corrupted.  *  A 
vcrdift  /hall  be  fet  afide  where  the  jurors  have  recourfe  to  any  mat- 
ter of  hazard,  to  decide  which  way  they  will  find  it,  or  what  da- 
mages ihall  be  given.  ^  Thus  where  the  jury  being  divided  in  opi* 
nion  as  to  damages,  agreed  that  each  ihould  mark  on  apiece  of  pa- 
per the  fom  lie  thoogjit  proper,  and  that  fuch  pieces  of  paper  fhould 
be  put  in  a  hat  or  box,  and  that  all  the  fums  fhould  be  added  together^ 
divided  by  twelve,  and  that  theprodudt  ihould  be  the  rule  in  dama- 
ges, the  verdid  was  fet  afide  on  the  principle  tliat  in  trials  noth- 
ing fhould  be  determined  by  chance. 

*  Regularly  the  jurors  mail  all  agree  in  the  yerdi£l:  ;  but  where 
any  do  not  agree  but  ailent  to  return  it  into  court,  becaufe  the  reft 
will  not  agree  with  them,  they  fhall  not  be  admitted  on  a  motion 
in  arreil,  to  (ay  that  they  did  not  agree  to  the  verdid. 

^  A  verdid  cannot  be  fet  afide,  becaufe  the  jury  have  mlfapprc- 
hended  the  legal  confe<|uence  of  it ;  as  where  in  an  adion  of  (lander, 
fome  of  the  jury  agreed  to  a  verdid  for  a  fum  in  damages,  under 
forty  fhillings,  on  the  idea  that  full  coft  would  be  given,  diis  was 
adjudged  infiifiicient  to  arreft  the  verdid.  Nor  can  a  verdid  be 
fet  afide,  becaufe  the  jury  have  found  too  high,  or  too  low  damages  ; 
for  this  Is  properly  within  their  difcretion.  If  either  of  tlie  partici 
treat  or  attempt  to  influence  the  jurors,  or  fuppreCs  any  material 
paper  or  exhibit,  given  in  evidence,  or  deliver  to  them  a  material 
paper  not  read  in  evidence,  or  excluded  by  the  court,  if  the  rerdxft 
be  in  his  £ivoar  who  has  been  guilty  of  fuch  mifcondud,  it  fball  bck 
ftt  afide. 

In  all  cafes  of  motion?  in  arreft,  for  any  defedin  the  pleadings  or 
In  the  verdid,  the  matter  is  apparent  on  the  record  :  but  where  a  mo- 
tion in  arreft  is  made  for  the  mifbehaviour  of  jurors  and  patties,  the 
fads  are  not  apparent  on  the  record  ;  tLe  parties  are  therefore  admit* 
ted  to  Rate  fuch  fads  as  the  grounds  of  their  motion,  and  if  deniedi^ 
the  court  will  proceed  to  encjiiireof  witneHeswith  refped  to  their 
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oririne  praues  aenrar,  tncj  will  raider 
Jidgment  according  to  the  nature  of  the  tranfadion.  If  tUc  party 
denies  the  fadis  to  be  true,  he  need  not  traverfe  ;  the  court  will  en- 
quire and  find  the  fads,  and  render  judgment  accordingly,  but  it 
lie  ackncyvf  ledges  the  die  fafts  to  be  true,  he  may  tlien  demur.  But 
It  muft  be  obferved  that  the  tniibehaviour  of  jurors  and  parties 
are  the  only  matters  not  apparent  on  the  record,  wliich  are  admitted 
in  motions  inarr eft.  «  Frequent  attempts  have  been  made  to  bring 
up  on  motions  in  arreft,  the  material  fada  and  poinn  hi  a  caole 
decided  by  the  jury  ;  but  the  conrts  have  invariaWy  adjudged,  tliat 
after  a  general  verdift,  they  cannot  rcfort  back  to  the  evidence  on 
which  the  verdidb  was  founded,  to  fet  it  afide,  but  muft  render 
judgkncnt  according  to  the  fads  found  :  tho  they  may  be  clearly  of 
opinion  that  the  verdid  is  repugnant  to  law  and  evidcBce. 

'  A  repleader  is  to  be  awarded  in  all  inftances  where  tbe  jod^-' 
ment  is  arrefted  from  a  de(c&,  that  can  be  amended,  or  avoided  t 
Vut  where  it  ifi  for  a  defed  diat  cannot  be  cared,  as  the  infufficiency 
of  the  declaration,  no  repleader  can  be  ordered.  Where  the  iflbe 
yas  immaterial,  a  repleader  will  be  ordered,  becaufe  it  may  be  fup- 
poied  that  a  material  fad  may  be  put  in  iflue.  So  where  jud^ 
ment  is  arretted  for  fome  defed  m  the  verdid,  or  mifbehaviour  in 
the  jurors  or  parties,  a  repleader  will  be  ordered,  and  in  all  inftai>«. 
ces  of  a  repleader,  the  pleadings  commence  anew. 

.  Where  ifTues  in  fad  are  put  to  the  courts  to  determine,  no  ifiotiott 
in  arreft  can  be  made  ;  for  the  court  immediately  upon  fiading  tlie 
fads  render  judgment,  and  theiTe  is  no  intermediate  time  in  whicb 
the  party  can  wove  in  arreft  :  but  when  the  ifliie  is  on  trial  by 
the  court,  they  may  take  into  confideration,  not  mAy  tke  evidence 
aivithpefped  to4he  &d8  incomsft,  but  alfo  all  matters  apparent  on 
the  record  which  are  proper  grounds  of  arreft,  and  whidi  might 
have  been  taken  advantage  of  on  motion  a&er  verdid,  and  ten- 
der judgment  according  to  law.  In  thefe  cafes,  let  the  proof  be  as  it 
will,  the  iflue  muft  be  found  in  his  favour  who  is  entitled  to  a  jiidg- 
ment  upon  the  pleadings.  If  on  the  general  iflue,  every  fad  Rated 
be  proved,  yet  if  the  declaration  be  iiifufficient,  the  court  muft  find 
.the  iflue  in  favour  of  the  defendant ;  becaufe  the  plaintiff  is  not  entile 
led  to  a  judgment,  tho  he  has  proved  his  allegations. 
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Chapter    Twenty-Secokp* 

OF  JUDGMENT  AND  NEW  TIUALS. 

J  UDGMENTS  arc  cixhcr  interlocutory  or  final.  Interlpaitory 
ju()gments,  are  given  in  fome  middle  ftage  of  the  caufe^  and  fin^ 
judgments,  are  rendered  in  the  termination  of  the  (iiit. 

Judgment  is  the  fentence  of  the  law,  awarded  and  pronounced 
hy  the  judges,  after  due  enquiry,  deliberation,  and  confideratlon^ 
according  to  the  eAabliihed  rules  of  law  and  the  invariable  princi- 
J>lc8  of  juftice* 

Judgments,  may  be  rendered  updn  dcitiurrei*,  rtrii&,  default^ 
€onfe(Hon,  nihil  dicit,  and  nonfuit^ 

I.  In  demut-rers,  the  fa^s  are  cgnfeflcd  and  the  ]aw  con« 
trovcrted,  and  the  court  on  determining  the  principle  ofthelav!^ 
tiiufl  render  judgment  in  his  favour,   who  has  the  law  on  hb  fide. 

i.  The  rerdi^  of  the  jury,  afcertains  the  fads  in  diCpute,  and 
the  court  muft  render' judgment  for  him  in  whofe  favour  the  fadt 
are  found. 

3.  When  the  defendant  makes  default  of  app^aranc*,  he  ac- 
knowledges the  law  as  well  as  the  fads,  t\)  be  againft  him,  and 
Judgment  muft  be  rendered  by  the  court  accordingly. 

4.  Ih  cafes  of  debt,  and  in  fuch  cafes  only,  thtf  party  may  not 
only  confcfs  a  judgment  againft  Hlmfclf  before  art  afllftaht  or  juftic^ 
of  the  peace,  but  he  may  do  the  fame  in  court. 

5,  Where  the  defendant  appears,  and  refiifes  to  plead,  or  to 
make  any  anfwer,  judgment  may  be  tendered  againft  him  upoil 
nihil  dicit,  becaufe  he  (hys  nothing. 

6,  W  hen  n  plaintiff  iv  ithdraws  his  adion,  or  becomes  nonfuit^ 

judgment  nvij  be  rendered  agtilnft  him  in  favour  of  the  defendant 
for  bis  coft,  wbidi  is  no  bar  to  a  future  adion. 

It  IS  painful  to  obfcrve  the  great  number  of  jlidgihents  rendered 
byjiJftiLcsof  ihc  pc:Ke,  wlncli  arc  reverfed  by  the  fuperior  court, 
ir.ercly  on  account  of  the  informaHry^  and  irrcgularh}' of  the  cinry, 
"Mm  and 
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and  record  of  the  jiidgflwnti ;  when  a  very  liule  legal  fldll  i 
fuf&cient  to  avoid  fiich  errors^  and  prevent  much  needleis  litigatioo 
and  expenfe.  I  (hall  therelbre  lay  down  a  few  general  rulct, 
i^hich'  nc  ctloiteted  fbt  ctmrts  of  that  it^iAptUxt,  and  wbkk 
wtmid  ocherwHfc  be  ni^deeeffary. 

Juftices  of  the  peace  ought  to  require  the  pleadings  to  be  re- 
gularly cloftd  ;  biit  if  the  parties  have  iMt  iuffident  ikill,  the  jaf- 
tice  fltould  make  an  entry  of  then*  pleas,  #heth«r  k  be  a  defimnrr 
wrthe  general  iftie,  fo  that  they  may  know  tflfc  queftion  to  be  tri- 
ed. When  the  pleadings  ckfe  in  a  demurrer,  either  to  the  decla* 
ration,  the  plea,  replication,  or  rejoinder,  the  court  muft  always 
ffve  their  opinion,  as  to  the  fiilKciency  or  indifficiency  of  that 
part  of  the  pleadings  to  which  a  demurrer  is  taken  :  for  inftance, 
if  the  demurrer  is  taken  to  the  declarittioR,  they  nraft  fay,  that 
the  declaration  is  fufBcient,  or  infuScient^  according  to  their  opim- 
on.  If  they  find  the  ifue  in  law,  or  denmrrer  in  favour  of  the 
plaintiff,  they  muft  after  deciding  that  point,  proceed  to  confider 
and  give  judgment,  that  the  plaint^  recover  fuch  fimi  of  debt,  or 
damages,  as  they  may  think  juft  with  his  coft.  If  .detenmned  in 
favoar  of  the  defendant,  then  judgment  muft  be  renderd  for  hb  coft. 
As  for  inftance  in  a  demurrer  to  a  declaratton,  '*  This  co«rt  is 
of  opihioli  that  the  plaintiff's  deckration  is  fuflfcient  and  therefore 
coniidcr  and  jpve  judgment,  that  the  plaintiff  recover  of  the  de- 
fendant, ftich  fnm  in  debtor  damages  with  his  coft,"  or  otherwife, 
**  This  court  is  of  opinion,  that  the  plaintiff's  deckration  is  infuffi- 
cient^  and  confider,  and  give  judgment,  that  the  defendant  recover 
his  coft,"  Mid  in  I%e  manner,  to  the  plea,  replication,  or  lejoioder. 

Where  a^i  iffue  in  fa«Sl  is  clofed,  the  court  muft  always  exprcfsly 
find  or  negate  all  the  fisifts  pat  in  ilJiie.  if  it  be  the  general  iffue 
of  owe  nothing,  did  not  aflume  and  promife,  or  not  guilty,  i"  *" 
thefe  cafes,  the  court  muft  fay,  that  this  court  is  of  camion,  that  the 
defendant,  doea  or  does  not  owe  ;  did,  or  did  not  stfume  and  pro- 
mife  ;  is,  or  is  not  guilty  in  manner  and  form,  as  the  plaintiff  w 
his  declaration  has  alkdged,  and  therefore  confider  and  give  jodg. 
ment,  that  the  plaintiff  recover  of  the  defendant,  fuch  fum  in  debt 
or  dan^ages  with  his  qqSL  ;  or  if  the  ifiue  be  (or  the  defendant,  then. 
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f9T  hm  to  recover  bis  ^oft.  So  if  them  be  ipecial  pleadings  and  a 
traverfeof  fome  particular  £si&s,  then  the  court  moft  ^ad  or  iiegate 
every  fadt  put  in  iflue,  and  proceed  to  render  judgment  according 
to  their  finding  of  the  fa£b$  :  but  they  may  in  no  cafe  generally 
give  judgment  for  one  party  or  the  other,  as  is  often  the  cafe ;  but 
they  muft  always  a^ifwer  the  pleas^  and  give  judgment  accordingly. 

When  judgment  is  rendered  upon  a  verdid^it  muft  be  for  the 
precife  fiim  in  damages  found  by  the  jury,  when  on  confeffion,  the 
parties  agree  on  the  Itim  ;  but  when  judgment  is  rendered  on  de- 
murrer, default  or  nihil  dicit,  the  court  muft  a&fs  the  damages. 
Where  the  a&ion  is  founded  on  a  contrad,  and  is  for  a  fbm  certain, 
without  any  difpute  refpeding  the  fum  due,  tlie  judgment  is  a  matter 
ef  courfe  ;  but  if  there  have  been  payments,  or  if  either  party  dlf- 
pute  the  fum,  for  which  judgment  ought  to  be  rendered,  the  regular 
method  is  to  move  the  court,  to  be  heard  jn  damages,  in  which  cafe, 
they  may  make  all  proper  enquiiies  of  witne^,  refpedtng  the  tri^o 
andjuft  amount  of  the  debt,  and  render  judgment  for  fuch  funics 
they  fiiall  find  to  be  due.  But  if  there  be  no  inotton  to  be  heard  in 
damages,  the  court  ought  not  to  render  jncigment  for  the  who|e 
ium  demanded,  if  that  is  more  than  appears  to  be  due  from  the  de* 
plaration.  a  As  where  in  an  aiSbion  of  afliimpfit  for  fixteen  fhillings, 
and  demanding  thirty  fhillings  damages,  the  jufticc  of  peace  ren- 
dered judgment  on  default,  for  thirty  fhillings,  but  the  judgment 
was  reverfed,  becaule  it  was  apparently  for  more  than  was  due- 

^  In  theeafe  of  an  abfent  debtor,  execution  wa3  grapted  wj|j>^ 
out  the  creditor's  lodging  a  bond,  as  required-by  ftatutc  ;  on  wrk 
of  error  tlie  judgment  was  reverfed,  becaufe  it  ought  to  .have 
•been,  that  execution  be  graoted.upon  the  plaitttiff^s  lodging  a  booJ 
agreeable  to   the  ftatute. 

Where  the  adion  is  founded  on  a  tort,  as  trefpafs,  aflaulc  anif 
flattery,  or  flander,  if  on  demurrer,  judgment  be  rendered  againft 
the  defendant,  or  if  be  refufes  to  plead,  or  makes  default  of  appear- 
ance, tlien  judgment  may  be  rendered  agauift  him,  for  the  fum  de- 
manded by  the  plaintiff,  unlefs  he  moves  for  a  hearing  in  damages,  in 
which  cafe,  the  court  may  go  into  an  enquiry  of  wltneflfes  with  re- 
fpe^  to  all  fads  which  are  neceflkry  and  proper,  to  enable  them  to 

afcertain 
s  Lcwii  f  s.  Lawfoo,  S.  C.  179I.       S  Strong  vs.  Mcacham,  S.  C.  1794. 


fuch  futn  as  they  (hall  judge  to  be  juft  and  reafonable. 

Our  courts  poflcfs  the  fame  power  to  aflefs  damages,  as  a  jury  m 
England,  upon  a  writ  of  enquiry,  iflued  to  the  fhcrift  for  that  pur- 
pole.     There,  in  thefc  cafes,  the  court  mud  ifluc  a  writ  to  the  ihc- 
ri£F,  commanding  him  by  twelve  men  to  enquire  into  the  damages 
and  make  return  to  the  court  ;  which  procefs  is  called  a  writ  of 
•  enquiry,  the  fheriflF  fit8  as  judge,  and  there  is  a  regular  trial  by 
twelve  jurors,  to  aflcfs  the  damages.    This  mode  of  proceeding 
mud  be  produdive  of  expcnce  and  delay,  and  the  pradtice  of  thl^ 
(late,  introduced  by  our  courts,  without  the  authority  of  a  (latute, 
of  ailefling  the  damages  tliemfelves,  without  the  intervention  of  a 
jury,  is  one  of  the  many  inftanccs  in  which  we  have  improved  up* 
on  the  common  law  of  England. 

It  IS  a  general  rule,  that  the  party  in  whofe  favour  judgment  la 
rendered,  is  entitled  to  coft  :  but  to  this  there  are  fonie  exceptions. 
^  When  judgment  is  arrcftcd  for  the  infufficiency  of  the  dcclaralioti^ 
the  defendant  fhall  not  be  allowed  coft,  becaufe  he  might  have  de- 
murred in  the  firft  inftance,  andfaved  the  expcnce  of  a  trial  by  the 
jury. 

d  It  is  alfo  enafted  by  ftatute,  that  in  aflions  of  trcfpafs,  aflault 
and  battery,  and  trefpafs  upon  the  cafe,  in  the  fuperior  and  county 
courts,  (except  only  where  the  title,  or  inheritance,  or  intereft  of 
land,  or  freehold  eft^c,  be  the  principal  matter  inqucflion,)  if  the 
court  or  jury  find  carnages  under  forty  killings,  the  plaimiiF  fhall 
recover  no  more  cod  than  damages,  unleO  the  adlion  be  removed 
by  the  appeal  of  the  defendant,  from  an  afiidant  or  judice  of  tHe 
peace,  to  the  county  court,  or  from  the  county,  to  the  fuperior 
court,  when  the  plaintiff  (hall  recover  full  cod,  if  he  recovers  any 
damages. 

It  is  evident  that  the  legiflature  at  the  time  of  paffing  this  law 
had  no  idea  of  the  extent  of  the  words  trcfpafs  on  the  cafe  ;  for  it 
will  comprehend  all  anions  founded  on  torts,  without  force,  and 
iill  aftions  fonndcd  on  contrafts,  excepting  the  original  fpecific 
ft^tions  of  debt,  coveiunt  and  account.     Our  counl  have  nc^er  ex- 
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tended  it  fo  far,  and  it  is  uncertain  to  what  anions  iUcy  would. 
.  apply  it.  *  It  has  been  determined,  tliat  an  a^ion  brought  by  a 
parent,  for  expences  incurred  in  taking  care  of  a  child,  wounded 
by  the  defendant,  comes  witiiin  this  ftatgte,  and  that  no  more  cod 
than  damages  (hall  be  allowed.  /  In  an  aftion  of  trover  for  an  ex- 
ecution, the  cafe  was^  that  after  the  bringing  the  aftion,  and  before 
trial,  the  fame  came  into  the  hands  of  the  plaintiff,  and  the  jury 
found  a  vcrdiA  for  the  plaintiff  with  twelve  fhillings  damage  only, 
and  the  (^oeftion  was,  as  the  execution  was  for  a  much  larger  fum 
than  forty  fhillings,  whether  the  plaintiff  fliould  recover  more  cofl: 
than  damage.  The  court  allowed  full  coft,  on  the  idea  that  tlio  he 
recovered  but  twelve  (hillings,  which  was  the  fpecial  damage,  yet  as 
the  difpute  refpefted  an  execution  for  a  large  fum,  which  he  might 
be  confidered  as  recovering  by  the  fuit,  he  ought  to  be  allowed 
full  coft. 

Tho  this decifion  is  equitable,  yet  Vt  is  clearly  againft  the  letter  of 
the  ftatute,  and  points  out  the  expedients  to  whicli  dOurts  muft  refort, 
to  evade  the  injuflicc  of  that  ftatute.  The  legiflature  ought  therefore 
to  repeal  it,  and  by  ftatute  explicitly  defignate  the  a<5lions  in  which 
no  more  coft  than  damages  ought  to  be  allowed,  and  to  confine  the 
ftatute  to  fuch  adions,  where  the  public  good  may  be  promoted,  and 
needlefs  litigation  prevented  before  the  higlicr  courts,  by  fubjeft- 
ing  the  party  to  a  lofs  of  his  coft,  who  will  profccute  a  trifling 
and  frivolous  adion  :  but  fuch  a  regulation,  ought  not  to  com- 
prehend ihofe  actions,  where  matters  of  large  value  may  be  in  con- 
teft,  tho  the  fpecial  circumftances  of  the  cafe  may  be  fudi,  that 
flnall  damages  only  ought  to  be  allowed. 

g  When  the  defendant  appeals  on  a  judgment  given  on  a  pka  in 
abatement,  and  fliall  not  make  good  his  plea  by  the  judgment  of 
that  court  to  which  he  appeals,  coft  (hall  be  awarded,  and  execution 
iffiicd  againft  him,  however  the  cafe  may  finally  ifliie, 

B  It  has  been  determined,  that  on  final  judgment  In  favour  of  the 
pl.iintiiT,  after  abatement  and  amendment  of  the  writ,  he  (liall  reco- 
ver no  coft  antecedent  to  die  amendment,  excepting,  writ,  duty, 
}nd  officer's  fe^. 

New 
f  Kirb.  /3rick|  8tc%  vs.  Reed,  S.  C.  i;S9*  S  Statous,  »•    h  Kirb.  8^ 


New  trials  were  originally  grantable  only  by  the  general  aflenibly^ 
bat  for  public  convenience^  it  has  been  provided  by  datute,  /  that 
the  fuperior  and  county  courts  (hall  and  may  as  occafion  (hall  re- 
quire and  they  judge  rearonable  and  proper,  grant  new  trials  ofcaa* 
fes  that  Ihall  come  before  them,  for  mifpleadiog,  or  for  difcovery  pf 
new  evidence,  or  for  other  reaibnable  caufe  a}^)earing,  according 
to  the  common  and  ufual  rules  and  method  m  fiich  cafes. 

^  It  is  by  virtue  of  this  ftatute,  that  the  fuperior  and  county  courts 

poficfs  the  power  of  granting  new  trials,  and  no  other  courts  pof- 
ies  that  power. 

The  proper  mode  of  application  to  courts  to  obtain  a  new  trial,  as 
by  petition,  dating  the  fubftance  or  reciting  the  former  adtoBj,  whh 
the  reafofls  of  the  application  ;  upon  which^  a  notification  (igned  by 
proper  authority  is  iffiied,  and  fervcd  upon  the  oppofite  party ,  by 
leaving  with  him,  or  at  his  place  of  abode^  a  copy  of  the  pe- 
tition and  citation. 

The  petition  ought  to  (late  the  material  points  on  which  the  caie 
was  decided,  and  the  particular  grounds  of  his  application,  fothtt 
the  court  may  fee  how  far  they  are  eflential,  and  will  s£t^  tke 
merits  of  the  cafe. 

When  the  foundation  of  the  application,  is  a  ducovefy  of  new 
evidence,  the  petition  niould  contain  the  fubdance  of  the  evi- 
dence otFcred  on  the  trial  of  the  adloii,  and  alfo  of  die  new  dif- 
t'ovprerl  evidence,  fo  ihia  the  court  may  j'jdge  whether  If  true 
jr  wouM  he  niaterid  and  fulUciciit  tu  turn  the  caufe  in  favour  of 
the  applicant.  Regularly,  every  new  vtritnefs  ought  to  be  named  in 
tire  petition  i  but  iftlie  petitioner  produce  witnefTes,  'V^ho  arc  nanti- 
^^  cd^  and  ih^y  teftify,  he  may  then  adduce  otlicr  wkneilts,  who  c^ 

^^^  tcflify  fublUnnally  to  the  fame  maitijrif,  as  the  otlier  :  but  if  wit- 

I  nt'i!c3  arc   riamedj  who  arc  not  admitted  to  teftjfy,  wiineflca  not 

1  namtd  cannot  ilren  be   r^dniitrfd.     ^  WiH.'rc  wimdles  are  offered 

I  to  tlic  fame  point,  fome  of  which  are^  and  fume  are  not  namedj  It 

I  i  iH  mdifFcreiit  which  ftrft  tcdiftes^ 


The  cvUkrire  mud  not  only  he  material,  but  it^mudbc  ncwdif- 
cohered,  and  fudi  a^  the  party  could  not  have  obtained  by  proper 

attentioa 
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attention  :  for  a  new  trial  fhall  not  be  granted  for  evidence  whicli 
might  havr  been  obtained  on.  tlie  former  trial,  or  on  acconnt 
of  evidence  difcovercd  after  the  trial,  which  by  ufing  dac  di< 
ligence  might  have  been  difcovercd  before.  Therefore  in  a  peti- 
tion for  a  new  trial,  a  witnefs  was  offered,  and  it  appearing  that 
be  might  by  the  iife  of  due  diligence,  have  been  difcovercd  and  ad- 
duced im  the  former  trial,  he  was  rejedttd  by  the  coart. 

When  an  application  for  a  new  trial  is  made  on  the  ground  of 
mifpleading,  the  petitioner  muft  (late  the  plea  which  he  wifhea 
for  an  opportunity  to  make,  fo  that  it  may  appear  to  the  court, 
that  it  would  be  fufficient  to  fave  bis  caule,  for  if  it  appears,  that  he 
has  loft  his  caufe  by  mifpleading,  yet  if  he  carniot  make  a  better 
plea,  a  new  trial  will  anfwerno  purpofe,  and  therefore  will  not  be 
granted.  New  trials  for  mifpleading  will  be  granted,  in  caics 
not  only  where  the  party  has  been  guilty  of  fuch  a  miilake,  that  he 
has  not  fairly  tried  the  qucflion  on  which  he  intended  to  reft  hid 
caufe,  but  alfo  in  cafes  Where  he  has  misjudged  with  regard  to  tha 
point,  on  which  he  ought  to  have  refted  it.  Thus  where  the  de- 
fendant relied  on  a  plea  of  tendry,  and  did  not  aver  that  he  always 
ftood  ready  to  pay  the  money,  for  which  the  plea  on  demurrer  was 
adjudged  ill.  This  was  a  mifpleading,  by  which  he  failed  to  try 
the  point,  on  which  he  reflcd  his  defence,  and  of  courfe  was  a 
good  ground  for  a  new  trial.  So  in  an  aftion  for  erefting  a  dam 
fo  high  that  it  overflowed  the  plaintiff's  land,  the  defendant 
pleaded  a  fpecial  matter  on  which  he  relied  for  his  juftification, 
which  qucftion  on  demurrer  came  fairly  before  the  court,,  and  was 
adjudged  againft  .him.  He  then  petitioned  for  anew  trial,  on  the 
ground  of  mifpleading,  becaufe  in  ills  demurrer  lie  bad  admitted  the* 
fa<a  of  overflowing  the  land  of  the  plaintiff,  by  raifing  his  dam  to  a 
certain  height,  which  £i£t  he  averred  was  not  true,  and  that  he  had 
mifpleadcifiy  admitting  it  to  be  true^  and  prayed  for  a  new  txial 
that  he  might  traverfe  tlie  fad,  which  was  granted. 

The  petitioner  muft  fhew,  not  only  how  he  ought  to  ha%'c  plead, 
but  alfo  that  be  is  able  to  fupport  his  new  plea,  that  his  defeuce 
u  fufficient  in  point  of  fubflance,  and  true  ia  point  of  faft. 


The 


The  dHcovcry  of  new  evidence^  and  mifp leading,  atr  tlie  grontkij 
•f  ijcwtn:i1  cxprffsly  uieniloned  by  ll^itiJte,  and  there  is  a  ge^ 
ncral  authonry  giveii  to  the  courts  to  gmit  new  trials  for  other 
reafotuhle  caufe*  This  power  may  be  extended  fo  fkr,  that  in 
all  caft'S  wlj^re  jiidgmctu  bus  been  rendered  againA  a  perfon,  and  fwS 
hud  no  cjppontinity  of  a  trial,  or  bad  not  a  fair  trjajj  wuhout  apy 
jicglcifl  or  default  on  hb  parr,  and  ht  can  Jhew  to  ihe  couit  reafan- 
able  caufe  for  a  new  trial ^  with  pounds  fuiticient  to  fitisfj  thcnt 
that  Judgnitnt  ought  to  be  in  hb  favour,  they  may  granrt  hmi  m 
new  triaL 

A  new  mat  canoot  be  granted,  beca^.ife  i  he  verdi^  was  againil 
law  QT  evidence  J  or  becaule  the  damages  were  noreafonable  of 
excdlivc.  WJit-rc  the  parties  make  a  rubiniflion  to  arbitrator*  by 
rule  uf  coLirt,  and  an  a^ft^ard  is  Jiwde,  a  new  trial  cannot  in  fucli 
ga&  be  granted. 

A  In  an  aft  ion  on  note,  the  defendant  pleaded  ufurjf  In  bar^ 
wtucli  bchig  decided  agalnft  hmi,  he  petitioned  for  new  trial,  on  th« 
ground  of  mifpleadhigi  and  flated  that  he  ought  to  have  tiled  a  com* 
plaint  in  equhy,  Tliecoart  of  common  pic  as  gran  ted  a  new  trial, 
and  on  a  hearing  expunged  the  intereft  of  the  note,  but  on  writ  of 
ejTor  the  judgnieni  was  revcrfcJ,  becaufc  the  court  had  no  right 
when  a  defendant  had  deeded  to  place  hU  ddcnce  upon  a  direfl 
charge  of  ufary,  to  permit  him  to  rcfort  to  a  bilHn  CijviUyj  and 
ifphich  would  not  according  to  the  ftatutej  be  filed  on  the  fecond 
.day  of  the  fitting  of  the  court* 

Whenever  it  h  apparent  on  thtfoceof  a  peiiriLm,  th^t  ibefe  af<r 
no  fulHcicnt  renfona  for  grannng  a  new  trialj  therefpondttit  may 
plead  in  abatement,  which  is  in  the  nature  of  a  demurrer  :  fo  he 
jnay  plead  any  other  proper  matter  iu  abatement,  as  Want  offer- 
vice* 

If  the  plea  in  abatement  is  over  ruled,  or  If  none  be  ofFtred,  it  is 
the  pradJcc  to  proceed  to  the  hearing  of  the  pel  it  ion,  on  tlic  tncr* 
Its,  withooitany  plea  or  aniwer  on  the  purt  of  the  refpondent* 

A  conrt  flionVl  never  irr ant  a  neViT  trial,  when  it  appear*  ib;ic 
fubflantial  juHlce  was  done  in  the  P>rmer  irial^  nor  ihouUl  tl^-y 
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grant  a  new  trial  upon  a  Rn£t  rigid  conftrudlion  of  the  law,  con- 
trary to  the  apparent  aquity  of  the  cafe.  No  time  is  limited 
"within  which  new  trials  may  be  granted,  and  they  are  always  gran- 
ted after  Judgment  has  been  rendered.  Which  is  contrary  to  the 
Britifh  pradice,  where  new  trials  are  uflially  granted  on  motion 
after  vcrdicl,  and  before  judgment,  and  commonly  becaufe  thever- 
dkt  is  againft  law  or  evidence,  or  the  damages  unreafonable,  or 
exceffive,  or  where  the  judge  has  mifdire^hed  the  jury. 


Chapter    Twenty-Third. 

OF  WRITS    OF    AUDITA  QUERELA,    AND    WRITS    OF 

ERROR. 


A. 


lN  audita  querela,  is  where  a  defendant  againft  whom  judg- 
ment is  recovered,  and  who  is  therefore  in  danger  of  execution, 
or  perhaps  in  execucion,  may  be  relie\'cd  upon  good  matter  of 
difcharge,  which  has  happened  fmce  the  judgment ;  as  if  the  plain- 
tiiF  has  given  him  a  general  releafe,  or  if  the  deft;iulant  has  paid 
the  debt  to  the  plaintiff,  without  procuring  fatisfacJ^tion  to  be  en- 
tered of  record,  or  to  be  indorfed  on  the  execution.  In  thele, 
and  like  cafes,  where  the  defendant  has  good  matter  to  plead, 
and  has  had  no  opportunity,  an  audita  querela  lies  in  the  nature  of 
a  bill  in  equity,  to  be  relieved  againft  the  oppreflion  of  the  plaintifT^ 
It  alfo  lies  for  bail  wlien  JudgHient  is  aorainftthem  by  fcire  faclsts, 
to  anfwer  the  debt  of  the  principal,  and  it  happens  afterward,  that 
the  original  judgment  againft  tlie  principal  is  reverfed,  for  here 
the  bail  after  judgment  had  againft  them  have  no  opportunity  to 
plead  this  fpecial  matter,  and  therefore  they  fhall  have  redrefs  by 
'  audita  querela. 

Where  aftions  are  brought  on  joint  contrails  againft  fevcral  de- 
fendants, part  living  in  this  ftate,  and  part  in  fome  other,  notice 
to  thofe  who  live  in  this  ftate  is  fufficient  to  bring  the  adlion  to 
trial,  and  thofe  who  live  out  of  the  ftate,  if  injured,  may  be  relieved 
by  audita  querela. 

This  writ  is  not  a  matter  ofcourC*.    It  can  be  gratitcd  only  by 
N  n  ^^^« 
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the  court  who  rendered  the  judgment,  if  in  feflion,  and  if  not,  by 
the  chief  judge  of  the  court ;  and  in  all  inftances,  the  court  are 
bound  to  enquire,  and  fee  if  there  are  good  grounds  to  grant  the 
ftme,  which  moft  he  Sgned  by  the  chief  judge.  The  wnt  con* 
l^uns  the  fubftance  of  the  complaint,  and  a  command  for  the  party 
to  appear  before  the  court  at  the  next  dated  term.  If  the  exccu* 
tlon  on  the  original  judgment  be  not  levied,  this  writ  will  be  a 
(uperfedeas.  If  the  parties  appear,  they  may  proceed  to  trial  of 
the  queftion  in  difpnte,  in  the  fiune  manner  as  in  other  a&ions. 
If  the  execution  has  been  levied  and  colledcd,  and  the  plaintiff 
prevails  in  the  atSlion,  he  will  recover  all  his  damages  :  if  the  ex- 
ecudon  has  not  been  levied,  and  the  ]dainti£Fdoes  not  pre\'all,  then 
die  execution  will  remain  in  force,  and  may  be  colleded,  but  if 
the  plaintiff  prevails,  then  the  execution  will  be  declared  and  ad- 
judged to  be  void,  and  he  will  recover  his  coft. 

Writs  of  error,  lie  from  the  judgments  of  affiftants  and  juftices 
of  the  peace,  of  city  courts,  and  courts  of  common  pleas,  to  the  fa- 
perior  court ;  and  from  the  (upcjior  court,  to  the  fupreme  court  of 
errors.  All  writs  of  error  are  limited  to  be  brought  within  three 
years,  from  the  time  of  rendering  judgment.  I  Ihall  treat  of  the 
fubjed,  under  the  following  diviilons, 

1.  In  what  cafes  Writ  of  Error  wiH  lie. 

2.  Of  the  manner  of  brin^g  a  Writ  of  Error. 

0.  Of  the  alignment  of  Errors. 

4.  Of  the  defence  that  may  be  made  by  the  defendant  In  Error. 

5.  Of  the  judgment  that  may  be  rendered  on  a  Writ  of  Error. 

1.  In  what^cafes  Writs  of  Error  will  Ire. 

Writs  of  error  will  lie  in  all  cafes  for  any  error  or  miftake  w 
the  judgment  of  the  court,  apparent  upon  the  record.  In  all  cafes 
of  demurrers  in  the  courfe  of  the  pleadings,  and  where  lads  are 
conceded,  fo  that  the  queftion  of  law  arillng  thereon  can  appear  to 
the  court,  error  will  lie.  If  the  court  render  an  improper  judg- 
ment on  a  verdia,  motion  in  arrcft,  or  on  default,  or  nBiil  dicit, 
error  will  lie ;  for  they  mnft  not  only  render  the  judgment  accord- 
ing to  the  legal  operation  of  the  faAsthat  appear,  but  it  muft  be 
ill  due  and  proper  form.  l/^licre 
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Where  an  iflue  in  fact  is  tried  by  the  court,  and  there  is  any  de* 
fe(^  in  the  declaration  or  pleadings,  whi«h  might  have  been  takeii 
advantage  of  under  a  motion  in  arrcft,  error  will  lie  ;  but  in  the 
cafe  ofiflues  in  fed  tried  by  courts  or  juries,  let  the  judgment 
be  ever  foerroneous,  error  will  not  lie,  becaufe  the  fads  appeared 
in  evidence  only,  and  not  on  record.  Some  attempts  have  been 
made  to  bring  up  the  whole  cafe  by  dating  all  the  fads  in  a  bill  of 
exceptions  after  verdict,  but  the  courts  have  refufed  to  fandion  the 
practice. 

In  all  the  cafes  above  mentioned,  writs  of  error  are  brought  for 
a  midake  in  the  judgment  of  the  court,  with  refpedb  to  the  law 
arlfing  on  the  fadls  conceded  by  the  parties,  and  appearing  in  tha 
pleadings.  There  are  fome  cafes  however  in  which  this  writ  will 
l:c,  for  errors  in  fadt  not  appearing  of  record  :  but  this  can  be  on- 
ly in  certain  cafes,  where  the  party  had  no  capacity  or  opportu- 
nity to  take  advantage  of  them  upon  trial.  As  where  an  adion 
Ss  brought  againft  a  married  woman,  as  tho  fhe  was  fingle,  or  a 
minor  as  being  of  fnll  age^  and  judgment  is  rendered  on  default, 
or  where  an  adion  is  brought  againft  a  perfbn,  defer ibed  to  live 
out  of  the  flate,  or  if  the  perfbn  live  in  the  ftate^  and  is  abient  at 
.the  time  of  fervice  of  the  writ,  and  does  not  return  before  the  fit- 
ting of  the  court,  and  judgment  is  rendered  againft  them  the  firft 
term,  error  will  lie  :  and  thefe  fa  As  may  be  ftated  as  the  grounds. 
In  thefe  cafes,  the  married  woman  had  no  power  to  appear,  and 
make  a  feparate  defence  from  her  hufband  :  the  minor  had  no  ca- 
pacity to  appear  and  defend  without  a  guardian,  and  the  abfent 
defendants  had  no  opportunity  to  make  defence ;  but  for  matters 
of  fad  that  come  before  the  court  in  evidence,  dr  which  the  party 
might  have  advantage  of  on  trial,  not  being  prevented  by  any  le- 
gal incapacity,  or  want  of  opportunity,  no  writ  of  error  will  lie. 

writs  of  error  will  lie  upon  matters  ftated  in  bills  of  exception. 
Thefe  were  introduced  into  En^and  by  ftatute,  but  in  this  ftate^ 
they  depend  on  the  authority  of  the  adjudications  and  pra^ice  of 
the  courts  of  law.  They  are  calculated  to  lay  a  foundation  to  re- 
vife  the  judgment  of  courts  refpefting  the  law,  arlfing  upon  faA« 

not  apparent  of  record,    «  By  the  pra^lice  in  England,  a  bill  of  ex- 
ception 
f  I  Morgan's  Sfiayf  4M« 
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t'^/  ci'-ot  L*.-  il.-i»t£  -wlih  report  ::?  trr  pz-fnl  r^crir?  -1/  tic 

e-:..*  iL"  '-":•  -  of  c-.-d*i.;c,  -  a=.i  a  ib  ::i  a  ck.c  v.  i-cre  rcrji  p>*- 
tlii  did  r. ,:  a: ;  tir  on  ihc  £rf»  diy  cA  the  term,  a:u  oc  ibe  iie  ^  toi 
ciiv  t.-^  pi-!:  ;.-f  ij-pt^reCf  and  rc-.ACC  :i^  a:::cn,  m::.«:  _r  il:^ 

ccT.l'iT.:  ar.'i  ki-o*.e-z-   of  tbc  d^Vnciar.   wLj   -<lr_^  i^' ljcc 

of  il  ?%;^f  4rc<i  ind  o  >jtc;rtj  Vj  i:,  ai-U  i^jt^cd  i-i>  ^..l  d;  cxj:rp^i .» 

on  f:.'c,  vfciii.ri  v.a^  tertin:J  bv  t.^c  j-c^e.  J-^^nsent  was  a/rcr- 
ward<»  rendercxi  on  nLoiI  dlwit,  aoi  02  writ  cfcr.'cr  ^^>  rcrertiJ 
lor  ii>«  fLct:t»'-rrd  ::*  th^  LllI  of  cx-ept*!or.».  «  £u:  ii»  a  .a.c  w  s^crc 
«  v/rii  of  error  was  toi.pded  upon  a  IM  cf  exce;.::c:*i  vC-rcinir^ 
a  ^^'Tf.erai  It'jilirg ot  ihc  Ucti  arid  ar^  ii.ei.ii  :a  tnc  »:aj:"r,  tir-tM^ 
lip  af:cj  verdict  and  jj'ijpncn:,  the  ic^-jn  c;x-n  &plc2  i;:  ibiieis-rixt, 
dhriiifft-'l  if  ^>e'.aufe  a  L-ill  of  crxceptiocs  takii.g  up  the  \i hole  ca«ic 
iiP  ir«a<linii&bic,  and  do  legal  foundaiioQ  ;jr   a  writ  of  error. 

A  Liil  ofcxcr-ptions  miiA  conuin  a  trjt  ft-ir?^;  of  the  facts,  anJ 
then  the  judge  i>  boana  lo  fign  it,  and  j^trnit  it  10  be  lodged  on 
*lc:  but  if  tiic  fa. IS  are  not  truly  trailed,  UiejL.lj^f;  is  not  boand 
ro  fi^^n  it.f  «  W  here  nianifea  and  iiiatcriul  e;  ror  Jhall  appear  of 
record  in  any  judgment,  or  decree  given  in  an>  fuit  for  relitf  in 
equity,  the  parly  a-nrKved  may  be  rtiievcu  by  writ  of  error,  in 
tJrc  fame  manner  as  in  proceedings  at  law, 

2.     Oftlic  nunaer  of  bringing  a  Writ  of  Error. 

A  writ  of  error  contain >  a  cominai:d  or  fummons  to  the  p::rty, 
to  appear  before  the  court,  to  hear  read  the  files  and  records  of  the 
court  whofe  judgment  is  conipbined  of  as  erroneous,  and  m  do 
vrhat  fhul!  be  enjoined  by  the  court.     Ihc  writ  contains  a  recital 

of 

k  Kirh,  168.  /  Ihid.  3A1.  m   I'-id   4(6. 

\  l\vU:  ot  cmirr  cHahlilhH  hy  il.c  fuperior  court,  '1795.  The  partv  intend- 
Jr;»  tii  flit-  a  bill  of  rxitp'i'Pf,  muft  gire  notice  of  it  before  the  caufc  h 
commntcl  to  the  jury  or  the  couit,and  the  bill  mr.ft  u-  fi.'cd  wiihin  t*en. 
ty.l'.ur  honri  after  vcrrJi^t  is  rcconfed.  «nd  in  trials  by  the  Cjn.;  ••IiLia 
twenty  f.-i.r  houri  alier  juJ^rntui  and  before  the  coutl  rifet. 


of  the  declaration,  the  pleadings,  the  judgment  of  the  court,  and 
an  affignment  of  errors.  It  niuft  hcfigned  ^y  one  oftiic  judges 
of  the  court  to  which  it  is  returnable,  and  fcrved  in  rhe  fame  man- 
ner ar.  other  writs.  It  is  a  judicial  writ,  and  the  judge  is  not 
bound  to  ftgn  it  of  courfe.  bar  will  examine  if  there  be  proba- 
ble foundation  for  error  :  if  it  appear  tliat  the  nature  of  the  trial 
%vas  fuch,  that  error  can  be  predicated  upon  tlie  proceedings,  it 
is  fufHcitnt  to  juilify  a  judge  in  fjgning  the  writ.  /  I'e  muft  take 
good  and  Aifficieni  bond  with  furety,  that  the  plnintilf  in  error, 
fliall  profecuie  his  writ  to  effe^b,  and  anfwer  all  damages  in  cafe 
he  fail  to   make  his  plea  good. 

The  parties  to  the  original  fuit  muft  bring  this  writ,  and  ifdf-ad 
their  executors  or  adniinillrator.  A  writ  of  error  may  contain 
a  fupcrfedeas  to  the  execution,  if  not  levied,  and  which  ought  to 
be  cxprelled  h\  the  writ, 

3.     Of  the  aflignment  of  Errors. 

A  general  aiiignment  of  errors  will  be  fufficient,  as  the  whole 
record  conies  up  before  the  court,  they  will  exaT.ine  and  look 
through  the  whole,  and  if  any  error  appears,  they  will  revcrfe  the 
judgment.  The  ufuul  practice  is,  however,  to  make  a  f)-;ecial  af- 
fignment of  errors  :  but  if  the  plaintiif  /hould  efpecially  aflign 
for  error,  what  is  not  erroneous,  and  omit  to  aflign  the  real  Er- 
rors, yet  the  court  will  reverfe  the  judgment,  fir  errors  not  affif^n- 
ed,  being  apparent  of  record.  «  The  plaintiff  cannot  afTign  tr- 
rror  in  fact,  and  error  in  law  together,  for  theft-  are  di(lin6t  things, 
and  require  diifcrent  trials  ;  »  but  if  fuch  adrgnmcnl  of  error'bc 
made,  tlie  defendant  if  he  means  to  take  advantage  of  it  muft  da 
it  by  way  of  abriicmcnt  :  for  If  he  plead  nothing  erroneous,  it  is 
a  confeliion  of  the  error  in  fa  ft,  and  the  judgment  mufl  bcreverfed 
jfihefacis  are  material.  If  an  error  in  fad  be  well  aflijrhed,  ihe 
plea  of  nothing  erroneous  coiifcllts  it  to  be  true,  but  if  it  be  ill  af- 
is^tuHl,  lu  ..  i-icii  is  no  conteii'un.  »  Where  tlic  piif-m  l  lHj'-is 
errors  in  f^ct,  nor  pro^icrly  afli^nabie  in  en  or,  to^eiher  vikjifujii* 
tint    crrcn-s  In  law^  luch  errors  in. fact  will  not  abate  the  writ* 

/  Nothing  can  be  aftfgned  for  error  which  ccntradids  the  re 

cord 
/  StruTci,  113,        m  Roll.  Abr    761.        n  Saik  a6S,        #  Rajm.  ait. 


lt:K^  v>  i>jf  cj^sruL^x:  in  scror  >f«a  a  aoce  Sxt  ck  looi  oc  iwcssr^- 

a^ernr-r^  cf  liut  tier  c^xifrtilra  i^oa  r^ari,  iad  darretbcris  »^ 
j<dni.'i*r*.;>.  f  Tiie  pulcti^  '^r-.^c  iJI^  a  ■a.nrr  ki  error  to  p«-v>- 
cere  2.  rt7tjiul  CK 1  pu£-:irnt,  «-i,^h  »i3  for  his  a«^  idr\m:t^  ; 
L***  if  the  error  be  J>j  dcx*i-ii  cf  rie  wjJirt^t^  Rar  rise  id^-aaii^ 
«f  tbe  pany.  be  may  adi^^  n  ;  iuT  the  ;xf.^rk  q£  zbc  court  ac^^ 
to  be  puribeii. 

r  A  m^n  fh'«»I  oevcr  2*1:  gn  thir  fcr  crTrr,  which  be  mrgltt  Iizt« 
I3k«n  awivanug^  of  bv  ple^  'n  i?:.:tf^Trxr.T,  for  k  fiiall  be  accoosr- 
t***  nh  foHv  to  ncgjrd  the  prorer  t-aje  of  taking  ihe  cxccpdoo.  As 
jf  a  marr wrcl  W'/mia  brl-^g-i  an  action  ia  h^r  earn  nanic,  and  the 
dtf^r:^'^nt  pleaJs  in  bar  to  the  acrioa,  he  AiaII  ncrcr  aftcrvards 
liS^  ii*«  marriage  for  error. 

4.  Of  the  defeDce  that  maj  be  made  bj  tiie  dffciwlaBt  in 
Hrror. 

The  defendant  may  plead  in  abatement^  if  the  writ  of  error 
if  not  properly  brought  and  (erved,  or  ^:*  there  be  an  afligameiit 
of  error  in  fad  and  law  togirtber.  Jfthe  afiignment  of  errors 
Contains  error  in  facl  only^  the  fact  may  be  denied,  and  an  iffiie 
cloicd  and  tried  by  wuneiles  in  the  ufual  form,  if  the  fa^  adfiga- 
cd  be  infufliciefit,  the  defendant  may  plead  nothing  errooeoosy  and 
which  18  always  the  proper  plea  to  errors  in  law.  The  defend* 
anc  may  plead  t  releafe  of  all  errors,  or  a  difcharge  of  all  adi<MiSy 
cr  any  acl  of  the  plaintiff,  by  which  he  is  exonorated  from  all 
demands  on  account  of  the  erroneous  juJgmem. 

/  As  to  tlie  amcndmf  ut  of  judgments  on  wUch  writs  of  error  are 

brought,  it  would  -feem  reafonable  that  where  a  juiltce  ihould  mif- 

take  in  giving  a  copy  of  a  judgment  that  it  might  be  redified,  and 

made  according  to  the  judgment,  but  where  he  has  made  an  irrcga- 

lar,  informal,  or  improper  judgment,  on  which  writ  of  error  is 

brought,  it,  would  ftcmtbathe  ought  not  to  alter  fuch  judginent ; 

and 
f  5  Co  39*     ''  Carth.  IS4.   /  Leareofworth  7S.  ToQluafoii,  S.  C*  179^ 
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and  on  motion  in  fuch  «afes,  to  permit  the  jufticc  to  come  ift  and 
amend  a  jucJgment,  the  court  have  refufed  unlefs  there  is  fomcthing 
to  amend  by  ;  for  it  would  be  dangerous  to  fufFer  courts  to  mend 
their  records,  by  memory  after  the  term  is  over. 

5.     Of  the  judgment  that  may  be  rendered  on  a  Writ  of  Erroi*. 

t  It  is  ena^Stedby  ftatnte — that  when  on  any  writ  of  error, 
that  fliall  be  brought  before  the  fuperior  court,  the  defendant  in 
fich  writ  of  error  fliall  recover  judgment,  that  the  judgment  com- 
plained of  is  not  erroneoucs,  he  fhall  recover  coft  againft  the  plain- 
tifF:  but  if  on  fuch  trial  it  fliall  be  determined,  that  the  judgment 
complained  of  is  erroneous,  judgment  fliall  be  given  for  the  rever- 
fal  of  fuch  erroneous  judgment,  and  the  plaintifF  fliall  recover  all 
that  he  hath  been  damnified  thereby^  but  no  cofl;  in  that  cafe  fliall 
be  taxed  for  citlier  party. 

That  when  any  judgment  in  a  civil  a^lion  fliall  be  reversed  as 
aforefaid,  the  plamtifFin  the  original  a<5tion  on  which  fuch  crrooe- 
0U8  judgment  was  given,  may  enter  his  adlion  in  the  fuperior  court, 
paying  the  fame  fees,  as  if  he  had  brought  it  by  appeal,  and  the. 
faid  court  fliall  proceed  to  try  faid  aftion,  as  if  it  had  or  could  have 
been  brought  there  by  appeal  :  and  the  whole  coft  in  faid  ac^^ion, 
(excepting  the  coft  on  the  writ  of  error)  fliall  be  allowed,  and 
taxed  in  favour-of  him,  who  fliall  recover  final  judgment. 

In  all  cafes  of  the  reverfal  of  a  judgment,  if  the  aclion  be  not 
entered  anew  in  the  fuperior  court  for  trial,  the  rule  of  damages  to 
be  allowed  to  the  plaintifF,  will  be  the  coft  he  ought  to  have  re- 
covered in  the  courts  below  :  if  any  thing  has  been  paid  by  him  on 
fuch  erroneous  judgment,  then  he  will  be  allowed  in  damages  foch 
fums  as  he  has  paid  :  but  if  the  erroneous  judgment  has  not  been 
paid,  no  damages  will  be  allowed  on  that  account,  becaufe  it  is 
"Vacated. 

Where  the  a<^ion  is  entered  anew  in  the  fuperior  court,  then  n^ 
4aina^es  arc  to  be  allowed  on  the  reverfal,  unleis  ttie  erroneous 
judgment  Kas  been  fatFsficd,  in  which  cafe  the  fum  paid  is  to  be  al- 
lowed as  damages  :  but  Uie  plaintifF  in  error  cannot  be  allowed 

any; 
*  Scustu  j|«. 


2?^  or  warrs  or  audita  qierzla, 

aoy  da.-T*-:-^?,  fur  cc-ir  thu  he  cw^rt  :o  ha-.c  recorrrcd  latLelLsti 
htt'iAe  thi  colt  m  1  awzit  the  tcil  id'je  of  the  s^Ioa. 

/.s  no  a^'ti'jn  can  be  entered  anew  in  the  f'pie^.i'e  court  of  CTTon/ 
ar.'i  a»  the  i-i*i:r  h;as  maic  no  CTprcf»  nrofilloo,  the  co^irt  haT« 
LrJoptcd  t^c  ^T.crii  nJe,  that  in  a!l  criic-s  of  the  rev^crfi!  of  tlic 
y.^.zy^rz  of  the  Lpcnor  co"rt,  cr.Jer  fich  circnTi:: ranees,  thai 
the  party  n'-'yit  liave  cr.tcred  his  ai':;on  aurw,  if  it  had  been  ia 
t;,e  r;)j5erior  Cf/^rt^  then  the  (::rre::;c  cojrt  of  errors  *i]l  tranfinit 
fiich  Cafe  to  the  f  :perior  co»irt,  T\'ho  upon  the  entry  of  the  action 
tl'i^rc,  w'U  proceed  to  the  trial  in  the  {amc  maooer  as  on  cntrr 
af;cr  rcverfil  iu  that  co'^rt. 

u  Tiv  tlie  pra't'ice  air!  a*^!]  -.Jiratlont  ofour  courts,  ju J «rnients  may 
be  atTrmed  in  p^rt,  an-J  reverfed  in  part.  Thus  where  an  action 
oftrcfjjifs  vva'  l->:-.:.^^t  agiin.l  feveral  ailalts  and  minors,  the  mi- 
nors ma.lc  defj  .It  :f  Mpr-arance,  and  notice  of  their  minority  not 
bc'.TiC  ^V'Cn  to  ir.e  l:-.  rt,  no  c^'Vard^an  was  afl^c^-ed.  Wrdict  wa^ 
fo;:rid  a;;-!:.'!  the  ad..lt5,  rtr,J  one  entire  jidgment  rendered t- 
prj»;rj(^.  the  wl:ole.  Writ  of  error,  was  brou;;hr:  on  the  juc!irment, 
and  the  miTiority  f»f  ;>ari  of  the  plahnitf 's  in  error,  tlic  original  de- 
f' nJanM,  nii.H  aiT^nc-d  for  error,  t!ie  court  rcverfed  the  juJgmcnc 
a>  it  rt\\ ': 'ud  the  minors,  and  afTIrmed  it  as  it  refpedled  tlie  adults. 

Wlicre  j«  (l;j;nciit  is  crroneoii«»  as  to  cod  only,  it  may  be  rcverf- 
ed a",  to  the  coft  only,  and  afllrmed  as  to  the  dtbc  or    damage. 

It'  Upon  tlic  afFirmincc  of  any  judgment  or  decree,  or  upon  a 
noTifiiit,  or  withdraw  made  by  the  plaintilf  in  error,  the  coortmay 
according  to  tlicir  difcretion  adjudge  and  decree  to  the  defendant 
in  error,  be  (ides  his  coil,  the  intcreft  of  the  money  delayed,  by 
fiicli  writ  of  error,  and  grant  execution  accordingly. 


Chapter    Twenty-Fourth. 

OF  EXfXUTION  AND  ITS  CONSEQUENCES. 

XFlhc  judginent  be  not  fufpendcd,  reverfcd,or  fet  afide,  for  fomC 

of  the  foregoing  rcafons,  or  ratlier   when  the  caufe  hascoinc  ro  a 

termination,  and   final  judgment  is  rendered,  execution  mufl  i"'^*'* 

When 

«  Kirb.  If4«        tv  StaiiUcs,  443. 
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OF  EXECUTION  AND  ITS  CONSEaUENCES.        aSx 

When  the  judgment  is  agaiqft  any  perfon  in  his  private  capaci- 
ty, for  debt,  damage  or  coft,  execution  is  iflued  againd  his  cftate, 
both  real  and  perfonal,  and  for  want  thereof  againft  his  body.  If 
judgment  be  rendered  in  an  aftion  of  dilTcifm,  to  recover  pofTefS. 
on  of  certain  demanded  premifes,  then  in  addition  to  the  executi- 
on for  the  damages  and  coft,  there  is  alfo  a  command  to  caufe  the 
j>laintlfF  to  be  feized  and  put  in  poileflion  of  the  defcribed  pre- 
mifes. If  judgment  be  rendered  againft  an  executor  or  admini- 
flrator,  for  the  debt  of  the  deceafed,  then  execution  goes  only  a- 
g-iinft  the  eftate  of  the  deceafed  in  their  hands.  Thefe  are  all  the 
executions  which  are  known  to  our  law.  They  are  to  be  dire(5ted 
to  the  flier  iff,  or  Lis  deputy,  or  to  the  conftables  x)f  towns. — 
Every  court  may  direct  an  execution  to  any  officer  in  the  ft  ate. 

Executions  are  made  re t u ^MUtPf^^^g^^  ^he  date,  or 

tothe  next  court.  TheyjKx  l||EVliy  time  be  Ipncwed,  or  alias 
executions  granted  by  tblL:Wk,  y'l^JpA^Wft^^te^^^^'^^^o"  ^o  ^^^^ 
court.  But  where  there  IiasL^kM  mwlaKen  Jify  if  an  execuiion 
and  it  is  indorfed  fatisfled,  a»micatLQU.maLljk^ih^  to  the  court 
for  an  alias  execution.  V^  Ift^  J0^ 

If  the  officer  does  not  ferve  and  return  them  within  that  lime, 
he  is  liable  to  the  creditor  :  but  if  he  colle^ls  and  pays  the  mo- 
ney, or  by  diredion  of  the  creditor  levies  on  land,  tho  he  does 
not  return  the  execution  within  that  time,  yet  if  in  cafe  of  a  levy 
on  land,  the  return  is  made  before  aftion  brought,  fo  tliat  the 
title  of  the  land  vefts  in  the  creditor,  no  ad^ion  will  lie  againft  the 
o^cer  :  and  where  the  money  is  colleded  and  paid,  no  aft  ion  can 
ever  lie   for  not  returning  the  execution. 

,  When  the  execution  is  to  put  the  perfon  in  whofe  favour  it  is 
iffued,  into  polleflion  of  lands  and  buildings,  the  officer  may  juftify 
breaking  doors,  if  he  be  denied  entrance,  and  may  by  force  turn 
the  perfon  out  of  polleflion,  who  has  been  adjudged  to  have  no 
right,  and  may  put  the  perfon  in  whofe  favour  the  execution  is,^ 
into  compleat  pofleflion  :  for  this  power  is  heceffary  in  order  fully, 
to  execute  the  judgment  of  the  court. 

O  o  Whea 


2?2        OF  EXECUTION  AND  ITS  CONSEQUENCES. 

When  an  rxeoilion  is  againft  the  Hlatc  ef  finnr  deceafcd  pcribn, 
in  the  Iiands  of  his  executors  or  aduiiciilratora,  if  fiich  eftate  can- 
not be  fojnd,  the  ofiizcT  misit  make  return  of  non  c£l  inventus^ 
viijch  Jays  the  fo'-ndation  for  a  fcire  facias  :  but  if  fjch  eilate  can 
be  foimd,  it  may  be  levied  upon,  and  diipoled  of  in  due  and  ufual 
fomi  of  law. 

When  the  cxecuiion  iflaes  againfl  the  eJlatc  and  bodv  of  thcdcbt* 
or,  tlie  law  requires  the  oflicer  to  wiiom  the  execution  is  delivered, 
to  repair  to  the  ufual  place  of  abode  of  ihc  debtor,  if  in  his  pre- 
cincts, and  make  demand  of  the  money.  On  refiifal,  or  neglect  of 
payment,  he  may  levy  upon  any  of  the  perfonal  eftatc  of  the  debtor, 
excepting  iieccflar)'  apparel,  bedding,  tools,  arms,  or  isiplenients  of 
his  houfhold,  neceflary  for  upholding  his  life,  and  on  {bch  goods 
alfo,  if  they  fhallbe  prefcnled  by  the  debtor.  An  account  of  ih^ 
articles  of  perfonal  e{late,thus  taken,  muft  be  fet  np  on  the  lign-poft 
in  the  town  where  taken,  and  notice  thereby  given,  that  they  will 
be  fold  at  the  end  of  twenty  days  at  public  vendue  :  when  the) 
ihall  be  fold  at  tlie  beat  of  tlie  drum  to  the  highefl  bidder,  to  a  fu^« 
cient  amount  to  pa}-  the  debt  and  cod,  and  if  tlierc  be  any  overplust 
it  fhall  be  returned  to  the  owner  of  the  eftatc.  *  But  when  an  offi- 
cer can  find  money  belonging  to  a  debtor,  he  may  take  it,  and  ap- 
ply it  inpayment  of  the  execution. 

If  the  officer  levy  on  eftatenot  belonging  to  the  debtor,  be  is  li- 
able to  the  owner.  If  the  creditor  turns  it  out  to  him,  as  the  eftatc 
of  debtor,  when  it  is  not,  he  will  be  refponfible  for  the  damages  to 
the  officer.  If  the  officer  does  not  take  by  his  firft  levy,  fufiicient 
cftate  to  faiisfy  tlie  execution,  he  may  levy  again,  and  tlius  till  the 
execution  befatisficd  :  but  if  he  once  levies  on  eftatc,  and  does  not 
take  fufiicient,  and  afterwards  can  find  no  more  eftatc,  he  becomes 
refponfible  tothc  creditor  for  the  whole  fum  of  the  execution,  unl^d^ 
there  be  fome  fpecial  agreement  to  fave  him,  or  he  levies  upon  th« 
body  of  the  debtor,  wiiliinthe  life  of  the  execution,  and  commits 
him  to  goal.  It  ilicrefbre  beiiovcs  an  officer,  when  he  levies  on 
perfonal  cftate,  to  be  careful  to  take  fufiicient  when  it  can  be  found, 
and  i{  he  cannot  find  fuflitient,  then  either  to  have  the  fpecial  diiec- 
tion  of  the  creditor,  or  to  levy  upon  the  body  of  the  debtor. 

If 
ae  Brooks  VS.  Thoirpibn,  S.  C.  1790. 
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If  perfonal  ertate  can  be  had,  the  officer  is  bound  to  take  it,  and 
<:aTinot  levy  upon  the  body,  without  being  guilty  of  falfe  imprifon- 
ment.     Ke  cannot  require  the  creditor  to  turn  it  out,  orihcw  it  to 
him,  but  if  he  can  find  it,  tlio  prohibited  to  levy  upon  it,  he   is 
bound  to  do  it,  and  not  levy  on  the  body.      But  it  iiiuil  be  in  his 
power  to  take  fufficient  eftate,   to  latisfy  the  execution,  and  his 
coft,  and  the  value  is  to  be  eftimated  according  to  the  ufual  and 
probable  price  for  which  fuch  eftate  will  fell  at  the  poft,  for  ready 
money.     The  officer  niuft  alfo  have  rcafonable  ground  to  believe, 
that  the  eftate  found  or  offered,  belongs  to  the  debtor,  and  where 
the  matter  is  doubtful,  he  is  not  obliged  to  levy  on  the  eftate.     But 
In  thefe  cafes,  the  officer  is  bound  to  ad  fairly,  and  impartially.     If 
he  has  good  reafon  to  think  tliat  the  eftate  would  be  infufficieut,  or 
that  it  did  not  belong  to  the  debtor,  tho  it  (hould  appear  after- 
wards probable,  that  it  might  have  been  fufficient,  or  if  it  iliould 
turn  out  to  be  the  eftate  of  the  debtor,  yet  in  an  aftion  for  falfc 
iniprifonmentfor  levying  on  the  body  in  futh  cafes,  tlie  officer  ought 
not  to  be  fubjeded  to  pay  damages  :  for  in  fuch  cafes  he  is  by  law 
placed  in  a  fituation,  where  he  is  bound  to  judge  with  ref|>edl  to 
fadrs,  according  to  probable  circumftances,  without  having  it  in  his 
power  to  acquire  pofitive  proof:  aiid;ifbe  levies  on  eftate  infufficient 
to  pay  the  execution,   or  which  is  not  the  properly  of  the  debtor^ 
he  is  liable  to  pay  the  whole  execution.     Therefore  where  he  con- 
duds  fairly,  impartially,  and  honeftly,  he  ought  not  to  be  puniflied 
for  a  miftake  in  judging,  in  a  cafe  where  the  law  requires  him  to 
judge  :  butif  herefuies  totake  eftate  mauifeftly  fufficieuc  to  latisfy 
the  execution,  and  which  he  has  good  reafon  to  believe   belongs  to 
the  debtor,  and  levies  on  his  body,  he  ought  to  be  jabjcCted  to  the 
payment  of  damages,  in  an  ad  Ion  for  the  falfc  impriloumeut, 

An  officer  may  not  break  open  the  debtor's  houfe  to  levy  upon 
Iffc goods  :  but  this  privilege  extends  only  to  the  houfe  of  the  debt- 
or himfclf,  3  for  if  any  perfon  have  in  his  houfe  the  goods  of  ano- 
ther, againft  whom  there  is  an  execution,  the  officer  who  has  the 
fame  in  his  hands,  may,  after  demand  of  entrance,  and  refufal  of 
admifiion,  break  open,  and  enter  the  houfe  to  levy  upon  fuch  goods. 
,  So  if  an  officer  be  within  the  houfe,  he  may  break  open  an  inner- 
door,  or  cheft,  or  trunk,  to  gain  poileffioa  of  the  eftate  of  a  perfon 

againft 
y  i  Co.  93,        ra^ac-  Abr.  j'iy- 


2?4        OF  EXECUTION  ANH  ITS  COXSEOLTENCES. 

ng^air.il  wliom  he  has  an  CTteoitici.  If  a  perfbn  h^s  thr  rfiatf  cf 
a;»oPier,co':^r.cd  in  a  'ili'-il,  or  tni-k,  and  rcfiifcs  to  c-pen  It  cnrc- 
qutft,  an  (AV.cer  w  l.ohas  an  cxcjiition  a^Viaft  the  o^iier  cf  tl*€  dbte, 
mav  ureak  it,  for  tJie  purpofc  oflcvvlng  upon  H.lIi  c^atc. 

If  perron  .1  e:l?.tf  c:innot  be  ft  und,  the  creditor  ma^  if  hr  pleaJes, 
Icvv  upon  ilic  lan:!'i  of  the  debtor.  This  is  al  to 2: '  rlier  optionzl  with 
the  crctlitor,  ami  liie  oHiccr  has  no  ri-ht  to  levy  on  lands^  llio 
mentioiit  J  in  the  execution,  without  his  ex;:>rer->  tlirecrion.  Tiw 
ri::)dc  of  levying  has  already  been  pointed  out^  ia  txeatin^  of  tl:!£ 
to  real  edate  by  execution. 

But  if  pcrfonal  eftate  is  not  to  be  found,  and  the  creditor  refafes 
to  take  real  eftatc,  or  if  there  is  none  to  be  had,  tlien  the  o&ccr 
IS  bound  and  warranted  to  levy  upon  the  body  of  a  debtor,  arrtlt 
him,  and  commit  him  to  goal.  But  after  the  levy  of  ^n  execution 
upon  the  body  of  a  debtor,  if  he  (hew  and  tender  to  tJie  oJliccr,  fuf- 
ficient  perfonal  cftate  to  fatisfy  the  fame,  he  is  boyn/?  to  refeafe 
the  body,  and  levy  on  the  cftate.  So  if  the  olTicer  can  find  fatficieDt 
pcrfonal  eftate,  he  may  rclcafe  the  body  and  levy  on  the  eflate. 

To  conipleat  the  levy  of  an  execution  upon  the  body  of  the  debt- 
or, or  to  make  an  arreft,  it  is  necefl'ary  that  there  fhould  be  an 
actual  touching  of  the  pcrfon,  for  no  words  wiil  aniotnic  to  an  ar- 
reft  ;   but  if  after  the  officer  has  notified  the  debtor,  that  he  has  an 
execution  againft  him,  and  fays  to  him  you  are  my  pri(bn6r,  he  vo- 
luntarily fubmits  to  the  ofliccr,  this  will  be  deemed  an  arrcfl  ;  but 
if  he  runs  from  him,  this  will  be  no  arreft.     The  fhcriff,  and  other 
officers,  have  power  to  command  as  many  perfons  as  are  veceHJry, 
to  adlft  in  apprehending,  keeping,  and  carrying  any  perfon  to  goal : 
which    perfons  commanded  by  the  officer  to   alhft,    are  Ihblc  to 
certain  ptnahics  for  difobcdience,  and  if  they  fiuTeran  efcape  of  the 
prifoncr,  are  liable  to  the  oflicer.     If  great  oppofition  is  made,  the 
fheritF  or  cnnftablcs  may  raife  the  power  of  the  county,  cv>nfifti"g 
in  the  militia  ;  and  as  the  law  has  invcftcd  tl.i-m  with  full  power 
to  do  execution,  they  fliall  not  return,    that  they    cannot  do  ex- 
ecution. 

«  But  an  officer  in  order  to  do  execution,  may  not  break  o[^cn 
^\t  outer  door,  or  windows  of  a  houfe  :  for  the  law  confulei"^  '^^' 
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ry  rnan*fi  honfe  to  be  his  caftle  and  place  of  iecurity,  into  which 
no  pcrfon  may  enter  without  his  confcnt,  and  tlwt  it  is  better  that 
the  judgments  of  courts  fliould  remain  unexecuted,  than  it  is  to 
fuiFer  a  forcible  invafion  of  the  peace,  and  repofe  of  private  fami- 
lies :  but  if  the  officer  has  once  pailed  the  outer  door,  and  has 
obtained  entrance  into  the  houfe,  he  may  break  open  any  inner 
door,  for  the  purpofe  of  making  an  arrcft.  The  reafon  of  thi« 
diftindtion  feems  to  be  this,  that  it  might  be  attended  with  dan- 
gerous confcquences  to  ivitfcr  tlic  breaking  open  an  outer  door  or 
window,  as  it  niiglit  expofe  the  family  and  let  in  thieves  and  rob- 
bers :  but  when  the  officer  has  once  gained  entrance,  it  is  evident 
that  the  debtor  has  not  claimed  that  fecurity  for  his  family  ;  and 
the  ©lining  of  hinner  doors  will  not  expofe  him  to  fuch  inconveni- 
ences, as  are  to  be  appi-ehended  from  opening  outer  doors. 

^  It  has  been  determined,  that  where  a  pcrfon  takes  feparatc 
lodgings  in  an  inner  room  of  a  houfe,  the  door  that  goes  into  fuch 
feparatc  apartment,  is  not  privileged  from  being  broken,  and  that 
let  there  be  ever  fo  many  feparate  apartments  and  lodgings  in  a 
houfe,  tho  occupied  by  different  familie*,  yet  none  but  the  outer 
door  is  privileged. 

When  an  officer  has  legally  arrefted  a  pcrfon,  and  he  makes  a 
forcible  cfjapc,  the  officer  may  purfue  him,  and  for  the  purpofe 
of  retaking  him,  has  a  right  to  break  open  doors,  wherever  he  may 
conceal  or  fecurc  himfelf,  for  when  a  man  is  lawfully  arrefted  and 
forcibly  efcapcs,  he  cannot  be  privileged  from  recaption. 

e  The  dwelling  houfe  and  adjoining  out  houfes  are  privileged 
from  being  broken  open  by  an  officer,  but  the  door  of  a  barn,  ftan- 
ding  at  a  diftance  from  the  houfe,  may  be  broken  open,  without 
requefting  the  ov*  ner  to  open  it,  in  the  fame  manner  as  the  officer 
may  enter  a  clofe. 

t^If  an  officer  enter  a  houfe,  the  door  being  open,  and  the  owner 

Jocks  him  in,  he  may  break  open  the  door  to  got  out.     So  if  any 

of  the  flieriff 's  deputies  having  entered   a  door,  (liould   be  locked 

in,  tlie  flierifF  may  juftify  opening  the  door  to  enlarge,  and  fet 

tlicui  at   liberty.     If  an  officer  in  executing  a   writ,  breaks  open 

a 
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a  tloor  where  he  has  no  right,  yet  the  execution  is  good,  and  the 
J)arty  has  no  remedy  but  by   a<^ion  of  trefpafs  againft  the  officer. 

When  an  officer  has  arrefted  a  pcrfon,  he  is  bound  to  keep  him 
in  clofe  and  (afe  cuflod y,  and  convey  him  to  goal,  as  foon  as  con- 
venient in  the  moft  dircd  manner  :  but  any  rcafonable  aCl  of  delay 
and  indulgence,  exercifcd  by  the  officer,  will  not  fubjefthim  to  an 
Action,  provided  tlic  debtor  be  committed  to  goal  in  the  life  of  the 
execution.  If  the  officer  fufFcrs  an  efcape,  an  a6lion  lies  againft 
him,  or  if  the  prifoner  be  rcfcued,  an  aclion  lies  in  his  favour  a- 
gaind  the  rcfcuers  :  which  has  already  been  confidered.  The  pri- 
foner mud  be  commited  to  goal,  and  a  copy  of  the  execution^ 
with  an  indorfemcnt  of  the  commitment  by  the  officer,  is  a  fuffi- 
cient  warrant  for  die  goal  keeper  to  hold  him. 

The  law  rcfpefting  goals,  and  the  rcfponfibility  in  cafes  ofcP- 
capes,  was  cor.fidered  when  we  treated  of  counties. 

Every  debtor  committed  on  mefne  procefi,  or  execution,  is 
bound  tofupport  himfelf,  and  the  goalkeeper  is  not  chargeable 
with  his  fiipport  :  but  if  he  is  poor,  and  unable  to  pay  the  debt, 
or  not  worth  five  pounds,  our  law  is  fo  humane  and  indulgent,  as 
to  provide  for  his  relief  and  fupport,  fo  as  to  prevent  him  from 
fiilFering  for  the  want  of  ncceflary  food.  Such  poor  debtor  may 
make  application  to  an  aflidant  or  juflice  of  the  peace  in  the  coun- 
ty, to  take  the  oath  by  law  provided  for  poor  prifoners,  and  fuch 
authority,  upon  giving  four  days  notice  to  the  creditor,  if  living 
within  this  flate,  or  to  his  attorney,  if  not  an  inhabitant  of  this 
flate,  may  proceed  to  enquire  whether  the  applicant  is  entitled  to 
take  the  oath.  The  creditor  has  a  right  to  appear  and  olTJe<^,and 
if  he  can  flicw  that  the  debtor  has  eftate  to  a  greater  amount  than 
five  pounds,  or  more  than  enough  to  pay  the  debt,  where  it  is  lefs 
than  five  pounds,  the  oath  cannot  be  adminiftered  :  but  if  it  appear 
iJKit  the  dtbtor  is  not  worth  five  pounds,  or  fafHcient  to  pr»y  the 
demand,  then  the  court  muft  adminiflcr  the  oath  prefcribcd  by  the 
ftatute.  If  a  finglc  minifler  of  juftice,  admits  the  debtor  to  take 
the  oath,  the  creditor  may  Imlge  money  with  the  prifon  keeper 
for  his  fupport,  and  then  apply  to  the  judge  of  the  county  court* 
and    ajuftice  ofthequoram,  orjufllceof  the  peace,  or  to  two 

juftices 


OF  EXECUTION  AND  ITS  CONSEQUENCES.        287 

indices  of  the  quorum,  or  one  juftice  of  the  quorum  and  one  juftice 
of  the  peace  in  the  county,  wl»have  power  10  review  the  feiuence 
of  the  fmgle  minlfter  of  juftice,  and  if  they  fhall  be  of  opinion 
that  fuch  debtor  has  not  by  law  a  right  to  take  the  poor  debtor's 
oath,  they  may  order  fuch  fupport  to  ceafc.  When  a  finglc  mi- 
nirter  of  juftice,  refufes  to  adminifter  the  oath,  the  ilebtor  may 
apply  in  the  fame  manner,  as  the  creditor,  whi..h  is  in  the  na- 
ture of  an  appeal:  but  he  cannot  apply  toanother  juftice  of  the 
peace.  On  fuch  application  of  the  debtor,  the  fonner  fentence  may 
be  reviewed,  and  if  fuch  authority  are  of  opinion  that  the  applicant 
is  entitled  to  take  the  poor  prifoner's  oath,  they  may  adminifter  the 
fame. 

When  the  poor  debtor  has  taken  the  oath,  he  muftbe  difmifled 
by  the  goal-llecper,  unlefs  the  creditor  lodges  money  for  his  fup- 
port ;  wliich  fum  is  determined  by  the  court  of  common  pleas  in 
the  county .  '  The  money  for  the  weekly  allowance  of  a  prifoner 
is  to  be  lodged  with  the  goal  keeper,  who  becomes  chargeal^lc  to 
the  creditor  for  the  fafe  keeping  of  the  prifoner,  and  accounta- 
ble to  the  prifoner  for  his  fupport.  As  to  the  time  when  the  deb- 
tor may  be  faid  to  be  without  fupport  from  the  creditor,  fo  that 
he  may  depart  from  the  goal,  /  it  has  been  decided,  where  a 
debtor  took  the  oath  fifty  two  minutes  after  two  o*clock,  and 
money  was  left  to  include  his  dinner  on  another  day,  on  which 
day,  after  eating  his  <iinncr,  at  three  o'clock,  there  being  no  more 
money  left,  he  departed  from  the  prifon,  and  the  credijror  lodging 
money  with  the  goaler,  within  five  minutes  after  he  left  the  prifon 
that  this  was  an  efcape  :  for  the  court  faid,  that  the  law  muft 
have  a  reafonable  conftruAion,  it  was  made  for  the  relief  of  poor 
imj)rifoned  debtors,  and  not  to  injure  the  honeft  creditor  ;  that  the 
objed  of  the  law  is  the  fubfiftence  of  the  debtor,  and  that  it  could 
with  no  propriety  be  faid  he  was  without  fubfiftence  til!  the  dinner 
he  had  juft  eaten  was  digcfted,  and  befides,  if  the  goaler  provides 
for  the  prifoner  on  the  credit  of  the  plaintiiF,  the  end  of  the  law 
18   anfwered  and  it  is  nothing  to  the  debtor. 

X  In  an  adtion  upon  a  bond,  conditioned  that  a  certain  debtor  fliould 

abide  a  faithful  prifoner,  the  defendants  pleaded  in  bar  that  the  oath 

was 
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was  atlm'ir.hlcrcd  to  tlic  debtor  cm  a  certain  daj,  bct^rccn  half  paft 
four  and  half  j:art  five  o'clock,  that  motley  was  lodged  for  twenty 
week  ,  that  i;e  lUitl  in  i^oal  till  twenty  minutes  pad  fix  o'clock,  and 
flipped  at  h\s  own  expence,  on  ihe  the  laft  day  for  iwtiich  the  money 
wnj  lodged  ;   that  ihc  money  was  all  expended  and   none  kft  for 
his  fupport.     The  plainlifFreplicd,  that  tlic  oath    was  adminiflcred 
between  twenty  minutes  after  fix,  and  fcven  o*clock,  that  twenty 
minutes  after  fix  money  was  lodged,  that  the  debtor  continued  in 
goal  till  the  next  day,  and  traverfed  that  tlieoaih  was  adminifter- 
ed  between  the  hours  of  half  pail  four  and  half  paft   five  o'clock. 
On  ihi'>,  ifiiie  was  joined  and  found  by  the  jury  for  the  defendants, 
but  on  motion,  the  plaintiff  had  judgment,  becauie    it  apjieared 
from  the  plea  in  bar,  that  the    debtor   went  out    t^'enty  minutes 
after  fix,  which  was  too  foon  :  and  from  the  reply,  that  money 
was  kft  twenty  minutes  after  fix,  before  he  went  out,  in  either  of 
which  cafes,  it  was  an  efcape,  and  the  iflue  immaterial. 

In  cafe  no  money  is  lodged,  and  tlie  debtor  is  difmiflcd,  when  lie 
wasconuniiied  on  niefne  proccfs,  or  attaclmient,  he  jnay  if  ju<Jg- 
mcnt  is  rendered  againft  him,  be  taken  by  the  execution,  and  re- 
committed. But  if  he  takes  the  poor  debtor's  oath,  when  commit- 
ted in  execution,  tlie  body  cannot  afurwards  betaken  on  the  exe- 
cution ;  but  if  he  (liould  acquire  property,  the  judgment  may  be 
revived  upon  proper  applicatioti  to  a  court,  and  his  property 
ful)je6ed  to  the  payment  of  the  debt.  The  creditor  may  lodge 
mor.cy  with  the  goal  keeper  for  the  fijpport  of  fucb  debtor,  and 
ketp  liini  iu  goal  as  long  as  lie  plcafes  to  lodge  money  for  lu9 
fuppoi  t. 

But  wlicn  a  debtor  has  talcen  the  poor  prifoner's  oath,  or  has 
no  vifible  means  ofpaying  the  debt,  for  which  he  was  committed, 
the  law  has  made  j)rovirion  for  his  aflignment  in  fervice  in  fatistac- 
tion  of  it — which  is  the  ultimate  act  which  the  law  can  exert  la 
enforcing  the  pu)ment  of  a  debt. 
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Addition  to  Chapter  Twenty-third — On  Trial 

IN  refped  of  the  compuirionof  witnefles  to  appear  in  court,  and 
tcdify,  it  may  be  obferved,  that  courts  of  law  on  application,  where 
the  appearance  of  a  witnefs  cannot  otherwife  be  obtained,  may 
iflue  a  warrant,  and  bring  him  before  the  court  to  teftify,  as  well  in 
civil  as  in  criminal  cafes  :  for  indances  may  happen,  where  a  wit- 
nefe  refufes  to  appear,  when  the  caufc  is  of  fuch  a  nature,  that  no 
pecuniary  compenfation  can  be  adequate  to  the  injury  fuflained  by 
-wznt  of  his  teftimony ;  and  there  may  be  inftances  where  a  witnefs 
is  a  bankrupt,  and  wholly  unable  to  pay  the  damages  to  which  he 
may  bcfubjefted. 

When  an  objeftion  is  made  to  a  witnefs,  on  the  ground  of  inte^ 
reft,  the  objedor  may  prove  the  faft,  by  other  witneiles,  he  may 
challenge  him  upon  the  voir  dire  oath,  or  he  may  permit  him  to  be 
fworn  in  the  ufiial  manner,  and  then  examine  him  with  reiped^  ^o 
his  intereft,  and  if  his  intereft  appears,  he  may  bcrejeftcd  ;  but  a 
party  cannot  purfue  but  one  of  thefe  Ixodes  with  regard  to  one 
witnefs,  and  when  he  has  ele^ed  one  mode,  and  the  matter  is  de- 
termined againft  him,  he  cannot  refort  to  another,  a  Thus  if  the 
objC<5tor  fails  to  prove  the  faft  by  indifferent  teftimony  ;  yet  if 
after  the  witnefs  is  fworn,  it  appears  from  his  own  teftimony,  that 
he  is  interefted,  he  cannot  be  rejedcd,  and  his  intereft  only  goes  to 
his  credibility. 

Addition  to  Chapter  Seventeenth. — Actions  on 
Statutes. 

i  WHERE  a  ftatute  inflidls  a  penalty  of  a  certain  fum  each 
month,  as  in.  the  cafe  of  executors  negle^ing  to  prove  a  will,  the 
informer  cannot  accumulate  the  penalties  of  feveral  months,  and  re- 
cover the  whole  in  one  action ;  but  only  the  forfeiture  of  one  month 
can  be  fued  for  and  recovered  at  a  time.  They  being  coniidered  at 
a  ftimulus  to  duty. 
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fiOOK  Fifth. 

Of  Crimes  and  Punifliments^ 

Chapter  First. 
GENERAL  OBSERVATIONS  RESPECTING  CRIMES. 


N  the  preceeding  Book  we  have  treated  at  large  of  legal  rexne* 
dies  for  civil  injuries.  We  now  come  to  handle  the  important^  and 
kiterefting  fubjed  of  crimes^  and  puniihments. 

A  crime  may  be  defined  to  he  an  ad,  committed  or  omitted,  in 
violation  of  a  public  law,  that  either  forbids,  or  commands  it.  A 
punifhment  is  fome  pain  or  penalty  inflidled  on  a  criminal,  by  the 
judgment,  and  command  of  fome  lawful  court,  fbr  the  purpofe  of 
corredting  and  amending  him,  and  preventing  him  from  the  com- 
miflion  of  like  crimes  in  future  :  and  likewife  for  the  purpofe  of 
operating  as  a  public  example  to  mankind  in  general,  in  order  to 
dcttr  tliemfrom  the  pradice  of  fmiilar  crimes,  by  tlie  dread  of  finii. 
lar  puni/hments.  A  mi(demeanor  is  fynonimous  with  crime  ;  but 
w^en  crimes  and  mifdemeanors  are  mentioned  together,  it  is  com- 
monly  underfliood  that  the  firfl  relate  to  higher,  a^  the  laft  to 
lower  offences.  ^ 

The  objedof  the  inflitution  of  fociety,  is  to  preferve  to  individu* 
als  certain  private  focial  rights,  and  to  reftrain  thofc  ads,  which 
difturb  the  peace,  interrupt  the  happinefs,  and  tend  to  tlie  diflblu- 
tioa  of  government.    As  mankind  united  in  fociety  for  that  pur- 
pofe., 
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pofc,  this  mufl  be  the  leading  principle  of  all  laws,  which  feftrain 
iheir  conduft.  Thofe  afts  which  violate  the  rights  of  individuaU, 
are  private  wrongs  :  and  thofe  which  afled  the  general  welfare, 
are  public  crimes.  The  fame  acfts  will  generally  conftkute  a  pri- 
vate injury,  as  well  as  a  public  crime.  A  public  punishment  is 
inflicted  on  the  part  of  the  ftate,  to  reftrain  fuch  conduft,  and  the 
party  injured  is  entitled  to  a  compenfation  for  the  injury  he  has 
fuftained.  If  one  man  affaults  and  beats  another,  he  is  punijiicd 
by  a  fine  for  difturbing  the  peace,  and  compelled  to  compenfate  in 
money  the  perfon  he  has  abufed  and  wounded.  All  public  crimes 
therefore  are  confidered  and  eftimated  as  relative  to  the  community 
at  large,  and  private  wrongs,  as  they  afTeft  individuals.  If  every 
mall  was  allowed  to  kill,  wound,  or  evilly  treat  his  neighbour,  and 
to  take  away  and  deftroy  his  property  at  pleafure,  it  is  apparent 
that  it  would  not  only  deftroy  all  private  right,  but  diflblve  the 
bands  of  fociety.  It  is  therefore  not  only  neceflary  that  a  com- 
penfation ihould  be  awarded  to  the  perfon  who  has  fuffered  the 
lofs  ;  but  that  the  collefted  ftrength  of  the  community  iliould  be 
exerted,  to  prevent. thofe  a&s  which  endanger  its  exigence. 

As  human  laws  are  founded  upon  political  confiderations,  legif- 
lators  have  not  deemed  thenifelves  to  be  bound  folely  by  the  moral 
law  in  ena(fling  theu-  codes.  It  has  never,  however,  been  adopted 
as  a  maxim,  that  they  may  require  a6ls  to  be  done,  which  are  for- 
bidden by  the  law  of  nature  :  but  the  great  rule  is,  that  they  are 
not  bound  to  puni/h  all  tlie  infractions  of  natural  law  ;  that  they 
may  never  infringe  that  law  ;  that  they  may  prohibit  under  civil 
pains  and  penalties,  not  only  thofe  afts,  which  arc  repugnant  to 
natural  law  ;  but  that  they  may  alfo  reftrain  the, conduit  of  the 
members  of  the  community,  in  thofe  points,  which  are  indiiFcrent 
as  it  regards  natural  law,  for  the  purpofe  of  promoting;  the  political 
welfare  of  the  ftate.  Hence  we  find  a  divifion  oi  public  crimeSj^into 
thofe  which  are  mala  in  fe,  wrong  in  their  own  nature,  that  is, 
morally  wrong  :  and  thofe  which  are  mala  prohihka,  wrong  bc- 
caufe  they  are  prohibited,  that  is,  politically  wrong.  Under  the 
firft  divifion  is  comprehended  thofe  a<fts,  which  are  prohibited  by  the 
law  of  nature,  as  well  as  the  law  of  fociety, — fuch  as  murder,  rob- 
bery, theft,  adultery,  and  the  like  :  and  the  latter  arc  fuch  as  arc 

not 


law  ot   lociccy  on  poiiiica,!  conndcrations, — lucn  are  tiie  laws  rel- 
pedting  taverns,  and  the  like. 

In  this  point  of  view,  crimes  are  contemplated  by  a  human  tribu- 
nal. The  fubjcdt  of  punifbraent  merits  a  particular  inveftigatlon. 
My  limits  confine  me  to  a  few  general  obfervations.  It  is  a  funda- 
mental principle,  that  thefoh  end  of  punijhmtnt  Is  the  prevention  a} 
crimes y  and,  that  every  puni/hmvit  ought  to  be  proportioned  to  the  of- 
fence. It  has  been  afcertaincd  by  experience,  that  mildnefs  of  pun- 
ifliment  is  better  calculated  to  prevent  crimes,  than  feverity^ 
Where  the  laws  are  fanguinary,  and  difproportionate,  informing 
ofiicers  will  be  unwilling  to  profecute,  and  jurors  will  be  unwilling 
to  convift  :  and  if  an  offender  fhould  be  fo  unfortunate  as  to  be 
convidted,  he  will  (land  a  chance  to  be  deemed  a  proper  objedt  of 
pardon.  The  profpect  of  efcaping  the  punifhment,  will  diminifli 
its  terrors,  in  the  eyes  of  a  criminal.  But  when  the  punifhment  is 
mild,  and  proportionate  to  the  offence,  every  perfon  will  combine 
in  the  punithment  of  the  offender,  and  a  mild  puniflimcnt  when  it  is 
certain  that  it  will  be  infli(aed,will  operate  with  far  greater  force 
to  deter  from  the  commifQpn  of  crimes,  than  fevere  panifhments, 
where  it  is  uncertain  whether  they  will  be  inflicted,  and  the  offen- 
,derhasa  variety  of  chances  to  efcape. 

In  countries  where  the  hws  are  fanguinary,  if  they  are  rio-orotifly 
executed,  the  frequency,  of  the  punifhment,  often  rcndei-s  the  ob- 
jed  fo  familiar  ahd  conimon,  as  to  difarm  it  of  its  terror.  In  Eng- 
land there  are  one  hundred  and  fcventy-ftx  crimes  punifliaWe  with 
death,  without  benefit  of  clergy,  and  fixty-five  where  the  benefit 
of  clergy  is  allowed  :  yet  in  no  country  arc  crimes  more  frequent 
and  more  perfons  fuffer  there  by  the  hands  of  the  executioner,  tbaii 
in  all  the  civilized  worid  befides.  a  So  frequent  and  common  are 
executions  in  England,  and  efpecially  in  London,  that  the  people 
behold  them  without  any  emotions  of  horror,  or  corapafHim  j  and 
there  are  many  inftances  where  the  fame  crime  is  perjietrated  un- 
der  the  gallows,  for  which  the  criminal  is  hanging.  B*[t  in  all 
coumries  where  the  punifhment  of  death  is  ra'relv  inflirf^ed  no 
language  can  defcribe  the  horror  which  it  impreflcs  on  tl  le  n^iiidt 
of  the  furrounding  fpeiftators. 

«  I  Wiadcborn's  View  of  England,  j6,  ^* 


<94    GENERAL  OBSERVATIONS  RESPECTING  CRIMES. 

In  all  countries  "where  punifhmcnts  liave  been  mild  and  propor- 
tioned to  offences,  it  has  been  demonftratcd  by  experience  that 
fovcr  crimes  arc  committed.  InP.ead  then  of  inflicling  death  up- 
on the  greater  part  of  crimes,  cv:f:nein:nt  to  hard  lahur  and  cfiarfe 
/^r.^  has  been  fubftituted.  The  certainty  and  long  continuance  oF 
fiich  a  punifhnient,  will  more  effeauiilly  prevent  crimes,  than  all 
the  pains  and  terrors  of  death,  under  the  uliial  profped  and  hope 
of  cfcape. 

The  example  of  the  State  of  Pennr)lvania,  ought  to  be  mention- 
ed to  their  honour.  It  is  worthy  the  attention  of  every  philofo* 
pher,  and  ought  to  be  imitated  by  every  government.  Tbcy 
have  fubftitutcd  for  all  crimes  excepting  ireafon  and  murder  in  cer- 
tain  degrees,  the  punilhment  of  cwfitiemtnt  to  hard  labour^  and 
aarfe  fare,  inftead  of  death.  But  it  is  in  the  mode  of  infilling 
the  puniftiment,  in  the  government  and  difciplinc  of  the  prifoD, 
that  our  greateft  admiration  is  excited,  and  the  caufc  of  humanity 
mod  effectually  fcrvcd.  In  a  building  acconimodnted  to  that  pur- 
pofe,  we  behold  the  convids  performing  the  labour  afUgned  them» 
with  as  much  regularity  and  good  order,  as  the  fame  number  of 
mechanics  in  a  work  fliop.  To  ftimulatc  thera  to  be  indudrious, 
they  are  enliiled  to  receive  ou  their  relcafe,  fuch  fum  as  die  value 
of  their  labour  exceeds  their  coll  and  expeufe.  In  cafe  of  rcfratb- 
ory  behaviour  during  the  period  afligned  for  their  punilhment, 
they  may  be  confined  in  the  folitary  manfions  of  a  cell,  till  they 
will  fubmit  and  conform  to  the  regulations  of  the  goal.  They 
arc  feaircd  and  kept  to  labour  without  irons  or  fhackJcs.  Subje£l 
to  no  hardfhip,  but  confinement  to  labour  and  coarfe  fare,  they  in 
every  other  refped  live  hi  a  comfortable  manner,  in  convenient  and 
healthy  appartments.  In  the  dreary  walls  of  a  prifon,  where  crimi- 
nals are  conftantly  fuffering  punifbment  for  the  mod  attrociousoflren- 
ccs,  we  fee  not  the  tears  of  anguifii,  nor  hear  the  groans  of  defpalr ; 
there  arc  no  marks  of  feverity  and  cruelty.  And  yet,  by  this  mild 
punilhment,  it  is  found,  that  crimes  are  more  efFedually  reftraincd 
than  by  the  awful  punifliment  of  death.  But  what  is  ftill  more 
interefting  to  the  feelings  of  humanity,  the  criminals  xire  corredcd, 
amended,  and  in  fome  inftances  reftored  to  fociety  as  refirmed  ci- 
tizens.    The  world  has  never  before  witnefled  fuch  an  example  of 

benevolence, 
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benevolence^  in  the  mode  of  pun  1  flung  criminals,  nor  has  puniih- 
mcnt  ever  before  produced  fuch  iUlntary  effcds.  Compare  the  ftatc 
of  this  prifon,  with  the  prifons  of  every  kingdom  in  Europe,  ^lA 
k  will  refledt  tlie  highcft  honor,  on  the  compaffion  and  generofity 
of  the  authors  of  this  goodly  work,  and  confirm  the  hope,  iliat  in 
America,  not  only  the  form  of  government,  but  the  aumintftration 
of  juftice,  will  receive  its  laft  and  grcatefl:  improvement.  We  read 
with  admiration,  the  heroic  atchievements  of  an  Alexander,  a 
Csefar,  and  a  Frederic  :  but  how  much  dearer  to  the  heart  of 
fenfibilty,  is  the  charaaer  of  the  benevolent  philofopher,  who 
makes  it  the  great  objecl  of  his  an)bition,  to  introduce  Immanity 
within  the  walls  of  a  prifon  ;  who  attempts  to  correct  and  amend  of- 
fenders, by  foftening  the  pains  of  punifhmenc  :  who  iiiftead  of  exter- 
minating, aims  to  render  them  ufcful  members  of  the  community. 
The  fatisfaftion  of  doing  good,  furnilhes  the  ridiell  reward  to  a 
generous  mind  ;  but  from  the  univerlal  tribute  of  praiic,  rendered 
to  the  memory  of  the  celebrated  Howard,  ic  is  probable  that  the 
period  is  not  remote,  when  great  exertions  in  the  caufe  of  philan- 
thropy and  humanity,  will  acquire  a  more  ditlinguiihed  and  lulling 
fame,  than  the  moft  fplendid  enterprifes  of  heroes  and  warriors. 

In  this  date,  before  Montefquieu,  and  Beccaria,  had  immortalized 
theirnames  in  pleading  the  caufe  of  humanity,  the  legiflature  had 
begun  to  pradlice  upon  the  fublime  principles,  which  thefe  philofo- 
phcrs  have  recommended  by  all  the  charms  of  eloquence  and 
power  of  reafon.  Our  anccftors  when  they  enatfled  their  criminal 
code,  were  far  from  being  difpofed  to  adopt  the  fanguinary  fyflem 
pf  their  native  country.  They  exploded  the  idea  of  iufliciing 
death,  upon  crimes  of  a  very  diiTcreiu  nature.  For  a  few  of  the 
moft  enormous  crimes,  the  punliliment  was  death,  and  for  the  reft, 
corporal  pains,  and  pecuniary  penalties  were  iufliclcd,  according 
to  tiie  nature  of  the  offence.  But  it  was  difcovercd  that  there  were 
certain  crimes  to  which  the  wicked  and  the  indolent  were  tempted 
by  fo  ftrong  a  delirc  to  obtain  property  without  labor  or  induftry, 
that  they  could  not  be  reftraiued  by  ordinary  corporal  and  pecu- 
niary piiniftunents.  Unwilling  to  introduce  fanguinary  punifii- 
mcuts,  the  IcgiHaturc  adoprt'd  the  principle  of  punilhing  a  certain 

clat  ofcrimeS;  by  can:i:ic-mcur^o  lia;d  Ubouv and  co:uil' i'^re.     For 

•  til  is 
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ihl*  pjrjvjCr,  N>w-C3?c  pr'.foti  "ira«5^cre^te<L  Theconri^  arc  ini- 
tniircd  d'-ri'ir  the  ni^I.i  in  the  dreary  ir-arJ:ans  of  a  profxmd  ca- 
vern, to  he!t£^»'n  the  horror  of  the  pcnifhrnenr,  and  to  g^J^rd  «- 
fri}'Si  th^  i^^fToiJiry  of  an  efcape.  By  day  in  an  apper  ajnrtjiicnt, 
dtained  tor  rit'-ir  fefr- keeping,  they  are  coinpeliecl  to  peifuiiu  ibch 
hard  Laboory  as  h  mcft  (tntabie  for  them. 

The  legiflature  have  aimed  to  proportion  the  pmiTihTneBt,  to  the 
nature  of  the  orTence,  and  for  that  purpofe  have  introdaccd  three 
dKUnd  grades  of  panilhmenty — Dr^:^  :  C-.'Animint  /5  't-arl  Arrar, 
a/j.i oarff  fa^f  :  C'^rj-crji  a.:J p:c:::i:J'.  ^a:f.i  and p.Kj.t^Ts,  Xbc 
crimes  for  which  death  is  the  punilhinent^  are  trealon,  nnirder, 
rape,  the  crime  againft  nature,  mayhem^  and  aribn,  where  (bme 
life  is  endanger-id.  Iniprifonmenr  in  New-Gate  is  icHi^d  oa 
robbery,  burgiary,  forger^',  counterfeiting,  horfe-ftealing,  arfi>o, 
attemjiting  to  commit  a  rape,  perjurj-,  and  aiding  to  efcape  from 
Ncw-Caie  prifon.  On  all  other  crimes  corporal  and  pecuniary 
punifhments  are  inflicted. 

The  legiflature  have  unqueftionably  adopted  the  three  eflential 
grades  of  punifliment,  but  it  is  a  ferious  queftion,  whetlier  in  every 
jiiflance,  the  punifhment  is  proportioned  to  the  crime.  The  dread- 
ful punifliment  of  death,  ought  only  to  be  inflicted  on  tho{e  crimes 
^hich  dircfily  and  immediately  tend  to  the  deftruclion  of  fociety 
and  the  hinnan  race,  as  treafon,  and  murder.  Thofe  ought  to  be 
prevented  by  the  moftefleolual  mcafurcs  ;  and  if  death  be  inflided 
on  no  other  crimes,  there  is  no  probability  that  it  will  befo  com- 
mon as  to  be  dtfarmed  of  its  terrors.  It  will  imprefs  a  certain  awe 
and  dread  on  the  mind,  that  will  in  the  moft  eiFedual  manner  pof- 
fible,  guard  againft  the  commiffion  of  thofe  crimes  ;  but  if  they  arc 
pniiiffied  only  in  the  fame  manner,  us  crimes  of  an  inferior  degree, 
it  will  lead  mankind  to  conround  them  together,  and  eft'ace  thole 
pccoliar  fcntimcnts  of  horror  from  the  mind,  which  ought  to  be 
enforced. 

But  the  other  crimes  punifliablc  with  death,  by  our  law  arc  cer- 
tainly inferior  to  treafon  and  murder,  and  of  courfe  may  be  prevent- 
ed  by  a  punifliment  lefs   fevere.     Confinement  to  hard  labor  may 

be  fo  varied  in  degree,  as  well  as  length  of  time,  that  it  may  be 

proportioned 
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|»n>pQrtioned  to  a  vaft  variety  of  iiflfercnt  crimes  in  fach  manner  af 
xo  prevent  their  comniiffion.  Here  is  room  for  important  improve- 
aacnt.  This  is  the  mode  by  which  crimes  are  moft  ^ffedtgally  to  b€ 
reflrained. 

This  fubjea  deferves  the  moft  attentive  confideraUon  of  the  juri^ 
and  the  phiiofopher..  I  fhall  only  remark,  that  the  dreadful  pon- 
ifhmcnt  of  death  ought  only  to  be  infilled  on  treafon  and  murder  : 
that  confinement  to  hard  labour  ought  to  be  inflided  on  thofe 
crimes^  to  which  there  is  a  ftrong  temptation,  which  indicate 
great  moral  depravity,  which  are  infamous,  and  ar^  highly  in- 
jurious to  fociety  ;  that  this  onght  to  be  varied  according  to  the 
aggravations  of  tlic  piience  :  and  that  for  all  inferior  crimes,  cor- 
poral pams  and  pecuniary  penalties  may  be  proportioned  in  fuch 
a  manner  as  to  fubferve  the  intereCk  of  fociety  :  that  corporal  pun- 
iihment  is  proper  for  thofe  crimes  which  are  infamous  and  bad  in 
their  own  nature  ;  and  pecuniary  penalties  are  adapted  toadions 
which  are  deemed  crimes  in  a  political  point  of  view^  and  bad 
becaufe  they  are  prohibited. 


Chapter    Second. 
or  TREASON. 

T        .     .   ^ 

JLN  purfuing  this  branch  of  our  enquiries,  I  fhall  begin  with  the 
higheft,  and  defcend  to  the  loweft  crimes,  defining  each  in  the  con- 
cifeft  manner,  and  afcertaining  the  panifhment. 

Jn  almoft  all  codes  of  criminal  )^w,  treafon  is  a  crime  that  com- 
prehends a  great  variety  of  adions,  and  requires  a  long  diflerta- 
tion  to  explain  it.  But  in  this  country,  as  we  have  no  royal  fami- 
lies, whofe  dignity  is  to  be  defended,  and  whofe  affronts  are  to 
be  avenged,  a  fhort  ftatute  fully  defines  the  crime  and  declares 
the  puniihment.  It  is  only  the  majefty  of  the  people,  and  the 
exigence  of  the  government,  that  are  capable  of  being  afFeded  by 
this  crime.  The  livea  of  the  rulers  are  fufficiently  guarded  and 
preceded  by  the  fame  laws  which  proted  every  member  of  the  com- 
mtiftity. 

Q,<1  The 
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«  The  ftatute  ena^s^  that  all  perTons  belonging  to,   or  rtMmg 
within  this  (late,  and  under  protedion  of  Its  law's,  who  (hall  levy 
war  againd  the  (b.te  or  government,  or  aid  any  efiemkd  at  open 
war  againft  this  State  or  the  United  States,  by  joining  their  arm- 
ies, or  inliftittg,  or  procurii^  others  to  kilift  for  that  purpofe,  or 
by  fiimiihing  arms,  anmumtion,  provifioa,  or  any  other  articles 
for  their  aid  or  c<Hnfort,  or  1^  carrying  on  a  correfpondence 
with  them,  or  iball  form  or  be  concerned  in  any  ^^ombination^ 
plot,  or  coofpiracy,  for  the  betraying  this  State  br  the  United 
States,  into  the  hands  or  power  of  the  enemy,  or  IbaU  give  or  at- 
tempt togivc  any  intelligence  toaay  enemy  for  that  ptirpofe,  ihall 
t>nconvi6tioii,flifFer  death.     That  all  perfons  who  fliaft  endeavour 
to  join  the  enemies  of  this  or  the  United  States,  or  ufe  their  influence 
to  perfuade  any  pcrfon  to  join,  aid,  or  comfort  them  in  any  man- 
ner^ or  ihall  have  Imowledge  of  any  per(bn*s  endeavouring  to  da 
the  fame,  and  fhall  conceal  it,  fliall  be  punifhed  by  fiiie,  according 
to  tlie  nature  of  the  ofience,  and  be  impri&ned  at  the  diicretion 
of  the  fuperior  court,  not  exceeding  ten  years.    That  no  perlbn 
accufed  of  this  crime,  and  on  examination  before  proper  autho* 
rity,  ihall  be  adjudged  to'be  held  to  trial,  fliall  have  bail,  unlels 
before  the  court  having  final  juriidiftion. 

Since  the  palling  this  ftatute,  t))e  government  of  the  United  States 
has  been  eftablifhed  and  a  ftatute  enaded,  defining  and  puniihii^ 
treafon,  wliich  will  fuperfede  the  necefiity  of  the  law  ^f  this  ftate. 


Chapter    Third. 
OF  HOMICI6E. 

'  L/nDER  this  head,  I  Ihall  treat  of  the  crhftes  of  nnirder  ^6 
manflanghtcr.  Tlicir' cohriexjon  is  iiich  a»  requii^  tkm  to'be 
confidcred  together. 

The  Statute  rcfpcAing  murder  efta^s,  *  '*  that  if  any  perfbn 
**  Ihall  commie  any  wilfiil  murder,  upon  malice,  hatred  or  cruet- 
"  ty,  not  in  a  man's  juft  and  ncceffiiry  defence,  nor  by  cafualty 
'<  againft  his  will,  or  ihall  Hay  or  kill  another  durough  guile,  or 

«  statute!.  »5I  ^  Statute^  l6«* 


Of  HOMICISG.  f  99 

^'  by  polfonlng>  or  other  fuck  atrocious  praAices,  be  fliaU  be  put 
^^  to  death."  ^  The  common  law  definition  of  murder  is  ''  when 
*^  a  perfon  of  found  memory  and  difbretion,  unlawfully  killeth  any 
*^  reafonable  creature  in  being,  and  in  the  public  peace,  with  ma- 
*^  Uce  aforethought,  dtber  exprefs  or  implied."  It  is  evident  that 
^he  ftatute  is  made  in  affirmance  of  the  common  law.  It  is  (Irangc 
that  the  revifers  of  our  ftatutesdid  not  adopt  the  perfpicuous  and 
accurate  language  of  the  common  law,  in  deicribing  this  o£fence. 

T]ie  age  and  capacity  of  perfons  to  commit  this  as  well  as  other 
crimes  will  be  confidered  hereafter.  The  perfon  killed,  to  confti. 
Cute  murder  muft  be  aftually  in  cxiftence.  ^  To  kill  a  child 
an  its  mother's  womb,  is  not  murder,  but  a  great  mifdemeanor, 
but  if  the  child  be  bom  alive,  and  then  die  by  reafon  of  the  injury 
it  fufFered  in  the  womb,  it  will  be  murder  in  him  who  cauied  it. 
Every  perfon  who  is  ki  the  ftate,  is  in  the  public  peace,  and  of 
courfe  protcfted  in  his  life,  excepting  alien  enemies  at  open  war, 
and  who  enter  the  (bite  with  an  armed  force.  In  the  repullion 
of  fuch  invaders  it  is  judicable  to  kill  them.  But  if  an  alien  en- 
emy comes  into  this  ftate  in  a  peaceable  manner,  without  force, 
tho  in  the  charatler  of  a  fpy,  no  perfon  has  a  right  to  kill  him, 
but  may  apprehend  him  for  trial. 

t  There  muft  be  an  adlual  kiinng  ?  an  aflauit  with  an  intent  to 
kill  is  a  mifdemeanour,  but  not  murder.  The  modes  of  murder  may 
be  as  various,  as  the  pofHble  means  of  taking  away  life,  as  hy 
poifoning,  ftriking,  fiarving,  drowning,  or  by  an  indire<^  ad,  of 
which  the  probable  confequence  may  be,  and  adually  is  death. 
/Ifamanfet  a  dog  upon  another,  and  the  dog  kills  him,  it  is 
murder.  If  a  man  turn?  loof<;  a  beaft,  which  he  knows  is  uied  ta 
do  michief,  purpofely,  and  he  kills  any  perfon,  it  is  murder.  So 
where  a  fon  carried  his  (ick  father  againft  his  will,  in  a  coldfrofty 
feafon  from  town  to  town,  by  reafon  whereof  he  died,  it  was  held 
to  be  murder.  If  a  man  lay  poifon  to  kill  one,  and  another  is  kil- 
led by  it,  this  is  murder,  g  According  to  the  common  law,  a 
perfon  muft  die  within  a  year  and  a  day  after  the  ftroke  was  given, 
or  caufe  of  death  was  adminiftcred,  to  conftitutetiie  crime  of  mur- 
der, and  that  in  the  computation  the  whole  day  in  which  the  fa£l: 

was 
*  3  I^^ft-  47.    4  Black.  Com*  195.     i  .^  In  ft.  50.      1  Hawt.    P.  C-  80. 
4Bl>ck.  Cjoi.  198.      e  Ibid.  196.      /4  Black  ODro«  196,  197.       %  li^wk. 
P.   C.  7^,  79.    g  Hawk   P.  C.  7;.     H.  P.  C.  SS- 
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%u  ioae  Iba!!  be  re-rkaotd  die  Bii.  *  MzEoe  ycpufc  ii  tte 
p2sd  cban^enftk  of  this  rrizae.  Til*  waaRct  b  aoc  rur 'mrJ  t» 
iJk  parocslar  object,  ba^  wbtrc  the  coc^ia^  iiews  dar  «feprzv«7 
cfnmd,  vuSl  wicked  nuligsant  heart,  wludi  crideoccs  thzr  tiic 
rffiwfarit  cafnble  of  aoj  wilrhiff  however  dugeroos  to  the  i  i— 
mamjf  k  will  be  (sfEcieni  proof  of  malice  prrpeole.  This  vxj 
be  ehher  exprc6  or  hnplsed.  '  £jqirv6  aalke  is  whov  ibc  de- 
fign  n  (anned,  and  the  ad  perpcaattd  b  a  deliberate  miwfr, 

TKt  saj  beiktcfnuprd  by  the  j^trmkit  ilii—H ,  as  bv  It- 

iDg  ia  wait,  former  menatrs  and  tBrnky  ;  and  capcerted  frhraw.  i  tm 
ioOnut  bodily  iojury,  wlncb  clearly  ififeorer  the  jmrntionto  kilL 
k  Adoel  will  comewithio  the  deftription  of  deliberate  norder. 
There  arc  inftaoces  where  there  is  no  iateat  to  1^1,  yet  the  ad 
is  acoMnpaaied  by  ftich  expreft  hatred,  icveage,  and  cnidty,  as 
to  evideocc  a  total  depravity  of  heart,  and  confticnte  malice  pre- 
penie.  f  Where  a  park4ceeper  tied  a  boy  that  was^ftcaling  wood, 
to  a  horfe'stail,  and  dragged  bim  along  the  park:  amaftcrcorrrS- 
cd  a  lenrant  with  an  iron  bar  ;  and  a  fcfaool-niafier  (tamprd  oo  a 
Scholar's  belly,  b  that  the  itifferers  died^  theie  ads  "were  held  to 
be  morder.  So  where  a  peribn  deliberately  goes  with  a  horie 
ufed  to  ftrike,  or  difcharg^a  gim  among  a  mahicnde  of  people^ 
by  which  any  are  killed.  Such  ad  demonRrate  that  wanton  croeL 
ty,  and  unferling  barbarity,  which  render  the  perpetrators  unfit 
and  dangenms  members  offociety. 

m  Where  two,  or  more  afTemble  for  the  purpofe  of  doing  an  on- 
lawful  ad  againft  the  peace,  and  of  which  the  probable  conlequeuce 
may  be  Moodlfaed,  as  to  beat  a  man,  or  commit  a  riot,  and  one  of 
them  kills  a  man,  it  is  murder  in  all,  becaufe  of  the  illegality  of 
the  ad,  and  the  premeditated  wickednefs  of  the  defign. 

Implied  malice  mud  be  deduced  firom  the  circumftances  attending 

tl»e  fad.     n  Where  a  perfon  upon  little  or  no  provocation,  (Irikes 

another  with  a  dangerous  weapon,  and  kills  him,  the  law  implies 

malice  prepenfe.      There  is  confiderable  nicety  in  diftingui filing 

between  murder,  and  manflaughtcr,  where  the  death  tnfuesupon  a 

fudden  qnarrel.    Where  on  a  fudden  quarrel ,  and  high  provocation, 

m  man  is  tranfported  beyiJhd  himfelf,  and  in  tlie  paroxifm  of  anger 

intentionally 
h  4  Wa-rk   Com.  ipg.     i^Ibtrf.  f^o*     I  Hal.  P.  C.4JI.      *  i  Ha*k.  P.  C   8s. 
i4  AlAck.  Com.  lyy.        w  x  Hawk.  P«  C.  74.  m  4  Biac  Coa.  soo. 
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« 

r  intcntiontUy  kills  a  perfon,  it  is  maftllaugbter.    »  So  where  a  pcrfou 

:s  upon  flight  provocation  beats  another^  with  an  intent  to  chaftiie 

=  him,  and  not  k411  him,  and  unfortunately  kills  him,  it  is  manildugh- 

X  ter.    Thefe  faem  to  be  very  reafbnable  allowances  for  the  paflionii 

c.  and  failings  of  mankind.    But  if  a  man  will  rife  into  anger  upon 

L  trifling  provocations,  as  mere  words  aild  geftures,  and  intentionallj 

f  kill  his  fellow*  creature,  or  treat  Um  with  thjit  cruelty,  and  bar- 

I  barity,  which  produce  his  death,  theiaw  implied  malice,  and  pro- 

^  nounces  him  a  murderer  :  or  if  a  perfon  in  a  fudden  aSrav,  how- 

^  e^er  abufed,  has  the  command  of  his  temper,  and  deliberately  and 

intentionally  kills  another,  it  is  murder.  If  two  have  had  a.  quar- 
rel, and  they  feparate,  and  have  time  to  cool  their  pafGons,  and 
then  one  kills  the  other,  it  is  murder.  ^  If  a  man  kills  a  fheriff 
or  other  public  officer,  or  any  of  his  alGftants  in  the  execution  of 
their  duty,  endeavouring  to  preferve  the  peace,  or  any  private 
perfon  endeavouring  to  fupprefs  an  affray,  or  apprehend  a  felon, 
knowing  the  authority  or  intention  with  which  he  interpofes,  the 
law  implies  malice,  and  the  killer  is  guilty  of  murder.  ^  It  is  a 
principle  of  the  common  law,  that  where  a  man,  intending  to  com- 
mit a  felony,  undefignedly  kills  a  man,  he  is  guilty  of  murder, 
if  a  man  ikoots  at  a  one  perfon,  and  miffing  him  kills  another,  be 
is  guilty  of  murder.  If  one  lays  poifon  to  kill  a  man,  and  another 
by  accident  takes  it,  and  dies,  it  is  murder  ;  but  if  the  poifon  be 
laid  to  kill  rats,  and  a  man  takes  it,  and  dies,  it  is  not  murder. 

The  ftatute  has  declared,  that  in  the  cafes  of  juft  and  ncceflary 
defence,  and  cafualty,  the  killmg  of  a  man  is  npt  murder.  Let  us 
attend  to  thefe  circumftances,  aud  this  will  aid  us  in  giving  an  ac- 
curate defcription^of  murder. 

r  Juftifiable  homicide  is  where  the  aft  refults  from  unavoidable 
necellity,  without  any  will,  intention,  defirc,  iuadvertenpe,  or 
negligence,  on  the  part  of  the  killer.  /  As  where  an  officer  in  tlic 
execution  of  a  judgment  of  court,  puts  a  malefaftor  to  death  ;  o^ 
-where  an  officer  in  the  execution  of  his  office,  kills  a  perfon  that 
afTaults,  or  refills  him.  So  where  an  officer,  or  a  private  perfon' 
endeavor  to  take  a  perfon,  charged  with  fome  high  crime,  and  are 
refifted,  and  in  the  attempt  to  uke  kill  him,   this  is  juftiHable. 

Where 
«. Fort.  291.    ^  1  HJ.P.  C.4J7-    g  4  Black.  Com.  aoi.       r  Ibid  178, 
J I  Hawk*  P*  C»  71  • 


VT  iisi^  &I1KIC  19  a  M  lUL^  \MM  *k;u«4*mimo  auKiuugy  ^  una  uic  peace  omccTv 
endeavour  to  difpcHe  them,  and  tbcy  refute,  it  will  be  juflifiable 
to  kill  tbem^  if  it  be  oeceflary  for  the  purpofe  of  nbccuting  the  lair» 

I  Homicide  is  juftifiablc  for  the  preventing  of  any  forcible  and 
atrocious  crime  ;  as  an  attempt  to  rob,  to  murder,  to  break  open  a 
houfc,  or  to  bum  it.  But  to  prevent  crimes  not  accompanied  by 
force,  to  kill  aperfon^  could  not  be  juflifiable.  It  is  juftifiablefbr  ^ 
woman  to  kill  a  man,  who  attempts  to  ravifh  her  :  and  a  huil>aiKl 
Or  father  may  jullify  killing  a  man,  who  attempts  to  commit  a  ratpe 
upon  his  wife  or  daughter.  And  in  all  inflances  where  the  crime 
is  capital,  it  is  jnftifiahle  to  prevent  the  conmiiilion  of  5t,^y  killing 
the  perfon  attempting  it. 

»  Excufable  homicide  is  by  ini(ad venture,  or  caliialty,  or  in  Ictf. 
defence,  upon  the  principle  of  felf  prelervation.  Homicide  bjr 
mifad venture,  or  cafualty,  is  where  a  man,  doing  a  lawful  a£b,  widi- 
out  any  intention  of  hurt,  unfortunately  kill^  another  :  a^  where  a 
man  is  cutting  with  an  ax,  and  the  head  flies  o(F,  and  kills  a  bye* 
(lander  :  or  where  fundry  perfons  are  hunting,  and  one  difc^^rgiog 
bis  gun,  nndefignedly  kills  another.  *  Where  a  parent  moderately 
corrects  his  child,  or  mader  bis  (cholar,  and  happen  to  occaficm 
their  death,  it  is  only  mifadventure  :  but  if  they  exceedlthe  bounds 
of  n>oderation,  either  in  the  manner,  the  indrument,  or  the  quantity 
of  punifliment,  and  deatli  enfues,  it  i&  manilaughter  at  lead  ;  and 
may  according  to  the  circumftances  of  the  cafe  be  murder. 

y  Homicide  in  felf  defence,  or  fclf-prefervation,  is  one  of  the  firft 
laws  of  nature,  which  no  man  ever  religned  upon  entering  into  (b- 
ciety.  Whenever  a  perfon  is  aflaulted  by  another,  and  he  has  no 
other  mode  to  defend  his  liie,  he  may  kill  the  aflail^nt.  Here  the 
law  goes  upon  this  principle,  that  a  man  may  take  away  tlie  life 
of  another  only  when  his  own  is  in  danger,  and  he  has  no  other 
poffible  mode  of  defending  himfelf.  One  may  not  kill  another  to 
defcndhinifelf  from  an  afluult.  The  law  therefore  requires  that 
wIktc  a  man  is  allaulted  by  another,  he  fliall  do  every  thing  in  his 
power  to  defend  himfelf,  and  fave  \m  own  life,  without  killing  the 
aflailant.     He  fUall  retreat  as  far  as  he  can^  till  lie  be  flopped  by 

fomc  fence,  wall,  or  diiah,  if  the  tiercencfs  of  the  aflailant  will  per- 
mit 
/  %  Bhck  Com.  iSo.        y  4  Black.  Com.  l8».     t  Ha*k.  P.  C  73,  7U 
Hil  l».C.473-        y  4BUck.  Cora.  184. 
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si  ihitk  :  but  'svhtn  he  can  i^irat  AoCaiPther,  or  thefiiry  of  the  ai^ 

^a  fiitlant  wiH  not  permit  It^  without  itianifeft  danger  of  life,   or 

a;  tnornioiks  bodily  hwrm,  l^n  in  hi3  ^eftnoe  he  may  jaftify  killrng 

(he  aflajlant. 


•2  Where  perfons  (land  in  the  relation  of  hufband  and  wife,  p^ 
I'ent  and  child^  and  mafter  and  fcrvant,  they  niayjoftify  the  kiHing, 
of  an  aiSbilant,  when  nectfflary  to  the  defence  of  each  other. 


«  Excufable  homicide  13  by  the  law  of  England  deemed  a  crime, 
'*  and  is  punifliable  by  the  forfeiture  of  goods,  and  the  unforiunate 

!2  perfon  miift  now  pray  out  a  writ   of  pardon   and   rcftitiitinn  of 

i^  goods  :  which  however,   is  a  matter  ofcourfe.     In  tliis  country  it 

has  not  been  deemed  a  crime,  and  the  unfortanate  perfon  is  fuh- 

jeded  to  no  kind  of  punilhment. 

t'  *  ThcjiB  Is -one  ijiecics  of  murder,  refpcfting  which  the  ftatiite 

f  has  varied  the  mode  of  "proof.     If  a  woman  be  delivered  of  a  baP 

I  tard  chiM,  and   fhe  endeavonr  privately,  either  by  drowning,  or 

I  fecret  bnrying,  or  in  any  other  way,   by  herfelf  or  others,  fo  te 

i  conceal  the  death  'thereof,  that  It  may  not  be  known  whether  it 

Was  bOm  stlive,  or  not,  fhe  fliall  be  acconnted  guilty  of  murder, 
ilril^fs'flie  can  prove  by  one  witnefe  at  leaft,  that  the  chtld  was 
"borndcad.  This  law  is  intended  to  prevent  the  fecret  murdering 
of  baftard  cliiWren  by  their  mofliers,  to  coneeal  their  difgrace  : 
and  for  that  purpofe  has  introdued  a  pfefumptive  mode  of  proofs 
"Which  the  nature  of  tlie  cafe  feems  to  require.  This  law  however, 
lias  by  many  be^n  confid^red  as  bearing  hard  upon  female  frailty, 
arid  a 'rigid  conlliiiftit)n  bf  it,  miglit  expofe  an  innocent  woman  to 
.fttiffer  d^nh,  who  Only  attempted  to  conceal  her  dlfgi-ace,  by  con- 
•cealingthe  death  of -a  baftard  child,  which  was  born  dead,  and  to 
Vhich  fhe  is  impelled  by  the  ftrong  inducement  of  prefcrving  licr 
chara'der. 

A      ^  In  England  they  require  feme  predrmptive  proof,  that  the  child 

*  was  born  alive,  before  from  the  circumftance  of  the  concealment, 

'they  will  convicfl  the  parent  of  murdering  it.     In  this  ftate  it  has 

not  hden  conddered  ncceffary  that  the  woman  ihould  produce  a 

witnefsprefentatthe  irirth  of  the  diild,  -to  prove  that  it  was  born 

dead  r 
«  4  BUck.Com.  i86»       «  a  Kawk.  P.  C.  381 »        k  Statutcj  162. 
«4Black.  Com«  19^. 
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dead  :  but  if  by  any  drcumftancesy  as  the  appearance  of  th^  child 
when  founds  the  mind  of  the  triers  can  be  fatisfied,  that  the  child 
WA  ftill  born^  the  mother^  tho  from  a  wiih  to  hide  her  di%race, 
ihe  concealed  the  birth  of  her  child^  fhall   not  be  convi^ed  di 

murder. 

Before  I  finifh  my  obfervatloos  on  murder,  it  may  be  |>roper  to 
fay  fometbing  refpedling  fuicide,  or  (elf-murder,  which  by  the  Eng- 
lifli  law  is  deemed  a  crime.  The  perfon  murdering  himfelf,  is  cal' 
led  felo  de  fe,  and  the  puniihment  is  a  forfeiture  of  his  perfonal 
eftate,  aud  the  burial  of  his  body  in  a  public  highway,  with  a  (lake 
driven  thro  it.  The  Roman  law  con(idered  fuicide  as  not  witbm 
its  animadver(ion  ;  and  it  is  -evident  that  the  Englilh  law  origi- 
nated in  the  barbarous  period  of  (iiperftitiony  and  cruelty.  There 
can  be  no  a^  more  contemptible,  than  to  attempt  to  pani(h  an  of- 
fender for  a  crime,  by  exerciimg  a  mean  ad  of  revenge  upon  life- 
lefs  clay,  that  is  infenfible  of  the  puni(hment.  There  can  be  no 
greater  cruelty,  than  the  infliding  a  punifliment,  as  tlie  forfeitort 
of  goods,  which  muft  fall  folely  on  the  innocent  offspring  of  the 
olFender.  This  odious  pradice  has  been  attempted  to  be  juftificd 
upon  the  principle,  that  fuch  forfeiture  will  tend  to  deter  mankind 
from  the  commidlon  of  fuch  crimes,  from  a  regard  to  their  fiuni* 
lies.  But  it  is  evident  tliat  when  a  perfon  is  fo  deftitute  of  afFcdion 
for  his  family,  and  regardlefs  of  the  pleafures  of  life,  as  to  wiih  to 
put  an  end  to  his  exiftencc,  that  he  will  not  be  deterred  by  a  con- 
fideracion  of  their  future  fubfidkence.  Indeed  this  crime  is  fo  ab- 
horrent to  the  feelings  of  mankind,  and  that  ftrong  love  of  lift 
which  is  implanted  in  the  human  heart,  that  it  cannot  be  fo  fi^* 
qoently  committed,  as  to  become  dangerous  to  fociety.  There  cai^ 
of  courfe  be  no  neceflity  of  any  puuiihrnent.  This  principle  has 
been  adopted  in  this  (late,  and  no  inftances'  have  happened  of  s 
forfeirure  of  eftate,  and  noi^e  lately  of  an  ignominious  burial. 

The  Engliflx  nation  have  been  di(Unguiflied  for  the  frequent 
conimiflion  of  ads  of  fuicide.  Such  a£U  are  rare  in  this  country  i 
but  no  inftance  has  happened  more  remarkable  in  any  country,  th«u> 
that  of  Beadle,  wlio  cooly  and  deliberately  in  tlie  exercife  of  h** 
reafon,  murdered  his  wife,  four  children^and  huufelf^  froma^lrcad 
•i  ibcir  being  cxpofcd  to  want. 
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>^3:  We  Ihall  clftfe  this  cbapter  by  a  dKcuffion  of  the  crime  of  Man- 

daughter. 

d  The  ftatute  law  has  declared  the  punifhmcnt  for  this  crime^  an4 
defcribes  it  to  be  a  killing  without  malice  aforethought  :   but  we 
muft  have  recourfe  to  the  common  law  fora  complejat  definition  of 
it.     '  *'  Manflaughter  is  the  unlawful  killing  of  another,  without 
^'  **  xialice  exprefs  or  implied,  eitlier  intentionally  uppu  a  fuddcQ. 

t  J-  ft  quarrel,  or  unintentionally  in  the  commifHon  of  fome  unlawful 

f'  **  aft.**     If  upon  a  fudden  quarrel,  two  perfons  fight,  and  one  kilU 

iii  the  other,   if  one  he  greatly  provoked,  as  by  pulling  *his  nofe,  or 

^  other  great  indignity,  and  he  kills  the  aggreflbr,  it  will  be  niani. 

f^  flangliter,  becaufc  there  was  no  previous  malice,  and  the  aft  wa4 

5  done  haftily  without  deliberation.     But  if  there  be  fufficlent  time 

c  forpaflion  to  fabftde,  and  reafonto  interpofe,  and  then  the  perfon 

ei  provoked  kifls  the  other,  it  will  be  murder,  becaiife  it  was  a  delibe- 

*  rate  aft  of  revenge.    /If  a  man  detefts  another  in  the  aft  ofadul- 

s  tery  with  his  wife,  and  kills  him  on  the  fpot,  by  the  ErtgliAi  law  it 

f*  is  manflaughteV :  for  no  man  ought  to  be  the  Judge  and  avenger  of 

^  Ills  own  wrongs  ;  but  fuch  is  the  nature  of  this  injury,  that  if  any 

thing  will  juftify  the  taking  away  life,  as  an  inftanrancous  punifii- 


i 


*  mcnt  by  the  party  injured,  it  muft  be  this.    ^  And  in  England  on 
'               the  conviftion  of  a  perfon  of  manflaughter  under  thefe  circumftanccs^ 

*  the  judges  direfted  the  punifhmentto  be  lightly  ififlifted,. 


Inteotioiial  manflaughter  4ifiers  from  liomicide'  in  felf-defence^* 

m  this  refpeft  >  one  is  a  fi^dden  aft^of  cevenge,  and  the  other  a  bc*^ 

cfSkiy  aft . of  ielf- prefer vation.     Unintentional  manflaughter  di&rs 

fptfii  bomic;ide^  by  n^ilaxlventure  in  tliis  refpieft ;  the  firft  refu^s^ 

from  an  unlaw^,  and  the  (aft  from  a  lawful  a/^.    i  If  two  men 

fight,  and  one  kills  tiie  otber^  it  is  manflaughter,  ..becauie  the  aft; 

of  fig|9;ing  was  unlawful.    « If  a  man  does  an  aft  lawful  ip  itfelf^  in 

an  unlawful  manner,  without  due  caution,  it  is  manflaughcier« 

Where  a  workman  flings  down  a  ftone  or  piece  of  timber,  into  a 

ftreet,  and  kills  a  man,  it  may  be  eitlier  homicide  by  milad venture^ 

fnanflaughtcr,  or  murder.     If  in  a  country  village  where  few  pafs,  • 

and  due  warning  is  given,  it  is  mifadventure^     If  i«  a  large  town, 

where  people  are  conftantly  pafling,  it  will  be  jnjinflaugliter,  tbo^' 

R  r  warning 
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warning  be  gnren  :  but  if  no  wammg  be  given  j  it  will  be  murier, 
for  (jfch  condud  evidences  a  general  malice  againft  all  mankind. 
If  one  riding  a  horfe,  another  whipt  lum,  by  which  he  runs  over 
a  child  and  kills  him,  it  is  accidenul  in  the  rider,  but  manfkugb- 
terin  the  perfon  (fariking  the  horfe^  for  the  a<^  was  a  trcfpafs.— 
MTiercvcr  death  enflies  in  confequence  of  any  dangerous  and  unlaw- 
fill  fpart,  as  fhooting,  or  cafting  (tones  in  a  town,  the  flayer  is 
guihy  of  roanflaughter^  on  account  of  the  illegality  of  the  z&s, 

k  The  general  rule  is,  that  when  an  nnintentional  homicide  hap 
pens  in  eoniequence  of  an  unlawfiil  a£t,  it  will  be  murder  or  man- 
ilaughter,  according  to  the  nature  of  the  a£l  which  occafio^ned  it. 
If  it  be  in  the  conuniffion,  or  in  the  attempt  of  comnaitcing  a  capi- 
ta] crime,  jt  will  be  murder  :  as  if  a  man  fhould  kill    a  woman  hi 
attempting  to  commit  a  rape,  it  would  be  niurder  :  if  the  crime 
be  not  capital,  or  the  a&  a  trefpafs,  it  will  be  manflaughter.— 
There  can  be  no  doubt  of  the  joftice  and  propriety  of  making  the 
unintentional  killing  of  a  perfon,  murder,  where  the   real  intent 
was  to  commit  a  crime  of  as  high'  a  nature.    But  the  law  is  toe 
fcvere,  to  lay  that  it  ihall  be  manflaughter  in  all  caies,  where  the 
killing  rcfiiha  frora  an  attempt  to  commit  a  crime  not  capiraJ,  f^^ 
to  commit  a  trefpa&j  and  then  to  pumfti  the  crime  under  all  the 
various circiimihnces  wkh  the  &me  fevcrity.    It  fcems  repugnant  lo 
rtafon  and  juAice,  to  pMiuIh  the  often der   uiider   drcumfl:inces  of 
the  fliglitefl  cnminalityj  with  the  fame  fevcnty  as  ofFcnders  wbofe 
crime  h  attended  wtth  r!ie  deepefl  guilt.   If  a  man  hunting  on  ano* 
tHer'i  grt>tmcl,  which  is  clearly  a  trepafSj  fhould  happen  in   fhooting 
game,  tcr  kill  a  perfon,  this  wouH  be  mai^Qanghter  accortfing  to  the 
eomninn  taw.     Under  thefe  Girctrmftanres,  it  u  hard  and  unjnft  t© 
^imfli  the  iinfnrtimatc  off en(?en  with  the  Came  fe verity  as  the  Jaw 
punishes  ;i  ntaUj^vlia  when  flcaliri^  a  horfe  unintentionally  kills  ano- 
ther.   There  certainly  b  a  great  diftetence  jn   the  criminality  of 
ihefe  acts  J  and  the  ptinrfhmcnt  oi\^\n  to  be  t^ried  and  propprtloned 
:iccortlingly.     Perhaps  thh  Jiftin^^tion  might  he  adopted  -with  pr<^ 
priety,  thnt  where  a  mait  imintcutlonally  kills  aTiotherj  la  commTt- 
tlnfr  or  attemprmg  to  commit  fotnt  crmie  of  equal  malignity  with  atrrf 
derervjiig  a5   fcvere  a  pnnifliment  as  manfl:iughter,  th:it  he  lli»uld 
he  deemed  guilty  of  that  crime^  ^nd  ther»  would  h^  iio  UifficaltJ 

$n 
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4n  fpecificatiog  th^fc  crimes.     But  that  where  the  unlawful  aft  in- 

tended  to  be  done,  could  not  be  conlidercd  a9  deferring  fuch  fevere 

puni/hment,  it  ihould  cither  not  be  accounted  manflaaghter,  or  be 

called  manflaughter  in  an  inferior  degree,  and  puaifhable  with  lefs 

^  fcverii y.    It  is  evident  that  where  a  man  in  committing  a  treipafs, 

ondedgnedly  kilk  anothei',  he  does  not  deferve  to  be  puniOied  with 

that  feverity,  which  is  denounced  agaiqfi  the  ^ime  of  manflaugh* 

ter  :  for  he  may  thus  by  an  accidental  and  involuntary  2l&,  be  in<- 

i;  solved  in  the  punifbmcnt  for  a  crime,  which  he  reprobates  with  all 

fi  his  heart,  and  would  not  commit  en  any  confideration  with  xlefign. 

e  The  intent  of  the  mind,  conftitutes  the  nature  and  degree  of  th« 

.  «rime.    In  a  civil  view,  a  man   is  rcfponfible  for  all  the  conie- 

,  quences  of  the  aft,  which  he  does  to  the  party  injured^  whether 

«  he  contemplated  them,  or  not ;  but  in  a  moral  view,  the  crime  is 

(  not  merely  to  be  confidered  according  to  the  confeyieaces^  whi^ 

happen  to  enfue,  bu(  according  to  what  the  criminal  had  it  in 

f  his  power  adually  to  contemplate  or  expert  at  the  time  of  doing 

the  aft,  and  according  to  the  intent  of  his  mind.     If  it  ihould  be 

thought  proper,  that  a  man  who  kills  another  in  attempting  to 

opmmit  fome  of  the  loweft  crimeo,  or  a  trefpafs,  fhould  be  puhifli- 

ed  for  the  purpofe  of  making  mankind  more  cautious  and  circum* 

fpeftin  their  conduft,  then  let  homicide  under  thefe  drcumftances 

^  conditute  a  new  fpecies  of  crimes,  or  aa  inferior  grade  of  man* 

,  flaughter,  and  let  the  punUhment  be  proportioned  to  the  nature 

,  of  the  offence.    Then  we  fhalj  follow  the  excellent  rule   ofiepa- 

.  rating  crimes  in  our  definitions,  that  are  really  different  and  of 

,  aot  iniiftingthe  fame  puniihment,  u^u  crimes  of  a  different  na- 

^  lure. 

The  fiatute  punlflies  this  crime  by  a  forfeiture  of  all  the  goods 
and  chattels  of  the  offender,  at  the  thne  of  committing  It,  by 
whipping,  burning  in  the  hand  with  the  letter  M,  and  by  a  perpe- 
laai  difabHity  to  bea  jurpr  or  witneis.  The^loeadful  puniihment 
annexed  to  this  crime,  muft  have  be  en  diftated  by  that  horror 
which  isuniverially  entertaiaed  refpefting  homicide,  witliout  due 
attention  to  the  circumftances  -under  which  it  may  be  committed 
JUtaithis  enlightened  period^  when  ceaibnand  fcience  haj^-e  difp<d- 


the  Icgiilature  will  fbon  enact  more  rational  and  couTLUent  laws 

This  IS  the  only  cnmc  pmiifliaMe  by  a  forfrUore  ofnll  the  goods 
of  thr  offender,  Jn  general,  wht^rc  a  perfon  is  T5  be  deprived  of 
his  property  for  a  crime,  It  is  in  the  natarc  of*  'ine,  ivhicli  h  aC- 
fcficd  hy  the  eourr.  Tliis  was  borrowed  from  the  Englifli  jurir- 
pfudL'iKc,  where  almoft  €vcr^^  crhtie  works  a  f  irfeiture  ofthedtaie 
of  the  crimmaL  Lawa  moft  evidently  adc?|^ted  m  thofc  barbarwi* 
ages,  whcti  tbe  rapacity  of  th^  rulers  delight ?d  to  take  advantage 
of  the  fjjlin^  of  I  heir  fiibje^^s,  fgr  the  purpofe  of  phmdcrirgtlieBi 
of  their  property. 


/R^ 


T  Chapter    Fourth. 

OF  RAPE,  AND  OTHER  HIGH  CRIMEA. 


^APE  is  where  a  man  obtain*  carnal  knowledg-s  of  «  wo* 
tnan>  with  force  and  againn:  her  confent.  To  conflitute  this  crinK. 
there  muft  he  vin  adnal  penetration,  and  any  attemps,  however 
abufivc  and  violent^  will  not  he  a  rape,  if  this  be  not  effeded. 

Such  attempt  at  common  law,  Tvould  be  tonlidcved  as  a  high'^ 
handrd  affanh^but  in  this  flate,  it  h  punlfliabk  by  ^.xTtute,  Carnal 
knowledge  of  a  ft-malc^  uuder  ten  ytars,  larhctlicr  ng^iiiil  her  con- 
fent  or  not,  is  eonfidered  to  be  arajw  at  conmion  law.  This  crime 
may  be  commii  ted  npon  a  wonian  let  her  charafter  be  e\'er  fi> 
abandoned  in  point  of  challiiy  ;  for  the  law  more  charUnbl)'  than 
tationally  fuppott'S,  that  tbcre  was  a  poflibiky  of  repentance  and 
re  fo  r  m  a  li  on  *  A  ma  J  c  un  d  e  r  t  h  e  age  o  f  fou  rtc  en  years ,  is  c  oniidered 
to  be  iiicapal>le  to   commit  thia  crime, 

m  At  common  law,  the  party  ranflied  is  a  competent  wit nefe 

to  convijft  amano^Hra^^':but  her  credibUity  mutt  be  judged  of, 

according  to  the  circmnlknccii  of  her  teftimony,  and  the  fads 

^¥hich  may  be  tedified  by  other  witncfles.     If  the  wltnefe  be  a  wo- 

fcian  of  fiiir  cliaraiiior^  jnmiedktcly  make  kuown  the  oftVnce,  and 

fcarehed 
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fcarched  for  the  offender :  if  tlic  party  accufcd  fled,  and  fuch  cir- 
ciunftances  happened  as  afually  do,  and  probably  will  attend  fuch 
tranfadions,  then  her  teftimony  may  be  credited.  But  if  her  cha- 
rafter  be  bad  in  point  of  tnith  as  well  as  chaftity,  if  llie  did  not 
forthwith  make  complaint,  but  concealed  the  injury,  if  the  place 
where  fhe  charges  the  faft  to  have  been  done,  was  where  (he 
tnight  have  been  heard,  and  flic  made  no  outcry,  if  flic  be  unfup. 
ported  by  others,  and  her  ftory  be  not  confirmed  by  thofe  attend- 
ant circnmftances,  which  are  the  mod  infallible  clue  to  truth,  fl»e 
ought  not  to  be  credited.  As  the  law  gives  a  woman  fo  much 
power,  tofubjeft  aman  to  a  capital  punifliment,  it  ought  particular- 
ly to  be  obfcrved,  whether  the  ^^itnels  has  not  had  a  previous  con- 
troverfy  with  tlie  perfon  accufed,  fo  that  it  is  probable  that  the 
charge  is  made  from  motives  of  malice  and  revenge  :  efpecially 
if  the  witnefs  be  a  woman  of  bad  fame :  for  the  vindictive  fpirit  of 
lewd  women,  has  furniflied  frequent  inflances  of  fuch  conduft.  If 
the  female  on  whom  the  rape  is  charged  to  be  committed,  be  under 
twelve  years,  if  flie  has  fuflicient  underftanding  to  be  a  witnefs,. 
file  is  admiflible.  When  it  is  confidered  tliat  this  accidation  is  eafy 
to  be  made,  and  that  it  is  haril  for  an  innocent  man  to  defend 
againft  it,  jurors  fliould  be  cautious  that  their  deteflatson  of  the 
ofience  fliould  not  influence  them  to  convift  a  peribn  upon  flight 
evidence. 

All  nations  have  entertained  fuch  a  deteftation  of  this  crime,  that 
they  have  puniflied  it  with  great  feverity,  generally  with  death. 
When  it  is  confidered  that  it  is  fo  dangerous  to  fociety,  fo  deftruc* 
tive  to  the  peace  of  families,  fo  diftrefling  to  the  unhappy  viftim 
©fit,  and  indicative  of  fuch  a  depravity  of  mind,  the  humane  and 
benevolent  heart,  the  ftrongeft  advocate  for  lenity  of  punifliment, 
cannot  find  much  fault  with  a  law  that  fiibjcfts  the  criminal  to  the 
pains  of  death.  Such  is  the  punifliment  by  our  law,  but  as  it  is 
probable,  that  perpetual  confinement  to  hard  labour,  would  more 
rffcftually  prevent  the  commifliua  of  the  crime,  it  would  bcb^tte^ 
to  adopt  that  punifliment. 

In  this  ftate,  not  many  years  fince,  a  man  convifted  of  a  rape, 
«iid  (entenced  to  fufTer  death^  petitioned  tlic  If  giflature  for  a  com^ 

tfiutation 
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motaiion  of  his  punifhiAent,  even  to  raftratmn.  The  leginatnr^ 
granted  his  rcqueft,  and  the  criminal  underwent  an  operation, 
which  efFedually  guards  againft  a  repetition  of  the  offence,  and 
iKoM  be  a  very  propel  piniflimcnt  in  all  cafes,  were  it  not  for 
the  ridicule  attending  it. 

I  fliall  i>ere  treat  of  the  crime  againft  nature,  or  the  crime  not  to 
benamed^  as  foine  writers  modeftly  exprcfs  tbemfelvcs.  la  cooli- 
deriiig  a  crime,  which  refleds  fuch  dkgrace  upon  human  nature, 
every  pcrfbn  will  be  filled  with  horror  and  difguft.  But  to  coni- 
pkat  our  view  of  criminal  law,  it  is  neceilary  to  attend  to  the 
iiibject,  however  difkgreeable^  aiiri  we  Ihall  treat  of  it  with  the 
liunoft  decency. 

,  Sodomy,  «t  buggery  is  the  unnatural  connexion  between  the 
Iiamin  being  and  a  brute.     The  ftatute  inflids  the  puaiQiment  of 
death  on  the  offender,  and  to  infpire  the  deepefl  dcteflation  of  the 
deed,  direfts  that  the  very  beaft  fiiali  be  flain  and  buried.     I  fhould 
bave  hardly  thought  it  poffible,  that  a  haman  being  could  be  {i> 
%ilc  and  depraved,  as  to  commit  this  crime,  had  I  not  been  prcfcnt 
at  the  trial  of  a  man  indiftcd  for  it,  and  againft  whom  the  moft  ex- 
plicit and  convincing  proof  was   adduced  :  but  who  efcaped  con- 
%idk>n  froai  tlie  ctrcumfUnce,  that  no  two  witnefles  faw  him  at 
the  fame  time,  tho  fundry  faw  him  at  different  times  fcparately.  • 
1  he  jury  fuppofed  tliat  there  niuft  be  two  witnefles  at  the  (ame  time, 
to  the  fame  a<^,  to  comport  with  the  ftatute,  re<|uiring  the  tdllmo-> 
jiy  of  two  or  three  witnefles,  or  that  which  is  equivalent,  to  take 
away  the  life  of  man  :  but  it  is  evident  chat  this  atrocious  offender 
efcaped  that  poniflunent  which  he  richly  merited,  from  amilappre- 
benfioB  of  the  jury  refpec^ling  the  law  ;  for  it  is  clear  that  the 
tcftimony  of  five  or  fix  witnefles,  to  di^erent  fa&sof  the  fame  na- 
turc,  tho  they  faw  them  feparatcly,  muft  be  equivalent; to  the  tefta- 
mofly  of  two  witnefles  who  faw  the  fame  fa6l  together. 

Of  tVe  lame  name,  is  the  cnkne  of  carnal  connexion  between  hti- 
tnati being?  againfl  nature.  The  ftatute  cnafts,  that  if  any  mas 
Ke with* mackind yds  with  woman  kind,  both  fliallbeput  todeath^ 
nnle&ooe  of  the  parties  was  forced,  or  under  the  age  of  fifteea 
years.    This  crime,  tho  repugnant  to  every  fentiuient  of  decency 
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Our  modeft  anceftors,  it  feems  by  the  didion  of  the  law,  had  no  idea 
that  a  man  would  commit  this  crime  with  awoman^aiid  therefore 
have  not  comprehended  it  in  the  ftatute.  But  in  countries,  where 
men  have  acquired  a  brutal  reHfh  for  animal  pleafurc,  this  crime  is 
frequently  committed — and  might  here  by  force  of  common  law  be 
punifhed  with  death.  The  indi(ftment  muft  alledge  that  he  bad 
the  venereal  aft,  and  carnally  knew — 

Notwithflanding  the  difgu(t,  and  horror,  with  winch  we  m^t 
of  this  abominable  crime,  w^  find  that  the  elegant  and  modeft 
Virgil,  entertained  \ery  different  ideas  on  the  fubjeft.  «  He  made 
the  paflion  of  a  ihepherd  for  a  beautiful  boy,  the  foundation  of  an 
eclogue,  and  Corydon  (ighs  for  Alexis,  with  all  the  fondiiefs  of  a 
lover,  and  in  all  the  harmony  of  pafloral  nnmbers. 

Tho  the  example  of  other  Roman  poets  and  the  manners  of  the 
age,  may  in  fome  mcafure  cxcufe  the  choice  of  the  fubjedt,  yet  it  is 
Ariking  evidence,  of  the  depravity,  corrupiion,  and  debauchery  of 
the  Romans  at  that  period,  that  they  could  relilh  a  poem,  which 
celebrated  an  unnatufal  pallion. 


,M/ 


Chapter     Fiith. 
OF  MAYHEM  AND  ARSON". 


Lay  HEM  according  to  the  principles  of  the.  common  law, 
J0  the  violently  depriving  a  perfon  of  the  ufeof  fach  of  his  members 
as  may  render  him  the  left  able  in  fighting,  either  to  defend  him- 
fclf  or  annoy  his  adverfary.  This  law  was  probably  adopted  La 
tlic  heroic  ages  when  war  was  confideredas  the  nobleft  employ - 
»ent :  but  when  our  anceflors  formed  their  criminal  code,  the  ar- 
ior  of  l.eroifm  feems  to  have  abated,  and  it  is  ena^^cd,  if  any  per- 
fon onpurpofe,  and  of  malice  aforethought,  and  by  lying  in  wait, 
(!iall  cut,  or  difable  the  tongue,  or  put  out  an  eye,  or  cut  olFany 
of  the  privy  members,' or  fiiall  be  aiding  or  affifling  ilierein,  fhall 

{ulTer 
•kVIrg.  JBclo^uCy  it.        /  Statutef|  67* 


3t2  OF  CRIMES  PUNISHABLE  BY 

fufFcr  death.  Any  wounding  of  an  inferior  degree,  ^is-confidcred 
as  a  battery,  and  may  be  pmiifhcd  as  a  breach  of  the  peace,  and  the 
party  injured,  recompenced  in  damages,  according  to  the  nature 
and  aggravation  of  the  injury. 

y  The' crime  of  arfon  is  conftitiited  and  defined  by  ftatute.  That 
if  any  perfon  of  tfie  age  of  fixteen  years  or  more,  iliall  wilfully, 
and  of  purpofe  burn  any  dwelling  houfe,  barn,  or  out  houfe,  he  fhall 
be  put  to  death,  if  any  prejudice  or  hazard  happen  to  the  life  of 
any  perfon  thereby.  If  part  of  a  building  be  burned,  and  tliea 
exringuiftied,  it    is  arfon. 

''  If  any  perfon  Ihall  wilfully  and  malicioufly  bum  prdcftroy,  or 
attempt  to  burn  and  deftroy  any  public  magazine  or  ftores,  or  if 
auy  mafter  or  feaman,  in  a  vcflcl  belonging  to  the  United  States  or 
this  (late,  fhall  burn  and  deftroy  it,  or  in  time  ,of  war,  betray,  or 
deliver  it  to  the  enemy,  lie  (hall  fuffer  death  :  but  in  time  of  peace, 
the  fuperior  court  have  difcrctionary  power  to  punifh  by  whip- 
ping, not  exceeding  forty  ilripes,  baniihment,  imprifonment  not 
exceeding  ten  years,  and  forfeitute  of  c(iate.  The  cftabiiflimciit  o# 
the  government  of  the  United  Slates  and  the  laws  enacted  by  Coiu 
grefs,  will  render  tUih  laft  law  unneccflary. 


Chapter    Sixt«. 


OF  CRIMES  PUNISHABLE  BY  IMPRISONMENT  IN  NEW- 
GATE. 

1  HP:SE  are,  I.  Robbery.  II.  Burglary.  III.  Forgery.  IV, 
Counterfeiting.  V.  Horfc-ftealmg.  VL  Arfon.  VII.  Attegipt* 
ing  to  commit  a  rape.  VIH.  Perjury.  IX.  Aiding' to  efcape 
from  Nevv».Gate  prifon, 

I.  /  Robbery  is  the  forcible  taking  of  goods  or  money,  to  any 
value  from  the  perfon  of  another,  by  putting  him  in  fear.  The 
f)uni{hment  for  this  crime  has  been  pointed  .out  by  ftatute;  but  we 
muft  have  recourfe  to  the  common  law  for  its  definition.  The  re- 
<\uiiites  to  conflitute  this  crime  are,  i.  There  muft  be  an  aftual 
Jaklqir.  A  .lie re  attempt  to  rob,  is  puni (liable  only  as  a  high- 
Landed  breach  of  the  peace.     If  the  offender  once  take  the  thing, 

the 
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fc  tlio  he  retnrn  it  again,  it  is  robbery.     It  Is   not  ftn(5lly  ntceffk" 

r  ty  that  the  thing  be  taken  from  the  perfon  ;  if  it  be  done  in  his  pre* 

K  fence,  it  is  fiif!icient.     Thus  when  a  pobber  by  threats  and  violence 

puts  a  man  in  fear,  and  drives  away  his  (lieep  or  cattle  before 
•.  his  face.     So  where  feveral  in  a  gang  commit  a  robbery,  and  one 

}  only  takes  the  money,  all  are   guilty  in  judgment  of  law.     So  if 

..  tliey  fail  of  an  intended  prize,  and  one    ride  from  the  reft,  and 

,  commit  a  robbery  out  of  their  view,  and  without  their  knowledge, 

J  all  are  guilty  on  account  of  the  general  intent.     2.     Property  of 

the  leaft  valuc^  when  thus  taken,  is  fufficient  to  conftilute  the  crime 
of  robbery.     3^     The  taking  muft  be  by  force,  or  by  a  previous 
*  putting  in  fear,  which  conftitutcs  the  aggravated  nature  of  the  of* 

fence.     If  the  property  be  taken  forcibly  and  againft  confcnt,  with- 
out exciting  fear  ;  as  knocking  a  man  down  and  taking  his  money 
f  while  he  is  fenfclcfs,  tlii«  is  robbery  tho  there  is  no  fear.     The  put- 

ting in  fear  need  not  arifc  from  any  great  circumftances  of  terror  r 
it  is  fuificient  that  fo  much  force  and  threatning  were  made  uie  of 
as  to  create  an  apprehcndon  of  danger,  and  compel  a  perfon  to  part 
with  his  property.  If  a  perfon  with  a  drawn  f wprd  begs  alms^ 
and  a  perfon  apprehenfive  of  danger  gives,  this  is  robbery. 

If.  '  Burglary  i» defined  to  be  the  breaking  and  entering  into  a 
dwelling  houfe,  or  fliop  in  the  night  time,  with  an  intent  to  Ileal, 
or  commit  fome  high  crime.  To  illuftrate  this  fubjeft,  we  muft 
confider  the  time,' the  place,  the  manner  and  the  intent. 

1.  «  The  time  muft  be  in  tlie  night,  when  there  is  not  fufficient 
day  light  to  difcern  a  man's  face,  if  there  be  moon  light,  fo  that  a 
perfon  can  be  known,  it  will  make  no  difference  ;  for  the  maligni- 
ty ofthe  offence  arifes  from  the  circum  (lance  of  committing  it  ia 
the  night,  when  deep  has  difarmed  tlie  owuer  of  the  powers  of  vi. 
gilance  and  defence. 

2.  X  The  place  according  to  the  common  law,  muft  be  a  ms^n- 
fumhoufc  ;  if  it  be  a  private  houfe,  a  diftantbarn,  of  the  like,  it  i« 
not  under  the  fame  privilege  ;  for  the  breaking  open  wUcfe  uo  man 
re  fides,  is  not  accompanied  with  the  fame  circiimftances  of  mid* 
night  terror.     A  houfe  in  which  a  man  fometimes  rcfides,  and  Lai 

S  8  only 
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only  left  It  for  a  ieafoiiy  with  an  intent  to  retnrn  again,  i»  a  place 
where  burglary  may  be  committed,  tho  no  perfon  was  in  it,  at  the 
time  the  fad  was  done.  If  a  barn,  flable,  ware-houfe  or  any  out  houie 
he  adjoining  to,  and  parcel  of  the  manfion  bonfc,  thonot  under  the 
(ame  roof,  a  burglary  may  be  committed  in  them,  fer  the  capital 
houfe  prote^s  all  the  appurtenaricei,  if  within  the  home-ftall. — 
A  chamber  in  a  college,  or  a  room  hired  in  a  private  houfe,  are 
the  manfion  houfes  of  the  pofleiTors,  if  tliey  ac):ually  lodge  there. 
Burglary  cannot  be  committed  in  a  booth,  or  tent,  erefted  in  a 
fair  or  market,  tho  the  owner  lodge  there,  becaufe  the  law   re- 
(pc£!ts  only  permanent  edifices.   Burglary  may  alfo  be  committed  in 
a  church.     The  ftatute  not  only  regards  dwelling  houies,  but  has 
gone  beyond  the  common  law,  and  makes  it  burglary  to  break  into 
a  ihop,  where  goods,  wares,  and  merchajMlize  are  dcpofited. 

g.  y  The  Manner  mod  be  both  by  entering  and  breaking,  the 
this  need  not  be  done  at  the  fame  tittae  :  for  a  perfon  may  cut  a 
hole  one  night  and  enter  the  next.  There  muft  be  an  aduaA 
breaking,  a  fobftantial  and  forcible  irruption.  If  a  num  enters  a 
houfe  by  a  door,  which  he  finds  open,  or  thro  a  hole  which  was 
made  there  before,  and  fteals  goods,  or  draws  anything  oat  at  a 
door  or  window,  which  was  open  before,  or  enters  a  houlc  by  the 
door  m  the  day  time,  and  lies  there  till  night,  and  tlien  fteals  and 
goes  away  withont  breaking  any  part  Of  the  honie,  he  is  not  guilty 
of  burglary.  But  he  would  hare  beeagnilty,  if  he  had  opened  a 
window,  picked  a  fock,  or  opened  it  with  a  Jiey,  lifted  a  latch, 
or  anyway  anioofed  thefkftening,  which  the  owner  bad  provided 
and  then  entered,  or  having  entered  by  a  door  or  window,  whicb 
he  found  open,  or  having  lain  in  the  houfe  by  the  owner's  conient, 
and  then  unlatches  a  door,  or  opc^a  door  or  window  to  go  out  of 
the  houfe,  or  comes  down  the  chimney,  he  is  guilty  _  of  burglary. 
To  knock  at  a  door  and  on  its  being  opened  to  rufli  in,  or  under 
pretence  of  taking  lodgings,  to  fall  upon  the  , landlord,  and  rob 
him,  or  to  procure  a  conllablc  to  gain  admittance  to  fearch  for  any 
tiling,  and  then  to  bind  the  conftable  and  rob  the  houfe,  have  been 
confidercd  burglaries,  the  there  was  no  adual  breaking.  If  a  fcr- 
i»nt  opens  and  enters  his  niafter's  chamber  wjtli  a  criminal  defign^ 

or 
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or  if  any  pcrfon  lodging  in  a  public  houfe,  opens  and  enters  ano- 
ther's door  with  a  crhninal  defign,  or  if  afervant  confpirc  with  a 
robber,  and  let  him  into  a  houfe  by  night,  this  is  burglary  in  all. 

¥  The  leaft  entry  with  the  whole  or  any  part  of  the  body,  or  witii 

'^  an  inftniraent  held  in  the  hand  \%  fufficicnt.    Thus  to  (Icp  over  the . 

'^  threfhold — to  put  a  hand  or  hook  into  a  window  to  draw  out 

^  goods,  or  a  piftol  to  demand  one's  money,  or  to  turn  the  key  of  a 

^  door,  which  is  locked  on  the  infide,  or  to  difcharge  a  loaded  gun 

I  into  a  houfe,  are  burglarious  entries.     Where  feveral  perfons  com- 

bine together  to  commit  a  burglary  and  fome  (land  in  adjacent  pia- 
L  .  ces  to  watch,  and  the  other  break  and  enter,  all  are  guilty,  for  the 

afl  of  one  in  judgment  of  law  is  the  ad  of  all.  The  breaking  may 
as  well  be  after  the  entry  as  before,  for  if  a  perfon  gets  into  a 
houfe  or  /hop  without  breakuig,  and  thexv  breaks  to  g^  out,  he  is 
guilty  of  burglary. 

4  c  The  intent  muft  bo  criminal.  The  common  law  definition 
is  with  an  intent  to  conmiit  a  felony.  Of  courfe,  if  the  intent  be 
to  commit  murder,  robbery,  rape,  mayhem,  and  the  like,  it  will 
conftitute  burglary,  as  well  as  an  intent  to  ileal  :  tho  in  common 
fpeech  we  annex  to  burglary,  the  idea  of  an  intent  to  (leal  only,  and 
I  never  heard  of  any  profecutions  for  breaking  a  houfe  with  any 
other  intent.  If  die  intent  be  to  commit  a  trelpafs,  as  beating  the 
party,  or  difturl)ing  the  peace  of  his  family,  it  is  not  burglar^r ,  but 
atrefpafs,  or  breach  of  the  peace.  Where  a  perfon  breaks  into  a 
houfe  with  an  intent  to  commit-  a  crime,  tlio  he  docs  not  pcrpe^ 
trate  the  crime  intended,  yet  it  is  burglary. 

III.  Forgery,  by  the  ftatute,  confifts  in  the  followinj;  acts  :  to 
forge,  counterfeit,  or  alter  any  of  the  bills  of  credits  or  fecuriiies  of 
this  date,  orany  other  of  theUnited  States  of  America,  or  any  note, 
or  obligation,  or  other  writing  of  any  pcrfon  or  perfons  w hat fo- 
ever,  to  prevent  equity  and  juftice ;  or  to  utter  and  put  off  any 
fuch  forged,  altered,  or  counterfeit  bill  or  bills,  fecurity  or  fecu- 
rities,  note  or  obligation,  or  other  writing,  knowing  them  to  be 
fiich,  or  to  counfel,  advife,  procure,  or  in  any  way  affill  in  the 
^""gittg*  altering,  counterfeiting,  or  figning  any  bill,  fecurity, 
cote,  obligation,  or  other  writing,  knowing  them  to  be  felfe  ;   or 

to 

z  4  Black.  Com.  aa;,  %\%.      x  Hawk.  P.  C  105. 


3i6  OF  CRIMES  PUNISHABLE  BY 

to  engrave  any  plate,  or  to  make  any  inftrument  to  be  urcd    for 
any  of  tlie  purpofes  aforefaid. 

IV.  Counterfeiting  is  tlius  defined  by  {latute  :  to  (lamp,  or  other- 
^ife  counterfeit  any  cf  the  coins  of  gold  and  filver  currently  psS- 
fing  in  this  (late,  or  to  utter  and  put  off  any  fuch  counterfeit  coins, 
knowing  them  to  be  bafe,  and  counterfeit,  or  to  make  any  infttn» 
jnent  or  inftruments,  for  the  counterfeiting  of  any  of  the  coins 
•forefaid,  or  to  be  aiding  or  afliftingtlierein.    The  words  forgery 
«nd  counterfeiting,  are  clearly  of  the  fame  fignification.    In  a  le- 
gal fenfc,  one  is  applicable  to  writings,  and  the  other  to  money. 
The  ftatute  has  defined  thefe  crimes  with  fuch  precifion  and  accu- 
racy, tliat  any  explanation  is  wholly  unneceflary.     I  fliall  however 
mention  a  few  cafes  that  have  been  decided.     A  perfon  was  indi<!l'. 
ed  for  aiding  and  affifting  in  counterfeiting  money.     On  a  motion 
in  arreft,  it  was  contended  that  the  aiding  and  afliding,  related 
only  to  the  making  the  inflruments  and  did  not  extend  to  the  coun- 
terfeiting ;  but  the  court  determined,  that  the  aiding  and  a(Efl- 
ing  extended  to  the  counterfeituig,  as  well  as  making  the  Inlhni- 
xnenls.     A  perfon  offered  to  a  tavern-keeper,  a  counterfeit  guinea 
TO  pay  his  bill,  and  to  receive  his  change.     The   tavern-keeper 
difcovering  the  guinea  to  be  counterfeit,  reRifed  to  change  it,  but 
retained  it,  and  procured  the  perfon  to  be  profecuted.     This  yras 
held  to  be  an  uttering  and  paffnig  within  the  ftatute. 

V,  Horfc-ftcaling  is  where  one  man  felonioufly  takes  and  car- 
ries away  anotlier's  horfe  or  horfes,  with  an  intent  to  fteal  tlicm. 
This  tnnie  is  dilUnguifljed  from  theft  in  general,  for  the  purpofe 
of  prc\  cntiug  it,  by  inflicling  a  fcverer  puniflinient  j  becaufc  ihe 
opportunities  of  committing  it  are  greater,  on  account  of  the  ex- 
pofcd  fituation  of  fuch  property,  and  the  facility  with  which  the 
thieves  make  their  cftape,  by  means  of  ilie  fleelnefs  of  the  ftolcn 
horfes. 

Tbepunifhmetit  of  criminals  convicted  of  the  foregoing  offences, 
is,  that  fur  the  firft  offence,  the  offender  (hall  fuffer  impril'un- 
ment  in  New-Gate  prifon,  being  a  public  goal  or  work  houfe,  aud 
there  be  kept  to  hard  kbour,  for  d  term  not  exceeding  tiiree  years^ 
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^  i  at  the  difcrction  of  the  court  before  'whom  the  convi<£tion  is  had. 

If  a  perfon  has  been  convid:ed  of  either  of  thcfe  crimes,  previoufly 
to  the  time  of  erectiog  New-Gate  prifon,  or  afterwards,  if  any 
perfon  fliall  he  convi<^d  a  fecond  time,  of  any  of  faid  crimes,  he 
iHall  fiifier  imprifonment  in  faid  prifon,  and  there  be  kept  to  hard 
kibour,  fyr  a  term  not  exceeding  (ix  years,  and  on  convidion  a 
third  tin^e;  the  offender  iball  fufFer  imprifonment  daring  life. 

If  any  perfon  committing  burglary,  or  robbery,  (hall  in  the  per- 
petration of  the  crimes,  be  guilty  of  perfonal   abufc  or  violence^ 
r  or  (hall  be  fjp  anned  with  any  dangerous  armour  or  weapon,  as 

:  ihall  clearly  indicate  violent   intentions,  he  fhall   on  conviflioa 

r  for  the  firft  offence,  be  imprifoned  and  kept  to  hard  labour  during 

life.  For  thefe  crimes,  no  punifhment  can  be  inflidled  but  that 
provided  by  (latote,  whidi  iupcrfedes  the  common  la^. 

VI.  If  any  male  perfon  of  the  age  of  fixteen  years,  or  more  Ihall 
wilfully,  and  felonioufly  burn,  or  attempt  to  burn  by  fetting  on 
fire,  any  dwelling  houfe,  barn,  outhoufe,  fhop,  (lore,  fhip,  or  other 
veflel,  and  no  prejudice,  or  hazard  happen  to  the  life  of  any  per- 
fon thereby,  he  may  at  the  difcretion  of  the  fuperior  court,  oq 
convidlion  thereof,  be  imprifoned  in  New-Gate  prifon,  and  there 
be  kept  to  hard  labor,  not  exceeding  feycn  ycars^  and  on  a  fecond 
convidion  for  this  offence,  the  offender  may  be  there  imprifoned, 
and  kept  to  hard  labor,  for  any  limited  period,  or  during  life,  as 
the  circumftances  of  the  cafe  may  require. 

VII.  If  any  perfon  fliall  with  force,  and  arms,  and  aftuaJ  vio- 
lence, an  aflault  make  on  the  body  of  any  female,  with  an  intent 
to  commit  a  rape,  he  ihall  on  convidion  be  imprifoned,  and  kept 
to  labor  in  New-Gate  prifan,  during  life,  or  fuch  other  period,  as 
the  fuperior  court  fliall  determine  :  By  the  common  law,  this  of» 
fence  can  only  be  puniftied  as  a  high  handed  breach  of  the  peace  : 
but  as  It  aftually  evidences  all  the  bafenefs,  and  wickedncfs  of 
heart,  that  the  committing  of  a  rape  does,  and  as  the  abufe  to  tin; 
woman,  and  injury  to  her  feelings  muft  be  nearly  the  fame,  it  feem- 
ed  neceflary  in  proportioning  punifhment  to  crimes,  that  this  aft 
ftUHiU  be  placed  in  a  different  grade,  from  breaches  of  the  peace. 

The 
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The  Ufr*<hTort  hsis dierefore  with  pm  |»roprigty  de&ed  tlw cviake^ 
and  \rA\Aed  oponita  puniihiiitiity  tint  naj  be  proportianed  co 
its  enormity. 

VIIL  Peijory  by  the  conmioo  law  is  defined  Co  be,  wligig  & 
lawful  oaib  is  adminUlered  in  fome  judicial  jwucecdi^g,  ro  k  pcr- 
(bOy  who  (wears  wUfuIlyi  abfolutely,  a^  fallelj  in  a  matter  mate- 
rial to  the  liliie,  or  point  in  queftion  :  the  oath  moft  be  adminiT- 
tered  in  a  court  of  jjHicc.  or  by  fbme  p^on  having  power  ro  do 
it^  and  npon  a  lawful  occafion. 

«  Swearing  falfely  in  a  depofition  is  iocloded  in  this  deCcriptioB, 
bot  if  the  oath  was  unlawfully  adminifirredy  there  can  be  no  pcija- 
ry  committed.     It  nmft  be   wilfblly,  and  knowingly  done,  witb 
detiberation^  and  not  on  furprize.     It  mnft  be  abibhite,  and  pc^- 
tivc  :  therefore  if  a  perfon  fwears  as  he  thinks,  remembers  or  be- 
lieves^ it  will  not  be  perjury.     It  is  generally  f<iid  that  it  mufl  b 
falfe  ;  but  if  a  nun  fhonld  happen  to  fwear  to  the  truth  when   be 
did  not  know  it,  but  intended  to  fwear  to  a  fa! (hood,  it  will  be 
perjury  :  it  mud  be  to  fomc  point  material  to  the  qnellion  in  dif- 
pute,  or  material  to  induce  the  triers  to  believe  the  ftory   of  the 
witnefs.     It  Is  immaterial  whether  the  teftimony  be  credited,  ot 
any  perfon  injured  by  it. 

Subornation  of  perjury,  is  the  procuring  another  to  take  fuch 
{alfeoath,  asconftitutes  perjury  in  the  principal.  The  puniflitnent 
for  theie  offences  at  common  law^  is  fine,  impri(bnment^  and  per- 
petual difability  to  be  a  witnefs. 

^  The  punifhment  for  thefe  offences  by  ftatute,  is  a  ferfeitnre 

of  twenty  pound,  one   half  to  the  public  treafury,  and  the  other 

half  to  the  party  injured,  who  (hall  fue  for  and  profecnte  the  fame 

toeife^,  aiulfix  months  imprifonmentinNew-Gate,  and  perpetual 

drfabiliry  to  teftify.     If  the  offender  is  unable  to  pay  the  forfeiture 

of  twenty  pounds,  he  fhall  be  fet  in  the  pillory  for  one  hour,- in 

the  county  town  where  tiie  offence  was  committed  or  next  adjoin* 

inpjto  the  place,  and  have  both  his  ears  nailed.    The  party  injur^ 

ed  may  proceed  by  a  qui  tarn  profecution  againft  the  offender,  on 

this  (latute  ;  e  and  likewife  a  profecution  in  the  name  of  the  flaie 

by 
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by  an  informing  officer  may  be  purfued»  in  which  cafe,  the  whok 
of  the  forfeiture  goes  to  the  treafury  of  the  ftate.  d  By  ftatute  ji 
quakerY? ho  is  guilty  of  falfe  affirmation  or  declaration,  when  admi- 
niftered  to  him,  in  lieu  of  the  common  oath,  ihail  fufier  thie  pain» 
and  penalties  of  perjury. 

IX.  *  If  any  pcrfon  fliall  elFeft  the  efcapc  of  any  prifoner 
confined  in  New-Gate  prifon,  or  attempt  the  fame,  or  fhall  give  . 
any  help,  or  affiftancc  therein,  he  fliall  upon  conviarion  before  the 
County,  or  Superior  Court,  be  fcutenced  to  imprifonment  in  (aid  pri- 
fon, for  a  term  not  exceeding  iix  years,  and  pay  die  coft  of  profe- 
cution. 

/  As  it  would  have  been  impro]yr  to  have  confined  females  ia 
New-Gate,  where  they  muft  have  been  in  the  fame  appartment  with 
males  ;  itis  provided  that  when  a  female  is  convi^ed  of  a  crime^ 
for  which  the  puniihment  is  imprifonment  in  New -Gate,  fhe  fh^ 
be  confined  with  none  but  females  in  the  common  work  houfe,  in 
the  county  where  tried,  and  kept  to  fuch  hard  labor  as  may  lie 
fuitable  under  the  diredion  of  the  overfcer,  or  may  be  imprifoned 
in  the  common  goal  in  the  county,  and  be  kept  to  labor>  according  to 
the  dire&ion  of  the  court,  before  whom  ihe  is  convi6led,  for  the 
iame  period  as  male  offenders  are  liable  to  be  confined  in  New- 
Gate  for  the  fame  crinpes. 

Z  When  the  time  of  imprifonment  has  expired,  and  it  appears 

by  the  warrant  of  commitment,  that   the   prifoner  was  to    (land 

committed  till  the  coft  fliould  be  paid,  the  overfeers  of  the  prifon 

may  affign  fuch  perfon  in  firrvice  to  any  citizen  of  the  United -States' 

if  he  cannot  pay,   or  fecure  the  coft  to  their  acceptance,   for  fuch 

time  as  they  fhall  judge  neceflary  to  pay  the  coft,   taking  reafon* 

able  fccurity  for  payment    of  the  perfon  to  whom  they  (hall 

make  the  affignmertt.     If  nofuitable  perfon  appear  to  lake  in  fer- 

vice  fuch  prifoner,  they  may   dired  the  mafter  of  the  prifon,  to 

hold  him  in  (ervice  in  the  prifon,  fuch  time  as  they  fhall  limit  to 

pay  the  coft,  allowing  him  cuftomary  wages  for  like  fcrvice.      If 

fuch  prifoner  be  unable  to  labour,  the  overfeers  may  take  thebeft, 

(ecority  they  can  for  the  coft,    and  order    the  mafter  to  difcharge 

him 
^Sutitici,  197.      r  Ibid.  194.     /Ibid  474*     X  ^M*  4';* 
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Um.  tf  1  prifoner  cfcapes,  and  is  re-uken,  and  re-committed  fat 
flull  pay  all  the  expence,  in  the  manner  provided  for  the  pa^ 
DMHt  ofcofty  and  the  time  between  the  efcape,  and  re-cotnniic- 
■lenty  ihall  not  be  confidered  as  part  of  the  time  for  ^rhich  be 
was  (enteuced  to  imprilbnment. 


Chapter    Seventh 

OF  CRIMES  AGAINST  RELIGION. 

V^ RIMES  of  this  defcription  are  not  panifliable  by  the  civil  arm^ 
merely  becaufe  they  areagainft  religion.     Bold,  and  prcfumptioui 
iDuft  be  be,  who  would  attempt   to  #reft  the  thunder  of  heaven 
from  the  baud  of  God,  and  direct  the  bolts  of  vengeance  'where  to 
fall.     The  Supreme  Deity  is  capable  of  maintaining  the  dignify  of 
Mb  moral  gpvernment,  and  avenging  the  violations  of  his  holy  laws. 
His  omnircient  mind  eftimates  every  ad  by  the  ftandard  of  perfcd 
truth,  and  his  impariial  juftice  inflids  punifliments,  that  are  acCxi-  ' 
rately  proportioned  to  the  crimes.     But  (hort  fighted  mortals  can- 
not fearch  the  heart,  and  punifh    according  to  the  intent.     They 
can  only  judge  by  overt  afts,  andpunifh  them  as  they  refped  the 
peace,  andliappinefs  of  civil  fociety.     This- is  the  rule  to  eftimare 
all  crimes  againfc  civil  law,  and  is  the  (landard  of  all  human   pun- 
ifliments.    It  is  on  :bis    ground  only,  that  civil  tribunals  arc  au- 
thorifed  to  punifh  offences  againft  religion. 

The  crimes  againft  religion  are,  I.  Blafphemy,  II.  Atheifin,  III. 
Polytheifin,  IV.  Unitarianifm,  V.  Apolfacy,  VI.  Breach  of  Sabbadi, 
VII.   Profane   Swearing. 

I.  B  Bhfphcmy  by  the  Statute  is  where  a  pcrfon  wilfully  blal- 
phenies  the  name  of  God,  the  Father,  Son,  or  Holy  Ghoft,  cither 
by  denying,  curfiiig,  or  reproaching  the  true  God,  or  Lis  govern-  » 
ment  of  the  world.  The  puniflinients  is  whipping  not  exceeding 
forty  ftripes,  and  fetting  in  the  pillory  one  hour  ;  and  the  fupcrior 
court  which  has  cognizance  of  the  offence,  may  at  difcrction  bind 
I  he  offender  to  his  good  behaviour. 

Blafphemy 
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i  Blafphemy  at  common  law,  is  the  denial  of  the  Being  and  Pro» 
vidcnce  of  God,  contumelious  reproaches  againft  Jcfus  Chrift,  pro- 
fane fcoffing  at  the  holy  fcriptures,  and  expofing  them  to  contempt 
and  ridicule.  The  crime  is  punifhable  by  fine  and  impriicmmcnt^ 
and  other  infamous  corporal  puniihment. 

IT.  i  Atheifm  is  defined  by  ftatute,  to  be  where  a  perfon  edu- 
cated in,  or  having  made  profeflion  of  the  chriftiau  religion,  by 
writing,  printing,  teaching,  or  advifed  fpeaking,  denies  the  being 
of  a  God, 

III.  Polytheifm,  is  where  a  perfon  e4pcated  in,  and  having  pro- 
fedcd  the  chriftian  religion,  aHerts  and  maintains  by  writing,  prin* 
ting,  teaching,  or  adviled  ipeaking,  that  there  are  more  Gojds  tliaa 
one. 

ly.  Unitarianifm,  or  denial  of  the  Trinity,  is  where  a  chrifti- 
an by  education,  and  profeiBon,  denies  either  by  writing,  printing, 
teaching  or  advifed  fpcaking,  that  any  of  the  perfons  in  the  Tri« 
nity  are  God. 

V.  Apoftacy  is  where  a  perfon  educated  under  the  wings  of 
chriftianity,  and  having  profrffed  ro  believe  it  true,  either  by  wri« 
ting,  printing,  leaching,  or  advifed  fpeakiog,  denies  the  c^iriftiaa 
religion  to  be  true,  or  the  holy  fcriptures  of  the  old  and  new  tefta" 
tueiit,  to  be  of  divine  authority. 

As  a  ponifltment  for  the  four  laft  crimes,  the  ftatute  ena^s^ 
that  on.  convidion  for  the  firft  olFence,  the  offender  iliall  be  inca- 
pable to  have  or  enjoy  any  oiiices  or  employments,  eccleiiaftical^ 
civil  or  military,  or  any  part  in  them,  or  profit  by  them,  and  the 
oihces,  places  and  employments,  enjoyed  by  fuch  offenders  at  the 
time  of  ilieir  convidion,  ftiall  be  void.  On  a  fecond  convidion^ 
fuch  perfon  is  difabled  to  fue,  profccute,  plead  or  maintain  any  adi- 
on  or  information  in  law  or  equity,  or  to  be  guardian,  executor, 
or  adniiniftrator.  The  profecution  muft  be  within  fix  nioiuhs  after 
the  comiuiHion  of  tlicfe  l^ft  offences,  and  the  law  has  tliat  tendernefs 
and  indulgence  for  the  errors  of  human  reafon  and  the  infirmities 
of  human  nature,  thdt  it  opens  the  door  for  repentance  and  refto- 
ration,  'and    provides  that  upon  renouncing  tlie  erroneous  opi- 

T  t  niow 
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mim%  vnlnn  twdve  imiiiffM  after  coavtAion  ia  tbe  ooart  vltt^ 
coavLrcdy  tlic  pericia  ihall  froai  tint  ikat  he  ^ilcinrged 


«11  tbe  aifebiKckf  nccmil  bj  dto  cwmdioa. 

Thefe  are  all  the  crtmc^  rttptcitag  rclfgwos  opbuoos  knowxt  to 
our  law.  BUfpfiemj  h  fb  mdicatiTe  of  an  abanlaoed  heart,  and 
mjorious  to  tbe  0iara>%,  tliai  no  oae  caa  ^oeftiQa  the  propnet  j  cf 
puttifliing  It* 

»  The  being  of  a  God  it  fo  gntvcrftlf  ▼  hnprefled  on  tlie  faamaa 
miod,  that  h  itttm  unneceiury  to  guard  ag^ft  a  denial  dt\t  hj 
human  bwf.  Atheifin  ia  too  o^d  and  comfortkCs,  to  be  a  fiibject 
l>r  popular  belief. 

Poljtheifm  tbo  it  has  been  believed  by  the  moft  poli/hed.as  well 

as  the  moft  lavage  nations,  has  no  chance  of  a  re\ival  where  the 

onity  of  a  god  has  been  proonilgated.     The  elegant  ficdoDS  of  the 

Grecian  and  Roman  mythology,  vanifhed  like  the  ba^efs  fabric  of 

a  vMioUf  before  the  li^t  of  rational  philofophy,  and  tme  religiotK 

We  moft  acknowledge  that  the  muhitadeand  fnbordinatioa  of  the 

pagan  gods  fomifli  a  (yftem  of  poetical  machinery,  aioch  more 

beautiful  and  magnificent  than  the  chriftian  theology.    They  feem 

to  he  a  kind  of  poetical  divinities,  created  by  the  bards  of  ancient 

times,  to  ornament  and  embcUi(h  poetical  defcriptton,  and  one  caa 

hardly  think  they  were  ever  the  obje^  of  popular  belief  and  ferioua 

adoration.     The  rapes  of  Jupiter  and  the  amours  of  Venus,  feent 

to  render  them  very  iafproper  deities,  for  reli^ous  devotion.    The 

cbnra^er  ofGod  in  the  chriftian  fyftem,  is  too  fiiMime  and  glorious 

t(-  be  exhibited  in  vcrfe,  and  his  eondufl  in  the  government  of  htK 

man  affairs  does  not  admit  him  to  be  introduced  into  the  marhinerj 

of  a  poem,  in  fiich  manner  as  will  give  fcope  to  the  fi&ions  ot 

foiticy,  and  the  embellifliments  of  the  inraginatk>n.    The  bold  and 

vigorous  genius  of  Milton,  ikgs  in  fuch  an  attempt.     In  his  deC- 

crtption  of  the  battle  of  the  angels  in  heaven,  the  wild  fidton  of 

fbeir  inventing  cannon,  and  throwing  mountains  at  eachother,whilr 

the  Snprfnic  DcityTrom  his  immortal  throne  beholds  the  wjM  affray^ 

IS  fo  inronliftcnt  with  the  narurc  and  cbarafter  of  fpiritual  efience*, 

that  wc  are   highly  dilguftcd  with  tlic  fcene,  tho  painted  in  the 

Woflglowhig  colours,  and  can   only  confider  it  as  a  fubrmie  bur- 

]ef<||]e  upon  the  king  of  hcai-en,    I^o  event  which  tb«  human  race 

hava 
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have^itnefled,  is  more  folemn  and  awful,  than  th«  pflSon  of  our 
Saviour.  Vida,  an  eminent  Italian  poet,  has  painted  it  in  the  moft 
•briJliant  colouring,  and  decorated  it  with  the  richeft  pooficalftdi- 
ons,  yet  the  fcene  is  far  leis  interefting  and  magnificent,  in  this 
poem,  than  in  the  plain  and  unadorned  narrations  of  the  evange^ 
licai  hiftoriaoft*  But  when  Homer  exhibits  the  Grecian  mytholo-. 
sy  im  a^lon,  when  the  gods  aflemble-  in  council,  when  Jupiter 
thundera  from  Olympns,  and  Apollo,  Neptune,  Mars,  and  Venus, 
mingle  in  the  comhat  round  the  walls  of  Troy  :  we  are  charmed 
with  the  elegance  of  the  fictions,  the  richne^  of  die  defcriptions, 
the  fplendor  of  tlie  (coiery,  the  variety  of  the  adioii,  and  the  con^ 
HRetkcy  of  the  coodud  of  tbeie  imaginary  betn^,  with  t\ie  charac* 
ter  afcribed  to  them.  But  tho  polytiieifm,  furnUhes  the  heft  ma- 
chinery for  poetry,  there  is  no  danger  that  it  will  root  out  the  be- 
lief of  the  unit}'  of  God,  and  revive  and  flourifh  on  the  ruins  of 
fliriftia&ity. 

To  prohibit  the  open,  public,  and  explicit  denial  of  the  popular 
religion  of  a  country,,  is  a  necdfiiry  meafure  to  pre&rve  the  tranqui- 
lity of  a  government.  Of  this  no  perfon  in  a  chriilian  country 
can  complain,  for  admitting  hiqn  to  be  an  lulidel,  he  m>ift  acknowl* 
ed^,  that  no  benefit  can  be  derived  from  the  fubverfion  of  a  relU 
gion  which  enlbrccs  the  beft  fyftem  of  morality,  and  inculcates  tli# 
divine  dodrine  of  doingjyftly,  loving  mercy,  and  walking  luunbly 
with  God.  In  this  view  of  (he  fiibjed,  we  cannot  Cui$ciently  repro- 
bate the  baieneft  of  Thomas  Paine,  In  his  attack  on  cliriftianity^ 
by  publiihing  hia  Age  of  Realbn.  While  experiencing  in  a  prifon, 
the  fruits  of  his  vifionary  theories  of  government,  he  undertakes  to 
difturb  the  world  by  his  reli^ons  opinions.  He  has  the  impudence 
and  effrontery,  to  addrel's  to  the  citizens  of  the  United  States  of 
America,  a  paltry  performance,  which  is  intended  to  (hake  their 
faith  in  the  religion  of  their  fathers  ;  a  religion,  which,  wlule  it  in< 
culcates  the  pradice  of  moral  virtue,  contributes  to  fmooth  the 
thoroy  road  of  this  life,  by  opening  the  profpedl  of  a  future  and 
better  :  and  all  this  he  docs  not  to  make  them  happier,  or  to  in* 
troduce  a  better  religion,  but  to  imbitter  their  days  by  the  chccr- 
lefs  and  dreary  vifions  of  unbelief.     No  language  can  def^ribc  tlie 

wickednefs  of  the  man^  who  will  attempt  to  fubveit  a  religion* 

whkh 


^T*  »-i.  «i*rj  -Tr''Vsi  •!«  ':mci^i':n«  ^TOi  "3*c  : 
t.r  r:  «vf  a  f^'^Vwi,   ur.^  ^  Sr^^teh  m   die  '-»w. 

^^vC  f  *-Tr>^*'  -/!-  •'ijsrf  pr-r'e.  ?^r  lew^,  ^feo  Ifi&w  jll»  5>  j.ii^ 
*-'.>i  arW  >^.'».*/j  T^  dkmratff,  '«  ?4aaaiarciii.  who  jny  "i^ 
♦.-•^*  %  /try,  rrr  B*^rr»-3  who  -^i-'rvn  ?ii  L.  JBfim'a^'^eJug*  awi  cie 
T^-^^T  ir'jr>  T'^'-frf'^  hhi'rjf  c<f*re  t!:e  Grand  Laocu  Bts^^  ^ 
t^  S  f^ir  'V"  r,^;  srW  pr^o^c  -'-«    imarcflies  oc  Aar  rettg^na. 

If  j<  "wi'h  f^«  h\y'  c^  p'-frfa-f ,  that  w?  amLi*^-c  anr  kws  wU 
«?>r  Ba^i'jni  m  tKH  refjxKft.  Tbo  arr  ancett.rs  oa  ft?ag  finoBi 
th^I.;ifyi  rf  p*?ri^Ti»>j|»^  iato  tr/s  af  }'m  of  Hbcc*^.  were  jaiMif.s 
to  j5Tf  ferre  a  ou'iformirr  of  rrfTj^c'r?  opin^cn,  aiai  pubBc  wvHhip, 
J€t  they  nrvrr  2f tempted  to  ^rffect  tir^'r  cfcl'gn  by  fercre  bvs  aad 
hn^uutAry  pniilnsf^nt.  Prcrfccotioo  rcrer  fcafted  bercjcsBpoK 
•*«^r'  trlied  vkt  tm,  rVd  to  ll*«  ftakc  or  ftrrtchrd  on  tbe  rack.  The 
ieytxr^  Vdw%  agamft  heretics,  extended  no  farther,  tban  to  fend 
**''ay  (v,th%h  canic  info  the  coca  try,  and  to  ixxflid  *  peiiahroQ 
IhrrTr  i^fv^  harhryircd  orbrouj^ht  thrm  into  the  goTernment.  At 
«n  f.rrly  ytrunl  our  \^\v%  Inrgan  to  exempt  (ect  afrer  (eft,  from  anv 
P'-n^Jf  y^  and  then  by  degrees,  extended  to  all  the  fell  bleffisg^  cf 

toleration 

f     to  tHe  titl«'   f>9jpe  the  work  i«  Iai4  to  he  written  hf  Thomas  Paine, 

f'/rrfjify  \nf  fofit;»ji  aiHiirft  to  CuT.jjrcfs  in  th*:  Aoicikvo  ^war.  The  Iruth 
i«f  Oi»t  #fi»fin;»  it*tvt  ptriod  '  f  I  he  Amnican  war,  Conprcfs  appomfcd  a 
committrc  (or  fmo^n  dH^iff,  fo  -Ahich  Taine  was  fecrctary,  bat  b«d  no 
|>owrr,  and  f)ftri,rmcd  no  r'o'y,  hi''  ihat  rf  a  clerk  tp  the  comrpiitcc  ;  wifh- 
o«f  any  portion  <f  the  an'h«i»!iy,  fcfterwaf/ls  annexid  to  the  cffite  of  fecrc* 
t»iV  f"f  ^»tr'jj»»  a^raitt.  Fiom  ihr  p<.(l  of  fecictary  to  che  cummttlcc  for 
foil  rfffi  aiflrfiri,  he  »i>  rfiririlTrd  for  a  fcandalous  breach  of  truft.  What  muft 
M^r  liinh  ffl  t  m)'n,  who  U  capable  of  fnth  %  pttifiii  arti6cc  tojgratiff  bis 
VafiKy^ind  rendu  hiji.ulf  impoiunt* 
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toleration.  While  the  civil  arm  yns  cautious  in  punifliing  the 
religious  opinions  of  the  people^  no  power  of  a  fecular  nature  was 
delegated  to  the  church  fur  that  purpofe.  They  could  only  inflid: 
the  ientence  of  excoinmunicationy  which  fecluded  a  perlbn  for  mif* 
condu^,  from  the  communion  of  a  religious  congregation^  hut  fub« 
•jcficd  him  to  no  civil  inconvenience  whatever. 

VI.  /  Breach  of  Sabbath  confifts  in  a  variety  of  ads,  which 
are  punifhable  by  ftatute.  Non  attendance  on  divine  worfliip  in 
iome  lawful  congregation,  fubjeds  a  perfon  to  a  fine  of  three  (bil- 
lings-: but  this  law  has  grown  obiblete. 

No  perfon  may  keep  open  his  (hop,  (lore,  ware-houfe,  or 
work-boufe,  or  do  any  mani^r  of  fecular  bufmcfs,  (works  of  nccef- 
fity  and  mercy  excepted,)  nor  be  prefent  at  any  concert  of  mufic, 
dancing,  or  any  public  divcriion,  gr  (how,  or  entertainment,  nor 
nfe  any  game,  fport,  pjay,  or  recreation,  on  any  part  of  the  Lord's 
day,  upon  a  penalty  not  exceeding  twenty,  nor  lefs  than  tkn  fliil- 
lings.  No  traveller,  drover,  waggoner,  or  teamftcr,  or  their  fer- 
vants,  may  travel  on  that  day,  (except  for  neceifity  or  charity,} 
under  the  fame  penalty.  Companies  may  not  meet  in  the  (Ireets, 
or  el(ewhere,  nor  any  perfons  go  from  home,  unlefs  to  attend  public 
5vorfliip  or  fome  work  of  neceffity  and  mercy,  upon  the  penalty  of 
fire  (hillings. 

No  tavern-keeper  may  entertain,  or  fulFer  any  of  the  inkabhants 
of  the  town,  or  others,  not  ftrangers  or  lodgers,  to  be  in  th«ir 
boufes  or  dependencies,  drinking  or  idly  fpendlng  their  time,  on 
Saturday  night  after  fun-fet,  on  Sunday,  or  the  evening  follow. 
ing,  on  penalty  of  {\\e  {hillings ,  and  every  perfon  fo  fpending  his 
time  to  forfeit  the  fame  fum.  Informations  mud  be  made  with- 
m  a  month.  No  warning  or  notification  of  any  fecular  bolinefs 
may  be  fixed  on  a  door  of  any  meeting-houfe  to  remain  there  on 
any  day  of  public  worfhip,  upon  penalty  of  five  (hillings,  to  be 
paid  by  the  perfon  putting  it  up,  and  grandjurors,  condabies  and 
ty thing-men  are  directed  to  pull  them  down.  No  vcflelmay  uu« 
neceflarily  depart  from  any  bsn-bour,  port,  creek  or  river,  nor 
pa&  by  any  town,  where  public  worfliip  is  maintained,  nor  weigh 

anchor 
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•ochor  within  two  miUs,  ualds  to  get  orarcr  tlicrrto,  oo  tiie^ 
Lord's  day^  at  any  time  between  the  morning  Ttg^t,  and  the  ler- 
tingfunyU|)on  penalty  ofibirty  {hillings  to  be  paid  by  the  madcr^ 
Any  pcriba  behaving  rodely  or  indecently  widiia  the  lioufc,  where 
any  congregation  are  met  for  public  worfhlp,  may  be  fined  bqc 
more  than  forty,  nor  leis  than  five  Aiillings.     The  fervkre  «^  a. 
civil  procefs    on  the  Lord's  day  is  vold^  and  the  officer  incurs  a 
fcnahy  often  ihillingi. 

All  fines  impofed  for  a  breach  of  this  a^»  on  minors,  ihaiJ  he 
paid  by  their  parents,  goafdians,  or  mafters,  if  any  be,  otherwiie 
(bch  minors  are  to  be  difpofcd  of  in  fervice  to  anfwer  the  iam^ 
and  upon  refufal  and  neglect  to  pay  fiich  fine  and  coft,  the  ofiVn- 
der  may  be  committed,  unlefs  he  be  a  minor,  in  which  cafe  excco* 
t!on  for  the  fine  and  coft,  /hall  iflue  againft  his  parent,  guardian,  or 
mafter,  at  the  end  of  a  month,  after  cotnridion.  No  appeal  is  al- 
lowed upon  a  convietioD  of  any  offence  in  this  ftatute. 

The  flatute  law  to  prei'vnt  the  difturbances  of  public  worfliip^ 
has  provided,  that  if  any  per(bn  or  perfons,  either  on  the  Lord'a 
day,  or  any  other  day,  Ihall  wilfully  interrupt»or  diftutb  anyai* 
fembly  of  people,  met  for  the  public  woriliip  of  God,  witfam  the 
place  of  their  a&mbling,  or  out  of  it,  each  perfon  (a  ofendin^ 
ihall  pay  a  fine  not  exceeding  ten  pounds^  nor  lefs  than  twenty 
fliillings  :  and  that  in  cafe  the  offender  is  a  minor,  the  fine  is  to 
be  colleclcd  asaforcfaid,  and  if  not,  then  on  negled  or  refufal,  he 
may  be  conmiitted. 

There  feems  to  be  an  inaccuracy  in  this  ftatute.  After  the 
9\^vc  diredion  refpefliing  the  payment  of  fines,  there  is  a  clatife, 
that  where  there  is  a  conviction  for  any  profanation  of  the  Lord's 
day,  or  any  diHurbance  of  public  worfhip,  if  the  oHTender  negle^ 
or  refufe  to  pay  the  fine,  or  pre(?nt  eftate,  that  he  may  be  whip- 
ped, not  exceeding  twenty  ftrii>es,  by  order  of  the  court  before 
whom  he  was  convicted.  The  firft  paragraph,  diretfls  on  negleft 
to  pay,  that  tlie  offender  be  committed,  in  cafe  of  all  fines  impo- 
ftd  Uir  a  breach,  of  this  law,  and  the  laft  direfts,  that  ia  fuch  cafes 

he 
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,  lie  be  whipped.    Th^fe  paragraphs  being  contrzij^bary,  tbe  couru 

}  niuft  (ietermine  which  is  void. 


It  is  dire(5le(l  by  ftatute,  that  where  children  or  fcrvants  arc  un- 
der the  age  of  fourteen,  on  conv'ufllon  of  profanation^  or  diflurbancc, 
they  fhall  be  correAcd  by  their  goardlans,  parents,  or  maftenr, 
in  prefence  of  fome  officer,  if  the  authority  fo  appoint,  and  in  no 
other  way,  and  if  they  neglect,  or  refufe  to  corred,  they  (hall 
incur  a  penalty  of  three  fl)i) lings. 

Vlf^  m  The  fwearing  raflily,  vainly,  or  profanely,  by  the  hojjf 
name  of  God,  or  any  other  oatli^  or  the  fmfnl  and  wicked  curfuig 
any  perfon,  fubje^s  the  offender  for  every  offence,  to  a  fine  ot 
Hx  fhiHtngs,  andifhebe  unable  or  refufe  to  pay,  he  fhall  befet  in 
the  (locks,  not  exceeding  three  hours,  nor  lefs  than  one,  for  cot 
©fFence,  and  pay  coft  of  profecotion. 


Chapter     Eighth. 

OF  CRIMES  AGAINST  CHASTITY  AND  PUBLIC  DECENCY^ 

X  HESE  crimes  are,  I.  Adultery,  fl.  Inceft.  HI.  Polygamy. 
IV.  Formcation.  V.  Lacivioiw  Carriage  and  Behaviour.  Vf.  A 
Man  beingfound  in  abed  with  another's  Wife.  Aud,  VII.  Publhc 
Indecency. 

I.  Adultery  is  the  carnal  connexion  of  a  man  with  another '.1 
V^ifc.  The  roan  may  be  either  married  or  fnigle  ;  but  the  wo- 
man mud  be  married  :  for  the  eflcnce  of  the  crime,  is  the  adultera- 
tion of  the  offspring,  the  fporioufnefs  of  the  iffiie.  If  a  married 
man  Ims  carnal  knowledge  of  a  fingle  woman,  it  is  not  adultery> 
but  fornication.  Tins  difiin<^ion  is  founded  in  nature.  The  com- 
mon opinion  of  mankind  declares,  that  it  is  a  very  different  and 
much  more  heinous  crime  for  a  woman  that  is  married,  to  Iiave 
criminal  converiation  with  a  fingle  man,  than  for  a  married  nuii^ 
witli  a  lingle  woman.  A  married  woman  tliat  iiibmits  to  the  em- 
braces of  any  man  but  lier  hufband,  does  by  that  aft,  alienate  hef 

afict^ions,  deprave  her  feotiments,  and  cxpofe  him  to  the  greateft 
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«f  M  myhrtaoeSf  sn  nDcmaintT  wrtb  re(ped  to  fais  oSafira^ 
m  to  fuppart  the  children  of  aootber.  But  k  b  poffitic,  tbo  faanHy 
probable,  that  a  miiried  man  xmy  be  coocerDcd  m  an  intrigoc 
«rb  a  g'rl,  wiiaoat  impairina  hi^  cooj^igal  afirdioay  and  a£  aoj* 
rate  lie  doi-^  not  fj^jcd  his  wite,  to  maKiiam  the  chUdrm  of  ano- 
ther^ nor  doci  that  a/d  produce iuch  totat  depravity  of  moral  cfaa^ 
racter  io  a  roan,  as  in  a  woman  :  for  when  a  female  once  breaks 
over  the  boun<i>  of  decency  and  virtue,  and  becomes  ^landoiieti, 
Ibe  is  capable  of  going  a\\  lengths  in  iriq*iitj  :  battbere  arc  fre- 
quent iiillances  of  men,  who  difregard  the  pnocipks  of  cbafihr, 
bet  in  other  refpeccs  condod  with  propriety. 

It  mull  however  be  granted,  that  ii  ii  a  crime  of  a  mncb  blacker 
nature  for  a  married  than  a  (higle  man,  to  conmiit  fonucatkn. 
F(ir  he  not  osly  does  an  injury  to  b^s  wife,  but  brings  dilgrace  npoa 
his  family.  It  would  therefore  be  proper,  that  a  married  man 
ihoold  be  punifhed  with  greater  fe verity  for  committing  fbmica* 
tion,  than  a  (ingle  man  :  but  with  le(s  feverity  than  in  the  caie 
of  adultery  ;  for  this  would  be  proportioning  the  punt(hmenc  to 
the  crime,  according  to  its  influence  on  fbciety,  which  is  tbe  craly 
Qandard  of  human  punifhments. 

n  The  punifhment  for  adultery  is  difcretionary  whipf^g^ 
branding  in  the  forehead  tvith  the  letter  A,  and  wearing  a  halter 
about  the  neck,  on  the  out  (ide  of  the  garments  fo  as  to  be  vifible^ 
On  being  found  without  the  halter,  on  information  and  proof 
made  before  an  afliftant  or  juflice  of  the  peace,  he  may  order  them 
to  be  whipped  not  exceeding  thirty  (Iripes. 

0  If  a  man  and  woman,  who  have  been  divorced  ihall  again  co- 
babit  tog,ethcr  as  mau'and  wife,  they  (hall  be  punifhed  as  adulterers. 

p  It  has  bctii  deiemilned, that  thefaclof  a  man  and  wonian  be- 
liig  found  in  bed  tofrether,  nak^d,  is  fuch  prefumptivc  proof  of 
the  conmiilliuii  of  the  crime  of  adultery,  as  willjuflify  a  convicti- 
on, tho  the  fame  evidence  would  have  convidted  tlie  man  of  the 
offence  of  being  found  in  bed  with  another's  wife,  if  he  had  bcei» 

pro&cutcd  for   that  oftence. 

U.  Inccft 
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It.  tiiceft  U  the  marriage  or  carnal  copulation  betweei)  tAu 
tious  within  certain  degrees  of  conranguinity  and  affinity,  prohibi- 
ted by  ftatute.  This  prohibition  is  extended  to  all  degrees  b  th6 
afcending  and  defcending  line,  and  to  the  third  degree  In  the  cols- 
lateral  line.  Formerly  the  law  prohibited  a  man  to  marry  hi! 
wife's  fiftcr,  but  that  law  has  lately  been  repealed.  The  puolih* 
.ment  is,  that  the  offenders  (hall  be  fet  on  the  gallows  for  the  (pace 
of  one  hour,  with  a  rope  round  their  necks,  and  the  other  endoveir 
the  gallows.  On  the  way  from  thence  to  the  common  goal,  they 
Ihall  bcfcverdy  whipped,  not  exceeding  forty  ftripcs;  they  fliall 
forever  wear  the  capital  letter  I,  two  inches  long,  and  of  propor** 
tionable  bignels,  cut  out  of  cloth,  of  a  contrary  colour  to  their 
clothes,  and  feWed  upon  the  upper  garments,  on  the  out  fide  of  the 
Arm,  or  on  the  back  in  open  view.  If  they  are  found  without  fucb 
letter  wotn  as  aforeiaid,  they  may  by  warrant  from  an  a£^ant  of 
Judice  of  the  peace,  be  apprehended  and  ordered  to  be  publicly 
whipped,  not  exceeding  fifteen  ftripes,  and  fo  as  often  as  they  are 
guilty.  The  iilue  of  fuch  marriage  or  carnal  copulation,  is  di^ 
abled  from  inheriting  or  taking  any  eftate,  being  generally  na* 
med  in  a  deed  or  will,  by  the  father  or  mother,  and  the  marriagii 
is  declared  to  be  void.  If  the  parties  (hall  afterwards  converfe  to* 
getherasman  and  wife,  or  dw.ll  together  in  the  fame  houfe,  they 
Ihall  be  ponifhed  as  adulterers.  The  fuperior  court  may  affign  to 
the  woman  fo  feparated,  fuch  reafonable  part  of  her  late  hufl>* 
and*s  eftate,  as  in  their  difcretion  the  circumftanccs  of  it  will  ad«- 
tnit,  not  exceeding  one  third. 

lit.  f  Polygamy  is  where  a  married  perfon  marries  another^ 
the  former  or  other  hufband  or  wife^being  living  :  or  where  fuch 
perfons  continue  to  live  together  when  thus  married.  The  pnn* 
idiment  is  the  (kme  as  in  cafes  of  adultery,  and  the  marriage  voidi 
If  either  party  at  time  of  marriage,  be  ignorant  that  the  other  ii 
married,  and  feparate  immediately  on  difcovering  it,  that  p^rty 
will  not  be  guilty  of  any  crime  :  but  a  continuance  to  live  togethef 
after  knowing  the  fadl,  will  be  criminal.  The  offenders  are  to  b« 
tried  in  the  county  where  apprehended.  , 

This  (btute  does  not  extend  to  thofe  perfons,  whofe  hul^nind  of 

U  u  ynd 
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jears  to^^:htr,  r^  wh.^  l.-;I>irJ  -^r  »  U'c  iiil  i-Jc.t  hisi,  or  her- 
fcif,  il*e  or.c  frocn  chc  otrcr,  tzr  rh^t   :!-.  c,  tbc  oac  of  thcxa  not 
knowing  thf  f#:..eT  to  be  i:»i'-g  v  !:'  '^  :L. :  tir.ic.    Nor  llxall  h  a. 
tcad  to  perf  >  15  w  1  AC   h.jitr^A  or  -* ::',:  h.ve^^i  e  to  u.2  In  ary  flup 
or  vcfiei,  ljo.-iKi  fr.m  one  port  toar.o:'.cr,  v.^erc  the  p.iTlge  is  cax- 
aPv  m*  'cin  ihr»rc  n  or.t.Htinic,  2::J  :'-jh  li.'p  or\c.7eI  !L:Lil  not  be 
beard  <•!  in  tprcc  jcan,  or  be  Iieard  or  u'.dcr  :".-h  c'rcuiriLuKet, 
a«  may  r-itncr  c«j  \irm  il:c  opinio::.  rSai  :he  m'i..jle  co:nr»an»  are  IxiL 
In  fuc!:  Cjfes  the  ;v2t!cr  beina;  Uli  brfore  the  U.per: -•r  coart,  the 
parties  miv  he  e  termed  ar.J  declared  finglc  and  uamarried,  aaJ 
opjn  fhih  declaration  thereof,  and  liberty  obtained  from  die  fupcrh 
or  court,  fuch  parties  may  marry  agiin.     This  fl^rutc  does  not 
extend  lo  perfons    leg  illy  divorce  J,  or  whoCe  finl  marriaae  wai 
within  ihe  age  of  conlent^  vhicb  is  fourteen  for  a  man  and  twtlve 
for  a  wonuin. 

IV.  r  Fornication  is  the  carnal  copulation  of  a  man  and  iin^ 
WoniaD.  The  pQniOunent  is  a  fine  of  thirt}'.three  (hillings  to  the 
connty  treafbry,  or  corporal  punifhment  not  exceeding  tea  llnpcSi 
but  corporal  poniihiiient  is  never  infiiacd. 

V.  /Lafcivious  carriage  and  behaviour  is  a  crime  of  very  uncertain 
defcript  ion.  The  (latute  enad s,  that  for  the  preventing  of  lalciviooi 
carriage  and  behaviour  againft,  and  for  the  puniHiment  of  which, 
(in  regard  of  the  variety  of  the  circumftances,  particular  and  exprelf 
laws  cannot  be  eafily  made  and  fuited)  the  county  courts  fhall  be 
impowered^  and  di reded  to  proceed  againft  and  punifh  fiich  per- 
fonS|  as  fhall  be  guilty  of  laCci vious  carriage,  and  behaviour^  either 
by  impoflng  a  fine  on  them,  or  by  committing  them  tp  the  faou(e  or 
corredion,  or  by  infliding  corporal  punifliment  on  them>  according 
to  the  nature  and  aggravation  of  the  offence^  and  die  diicretioo  ^ 
tlie  court  :  that  fuch  ieafonable  and  exemplary  punifliment  m^y 
be  inflii^ted  upon  offenders  of  that  kind^  that  others  niay  bear 
and  fear. 

The  general  terms,  and  the  uncertain  fignification  of  the  words 

of  this  ftatute  are  fuch,  that  it  is  no  wonder  t hat  judges  aiid  lawyers 

have  always  been  puzzled  about  the  meaning  of  it.    Indeed  no  con- 

fiHeiit 
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fiftent  conftruAion  has  ever  been  put  upon  it.  Perfons  have  beeQ 
puniflied  as  violators  of  this  a(^,  for  paffing  thro  a  town  with  their 
nudities  expoCed.  This  nianifoAly  was  public  indecency^  an  oiFence 
at  common  law.  Perfons  have  been  puniQied  on  this  ftatute  for 
attempting  to  commit  rapes,  and  expofing  their  nudities.  This  was 
clearly  a  high-handed  breach  of  the  peace  at  common  law.  As  th« 
ftatute  gives  courts  power  to  inflid  very  fevere  punifhments  on  thif 
crime,  it  is  neccilary  to  know  thea^Ets  which  come  within  the  dc. 
Icriptlon  of  it.  For  the  purpofe  of  eftablifliing  a  rational  conftruc 
tion,  we  muft  confider  the  ftate  of  fociety ,  and  manners,  and  the 
fentiments  of  the  people  at  the  time  the  law  was  pad,  the  pro* 
babie  objedb  they  had  in  contemplation^  the  true  import  of  the  word 
laicivious,  and  whether  the  legiflature  did  not  intend  to  pt^iih  a 
crime,  not  puniihable  by  any  laws  then  in  being. 

This  ad  was  pafTed  in  the  earlieft  period  of  the  government.  The 
firft  fettlers  of  this  country,  moft  unqueftionubly  brought  with  therri 
much  ef  the  fpirit  of  puritanifm.  The  gloominefs  of  their  mannerg 
Was  heightened  by  the  lingiilar  opinions  they  entertained  rcfpcft- 
ing  focial  pleafure.  1  hey  confidered  the  jo)  s  of  love,  to  be  in  a  great 
meafure  inconfiftent  with  the  grace  of  God  ;  they  reprobated  the  car- 
nal appetites  of  men,  and  many  entertained  the  whimfical  idea,  that 
the  hufband  fhould  not  indulge  in  the  conjugal  aci:  in  the  arms  of 
his  wife,  with  any  other  view  than  that  of  procreation.  The  An- 
gularity of  thefe  fentiments,  were  firft  diiplayed  at  New-Haven, 
intlie  puniihment  of  young  perfons  of  bothfcxes,  for  the  crime  of 
filthy  dalliance  in  fome  of  their  innocent  frolics  and  »nd  amufcnients, 
which  gave  birth  to  the  fitftion  of  the  blue  laws,  refpecling  which, 
fo  many  laughable  ftorics  have  been  told,  and  which  is  unqueftion- 
ably  the  prototype  of  the  a£l  refpecling  lafcivious  carriage  and  be- 
haviour. W' hen  people  entertained  fuch  whimfical  ideas,  refpeft- 
ing  the  impurity  of  the  fexual  palfion,  it  is  not  ftrange  that  they 
fliould  attempt  to  rcdrain  the  intercourfe  of  tiie  fexes,  by  fevere 
laws,  and  to  eftablifh  the  greateft  purity  of  manners.  They 
could  not  have  it  for  their  obje»5l  to  punifh  crimes  already  punifhablc 
by  law.  It  was  evident  that  the  crimes  of  adultery  and  fornica- 
tion did  not  comprehend  every  ad  in  the  intercourfe  of  the  fexes, 

which  was  repugnant  to  virtue  and  innocence  :  that  between  thefe, 

and 
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und  that  connexion  of  the  fexes  which  is  confiftent  with  cbaftity^ 
decency,  and  delicacy,  there  are  many  adb  which  are  improper 
and  vicious.  It  was  porfoant  to  the  fplritof  the  times,  to  attempt 
toreftrain  them ;  but  as  they  are  fo  varioos  that  they  could  not  be 
defcribed  in  detail,  they  were  all  comprehended  under  tbe  clefcnp 
Uon  of  lafcivious  carriage  and  behavionr  :  and  tho  tbe  legifiature 
intended  tp  introduce  an  aufterity  of  manners  and  referve,  in  fod- 
al  intercourfe,  which  would  have  thrown  a  gloom  over  life  and 
excluded  the  nioft  innocent  amufenients,  yet  by  a  liberal  c<hi- 
ftmAion  of  their  law,  it  may  now  be  diredlrd  to  reftrain  that  li- 
centious familiarity  between  the  fexes,  which  is  repugnant  to  dr« 
eency  and  virtue*  Laicivious,  has  an  appropriate  meaning,  and 
fignifiestheexercifeofluftful  paffions,  or  unchafte  and  -wanton  de< 
fires,  between  the  (exes  ;  and  wlien  applied  to  carriage  and  beha- 
viour, thefe  words  fignify  the  %d%  which  evidence  the  exerdie  of 
Ihoie  feelings. 

Having  premifed  thefe  general  obfbrvations,  I  fliall  hazard  a  de< 
(nition  c^this  crime,  which  I  think  is  a  fair,  rational  and  cooCft* 
ent  conftrudtion  of  the  (latute.  Lafcivious  carriage  aqd  behaviour, 
inay  be  defined  to  be  thofe  wanton  ads  between  perfons  of  difirrent 
fexet,  which  do  not  amount  to  carnal  copulation,  which  are  incoo' 
fiftent  with  tb4t  decent  intercoqrfe  of  the  fexes,  that  is  warranted 
by  virtue  and  innocence,  and  which  are  repugnant  to  the  (entU 
inents  of  delicacy  and  chaftity.  Tl^efe  a^s  are  unaccompanied 
with  force  and  violence  >  for  if  they  arc  committed  with  force, 
they  would  be  breaches  of  the  peace,  puQifhable  at  common  law* 
Lafcivious  carriage  cannot  be  the  fame  as  public  indecency,  for  that 
does  not  neceilarily  ifnport  lafciyioufnefs,  but  may  be  committed 
witliout  ex(:iting  lafcivious  ideas,  and  is  puniihableasan  offence  at 
common  law.  It  is  a  crime  created  by  ftatu^,  is  unluiown  to  the 
common  law,  has  relatiofi  only  to  the  intercourfc  of  the  fes^es,  an4 
is  intended  to  reftrain  a  wanton  indulgence  of  the  paffioo  of  fex. 
}t  would  be  hardly  confiftent  with  delicacy,  to  iUuftrate  thefe  ob- 
(ervations  by  detailing  thofe  anions,  which  come  within  the  de- 
scription of  this  crime.  The  imagination  of  every  perfon  will 
fu|;ge(|  a  iliou^Mid  ladecetK  familiairitics^  which  are  the  objeds  of 
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ihit  ftfttute^  which  ought  to  be  re&rained^  and  deierve  to  be  pun^ 
ilhed. 

The  court  have  a  difcrelioiiary  power  to  ponilh  by  fine,  commit- 
ting to  the  houfe  of  correi!ilioa^  and  whipping — This  (latute  needs 
eorreAion.  It  is  improper  aad  dangerous  to  give  to  courts  fuch 
latitude  of  condru^ioii^  with  refpedl  to  the  ads  which  are  crimi- 
nal^ and  then  to  vcd  them  with  fuch  boundlefs  difcretion  in  inflict- 
ing the  puniflunent.  It  breaks  that  gradation  of  crimes^  which 
ought  to  be  regarded,  and  admits  a  difproportion  of  puniihments^ 
to  crimes,  which  is  incompatible  with  the  principles  of  juflice. 
I  have  known  a  mau  on  a  profecution  by  virtue  of  this  iaw^  fined 
thirty  pounds,  for  a  connedion  with  a  woman,  lefs  criminal  than 
fornication,  who  if  he  had  committed  fornication,  and  had  been 
convided,  would  not  have  been  fined  but  thirty  three  ihiUings. 

VI.  *  The  offence  of  a  man's  being  found  in  bed  with  an* 
other's  wife,  fubjeds  them  both  to  be  whipped,  not  exceeding 
thirty  ftripes  ;  but  if  one  party  was  furprifed,  and  did  not  confent, 
that  fhall  excufe  the  punilhment.  It  feems  unneceflary  to  have 
palled  this  law  ;  for  the  proof  of  the  fac^,  that  a  man  was  in  bed 
with  another's  wife,  muft  be  fufHcient  to  convict  tl.em  of  adultery, 
or  it  ought  not  to  convict  thein  of  any  crime. 

VII.  »  Public  Indecency  is  a  crime  at  common  law  ;  as  where 
fundry  perfons  from  a  balcony  difplayed  tlieir  nudities,  to  a  large 
concourfe  of  people  :  and  where  a  man  went  through  a  town 
with  hif  nudities  cxpnfed  to  view.  So  is  any  grofs  lewdnefs,  a 
crime  at  common  law,  as  the  keeping  or  frequenting  a  bawdy- 
houfe.     They  arc  punilhable  by  fine  and  imprifonment. 

Such  are  the  laws  which  have  been  framed  to  prefer ve  the  incfti- 
mablc  virtue  of  chaftity  ;  but  futh  is  the  ftrong  and  perpetual 
temptation  to  the  commiiliGn  of  crimes,  agajnft  chadity,  and  fo 
deep  is  ihe  veil  of  fectccy,  which  the  niodelly  of  the  moft  profli- 
gate, throws  round  thefe  tranfadtions,  that  it  is  impoffible  to  reftrain 
them  by  the  terror  of  j>enal  laws.  Purity  of  manners  moft  de- 
pend upon  principles  inftilled  into  the  minds  of  youth  by  education, 

^nd  ail  parents  arc  under  the  ftrongeft  obligations,  to  imprefs  ou 

the 
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the  minds  of  their  female  children,  thefe  all-important  truths  ;  that 
cliaftity  is  the  peculiar  ornament  of  the  fex,  that  irfnocence  giv^s 
the  brighteft  luftre  to  their  charms  ;  that  their  conneaion  with 
the  other  fex,  oug^it  to  be  marked  with  the  utraoft  delicacy  in  tlieir 
converfaiion,  and  decency  in  their  deportment :  and  that  thej 
ihould  forever  be  on  their  guard  againfl  that  indecorous  famyia- 
rity,  which  leads  by  flow  but  fure  fteps,  to  irretrievable  difgrac« 
and  ruin. 


Chapter    Ninth. 


OF  theft,  receiving  stolen  goods,  and  theft. 

BOTE. 

I.    1  HEFT  18  the  taking  and   carrying  away  the  peribnal 
goods  of  another,  with  an  intent  to  fteal. 

I.  «  There  muft  be  a  taking  without  the  knowledge,  and  con. 
fent  of  the  owner.  If  there  be  an  adhial  delivery  of  the  goods,  and 
the  pofleffion  is  acquired  lawfully,  no  fubfequent  aft  can  render 
It  ftealing.  J'  If  a  carrier  fliould  open  a  pack  of  goods,  and  take 
away  part  of  it,  or  if  he  carry  it  to  the  place  appointed,  and  then 
afterwards  take  it  away,  he  is  guilty  of  theft  ;  but  the  mere  not 
delivering,  would  only  make  him  guilty  of  a  breach  of  truft.  If 
goods  arc  delivered  to  a  man  to  keep,  and  he  run  away  with  them, 
it  is  not  theft ;  for  the  original  pofleffion  was  lawful,  z  If  a  man 
depolit  property  in  the  hands  of  a  pawn-broker,  or  entruft  it  with 
any  other  perfon,and  then  take  it  away  with  an  intent  to  charge 
the  bailee,  with  the  value  of  it,  it  is  theft. 

2.    There  muft  be  a  carrying  away.    A  bare  removal  of  the 

goods  is  fufficicnt.    «  If  a  man  be  leading  a  horfe  out  of  another's 

pifturc,  and  be  apprehended  in  the  fa<9|;;  if  a  gueft  ftealing  goods 

out  of  an  inn,  has  removed  them  from  his  chamber  down  ftairs  ;  or 

if  a  thief  intending  to  fteal  plate,  take  it  out  of  a  cheft  and  lay  it  on 

the  floor,  and  is  furprifed  before  he  can  go  away  with  it,  in  thefe 

cafes  it  is  theft. 

The 
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5,  6  The  aft  muft  be  accompanied  with  an  intent  to  Real  the 
£Oods,  This  hitention  is  difcoverablc  by  a  great  variety  of  cir- 
cumftances,  as  where  ibe  periou  takes  the  thing  clandedinely,  and 
iccretcs  it,orcondud»with  itinfuch  a  manner^  as  to  fhew  he  ia^ 
teftds  to  keep  it  from  the  owner,  or  being  cliarged  with  the  fa<a, 
denies  it.  But  if  the  thin^r  be  taken  and  kept  openly,  as  if  a  for- 
vant  takes  his  mailer's  horfe  without  his  knowledge  and  returns  it, 
or  if  a  neighbour  takes  another's  plough  left  in  the  field  and  ufe» 
it,  tliefe  cafes  are  but  trefpaflcs. 

4,     ^  It  muft  be  the  perfonal  goods  of  another.     Every  perfonal 
thing  poilefliug  value,  and  capable  of  owner fhip,  may  he  tlie  obje^ 
of  theft.     The  thing  muft  be  of  a  perfonal  nature  ;  for  it  the  thingi 
are  real,  or  favour  of  realty,  theft  cannot  be  committed  ofthem. 
Thus  tilings  adhering,  or  annexed  to  the  freehold,  as  com,  gra(s, 
trees,  fruit,  or  lead  upon  a  houfe,  cannot  be  the  fubjeifls  of  this  of- 
fence :  but  the  taking  them  wiih  whatever  intention,  is  merely  a 
trcfpais^    But  if  the  thing  be  fevered  from  the  freehold  by  a  tortious 
ad,  atone  time,  and  fo  rendered  moveable,  or  perfonal  cftatc,  and 
then  taken  at  another  time,  the  laft  taking  will  be  theft ;  or  if  any 
other  perfon  make  the  feverance,  the  taking  will  then  be  criminal. 
This  diftin<^1ion  of  the  common  law    is  very   whinifical.     If  a 
perfon  (hould  pluck  an  ear  of  corn  from  the  ftalk,  and  carry  it 
away,  it  is  only  a  trefpafs  ;   but  if  he  finds  an  ear  on  the  ground^ 
fcparated  from  the  ftalk^  and  takes  and  carries  it  away,'it  is  theft. 
The  true  principle  is,  that  every  a£t  of  taking  the  property  of  ano- 
ther, where  the  difpofition  to  ftcal  can  becxercifed,  fliould  be  cal]e4 
theft.     It  is  apparent  that  this  intent  can  as  well  accompany  the 
ad  of  taking  things,  which  muft  be  fevered  from  the  realty,  as  ia 
taking  perfonal  things,  and  that  there  is  as  much  neccflity  in  guar- 
ding one  fpccies  of  property,  as  the  other..    This  dodrine  of  the 
common  law  produces  great  inconvenience,  as  it  refpccls  the  pre- 
fervation  of  fruit.     As  fruit  is  to  be  fevered  from  the  realty,  and 
of  courfe  the  taking  it  being  only  a  trefpafs,  there  are  many  per- 
fons  who  are  capable  of  the  mean  ad  of  ftcaling  fruit,  when  they 
would  abhor  the  idea  of  ftealing  any  other  property.    Annex  to 
tlie  ad  of  ftealing  fruit,  the  punifliment  due  to  ftealing,   and  w« 

iboiUd 
>  4  Black.  Com.  231.  €  loid. 


35*        OP  THEFT,  RECEIVING  STOLEN  GOODS^ 

ftould  find  tliAt  the  di(gt*ace  of  it,  and  the  probability  that  €bi^ 
night  be  deteifted,  and  whipped  as  thieves,  which  they  all  de-= 
ferve,  \vould  deter  many  from  a  pradicc,  which  is  ncnr  ver^ 
wickedly  deemed  by  many  as  a  matter  of  frolic  and  axnu(emenr^ 
Id  England,  ftatutes  liave  been  ena6led  to  punifli  as  theft,  the  tak- 
ing of  things  annexed  to  the  freciiold,  in  a  great  variety  of  in- 
ftances. 

d  Bonds,  bills,  notes,  or  any  writings,  which  concern  mere  choies 
in  aiftion,  at  common  law,  cannot  be  the  objctft  of  theft ;  becauitf 
it  is  faid  they  are  of  no  intrinfic  value,  and  import  no  property  in 
the  poileiHon  of  the  perfon  from  whom  they  are  taken.  But  this 
doftrinc  appears  to  me  not  to  be  warranted  by  the  general  princi^ 
pies  of  the  law,  for  the  paper  on  which  fuch  conirads  arc  written, 
is  certainly  capable  of  ownerfliip,  and  ofcourfe  may  be  the  objcci 
of  theft.  In  England,  they  are  by  (latute  put  on  the  (ame  fTOtiDg 
as  the  money  they  were  meant  to  fccure. 

#  Animals,  in  which  there  is  no  property,  either  abfoluto,  dr  qua- 
lified, cannot  be  the  objc^  of  theft.  Thus  beads  of  a  wild  nature* 
and  unreclaimed,  as  fifli  in  an  open  river,  or  pond,  or  wild  fowls 
at  their  natural  liberty,  cannot  in  a  legal  view  be  Aden  ;  but  if 
they  are  reclaimed,  and  confined  fo  that  they  can  be  taken  at  plea- 
fiire,  and  fervc  for  food,  the  taking  them  may  be  theft.  Theft  may 
be  committed  of  all  domedic  animals  of  a  tame  nature,  which  ferve 
for  food,  as  cattle,  fwine,  (beep,  and  poultry  ;  but  thofe  animals 
which  do  not  ferve  for  food,  as  dogs,  and  creatures  which  arc  kept 
for  pleafure,  or  whim,  tlio  the  owner  may  maintain  a  civil  a<^ioii 
for  the  lofs  of  them,  yet  the  taking  them  away  can  never  be  tlieft* 
Tho  theft  cannot  be  conunitted  of  a  thing,  unlefs  there  be  fome 
property,  and  an  owner,  yet  it  is  immaterial  whether  the  owner 
be  known,  for  a  thief  may  be  puniflicd  for  dealing  the  goods  of  a 
perfon  unknown. 

Theft  in  the  Englifli  law  is  called  larceny,  and  i$  divided  into 

petty  larceny,  the  dealing  of  a  thing  ofthe  value  of  twelve  pence, 

or  lefs,  punifliable  by  whipping  :   and  grand  larceny,  the  dealing 

of  a  thing  of  greater  vaUie  than  twelve  pence,  panidiable    with 

death.     Larceny  is  alio  divided  into  (imple   and  mixed  :  finipla 

when 
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V/here  the  taking  is  not  from  the  houfe  or  perfon  :   if  the  takhig  is 
^  by  night,  upon  hreaking,  and  entering  the  hoiife,  it  is  burglary  : 

if  from  the  perfon  by  violence,  and  putthig  hi  fear,  it  is  robbery  ; 
but  if  the  things  are  taken  from  the  houfe  whhout  breaking,  or  from 
the  perfon,  in  a  private  manner,   it  is  mixed  larcfeny.     But  in  this 
*  (late  thefe  diftindions  are  of  no  confequencc.     Our  ideas  of  bur- 

glary and  robbery  correfpond  ^ith   iheirs  :   and  as   to  theft,   it 
makes  no  difi'erence  whether  the  goods  are  takea  from  the  houie^ 
.  the  perfon,  or  the  field, 

J  This  crime  is  prohibited  and  puniihed  by  ftatute.  The  offen- 
der forfeits  treble  the  value  of  the  goods  flolen,  to  the  owner,  and  is 
to  be  fined  at  the  difcretion  of  the  court,  not  exceeding  forty  /hil- 
lings. If  the  value  of  the  goods  ftolen,  amount  to  twenty  (hillings, 
he  iliall  fuifer  an  additional  punifhment  of  whipping,  not  e^ccecd- 
ingten  ftripcs,  for  one  offence.  If  the  valne  of  the  goods  b^  more 
than  five  fhillings,  and  lefs  than  twenty,  and  the  offender  rt^Cs, 
or  isanable  to  pay  the  fine  impofed,  he  may  be  whipiped  atthe 
difcretion  of  the  court,  not  exceeding  ten  ftripes.  If  the  offender 
is  unable  to  make  reftitution,  t!ie  court  may  aflign  him  in  (ervice/ 

h  It  is  alfo  provided  by  ftatute,  that  where  a  convklion  is  before 
tt  finglc  minifter,  an  additional  punifhment  may  be  inflicted,  by  Qoni- 
mitting  the  offender  to  the  workhoufe,  or  houfe  of  corredion,  to 
be  kept  to  hard  labour  on  the  firft  convidion,  not  lefs  than  a 
month,  nor  more  than  three  ;  on  the  fecond,  not  lefs  than  a  year,  nor 
more  than  three.  If  the  convidion  be  before  the  county  court^  then 
not  lefs  than  fix  months  for  the  firfl  offence,  and  fo  for  a  longer 
time,  as  the  court  fliall  think  proper,  according  to  the  circuuiflan- 
cesof  the  offence,  and  the  numberof  convicVions  :  but  for  the  firft 
offence  no  perfon  fliall  be  committed  to  the  work  houfe,  unlefa  he 
be  twenty-one  years  of  age,  and  the  court  are  pf  ojwiion  that  he  .?» 
a  rogue,  vagabond,  or  common  beggar,  or  a  lewd,  idle,  profane^ 
or  diforderly  perfon. 

II.     ,•  Receiving  ftolen  goods,  knowing  them  to  be  fuch,   is  at' 

common  law,  an  oHtnce    punifhable  by  fine  and  iniprifonmcnt  : 

but  a  trial  of  the  acccllary,  muft  have  bten   preceded  by  a  convivrrij 

on  of  the  principal.     It   has   therefore  been  provided  by  llaiute, 

■^  X  ;c  that 
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that  thofe  who  coneed  any  theft, (uiilefs  cemmitted  by  fomc  mem- 
ber of  his  family,)  orihall  receive  and  conceal  ftolengoodt,  know- 
iftg  diem  to  be  ibdi  may  be  proceed^  againd  as  prbcipal^  aod 
puniibed  in  the  fime  manner  tho  the  principal  be  not  convi^leii. 

in.    §  Theft-bote  is  where  the  party  robbed,  or  from  whom 

"gjDods  are  ftolen,  takes  them  again,  or  other  amends  upon  an  »- 

memenr  not  to  pmfeciice  :  and  at  common  law  is  punifbable  by 

hw  and  imprHofunent :  bat  the  bare  taking  one*s  goods,  witbouc 

Ihewing  any  b/vour  to  the  theif,  is  no  offence. 


Chaftek    Tenth. 
or  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

I.  V-If  Challenges  to  Duels.  To  trace  the  hiftory  of  the  ori- 
gin and  progrefs  of  diK'lliug,^ would  be  an  amuling  and  interefttog 
work,  hot  foreign  to  our  enquiries.  It  i»  fufGcicnt  to  remark, 
fhat  in  defiance  of  the  foknin  monitions  of  religion ,  and  the  ten- 
der claims  of  humanity,  it  lias  for  many  ages,  produced  tmmeaftir- 
ablediftrrfs  in  many  a  private  family,  and  dill  continues  to  refled 
the  deeped  difgrace  upon  the  manners  and  charader  of  modern 
times,  it  IS  however  a  fiibjed:  of  the  greateft  latisfadion  to  re- 
mark,  that  tlus  praftice  is  growing  every  day  lefs  faihionable 
and  repauble,  and  that  the  Toice  of  reafon,  (eems  to  prevail 
over  thoTe  vifionary  ideas  of  honor,  and  that  mad  heroifm  which 
have  fo  often  prompted  friends,  for  the  mod  trifling  quarrels,  to 
fked  each  other's  blood,  and  to  involve  their  fitmilies  ki  ruin  and 
didreis. 

Long  experience  having  Aewn,  that  doeHuigtfouM  not  be  pro- 
vented,  by  confidering  the  fiiccefs&l  combatant  as  a  murderer,  the 
meafow  of  renArring  the  pving and  acceptinft  a  challenge,  highly 
punUhaUe,  hM  ^«»  adopted*  This  expedient  is  founded  in  good 
policy  !  for  aperifbn  will  be  cautions  about  cntnifting  his  enemy 
with  a  dtM^^»  ^^^  ^^"^  **^»'^  cvklcnce  to  fubjed  him  to 
a  heavy  pun^bmcot.  *  It  b  provWed  by  ftatutc-^that  if  any  per- 
ion  niall  chjdlaMe  another,  or  fhall  accept  a  challenge,  to  fight  at 
^  fwordj 
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fword,  piftoly  rapier,  or  other  dangerous  weapon,  the  perfon  fo 
challenging,  or  accepting,  (hall  forfeit  to  the  public  treafurj^ 
one  thoufand  poumls,  and  find  fureties  for  hn  good  behaviour  du- 
ring life,  and  be  forever  difablcd  from  holding  any  office  of  pro- 
£t  or  honor,  and  if  unable  to  pay  the  forfeitare,  to  be  clofely  im- 
prifoned  during  fife. 

If  any  perfon  fhall  willingly  or  knowingly  cany  or  deliver  any 
written  challenge,  or  verbally  deliver  any  meA^e,  purporting  to  be 
a  challenge ,  or  be  prefent  at  fighting  a  duel  as  fecond,  or  aid  and  give 
countenance  thereto,  he  ihall  on<onvidion  fufier  theaforelaidpun- 
iihiBent  diviagthe  finding  fureties  for  good  behaviour  during  life^ 

n.  i  A  Riot  is  where  three  or  more  perfons  fliall  come  or 
aflcmble  together,  with  an  intent  to  do  any  unlawful  aft,  by  force 
and  violence,  a gainft  the  perfon  of  another,  as  to  kill,  beat,  or 
otherwife  hurt  bira,  or  againft  his  poflefiion  or  goods,  as  to  break 
open  or  pull  down  any  houfe,  or  fence  wrongfully,  or  to  cut  or 
take  away  any  corn,  grafs,  wood,  or  otlier  goods  wrongfully  ;  or 
to  do  any  other  unlawful  aft,  with  force  and  violence,  againft  the 
peace,  or  to  themanifcfl  terror  of  the  people,  and  being  required  er 
commanded  by  any  of  the  civU  authority,  fherifF,  deputy  fberiff*, 
feleftmeo,  or  conflable  by  proclamation,  fliall  not  difperfe,  2lxA 
peaceably  depart  to  their  habitations  and  lawful  bultneis ;  or 
where  three  or  more  perfons,  being  fo  aflembled,  fliall  do  an  un* 
lawful  aft  againft  any  man's  perfon,  pofleflion  or  goods,  or  againft 
the  public  intered  in  any  particular  :  ftich  offenders  before  the  fii- 
perior  or  county  courts,  in  the  county  where  the  offence  is  com- 
mitted, may  onconviftion,  be  fined  not  exceeding  ten  pound  each, 
be  impriConed  not  exceeding  fix  months,  or  be  whipped  not  cx^ 
ceeding  forty  ftripes,  at  the  difcretion  ofthecourt^  according  tQ 
the  nature  and  circmnftances  of  the  fads. 

For  the  pnrpoie  of  preventing  rhc  conmiiffion  of  this  crime,  any 

lifliftant,  juflice  of  the  peace,  ilierifi^  deputy  fheriiF,  feleftman,of 

"cotiftable,   wkhin  the  limits  of  their  jurifdiftion,  are  authoriftd 

and  required  on  notice  of  any  fuch  unlawful  and  riotous  aflembly^ 

to  rcfort  to  the  place,  and  among,  ojr  nt&r  as  they  can  iafcly  ceiiit 

to 
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to  the  rioters,  with  an  audible  voice,  command  or  caufe  to  l>e  com- 
manded   fiiencc,  whilft  proclamation  is  making,  and  after    that 
fhall  opcply  with  audible  voice,  nvike  or  caufe  to  be  made   procla- 
mation  in  thefe  words,  or  words  to  the  like  effeft.     In  tlie  name 
and  by  the  authority  of  the  State  of  Connefticut,  I  charge  and  com- 
mand all  perfonsaflembled,  immediately  to  diiperfe  themfclves,  and 
peaceably  to  depart  to  their  habitations  or  to  their  lawful  bufincfs, 
upon  the  pains  and  penalties  contained  in  the  ad  or  law  of  this 
ftate,  entitled  an  ad  for  preventing  and  puniihing  riots,  and  riot- 
ers. 

If  the  rioters  do  not  then  difperfe,  fach  authority  may  command 
all  perfons  to  aflift,  and  they  may  feize  and  apprehend  them,  and 
carry  them  before  fome  afllftant  or  jufticc  of  the  peace,  to  be  dealt 
with  according  to  law.     If  any  of  the  rioters  are  killed,  maimed, 
or  hurt  in  the  attempt,  the  authority  and  thofe  ading  under  them 
are  fully  difcharged  from   any  private  damages  or  public  punlfti- 
ment.     If  any  perfon  fliall  with  foree  and  arms,  wilfully  and  know- 
ingly oppoft,  obftrud,  hinder  or  hurt  any  perfon,  going  to  make 
proclamation  as  aforefuid,  he  fliall  be  puniflicd  as  a   rioter,  and   if 
the  rioters  do  not  difperfe,  having  knowledge  that  fuch  procJama- 
tTon  has  been  hindredtobe  made,  they  fiiall  be  deemed  guilty  of 
a  riot  and  punilhed  accordingly.     The  profecution  mud  be  within 
a  year  :ifier  the  coinmKrion  of  the  crime. 

Here  it  may  be  remarked,  that  if  three  or  more  perfons  ademble 

to  do  an  unlawful  ad,  and  none  is  done,  and  no  proclamation  is 

made,  they  are  not  punifhable  :  if  proclamation  be  made  and  they 

difperfe  without  doing  any  unlawful  ad,  they  are  not  puniftiablc  ; 

if  on  proclamation  they  do  not  difperfe,  they  are  puuifliable  :  if  no 

proclamation  be  made  and  tlie\  do  an  unlawful  ad,  they  arc  pun* 

ifiiable.     m  At  common  law,  there  is  a  gradation  of  thefe  crimes. 

An  imlawfiil  allcnibly,  is  where  three  or  more  perfons  meet  with  an 

intent  to  do  an  unlawful  a  il,  and  do  nothing.     A  rout  is  where 

they  niakp  fome  advanc<js,  but  do  not  compleat  the   ad  :  and  a  riot 

is  tiie  completion   of  the  unlawful  ad.     Our  ftatute  comprehends 

fill  offences  of  this  fort  under  the  general  name  of  riot. 

ill.  Breaches 

m  4  Black,  Com.  146. 
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III.    1.  Breaches  of  the  Peace,  are  by  ftatute  defined  to  be  ttt- 
multnous  and  ofTenfive  carriages,  threatening,  traducing,  quarrel- 
ling, challenging,  aflaulting,  beating,  or  ftriking  any  perfon.   This 
comprehends  ailaul ts,  batteries,  wounding,  and  falfe'impnibmnent : 
vhich  we  have  already  conlidered  as  private  injuries,  and  wl'iich 
are  puniihable  as  crimes.     The  expreffion  of  tumultuous  and  ofien- 
Civc  carriage,  threatening,  traducing  and  quarrelling  are  fo  general, 
tliat  upon  a  literal  conAruction,   they  might  comprehend   a  vaft 
variety  of  actions  :  but  they  are  limited  by  the  fubfequent  words, 
'which  provide  that  the  offender  fhall  pay  to  the  party  hurt,  or 
firickeo,  juft  damages,  and  alfo  a  fine  ;  which  imports  that  there 
Ji\ufl  be  perfonal  violence,  and  that  the  mere  offending  a  perfon, 
tlireatening  t»  abufe  him,  or  challenging  to  fight,  unaccompanied 
by  force  and  violence,   will   not  be  a  breach  of  the  peace  ;   but 
that  a  perfon  muft  do  an  ad,  by  which  another  is  hurt  or  ftrickcn, 
to  make   him  guilty  of  a  breach  of  tlie  peace.     The  general  rule 
therefore,  in  the  conftruccion  of  this  flatute  feems  to  have  been  this, 
that  where  a  perfon  does  an  act  which  amounts  to  an  aflault  and 
battery  at  common  law,   he  is  guilty  of  a  breach  of  this  ftatute. 
And  this  feems  to  be  a  rational  con(lru6tion,  for  public  judice  does 
not  require  that  the  quarrelling,  fcolding  and  abufive  convcrfation 
unaccommpanied  by  violence,  among  neighbours,  fliall  come  under 
the  animadvcrfion  of  the  law.    Of  aflault  and  battery  we  have  fully 
treated  in  confidcring  private  Injuries.     A  fighting  of  two  perfons 
by  confent,  is  a  breach  of  the  peace.     Under  this  ftatute  may  be 
comprehended  the  common  law  offence,  of  ajfray,  which  fignifics 
the  fighting  of  two  or  more  perfons,  in  fome  public  place  to  the 
terror  of  the  people. 

The  punifliment  for  thefe  offences,  is  a  difcretionary  fine,  accor- 
ding to  the  merits  of  the  o.Tence  ;  confidering  the  party  fmitiu'^,  or 
fmitten  ;  the  inllrument,  danger,  time,  place,  and  provocation.  If 
nn  indian,  negro,  or  mulatto  fervant,  or  Have,  fliall  be  guilty  of  this 
crime,  he  fliall  be  puniftied  by  whipping,  at  the  difcretion  of  the 
court,  not  exceeding  thirty  fli:ipes. 

By  ftatute,  iherifls  and  conftaUes  have  the  power,  and  it  is  thet^ 

duty 
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duty  to  prevent  and  (lipprcfs  breaches  of  the  peace,  and  may  appre- 
hend th«  offenders,  and  carry  them  before  proper  aathority .      By 
common  law  a  private  perfon  is  juftificd  in  endeavouring  to  Icpa.- 
rate  the  combatants,  let  what  wi]l  be  the  confequence,  to   bold 
them  to  prevent  them  from  fighting,  to  ftay  them  till  the  heat  l»e 
over,  to  confine  them  till  they  ean  deliver  them  to  a  conftable,  or 
bring  them   before  a  juftice  of  the  peace.    If  in  doing  this  tie 
unavoidably  hurt  the  perfon,  he  is  excufable  :  but  if  the  perfon 
hurt  him  he  may  have  his  ad  ion.     By    common  law  /heriffs,  aiici 
condables  may   break  open  hou(es  to    fuppreis  breaches  of  tJio 
peace,  and  if  any  perfon  be  dangerouily  wotmded,  they  as  well  as 
private  perfons  may  hold  the  oHender  and  carry  him  before   pro* 
per  authority.  • 

The  law  has  provided  certain  mcafures,  which  arc  calculated  to 
prefcrvc  the  peace.  •  It  is  enaded  by  ftatute,  that  furety  of  the 
peace,  or  good  behaviour,  ihall  be  granted,  as  the  merit  of  the 
cafe    fhall  require,  by  any  ailidant  or  juftice  of  the  peace,  againft  f 

all  perfons  who  by  threatening  words,  turbulent  behaviour,  or  ac-  1 

tual  violence^  or  by  any  other  unlawful  adtion,  (hall  terrify,  or  dif-  ' 

quiet  any  of  the  good  people  of  this  ftate  ;  and  alio  againft  com-  1 

mon  barrators,  who  frequently  ftir  up,  and  maintain  fuits  at  law^  ^ 

in  courts  or  quarrels,  and  parties  in  the  country  :  as  alfo  againft  i 

JRich  as  invent  and  fprcad  falfc  reports,  whereby  difcord  znfc^ 
or  may  arife  among  neighbours  :  as  alfo  againft  fuch  as  arc  of  evil 
name,  or  feme  generally,  for  mainuining,  or  reforting  to  hoofcs 
of  bawdry,  and  incontinency  :  alfo  againft  night-walkers,  that  are 
of  evil  name  or  report  generally,  or  fuch  as  eve-drop  men's  houfes, 
or  caft  carts  into  ponds^  or  commit  other  fuch  like  mifdemeanors, 
outrages,  or  diforders  in  the  night  fea{bn  :  alio  againft  idle  perfons, 
drunkards,  libellers,  and  againft  fuch  like  offenders.  /  If  any 
perfon  have  juft  reafcm  to  fear,  that  another  will  do  him  a  corpo- 
ral injury,  by  killing,  beating,  or  imprifoning  him,  or  that  he  will 
])roQiv%  others  to  do  it,  he  may  make  complaint  te  an  affiftant  or 
^iftice  of  the  peace^  and  upon  making  oath  that  he  is  in  fear  of 
death,  or  bodUy  harm,  and  will  fliew  that  he  has  juft  caufeto  be 
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S^j  by  reafon  of  the  other's  threats,  menaces,  attempts,  or  having 
lain  in  wait  for  him,  and  that  he  does  not  require  fucli  furety  of 
malice  or  mere  vexation,  then  fuch  affiflant  or  jaftice  may  requirf 
the  party  coniplaincd  of,  to  find  furetics  of  the  peace. 

In  all  inftances  where  the  public  peace  only  is  affefted,  the  mod 
wfaal  mode  of  proceeding  is  by  information,  and  complaint  from 
ibme  informing  offioer.  ^  At  common  law  any  juftice  of  ih« 
peace,  nfiay  officially  bind  all  thoie  to  keep  the  peace,  who  in  his 
preience  make  any  affray,  or  threaten  to  kill,  or  beat  another,  o.r 
contend  together  with  hot,  and  angry  words,  or  go  about  with 
Wiofual  weapons,  or  attendants,  to  the  terror  of  the  people — all 
fach  as  he  knoM0  to  be  common  barrators,  and  fuch  as  are 
brought  before  him  by  a  conftable,  for  a  breach  of  peace  in  his 
prefence.  From  the  expreflions  of  theftatute,  it  would  feem  a  ra- 
tional conftnidion  that  an  alliftant  or  juftice  of  the  peace,  ihould 
have  the  power  to  compel  a  perfon  to  find  furetics  of  the  peacc^  or 
'  good  behaviour,  in  all  the  cafes  mentioned  in  the  ftatute,  which 
happen  in  their  prcfence,  or  of  which  they  have  perfonal  know- 
ledge :  but  that  in  other  cafes  the  information  fhould  be  by  a  jiro- 
per  officer.  Where  a  private  perfon  is  in  danger,  he  may  profc- 
cut*ia  his  own  name. 

Upon  proper  complaint,  or  perfonal  knowledge,  as  the  cafe  may 
be,  tn  ailiftant,  or  juftice  of  the  peace  may  iflue  a  warrant  to  fgme 
officer,  to  apprehend  the  perfon  complained  of,  and  from  his  own 
knowledge,  or  due  proof  of  the  faifts  charged,  he  may  order  fuch 
perfon  to  become  bound  with  good  and  fufficient  furety,  or  fureties, 
in  a  recognizance  of  a  proper  fum,  conditioned  tliat  he  fliall  carry 
good,  and  peaceable  behaviour,  towards  all  the  fubje£ls  of  the  ftatc, 
andiftheprocefs  be  on  information  of  fome  private  perfon,  cfpeci- 
ally  towards  him,  and  if  on  the  information  of  fome  public  officer, 
to  abftain  from  doing  the  particular  a6ts  complained  of,  and  appear 
at  the  next  court  of  common  pleas,  and  take  up  his  bond,  unlcfs  tha 
court  fliall  order  a  continuance  of  it ;  which  proceeding?  miift 
be  certified  to  feid  court,     r  If  the  condition  of  the  recognizance 

ke  broken  by  a  breach  of  the  peace,  or  doing  that  particular  aft, 

whiQb 
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which  the  pcrfon  was  bound  to  avoid,  or  by  an  a^oal  violence^  of 
even  menace,  or  ailauU  upon  the  private  perfon,  who  demanded  it, 
then  the  recoo^uizance  is  forfeit,  and  becomes  ahfolute,  and  an  action 
MH  be  brought  for  the  recovery  of  the  j3enalty.     Tlie  court     to 
whom  tlie  recognizance  Is  returned,  may  order  a  continuance    o€ 
it,  if  they  think  proper,  for  thepurpofe  of  rellraiuing  the  offender, 
but  if  he  appears  and  moves  to  be  difcharged,  and  no  proof  is  had 
of  a  forfeiture,  or  nofufficient  objection  fhewn,  he  may  be  difchar- 
ged.     If  the  recognizance  be  taken  to  a  private  perfon,  he  may  dil- 
charge  it.     If  the  party  recognized  docs  not  appear  in   perfoa  ic 
will  be  a  forfeiture  of  the  bond. 

If  the  perfon  complaiord  of,  or  brought  before  an  affiflant  or 
juftice  of  the  peace,  and  being  ordered  to  find  fqreties  of  the  pcacc^ 
or  good  behaviour,  fhall  refufe,  the  eoart  may  commit  him  to  the 
common  goal^  there  to  remain  until  delivered  by  due  order  of  law. 

IV.  /  The  refufal  to  afllift  a  fhcriffin  the  execution  of  his  office  and 
duty,  if  the  pcrfon  be  of  age  and  capacity,  and  commanded,  fubjecis 
him  on  conviction,  to  a  tine  not  exceeding  ten  pounds.  The  refu- 
fal to  affitt  a  conftable  is  puniOiable  by  a  fine  of  ten  Hiillings,  but  if 
it  appear  to  be  done  wilfully,  contcmptuoufly  or  obftinatcly,  the 
fine  may  be  forty  fhillings. 

t  When  in  cafe  of  great  oppofition,  the  flier  iff  raifcs  the  militia  of 
the  county,  any  commifliooed  oiiiccr  rcfufing  to  obey,  is  puni/h* 
able  by  a  fine  not  exceeding  twenty  pounds,  and  every  foldier  by 
a  fine 'not  exceeding  three  pounds,  and  all  charges  and  damages 
occafioned  thereby. 

V.  u  Obftruftion  of  lawflil  proccfsat  commonlaw,  is  deemed 
highly  criminal,  and  renders  the  party  a  pariak^'-r  of  the  crime  of 
him  who  was  about  to  be  arretted.  Our  ftatutc  law  has  provided^ 
if  any  perfon  fliall  abufe  any  magiftrate,  or  juftice  of  tlie  peace,  or 
refift  and  abufe  any  fhcrilF,  couftable  or  other  officer  in  the  execu- 
tion ofhisoliicc,  he  (hall  find  furetiea  for  the  peace,  and  good 
behavior,  until  the  next  county  court  in  the  county,  and  on  refu- 
fal may  be  comniiiied  to  the  common  goal,  there  to  remain  ciU 
tlie  next  court  ;  who  may  take  cognizance  of  the  wrongs  and  abu- 

fes 
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fes  done  to  fuch  officer,  or  officers,  and  inflift  on  him  fuch  penalty, 
ms  the  merit  of  the  cafe  {hall  de(erve,  not  exceeding  tep  pounds. 

VI.  «  Efcape  of  a  perfon  legally  arreftcd,  upon  a  criminal  pro- 
ccfs,  by  eluding  the  vigilance  of  the  keepers,  before  he  is  put  in 
prifon,  is  an  otlencc  at  common  law,  punifhable  by  fine,  and  impri- 
fonment.  Officers  having  arrcfted  a  criminal,  and  negligently  per- 
mitting him  to  efcape,  are  puniftiable  by  fine,  y  If  the  officer  retake 
the  prifoner  on  frefli  purfait,  before  he  gets  out  ol  his  fight,  it  will 
cxcufe  him  ;  but  if  he  gets  out  of  fight,  tho  the  officer  retake  him, 
or  kill  him  m  the  purfnit,  it  will  not  cxcufe  him.  z  If  the  efcape 
be  voluntary,  by  the  confent,  and  connivance  of  the  officer,  lie  is 
puniffiable  in  the  fame  degree,  as  the  offence  of  which  the  prifon- 
er efcaping  was  guilty  ;  but  cannot  be  punifhed  till  tlie  original 
criminal  be  convided  of  the  crime  for  which  he  was  arretted  ; 
otherwifethe  officer  might  be  puniffied  for  a  crime,  of  which  the 
pefon  efcaping  was  innocent ;  but  before  convi^ion  the  officer  may 
be  fined,  and  imprifoncd  for  a  mifdemeanor. 

VII.  a  Rcfcue  is  the  forcibly,  and  knowingly,  freeing  another 
from  an  arrcft,  or  iniprifonment;  and  the  refcuer  becomes  thereby 
guilty  of  the  fame  oft'ence  as  the  perfon  refcucd  ;  and  punifhable 
in  the  fame  manner,  whether  the  crime  be  treafon,  murder,  or  a 
n^iidemeanor  :  but  the  principal  mulk  firll  be  convicted,  before  th« 
refcuer  can  be  tried,  for  it  may  turn  out  that  no  offence  was  com- 
mitted. Of  courfeif  he  entijwily  efcapes,  the  refcuer  cannot  be 
puniftied.     Some  further  provifion  on  this  head  is  neccilary. 

VIII.  *  Breach  of  prifon  by  the  offender  himfclf,  when  com-' 
mitted  ^or  «ny  caufe,  was  fclorty  at  the  common  law,  or  even  con-, 
fpiring  to  break  it.  This  doctrine  has  never  been  recognized  by 
our  courts,  nor  do  I  know  that  any  pi-ofecution  has  ever  been  had 
for  this  offence.  It  might  with  propriety  be  deemed  a  mifde- 
meanor at  common  law,  and  punifliable  by  fine  and  imprifooment, 
but  the  legiflature  ought  to  take  up  this  fubjedl,  and  iuflic'b  a  pro- 
per pun:  iluuenc  on  fuch  an  oiFcnce. 

IX.  c  Libels  are  malicious  defamations  of  any  perfon,  and  ef- 

Y  y  pecially 

»  4  Black.  Cora.  129.  y  I'Hal.  58?.  z  Hawk.  p.  C  134-  i  ffaL 
P.  C.  590.  a  \ciu\.  607.  I'vrt  344  ^4  Bl'«tk,  Com.  130  1  Hal.  P.  C. 
(01.       2  ihwk.  P.  C.  uj-      «  X  Ha*k.  p.  C,  I9j.      4  Black.  Cum.  i^o« 
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pecially   a  magiftratc,  made  public  either  by  printing,    wrking, 
figns  or  pictures,  in   order  to  provoke  bim  to  wrath,  or  expo^s 
him  to  public  hatred,  contempt  and  ridicule.     The  commtinicatkm 
of  a  libel  to  any  one  perfon  in  legal  coufideration,  is  pnblifliing   it. 
The  fending  an  abufive  letter  to  a  perfon,  is  as  much  a  libel,   as  if 
it  were  printed  ;    bccaufe  it  has  an  equal   tendency  to  break  the 
peace.     The  nature  of  libels  was  fully  inveftigated  in  confidering 
lh(?m  as  private  injuries,  in  a  ^ former  part  of  our  enquiries.      It  is 
fuflicicnt  now   to  remark,  that  there  is  a  material  di(lia<flion  be- 
tween the  private  adion,   and  the  public  profecuiion,  in  this  reA 
pc<5t  ;    that  in  a  private  adlion,  the  defendant  mayjufiify  by  pro- 
ving the  truth  of  the  libel,  but  in  a  criminal  profecution,  no  proof 
will  be  admitted  to  prove  the  truth  of  the  facts  dated  in  the  libel  ; 
bccaufe  the  tendency  to  provoke  and  dillurb  the  public  peace,  aud 
not  the  falfuy,  is  confidered,  to  conftiiute  the  cflcnce  of  the  crime. 
There  has  never  been  a  profecution  for  this  offence    before    our 
courts,  and  of  courfe  there  never  has  been  an  cxprcfs  recognition 
of  this  do61rine  of  the  common  law.     I  do  not  fee  any  juft  grouDd 
for  the  diftinftion,  as  to  proof  between  a  civil  adion  and  criminal 
profecution.     If  the  truth  of  the  libel  ought  to  excufe   a  perlbn 
from  paving  damages  to  the  party  in  a  private  a£l!on,  it  ought  to 
excufe  him  from  being  punifhed  on  a  public  profecution. 

There  has  been  a  great  difpute  in  England  with  refpect  to  the 
power  of  juries  in  profecutions  for  libels.  It  has  been  decided  by 
Lord  Mansfield,  and  fundry  of  the  moll  eminent  judges,  that  the 
jury  are  only  to  judge  of  the  fact  of  publilhing,  and  leave  it  to  the 
court  to  decide  on  the  face  of  the  record,  whether  the  writing  be 
a  libel.  But  a  late  act  of  parliament,  has  given  the  jui^r  power  t« 
judge  of  the  faft  of  publj filing,  and  whether  the  writing  is  a  libeJ. 
By  the  power  wliich  we  coniiticr  juries  to  poUefs  in  this  ftate,  they 
would  mod  unqueilionablj  have  a  right  to  decide  as  to  the  fact  of 
publilhing,  and  alfo  whether  the  writing  be  libellous. 

Such  is  the  law  rcfj)ec1ing  libels  that  defame  public  oificcrt, 
and  piivaie  pciTons  :  ./ but  by  the  common  law  of  England,  all 
writings  which  are  calculated  to  fubvert  the  conftituiiou  or  civil 
govermncnt,  rclii^ion  and  morality,  are  deemed  libels. 

All 
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eAW  feditious  writings  refpeftrng  the  government  kave  been 
adjudged  lihcllous:  inftances  of  which  are   very  numerous  in  the-* 
Brii](h   reports. 

/  All  writings  which  rcUcSi  upon  the  chriftian  religion,  are 
denied  libels  in  England  :  and  authors  Lave  been  puniftied  for 
blafphenious  writings  refj>cfting  the  niiracles  of  our  Saviour,  and 
the  doftrinc  of  the  Trinity  :  but  llie  court  declared,  that  they 
did  not  intend  to  include  difputcs  between  learned  men,  upon  par- 
ticular controverted  points, but  they  would  not  fufFerit  to  be  deba- 
ted, whether  to  write  againft  chrilVianity  in  general  was  not  an 
offence  pvuiifliable  by  the  temporal  courts  of  common  law.  The 
ftatute  law  of  this  (late,  will  comprehend  every  offence  of  tlug 
dcfciiption. 

X  All  writings  which  are  calculated  to  deflroy  the  principles  of 
morality,  arc  libels.  This  rule  is  not  confidered  as  extending  to 
every  immoral  writing,  but  to  thofe  which  are  deftruaive  of  mo- 
rality in  general.  Thus,  the  publication  of  obfcene  books,  fachas 
Kochefter's  poems,  the  fifteen  Plagues  of  a  Maidenhead,  and  Venus 
in  the  cloifter,  or  the  Nun  in  her  fmock,  have  been  confidered 
as  libels,  and  puniflied  by  courts. 

The  punifliment  is  fine,  imprifunment,  and  pilloi7  ^^  ^}^^  ^^^' 
cretion  of  the  court. 

X-  *  Defamation  of  authority  is  punifhable  by  ftatute,  which 
enacts,  that  whoever  fhall  defame  any  court  of  juftice,  or  the  fen- 
tence  and  proceedings  of  the  fame,  or  any  of  the  magiftrates* 
judges,  or  3«iVices  of  any  court,  in  refpect  of  any  ad  or  fentence, 
paflcd  therein,  and  be  thereof  lawfully  convicted,  before  any  of 
the  general  or  fuperior  courts,  fhall  be  puuifiied  by  fine,  imprifon- 
ment,  disfranchifement,  or  banifhment,  according  to  the  nature  of 
the  offence,  and  the  difcretion  of  the  court.  This  ftatute  is  very 
ancient,  and  needs  corredion.  The  defamation  of  a  court  feems  a 
very  odd  expreflion.  A  fbtute'  might  define  a  reviling  or  vilify- 
ing of  a  court,  which  would  dcferve  punifliment. 

The 
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The  &ine  Aatute  pooiihes  as  a  poblic  oStcacc,  private  defa 
tk>n  :  but  this  is  obfolcte. 


Crapfer     Eieventr. 
OF  CRIMES  AGAINST  PUBLIC  POLICY. 

I.  X  HE  importation  of  convicis  is  prolubtied  bj  ftatate. — 
^o  pcrfon  conviftcd  of  any  crime  in  a  foreign  country,  and  fcntcn- 
ccd  to  be  traafported  abroad  (hhU  be  imported  into  this  ftate,  mod 
any  perfoii  who  (hall  import  or  bring  into  this  ftate  knowingly  anj 
fuch  coDvidy  or  (hall  be  aiding  or  aflifting  therein,  (hall  (brfext  and 
pay  to  the  treafurcrof  the  (late,  one  hundred  pounds  for  every  (ucb 
convicl.  On  a  profccution  tor  a  breach  of  this  z€t,  the  peHba  pro- 
fccuted,  is  bound  to  prove  that  he  had  lawful  right  to  import  the 
perfons,  on  whofe  account  he  is  profecuted,  and  that  the  (ame  was 
not  againft  the  meaning  of  the  Oatute.  1  bis  acl  was  pa&d 
in  ccnfcquencc  of  the  importation  of  a  cargo  of  convi^s  frcm 
Ireland. 

II.  »  The  im portal  inn  of  flavcs  into  this  State,  has  been  pro- 
hibited by  ftatuie.  1  here  have  been  a  variety  of  regulations  on 
this  fuhiLrt.  Slavery  has  never  been  exprefsly  and  directly  autbo- 
riftd  by  llatute,  tho  it  was  permitted  prcvioufly  to  the  revolutiony  il 
and  many  laws  were  pafled  for  the  regulation  of  Haves,  which  in-  i 
diredly  eftablifhed  the  right  of  holding  them.  In  the  year  i7«^4»  * 
an  a<^  was  paOed  prohibiting  the  importation  of  any  negro>  Indian,  '! 
or  mulatto  flave,  by  fea  or  land,  from  any  place,  to  bt  diipofed  of,  left  , 
or  fold  in  tbisftare,  on  j>€nalty  of  forfeiture  to  the  (late,  one  bund-  i 
red  pounds  for  every  Have  fo  imported  :  and  al(b  au  «ft  that  ail 
children  born  of  Haves  after  the  firft  day  of  March  1784,  ihall  be  ' 
free   on  their  arrival  to  the   age   of  twenty -five  years.    In  the 

year  I788,anacl  was  pafled,  prohibiting  all  the  citizens  of  this 

llatc,   from   being  diredly  or  indirectly    concerned   in   import-  1 

iiig  or  tranrporting,  or  buying  or  felling,  or  rcceivinjy  on  board  - 

liis  vtfit'l,  with  intent  to  import  or  tranfport  any  of  the  iobabitaois  | 

ofAfric;!,  as  ilavcs  or  icrvanis  for  term  of  years,  on  penalty  of  fifty 

pounds  for  every  perfon  fo  received  on  board;  and  live  hundred 

pounds 
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pounds  for  every  veflcl  fo  employed,  o^  half  to  the  profccntor, 
and  the  other  half  to  the  (bte. 

k  It  was  alfo  provided  that  if  any  perfon  fhould  kidnap,  decoy, 
or  forcibly  carry  out  of  the  (late,  any  free  negro,  indian  or  mulatto, 
or  any  perfon  entitled  to  freedom,  at  the  age  of  twenty- fiveyears^ 
inhabitants  or  refidents  in  this  ftate,  or  who  fhall  be  aiding  or  af- 
fifting  therein,  fliall  forfeit  one  hundred  pounds  to  the  ufe  of  the 
ftate,  to  be  recovered  on  an  information,  prefented  by  any  friend 
of  fuch  perfon,  with  fuch  (urn  in  damages  as  the  court  fhould  judge 
reafonable,  to  be  given  to  fuch  profccutor  for  the  ulc  of  fuch  injured 
perfon  or  family,  to  be  applied  under  the  di  red  ion  of  the  court, 
and  the  profccutor  to  become  bound  with  furety  for  tlie  application 
of  (uch  money,  before  execution  Ihou^d  be  granted.  And  that  evo- 
ry  perfon  poflcded  of  a  child,  entitled  to  be  free  at  the  age  of  twen- 
ty-five years,  f!\ould  deliver  to  the  town  clerk,  his  name,  and  the 
age,  name,  and  fex  of  fuch  child,  on  oath,  within  ftx  months  froto 
that  time  :  and  ever  after  within  fix  months  from  the  birth  of  tho 
child,  on  penalty  of  forty  Ihillings  for  every  negleft,  half  to  the 
informer  and  half  to  the  poor  of  the  town,  where  fuch  child  fhould 
Hve.  /  Afterwards  half  of  the  penalty  of  one  hundred  pounds  was 
given  to  the  complainant.  ■■  Id  1792,  an  acl  was  palled,  that  116 
citizen  of  this  ftate,  fliould  tranfport  from  it,  into  any  ftate,  coun- 
try or  kingdom,  or  buy  or  fell  with  intent  to  tranfport,  or  fell  if 
tranfported,  or  aid  audaffift  in  the  tranfportation  of  any  negro,  mu- 
latto ilave  or  fervant  for  years,  on  .  the  penalty  of  one  hundred 
pounds,  one  half  to  the  informer,  and  the  other  half  to  the  ftate. 

The  owners  of  Haves,  may  emancipate  them,  but  mv^ft  fupport 
them  if  th«y  come  to  want,  unlefs  they  are  emancipated  by  the  con- 
ient  of  the  feledmen  of  the  town,  evidenced  by  their  certificate  ; 
but  if  the  flave  is  notleis  than  twenty-five  years  of  age,  nor  more 
than  forty-five,  in  good  health,  and  defirous  to  be  free,  the  owner 
wny  apply  to  the  civil  auihoriy  and  feledmen  of  the  town,  and  on 
proof  of  fuch  fa<^t  it  is  ib.cir  duty  to  give  their  certificate,  and  if 
he  ihcu  emancipates  fuch  flave,  he  will  never  be  chargeable  with 
IjisHipport.     Such  is  the  fiiuation  of  tlie  Afiicans  in  this  ftate^— 

None  can  be 'imported  or   exported.     All  bora  iince  the   fir  ft  or 

Msjrcli 
^  Statutes  ^6^.  J  Ibid.  ^88.  m  II  IiL  4^1- 
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March  11^^,  are  free.  Death  and  emancipation  will  foon  abol- 
lih  a  practice,  which  is  etjually  rcpwg.iaor  to  the  dictates  of  found 
policy,  am!  the  voice  of  hiiinanity.  Boi  it  ou^ht  to  be  rcmarketl, 
that  thofe  who  arc  yet  fia\es,  arc  tnaud  wiih  proper  kindiieis 
and  are  in  general  much  Inppier  ihan  ihoft*  who  have  obtained  a 
liberty,  which  they  know  not  how' to  ufe  as  not  abufing  it. 

HI.     Horfe- racing  is  prohibited  by  ftatute,  whicb   cna^s.  That 
the  owner  or  owners  of  ever^  horfr  or  horle-kind,    that  fhall  be 
ufed,  employed,  or  improved  in  hoi  fe-racing,  by  his,  or  their  pri- 
vity, or  pcnni(fion,  whereon  any  (lakes  are  held,  or  any   bets  or 
wagers  laid,  or  dependent,  cither  directly  or  indirectly,  Ihali  forfeit 
every  fuch  hcrfe  or  horfe- kind,  or  the  value  thereof.      And  that  ev. 
ery  perfon  concerned  in  laying  any  beis,^or  wagers,  on  fuchracc, 
orrr4ces,  fliall  forfeit  the  funi  of  forty  (hillings,  where    the  bet,  or 
wager  (hall    be  forty  (hillings    or  Icfs,  and  ifmore,  the  value  of 
the  bet  or  wager  laid :  one  halt  of  the  forfeiture  in  cafe  of  a  coinmoa 
informer,  to  him  who  (liall  fiie  for  the  fame,  and  the  other  lialf  to 
the  public  treafury,  but  if  the  profeciuion  be  in  the  name   of  an 
informing  oflicer,  the  whole  penalty  goes  to  thepublic  treafury. 

Tho  horfe-racing  might  tend  to  improve  the  breed  of  horfcs,by 
indncing  ihe  railing  of  the  heft  kind  for  tlie  race ;  tho  it  furniflies  the  t 
mod  enchanting  amufcment  to  the  people  of  many  countries,  yc*- 
when  we  confider  how  much  it  encourages  the  dangerous  pra<flicc 
of  gambling,  and  how  much  it  promotes  idlenefs,  there  can  be  no 
doubt  of  the  propriety  of  prohibiting  it :  and  while  v.'e  are  depri- 
ved of  the  pleafurc  of  beholding  the  flcetnefs  and  ability  of  the 
noblcft  animals,  we  derive  a  confolation  ironi  the  con  fide  rat  ion,  tha^ 
the  facrifice  is  attended  with  faluiary  efl'ects  to  the  community. 

IV.  fi  The  fupprefTion  of  mounlebai'ks  is  effected  by  a  ftatnte  de- 
claring, that  no  mountebank,  or  perfuns  whatever,  under  him,  fhall 
c\hibii,  or  caufe  to  be  exhibited,  on  any  public  ftage,  or  place  what" 
ever,  ar.v  ^iiircs,  tricks,  plays,  juggling,  or  feats  of  uncommon  dcx- 
ttriry  and  agiiity  of  body,  tending  to  no  good  and  nfeful  purport-*, 
but  tencrmr.  to  collect  together  ntmil>crs  of  fpev^tatois,  and  gratify 
\aiii  or  uick'fs  curiofity,  nor  (hall  any  moiintcbar.h,  or  any  perfon 

xLv.Cxr  hiir.,  at  cr  on  any  fuclWbge  or  place,  Oillr,  vend  or  other- 
wile 
n  Statutes,   i6i« 
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»  wife  difpofe  of,  or  invite  any  ppi->ft>ns  (k  collcfted  to  purdiafe,  or 

r  receive  any  phyfic,  drugs,  or  inedieiiic,  recommended  to  be  efilca- 

E  cious  and  ufcful  in  various  diforders  :  aoU  on  convidion,  the  ofrtn- 

^  der  forfeits  the  Imn  of  twenty  pounds^  to  him  who  fliall  fue  for  it, 

:■  and  profecute  to  oiTcift :  but  if  the  profccuiion  is  by  an  ir;fonninT 

officer,  the  pnialty  goes  to  the  county  trcafviry  :  and    ifafirvant, 

minor,  or  appremiec,  under  age,  is  guilty,  the  fin^  is  to  be  paid 

by  thepar(,nt,  guardian  or  mafler^  under  whofe  direction  the  acl  is 

done,  and  execution  is  to  he  awarded  accordingly. 

V.     Gaiming  isan  amufement,  the  propenfiiy  of  which  is  deep- 
f  ly  implanted  in  human  nature.     Mankind  in  the  moft  unpoli/bed 

ilatc  of  barbarifm  and  in  the  moft  refined  periods  of  hixury  and  dif- 
lipalion,are  attached  to  this  pra(ftice  with  nn  unaccounraWe  ardor 
and  fondnefs.  To  defcribe  the  pernicious  confequencesf  of  it,  ihe  ruin 
and  defolation  of  private  families,  and  the  promotion  of  idleuels  and 
dilGpation,  belong  to  a  treatife  on  ethics.  Tho  la\v«  are  made  to 
rctlrain  this  pernicious  practice,  yet  fo  little  difgrace  attends  it 
that  it  is  very  difiicult  to  carry  them  into  execution. 

o  It  is  enarted  by  ftatute,  that  if  any  pcrfon  of  whntevcr  rank 
er  quality,  ftiall  play  at  cards,   dice,  or  tahlc?,  he  /li all  pay  a  fine 

of  twenty  Ihillings  for  every  offence  of  which  he  is  convi<ffcd. 

That  the  head  of  every  family,  where  fuch  game  is  u(cd  with  his 
or  her  confent  or  knowledge,  Hiall  pay  the  fame  fine,  for  each  time 
any  fuch  game  is  played  in  his  or  her  houfe.  That  whoever  fiiall 
fell  any  playing  cards,  or  have  them  in  his  pofleilion  for  fale,  or  fliall 
offer  them  for  falc,  fliall  pay  a  fine  of  forty  fliilJings  ;  that  no  ta- 
vcrner  fhall  keep  in  or  about  his  houfe,  or  any  of  tlie  tlependencies 
any  dice,  cards,  or  tables,  bowls,  fiiuflle  boards,  billiards,  covtes 
keils,  loggers,  or  any  other  inilruments  ufed  in  gaming,  nor  fiiall 
fuffer  any  perfon  refortinjr,  to  his  houfe,  ro  ufe  or  exercife  any  of  tlie 
faid  games,  or  any  other  unlawful  game  in  his  houfe,  or  dependen- 
cies, on  penalty  of  forty  fliil  lings  for  each  offence  ;  and  every  pcr^ 
fon  con\ided  of  playing  cards,  dice,  or  tables  at  a  tavern  fliall  in- 
cur the  fame  j)enalty  as  for  gaming  at  a  private  houfe,  and  for 
playing  the  other  mentioned  games  at  a  tavern,  the  penalty  often 
fliilliiigs,  onehalf  of  the  fines  inflided  by  this  ad,  fliall  belon;;  u> 

tiic 

^  "  •  ^lalultfs,  88. 
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the  perron  who  ihall  difcorer  and  give  information  of  th«  cffcnce^ 
and  the  other  half  to  the  town  treafary^  and  it  is  made  the  dutj  of 
infomiing  officers^  to  enquire  after  and  preient  all  breaches  of  tiiis 
law. 

The  law  makes  no  difference,  whether  the  p]a>ing  be  for  roonej 
or  amufement.  The  objcft  fecmsto  be,  to  forbid  playing  at  fiich 
games  for  amuf^ment,  to  prevent  the  inrroduftion  of  the  practice 
ofplaying  for  money.  The  confequence  is,  that  the  people  arc  rc- 
ftrained  from  an  amufement  generally  deemed  innocent,  to  prevent 
the  gradual  approaches  to  g'lilt.  But  the  prohibition  ofinnaceit 
«mufcments,  to  prevent  thofe  which  are  not  fo,  will  excite  a  diHike 
to  the  law  and  prevent  its  execution.  The  beft  policy  would  be 
to  prohibit  amufements  in  that  ftage  when  they  may  be  deemed 
criminal,  and  leave  to  makind  the  liberty  of  whilingaway  tlie  tedi- 
ons  hours  of  life  by  innocent  amufcnients  ;  for  then  tliere  will  be 
a  much  greater  probability,  that  the  laws  will  be  executed.  The 
rigor  of  the  laws  in  j)rohibiting  amufemcnts  ftrongly  fpcaks  the  . 

puritanic  fpirit  of  the  times  in  which  diey  were  made  ;  but  the  ob-  J 

ftrvancc  of  them  at  the  prefcnt  day,  docs  not  manifcftmuch  of  the  J 

principles  of  purilanlfci. 

Vf.  /  LTary  not  only  vacates  thefecurity  for  the  debt,  bnt  is 
an  offence  puniflmble  by  ftatute.  Every  perfon  who  (hall  take, 
or  receive  in  any  way  whatfoevcr,  for  the  forbearance  of  the  pay- 
ment of  money,  or  any  other  thing,  above"  tlic  fam  of  fix  per  cent, 
for  a  year,  and  at  that  rate,  for  a  greater  or  lefler  fum,  or  for  a 
longer  or  fhorter  rime,  fball  forfeit  the  value  of  the  g>ods  or  money 
lent  or  fold,  one  half  to  the  pnblic  treafury  and  the  other  half  ta 
any  informer  whofliall  fue  for  and  profecutc  the  fame  to  eifc^. — 
A  procefs  is  alfo  prcfcribed  by  ftatute,  by  which  offenders  may  be 
bound  to  their  good  behaviour,  but  this  isobfolete. 

VII.  9  Cheating,  is  the  defeating  of  fome  pcrfou  of  Ins  right,  isaa 
offence  at  common  law,andpunilhable  by  fine,  In^prifonmcnt  and 
pillory.  All  deceitful  practices,  in  defraudlii-  ur  cndeavourmg  to  de- 
fraud  another  of  his  known  right,  by  fome  artful  device,  contrary 
to  the  plain  rules  of  common  Ijoncfty ,  arc  deemed  criminal.  Sudi 
asplaying  with  falfc  dice  ;  cauiing  an  illitcrtate  perfon  to  ^'^^^^^^^ 

/  5t»ta:c»,  a63.        ^  4  Black.  Oa,  xj8.     i  Hswk^P.  C  i»5 
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^eed,by  reading  it  over  to  him  in  worcfe  diiFercnt  from  what  arc 
-written  :  pcrfuading  a  woman  to  execute  writings  to  another  as* 
iruftec,  upon  an  intended  marriags,  which  in  truth  contained  no 
fw:h  thing  but  a  warrant  to  confers  judgment  ;  fu^^preffing  a  will 
and  ihe  like. 

Vin.  r  Fraudulent  conveyances  of  real  and  perfonal  property, 
and  all  contraAs,  judgments  and  executions  made  to  avoid  juft 
debts,  are  void  as  relative  to  the  perfuus  intended  to  be  defrauded  ; 
and  all  parties  to  fuch  fraudulent  conveyances,  contra (fts,  judgments 
and  executions,  being  privy,  who  fhall  knowingly  juftify  the  fame 
to  be  done  bona  fide,  and  on  good  confideraiion,  or  (liall  alien,  or 
affign  any  cftate  fo  conveyed  to  them,  (hall  forfeit  one  year*s  value 
ofthe  rent  of  the  land,  or  other  profits  of  the  fame,  the  whole  va- 
lue of  the  goods  and  chatties,  and  the  amount  of  tlie  money  con- 
tained in  the  covinous  contra^,  and  fuffer  half  a  year's  imprilbn- 
mcnt ;  the  forfeiture  to  be  equally  divided  between  the  party  ag- 
grieved and  the  county  treafury. 

IX.  /  Setting  up  lotteries,  to  fell  or  tlirpofe  of  goods,  or  any 
thing  wliate\'cr,  or  by  wagers,  fliooting,  or  any  other  fuch  way  or 
exercife,  to  fell  and  difpofe  of  money  or  any  thing  at  adventure,  or 
to  fct  up  notifications,  to  entice  people  to  depofit  or  rifque  property 
for  fuch  purpofcs,  fubjeftsthe  oifenders  to  forfeit  the  value  of  fuch 
goods,  money  or  other  thing"  fo  difpofed  of;  one  half  to  the  profc- 
cutor,and  tlic  other  half  to  the  county  treafury :  and  if  common  in- 
formers fail  to  profecute,  grandjurors  are  directed  to  make  prefent- 
iuent.  t  To  buy,  fell,  or  difpofe  of  lottery  tickets,  iflucd  by  the 
anihont}'  of  any  ftate,  but  thib,  liibrjeAs  tljcoircnder  to  a  penalty  of 
forty  (hillings,  half  to  the  town  where  the  oflc  nee  is  committed^ 
and  lialt  to  the  informer,  without  appeal. 

X.  u  No  briefs,  craving   the  charitable  contribution   of  the 

people  in  any  towns  or  focieties,  ftiail  be  read  or  attended  to,  with-" 

out  the  allowance  of  ihc  governor  and  council,  and  by  tlicmdired- 

ed  where  it  ihall  pafs,  on  penalty  of  five  pounds,  to  be  forfeited  by 

the  perfon  who  flialJ  read  and  publifli  fuch  brief,  not  allowed  and 

diredted  as  afi»refad,  one  third  to  the  informer,  and  ti^  red  to  ilie 

county  treafury,  unltf*  it  be  done  in  foinc  town  or  focicty,  upoa 

Z  z  ibiuc 
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fome  fpccial  occafion,  for  zny  of  their  own  diAiefled  or  afiiidcd 
inhabitants. 

Xt.     V  NuiCances  were  defined,  when  we  treated  of  them  as 
a  private  injury.    When  they  aifeft  the  public,  a  puniihinent  k 
provided  by   (latute.     If  any  perfon  block  up  or  lay,  or    cauie  to 
belaid  in  any  highway,  any  ftone,  trees,  or  timber,  or  by  dtggingr 
or  any  means  obftruft,  hinder  or  endanger  the  paflage  of  traveller* 
in  fuchways,  he  (hall  on  conviction  pay  the  charge    of  repairing* 
clearing,  or  filling  up  the  fame,  and  incur  the  penalty    of  twenty 
{hillings,  one  half  to  the  town  treafury  and  the  otber  lialf  to  the 
informer.     If  any  perfon  ere^l  or  fei  up  any  gates,  bars,  rails,  or 
fence  upon,  or  acrofe  any  highway,  country  road  or  ftreet,  or  con- 
tinue any  fuch   to  the  annoyance  and  incumbrance  of  the  (ame^  it 
ihall  be  deemed  a  common  nuifauce,  and  be  lawful  for  any  perfon 
to  pull  down   and  remove  the  fame. 

If  any  perfon  fliall  obftru€k,  flop  or  dam  any   river,   brook, 
ftreani,  or  run  of  water,  out  of  its  natural  courfe,  without  liberty 
^tbe  town  where  they  are  ;  and  if  any  perfon  ihall  dani^  Rop, 
or  obftruA  any  brook,  river  or  dream,  or  run  of  water,  or  fliall  by 
darning,  digging,  or   the  like,    turn   them  out  of  their  nutar^l 
eourfe,  to  the   prejudice  of  any  town,   proprietors,  or  particular 
perfons,  the   fame  (hall  be  deemed  a  common  nuifauce,   and  may 
be  removed  as  fuch  ;  and  the  pei-fon  making  fuch  nuiiance  after 
warning,  (hall  remove  the  fame,  upon  penalty  of  five  fhilljngs  per 
week,  during  its  continuance,  one  half  to  the  complaioer,  and  the 
other  half  to  the  town  treafury,  where  the  offence  is  committed: 
provided  that  tl)e  ad  fhall  not  be  undei  flood  to  hinder  any  dam  for 
a  mill  or  other  ufe,  where  no  fpecial  damage  accrues  to  any  p^: 
fon. 


rBr 
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BRIBERY,  is  where  a  judge,  or  other  perfon  concerned  ip 

the  adminiflration  of  joftice,  takes  an  undue  reward,  to  influence 

bis 
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bis  behaviour  in  his  office,  and  is  punilhable  at  common  law,  by 
fine  and  imprifonmcnt,  7  and  thofc  who  offer  a  bribe,  which  is  not 
accepted,  are  puniftiable  in  the  fame  manner.  Our  Icgiflatnrc  have 
made  no  law  on  this  fobjea,  nor  has  there  ever  been  a  profccution 
of  this  nature  before  our  courts.  '  Bribery  and  undue  influence  in 
the  elraion  of  officers,  were  confidered  when  we  treated  of  that 
fubjea. 

11/  z  Barratry  at  common  law,  is  the  frequent  ftirring  up 
fuits  and  quarrels,  between  the  people,  either  at  law  or  otherwifc, 
and  is  punifhable  by  fine  and  imprifonment,  and  if  the  barrator  bo- 
a  lawyer,  by  difability  to  practice.  The  fuing  of  a  perfon  in  the 
name  of  a  fiaitious  plaintiff,  or  one  ignorant  of  the  fuit,  and  who 
has  given  no  authority  to  do  it,  is  not  only  a  civil  injury,  but  an 
offence  at  common  law. 

<,  Barratry  by  ftatute,  is  the  vexing  of  others  with  unjuft,  frequent 
and  needlefb  foits,  and  is  puniAiable  by  a  fine  of  five  pounds,  pay* 
able  to  the  (late  treaPury,  and  to  become  bound  before  the  court, 
by  whom  he  is  convi^ed,  to  his  good  behaviour,  for  one  year  a^ 
lead,  and  on  refufal,  to  be  commiited  for  that  time,  or  till  be  com- 
ply. 

III.  h  Vexatious  fuits  by  (latute  are,  where  a  perfon  wittioglj 
and  willingly  wrongs  a uother  by  commencing  and  profecuting  any 
a^ion,  fuit,  complaint  or  indi^ment  in  his  own  name,  or  in  the 
name  of  others,  with  intent  unj  iftly  to  vex  and  trouble  him,  and 
the  puniflimentis  treble  damages  to  the  party  injured,  and  a  fine 
of  forty  fhillings  10  the  county  treafury,  and  for  the  third  offence^ 
he  ihall  be  adjudged  and  puoceeded  againft  as  a  common  barrator* 

IV.  c  Maintenance  is  an  officious  intermeddfing  in  a  fuit,  that 
no  way  belongs  to  one,  by  maintaining,  or  atlifting  either  partV 
with  money,  or  in  any  other  way  to  profecute  or  defend  it,  and 
is  punifhable  at  common  law  by  fine  and  imprifonment.  To  main- 
tain the  fuit  of  a  relation,  fcrvant,  or  poor  neighbour  out  of  cha- 
rity and  compaffinn,  is  not  criminaL 

V.  '  Champerty,  is  where  a  bjargain  is  made  with  t  plaintif 
or  deftadanr,  to  divide  the  land  or  other  matter,  iu  conted,  be^ 

twcen 
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that  the  champerter  carry  on  the  fuit  at  his  own  exnence       Thk 
o.fe„ce  «  puoifhablc  at  coannou  law,  b,  fi„e  and  ImprifonLnt 

V/.  .  Confpiraey,  is  .  combination  to  indid  or  procure  to  be 
profecuted  a«  i„„oceut  man  falfdy  a„d  maliciodly,  and  v.ho  « 
accard.„gly  indicled,  and  acquitted.  There  „,aft  J.wo  or  ^re 
confpu-ators,  no  probable  caufe  «f  c«nplaint,  circumJbnces  to  evi- 
dence a  malidou,  dcfign,  an  aauali„diament,andan  acquittal. 
We  haveconfideredtlieprivate  remedy  in  favour  of  the  party  ia- 
jured-Thepublic  offence  at  common  law  i.  poniibed  by  fine, 
'Mprifonmeni,  and  pillory.  '  ' 

r.,nTl"\  ^  inibracery,  is  an  attempt  to  influence  the  jury,  cor- 
"Ptlytoone  fide,  by  promifle,,  perfHafions,  entreaties'  uLe^, 
entertamments  and  the  like,  and  the  pu«i/hn«„t  at  co,nn,o„  ]ai 
«  tine,  and   intprifonnjcnt. 

wicked  parnahty  of  ,.K?gcs,  {offices,  and  other  magi(lrat.s    i„  the 

.trrr  !;'^  ^^ ""'"-''-  -^f'"- «' ->  ^-^  p- 

iftable  by  fine  and  imprifonmeut.  '^ 

ofluoft  ^7^''**">'^*''ereanoffice>unWuHy  takes  by  coW 

of  h^s  oAce.  from  a  man,  any  money,  or  thing  of  value    thatT  : 

not  doe,  or  more  than  is  due,  or  before  If  ;.  J     *'"'''  ^"«  '•  i 

\>Y  fine  anJ  5«    T                                         •*"'•  '^  "  puni/hable  ^ 

t.o«ed  m  th.  chapter ,  never  heard^„y  p^ofecution  in  this  ft.te.  ' 

Chapter  Thirteknth. 
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»4  Wack.  Com.  ii6.        ft  v,^k    n    r>  All 
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*  V    AU  parents  and  niailers  .ofchiUron,  are  reqtiif ^ .  to  teac^ 

and  inftru^,  or  to  caofc  to  be  taught  and   inft routed,  all  children 

under  ttieir  care,  apccording  to  their  ability,  to  read  the  Knglifii 

tongiic  well,  and  to  know  the  laws  againi^  capital  offences,  or  at 

leaft  to  iodnid  them  in  the  rudiments  of  religion, bj  learning  fhem 

fome  ih«rt  orthodox  CBtechifm.     A  neglcd  of  this  duty,  fubjc(^& 

thein  to  a  'forfeiture  of  twenty  ihillings  for  theufe  of  the  poor 
the  to.wn. 

A!l  parents  and  tnaftcrs  fliall  employ  and  bring  up  their  children 
and.  apprentices,  in. fome  honcft  and  lawful  calling,  labour,  or  em- 
j^loymeut,  profitable  to  thenifclvcs  and  the  flaic,  and  on  failure  the 
felechncn  luay  bind  ihem  out. 

.  n.  k  The  ftubbornefs  of  children,  is  punifhed  in  aid  of  family 
government ;  and  when  a  child  or  fervant,  upon  a  complaint  made, 
fliall  be  convicled  of  any  ftubborn  or  rebcllioHs  carriage,  againft 
their  parents  or  mafters,  before  any  two  afGftants,  or  juftices  of 
the  peace,  they  are  author'fed  on  conviftion,  to  commit  fach  child 
or  fervant  to  the  houfe  of  correi^ion,  there  to  remain  under  hard 
labour  and  feverc  jxuiifhment,  fo  long  as  faid  authority  fhall  judge 
fiieet>  who  on  reformation  of  fuch  children  or  fervant s  may  order 
their  difcharge. 

III.  i  All  rogues,  vagabonds,  and  fturdy  beggars,  and  other 
lewd,  idle,  profluie,  diflblute  atid  diforderly  perfuns,  that  have  no 
fettlement  in  this  ftate,  may  by  an  afliftant,  or  juftice  of  the  peace, 
be  fent  to  the  workiioufe  of  tlie  county,  and  there  be  kept  to  hard 
Lbour,  under  the  regulations  of  fuch  workhoufe  until  releafed  by 
order  of  law. 

All  pcrfons  ufing  or  pretending  to  ufeany  fubtlc  craft,  j.ipgling, 
unlawful  games  or  plays,  or  feigning  thcmfelvcs  to  have  knowledge 
in  phyfiognomy,  palmiftry,  or  pretending  they  can  tell  dcftinic^, 
fortunes,  or  difcover  where  loft  orftolen  goods  may  he  found  :  alfo 
common  pipers,  fiddlers,  runaways,  f^ubborn  fcrvanis  or  children, 
common  drunkards,  common  niglit walkers,  pilferers,  wanton  and 
lafcivious  perfons,  either  in  fpeecl,  or  behaviour,  common  raiieis 
orbrawleis  :  alfo  fuch  as  are  guilty  of  reviling  and  profane  l].to':- 
itio,  or  neglea  tlieir  callings,  mifpend  wLat  tiiey  earn,  and  do  i:oC 
I  Sai«-c5,  :o.        k  IbiJ.         /  ijj.  aoS,  provxle 
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')>rovide  for  themfelYtt  and  the  (tipporc  ofdieir  (kmilleSy  BpoQ  due 
convif^ioD  of  any  of  the  offences  or  diforders  aferefkid,  maj  be  feoi 
to  the  workhoufe.  There  can  be  no  doubt  bnt  that  moft  of  ik 
ads  and  chara^ers  above  defcribed,  are  rhe  proper  fiibje^l  of  l^d 
antmadverfion  ;  but  fuch  general  exprefliona  give  fisch  a  booadM 
latitude  of  con(lruift(ony  and  difcretion  to  conrts,  an  to  be  locompa* 
tible  with  civil  liberty.  The  crimei  ooght  to  be  defined  for  wfaicfa 
filch  fevere  punifhments  are  to  be  infli<%ed,  and  tliis  would  be  a 
very  proper  fubjeft  for  iegiflative  confideration. 

IV.     The  law  refpeding  taverns  is  calculated  to  render  them 
ufcftil  and  convenient  for  the  community  without  encouraging  dna- 
kcnefs  and  idlenefs.     >»'Upon   nomination  by  the  civil  authority 
and  fele^men  of  the  town,  the  coanty  courts  have  power  to  gnat 
licences  to  theperfons  nominated,  to  continue  ia  force  one  year,  and 
ihall  take  a  bond  in  the  Uim  of  twenty  pounds,  conditioned  for  die 
obfervanc^  of  the  laws  refpeding  taverns.    No  licenlbd  tavern- 
keeper  (hall  fufFer  any  minors,  apprentices,  fervants,  or  negroc* 
to  fit  drinking  in  his  houfe,  or  to  have  any  ftrong  drink,  witboat 
fpecial  order  and  allowance  of  the  parents  and  mafters,  opon  tbf 
penalty  of  fix  fliillings  for  every  o6Pence  :  nor  ihall  they  fiitfer  any 
perfons,  (ftrangcrs  and  travellers  excepted,)  to  meet  in  companiet 
in  their    taverns,   on   the  evening  preceeding  or  following  tbe 
Lord's  day,  or  any  day  of  public  fading,  upon  penalty  of  forty  fiiil- 
ling*;:  but  if  fiicii  tavern- keeper  forbid   their  continuance  in  lot 
bouiie,  and  give  notice  to  fome  confiable  lie  fliall  be  cxcufed  firdm 
the  penalty.     If  any  inhabitant,  or  pcrfon  belonging  to  a  towD,b« 
fDund  in  any  tavern,  the  niglit  preceding  or  following  the  Loid'i 
^Ay  at  any  time  ;  or  after  nine  o'clock,  on  any  other  niglit,  except 
for  fome  good  reafon,  or  extraordinary  occafion,  he  (hall  incur  a 
penalty  of  three  fuill ings.   It  is  the  duty  of  conftables  to  make  fearch 
and  command  fucb  people  to  depart,  and  on  their  refafal,  ntsy  ««'' 
reft  and  keep  them,  till  they  can  carry  them  before  an  afliftant  or 
jufticc  of  the  peace,  and  on  convidion,  they  ihall  incur  a  penalty 
of  fix  niillings.     No  tavern-keeper  (hall  fuffer  any  inhabitant  of  2 
town,  or  coining  from  another  to'-n,  to  fet  drinking,  or  tippling 
^1  his  h^ufe  or  dependencies,  or  to  continue  there  more  than  the 

fpace 

•^  Statutes,    440. 
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II  {pace  of  an  hoar  at  a  time,  (travellers  or  perfous  on  buiineis,  or  any 
r         eactraordinary  occaTiou  excepted,)  oii  penalty  of  fix  &illing5. 

The  civil  authority,  fcle6lmen   and  grandjurors  may  caiife  the 

names  of  tavern-haunters  to  be  polled  at  the  doors  of  taverns,  for. 

*■         bidding  tavern  keepers  to  fell  them  ftrong  drink,  and  if  a  tavcm- 

"  keeper  afterwards  fell  any  ftrong  drink  to  a  perfon  fo  poftcd,  he 

*  fhall  pay  a  fine  of  three   pounds  :  and  if  fuch  tavern  haunters  do 

•  not  reform,  they  may  be  con>pelled  to  find  fureties  for  their  good 
behaviour,  and  on  failure  may  be  fabjefted  to  pay  a  fine  of  twenty 
fhillings,  orfit  in  the  (locks  two  hours.  Thefe  laws  were  made 
at  a  very  early  petiod  of  our  government,  and  evidence  the  difpofi. 
tJon  of  our  anccftors,  to  prevent  the  deftrudlive  pra^ices  of  idle- 
nds  and  drunkennefs.  They  are  unqueftionably  too  fcvcre  and 
rigid,  and  anneceflarily  abridge  the  liberty  of  the  people,  in  i*egard 
to  amufemcnts.  The  confequence  is,  that  they  are  little  regarded, 
profecutibns  have  rarely  been  had  upon  therii  for  many  years, 
and  they  may  generally  bo  confide  red  as  obfolete.  it  wodld  be 
mach  founder  policy  to  repeal  thefe  laws,  and  eftablilh  fuch  regula- 
tions re(pe6lii>g  taverns,  as  arc  really  ncceflary  to  prevent  their 
abufe,  and  enforce  the  thorough  execution  of  them.  But  the  mak- 
ing of  fiich  rlgourocis  laws,  that  mankind  condemn  them,  and  are 
JifiiicUaed  to  their  execation,  is  in  effcd  to  leave  the  liibjea  with- 
oat  tiiy  regulation  or  reftraint. 

I  V.  •  Unlicenccd  houfes,  are  reftramed  by  a  ftatute  enabling,  that 

I  ko  peHbns,  (except  fuch  as  have  a  licence  from  the  court  of  com* 

tnoa  pleas  of  the  county  in  which  they  dwell,  for  keeping  a  tavern 

orhoule  of  public  entertainment,)  /hall   be  a  common  viduallery 

inholder,  taveroer,  or  feller  of  wine,  or  ardent  fpirirs,  beer,  ale,, 

cyJrr,  or  any  other  ftrong  liquor  by  a   lefs  quantity  than  a  pint  of 

wiwe,  or  ardent  fpirits,  a  quart  of  metheglin,  cyder,  beer  or  fuch 

like  liquor,  and  tliat  delivered  and  carried  away  at    one  time,  on 

peiilf^  of  twenty  ftiillings  for  every  offence,  payable  to  the  treafu- 

ry  of  the  town  where  fuch  olFence   is  committed.     And  any  oiie 

alliftant  m*  juftice  of  the  peace,  has  power   o  bear  and  determine  all 

breaches  of  this  a&,  and  no  appeal  lies  from  his  judgmcni.     Tlic 

oath  of  one  credible  witnefs  is  declared  to  be  fufHclent  evidences; 

and 
«  Sutntei,  4jc« 
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md  conftables  and  grandjorors  are  direded  to  fearth     aTter     and 
make  due  prefentmeut  of  all  breaches  of  tbts  law. 

VI.     •  Drunken  nefs   is  where  a  per  ion  l>y  the  ufe  of   fpirhous 
liqaorSy  is  bereaved  and  difablcd  in  the  ufe  of  his  rcaibn,  and  uq- 
derilanding,  appearing  by  liis  fpeech  or  behaviour,  aad  is  puci/Ixa- 
hlehy  a  fine  of  eight  /hillings,  payable  to  the  town  trcaftiry,  for 
the  ulc  of  the  poor,  and  for  want  of  goods  whereon  to  naake   dif- 
trcfs,  the  offender  may  be  fct  in  the  llocks,  not  exceeding    three 
hours,  nor  Icfs  than  oue. 

V^II.  ^  If  any  man  Hiall  wear  v.onian^s  apparel,  or  any  'vifo- 
nian  man's  apparel,  fuch  oftcnders  on  conviction  fhall  be  corporally 
pmi(hed  or  fined  at  the  difcrriion  of  the  county  court,  not  exceed- 
ing five  pounds  for  the  ufe  of  t lie  trcalury  of  the  county,  where  the 
ofFciKc  is  committed. 


Chapter     Focrteenth. 
OF  CRIMES  AGAINST  THE  PUBLIC  HEALTH. 

y    X  O  prevent  the  fpreading  of  infectious  dsforders,  it  is  pro- 
vided that  when  any  perfons  coming  from  abroad,  or  from  any 
town  or  place  in  this  (late,  are  vifitcd,  or  lately  have  Been  vi/iied, 
with  the  fmall  pox,  or  other  contagious  ficknefs,  or  that  may  juftly 
be  fiifpcdcd  of  any  fuchinfeccion,  which  may  probably  be  toiimiu- 
nicited  to  others,  the  fcledmen  are  in^po\Aerfd  by  warrant  from 
twoafliilants  orjufticcs  of  the  peace,  to  take  care  ami  make   the 
bell  provifions  to  prcicrve  the   iniiabitauts  from    infcdion,  by  re- 
moving div\  placing  fach  infcded  perfons  in  a  fcparate  houfc,  or 
l;onfcs,  and  to    take  care  of  them,  hv  providing  nurfes  andncccda- 
ries  at  the  char<ve  of  the  prirtics,  their  parents  or  maftcrs,  if  able, 
if  not,  at    the  cxpcnfe  of  the  town  where  ihcy  belong,     llie  nc- 
cOMiits  lo  be  aojiiftfd  by  the  authority  who  granted  tiic  warrant 
:*ik1  the  moiuy  to  he  Itvied  by  dillrefs  (igned  by   them.     When  it 
iJi.ll  btf  ncvitilury  iW  the  tukiug  care  of  ihcikk,  two  aflilbnis,  or 
;u'r.c:cs  or    ilie   pca:e,  jiiay  by   warrant  dirccicd  lo  ii:e  Oicriir  cr 

'<oii;laU!c,  ;i1kI  With   the  advke  and  direclion    of  the  fciectmcn  of 

ll-e 
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GF  CRIMES  AGAINST  THE  PUBLIC  HEALTH.        361 

the  town  where  fuch  fick  are>  to  imprefs  and  take  convenient  hoofes,. 
lodgings,  nurfes,  and  neceflaries,  for  the  accommodation  ofthefick. 
IF  in  towns  vifited  by  ficknefs,  nurfes  cannot  be  procured,  and  tber« 
IS  danger  of  fufFcring,  proper  perfons  and  necel&ries  may  be  im- 
prefled  in  any  other  town,  by  warrant  from  the  aothority  a&refaid. 

If  any  perfons,   feamen,  or  pailcngcrs  in  any  Ihip  or   vcflel,  ar- 
riving at   any  harbour  or  port  in  this  ftate,  happen  to  be  vifited 
with  the  fmall  pox,  or  other  contagious  diforder  during  the  voyage, 
Qr  come  from  any  place  where  fuch  ficknefs  prevails :  or  if  any 
pcrfon  (hall  come  from  any  town  or  place  in  this,  or  any  neighbor- . 
ing  (late  or  country,  where  fuch  infectious  diforder  does  prevail, 
or  has  lately  prevailed,  or  when  any  perlbnor  family  maybe  juftly 
fufpc£lcd  to  have  taken  fuch  infcftion,  it  (hall  be  in  the  power  of 
the  fclcctmen  of  tlie  town,  to  order  fuch  perfons  or  family  to  con- 
fidiement  in  fuch  veflel  and  fuch  place,  or  houfe,  and  for  fuch  lime  as 
they  (hall  think  proper  :  and  if  neccflary,  on  application  to  one 
%i(n(lant  or  juftice  of  the  peace,  or  more  if  convenient,  who  are  au- 
tliorifed  by  warrant  direfted  to  the  (herifF  or  conflable,   and  for 
want  of  fuch  o(Iicers,  or  for  any  fpecial  reafon,  to  fome  fuitablc  per- 
fon  to  remand  fuch  perfons  onboard  again,  or  to  confine  them  in 
places  a(figned  them  on  board  6|[  on  fhore,  and  to  prevent  perfons 
from  going  to  or  from  them  contrary  to  orders  given. 

If  in  any  places,  the  diftrefs  and  difh'calty  (hall  be  fo  great  as  to, 
require  further  provifion,  the  governor  withtlic  advice  and  coofent 
of  the  council,  may  give  fuch  orders  and  diredlions,  as  they  think 
fit,  to  prevent  the  fpreading  of  luch  infcftion,  or  any  thing  rela- 
ting thereto. 

If  any  perfon  fliall  tranfgrels  any  rule  or  method,  made  by  this 
a&,  or  provided  by  virtue  thcrof,  by  rcfufing  to  nurfe  or  tend  a  fick 
pcrfon,  or  by  refortingto  fuch  fick  perfons,  or  the  places  where  they 
arc,  or  (hall  without  licence  from  the  civil  authority,  or  felc^nicn, 
come  on  fliore  from  fuch  (liip  or  veflel,  or  fliall  go  from  any  other 
place,  where  they  are  confined,  or  being  appointed  to  tend,  and 
be  with  fuch  fick  perfons,  (hall  go  from  the  places  or  houfes  to  any 
A  a  a  other 
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pcrfoTi  h?S  been  involuntarily    expofed  to  and  probable   has  takfo 
the  infe6 ion  in  the  natural  way.     Whenever  the   ci\il   auihontT 
and  felfi^men  (hall  grant  liberty  to  inoculate,  they  arc  directed aa^ 
re<juired  to  afTigti  the  phcc,  houfc  or  houles,  where  it  fkall  be  car- 
ried on,  and  the  infected  pcrfoiis  kept  :  and  to  appoint  and  approve 
Eurfes  and  tenders,  and  give  orders  refpecting  the  time  the  nuilb 
and  tenders,  and  the  perH«ns  infecled,  ihail  continue  in  the  placn 
appointed,  and  alfo  rcipectin^  their  clcailltig  and  coming  out  :  and 
fuch  other  orders  and  dlrcitionsas  they  fliall  judge  moft  expedient 
for  prefer  ving  the  inhabitants  from  takiiig  fuch  infection.     i-Veiy 
perfonwhofhall  voluntarily   take,  receive,  give,  or  comxnnuicatc 
the  fmall-pox  by  inoculation,  or  be   aiding  and  afHRiog    therein, 
fhall  forfeit  and  pay  to  the  tfeafurer  of  the  town,  fifty  pounds  for 
every  offence  ;  and  ever>  perfon  who  (hall  tranfgrels  any  of  the 
rules  or  orders  made  or  given,  in  purfuancc  of  this  acl,  fliall  for- 
feit to  the  trcafurer  of  the  town  where  the  offence  is  committed, 
a  fum  not  exceeding  twelve  dollars,  nor  lefs  than  one,  to  be  reco- 
vered before  an  affilbut  or  juflice  of  the  peace,  without  appeal,  and 
on  refiilal,  to  pay,  may  be  difpulcd  of  in  fervice  to  any  inhabitant  of 
this  (late,  foi  the  coft  and  forfeiture.     Upon  profecution  for  receh:- 
Jng,  or  communicating  the   fmall-pox  by   inoculation,    if  probable 
proof  be  adduced,  the  perfon  profecutcd  iball  be  deemed  guilty, 
unlefs  he  will  exculpate  himfelf  on  oath.     If  any  perfon  Qi^H  be 
inoculated  out  of  the  (late,  and  come  into  any  town  in  this  (late, 
he  fliall  forfeit  to  the  treafurer  of  fuch  town,  one  hundred  and  fifty 
dollars,  to  be  proved  as  aforcfdid. 

Befides  thefe  offences  created  by  flatute,  whicli  I  have  particular- 
ly inveilig;ated,  there  are  lundry  of  a  nature  hardly  important 
enough  to  be  treated  of  in  an  elementary  work.  It  will  be  fufh'ci- 
ent  to  mention  them  and  refer  10  ilie  llatutes  for  an  explailation. 
Thefe  are  (latutes  toregiilare  the  aftize  of  brick,  for  the  inf|)e<ftwn 
of  provifion,  direfting  the  mai  king  of  cattle,  flicep  and  fwine,  to 
authorife  tlie  reftraint  of  mad  dogs,  to  prevent  encroachments  on 
highways,  to  prevent  the  exportation  of  raw  hides,  to  regulaJC 
tnills  and  millers,  weights  and  meafures,  to  prohibit  the  tanning'' 
leather  without  licence  from  the  county  court,  and  the  felling  <^f 
Icktber  unfealed. 

•1  . Qn^r* 
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Chapter    Fifteenth. 
OF  MISDEMESXOIIS. 


E  have  (;onfi<Ierecl  all  the  crimes  which  are  cxprcfsly  defined 
by  (latute  or  common  law,  we  have  feen  that  the  exiftencc,  the  peace^ 
the  good  order  and  the  {lability  of  the  government,  and  the  righu 
and  happinefs  of  the  citizens,  are  effectually  guarded  and  protect- 
ed, by  the  terror  of  penalties  and  punifhmentr.  But  as  it  has  been 
<:en{idered  to  be  impoilible  to  delignate  every  adlion,  that  defervet 
punifhmeut,  courts  of  law  have  ailumeda  difcretionary  power  of 
punifhing  thofe  afts  wliich  they  deem  criminal,  (tho  warranted  by 
no  cxprcfs  law)  as  mifdemefnors  at  common  law.  r  It  has  there- 
fore been  adopted  as  a  general  maxim,  that  all  kinds  of  crimes  of  a 
public  nature,  all  difturbances  of  the  peace,  and  all  odicr  mifde- 
niefnors  of  nctorioufly  evil  example,  may  be  profecuted  as  public 
offences — but  injuries  of  a  private  nature,  which  do  not  concern 
the  public,  cannot  bepunifhedas  mifdemefnors.  The  punifhment 
to  be  infllflcd,  muft  be  fine,  imprifonment  and  pillory,  which  arc 
the  common  Jaw  puni/hmenls.  /  It  has  alfo  been  laid  down  as  a 
general  principle,  that  every  crime  committed  againft  the  law  of 
nature  may  be  puniflicd  at  the  difcretion  of  the  jud^re,  where 
the  legiflature  has  not  appointed  a  pariicub.r  punifliment. 

Our  courts  have  recognized  this  do<5lrinfc  of  the  common  law  i 
but  they  ought  to  exercife  fach  power  with  great  circumfpefftioo, 
and  caution.  It  appears  to  me  not  only  incompatible  withjufticc, 
and  dangerous  to  civil  liberty,  but  unnecefl'ary  for  the  prefervatioa 
of  government.  The  fupreme  excellency  of  a  code  of  criminal 
laws  confifts  in  defining  every  adttbat  is  panilhablc  with  fuch  cer- 
tainty and  accuracy,  that  no  man  (hall  be  expofed  to  the  danger 
of  incurring  a  penalty  without  knowing  it,  and  which  fhall  not 
give  to  courts  an  incalculable  latitude  of  conftruciion,  with  refpcdk 
to  the  conduft  of  mankind,  and  an  unbounded  difcretionin  punidi- 
nicnt.  •  Upon  the  principle  adopted  refpcdling  mifdemefnors,  a  man 
may  do  an  ad,  which  he  knows  has  never  been  puniihed,  and 
againft  which  tliere  is  no  law,  yet  upon  a  profecution  for  it,  the 
fiourtmay  by  a  determination  fubfequent  to  the  act,  judge  it  to  b^ 

a 
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t  crime,  and  inificl  on  him  a  feverc  puniihment.  This  mode  oFpro* 
ceeding  manifedly  partakes  of  the  odious  nature  of  an  ex  pofb  facto 
law,  and  fubjecbs  a  man  to  an  inconvenience  which  he  couI<I  not 
pofliblj  foreiee,  or  calculate  upon,  at  the  time  of  doing  the  md. 
Wliere  the  law  is  explicit,  and  a  man  knows  the  coniiequence  of  do- 
ing a  certain   ad,  he  cannot  complain  if  lie  is  fubjeded  Co  liifier 
the  puniibment  to  which  he  has  knowingly  expofedhimfcif ;  and  ihe 
riique  of  which  he  took  into  calculation  at  ilie  time  of  commictinfl^ 
the  crime.     But  to  puniOi  a  man,  when  he  could  not  know  that  the 
tA  was  the  fahjed  of  criminal  jurifprudence,  cannot  be  deemed 
tonfiftent  with  reafoii  or  juiUce. 

Courts  of  law,  ought  always  to  be  under  the  guide  and  reftraint 
of  ftrait  rule,  and  preciie  definition  :  they  nuglit  never  to  be  allow^- 
ed  to  depart  from  the  well  known  boundaries  of  exprefs  law,  in- 
to  the  wide  field  of  difcretion.     If  they  are  acculiomed  to  the  ex- 
crciicof  (bch  a  power  in  one  inftauce,  there  is  reafon  to  apprehend 
the  extention  of  it  to  others,  and  iliat  the  law  inflead  of  being 
founded  oo  plain  and  fixed  principles,  will  be  as  uncertain  as  the 
whim  and  caprice  of  the  court.     There  certainly  is  danger  to  be 
appreheiuled  from  the  exercile  of  fiich  a  power   in  times  of  con* 
rulHons^  when  the  fpirit  of  party  runs  high  :  for  tlicn  it  is  very 
yxfCble  that  courts,  influenced  by  political  prejudice,  might  punifli 
^ith  great  icverity,  actions  which  are  very  innocent  in  a  moral 
view.     No  man  can  feel  fafe  and  quiet,  when  he  knows  that  courts 
iiave  a  power  over  him,  the  extent  of  wliich  is  fo  undefined,  and 
the  confequence  fo  uncertain,  that  he  cannot  know  tiie  one,  or  cal- 
culate upon  the  other.     But  when  it  is  confidered,  tliat  this  power 
Is  unneccflar}'  for  the  public  welfare,  it  is  the  more  extraordinary 
that  it  has  ever  been  exercifed.  Society  can  never  be  in  danger  from 
gn  inability,  or  want  of  laws  to  punilh  a  fingle  crime.  Whenever  an 
aA  is  done,  of  fuch  a  nature  as  merits  punifliment,  the  legiflatore 
may  promulgate  a  law  rendering  it  criminal  and  piminiable  in  fii- 
tnre,  if  it  be  probable  that  the  repetition  of  fuch  aifts,  may  endanger 
the  public  peace  and  haj>pinefs  :  But  if  there  be  no  probability 
that  fuch  acts  will  be  fo  frequent  as  to  produce  fome  political  incon- 
•rnitnte,  there  is  no  neccflity  to  puuiili  it :  for  punifliment  is  n(>t 
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to  be  confidered  as  an  aft  of  vengeance,  merely  to  prniHh  a  maa 
becaufe  he  kas  done  wrong,  but  the  oiijeft  Is  to  punifh  afts,  the  pro- 
bable repetition  -of  which,  will  injure  die  rights   (^  the  peoplf 
i:  and  difhirb  the  peace  of  the  government.     As  thea  no  ill  conlb- 

s  quence  can  refult  from  leaving  unpunilhed  the  tingle  commiffioa  of 

gi  crhnes,  which  defence  to  be  puniHied ,  and  as  the  legiflature  can  in  all 

cafes  make  laws  expref^ly  defining  the  ads  which  are  to  be  deemed 
B  criminal,  before  any  political  mifchief  can  be  produced,  it  is  much 

J,  better  to  deny  to  courts  this  difcretionary  power  of  punching  th« 

afts  of  mankind,  as  criminal,  by  an  expoft  fafto  determination, 
and  leave  it  to  the  legiflature  to  afccrtain  what  afts,  which  arc 
not  now  punifhable^  fliall  hereafter  be  puniflied 

I  would  not  intimate  that  the  courts  in  this  flate  have  abufcd 
Ithis  difcretionary  power.  1  (hall  mention  one  iuftance  where  a 
profecution  has  been  had,  which  may  ferve  to  illuftrale  this  doftrine 
and  perhaps  lead  to  the  unfolding,  and  eftablilhing  principles  which 
may  be  more  accurate  and  uefr.iite.  Information  for  a  mifdemef* 
nor  at  common  law,  was  brought  ag^inft  a  man,  and  a  woman  wh» 
kept  hishoufe,  for  confining  his  wife  in  a  cage  a  number  of  years 
and  abufmg  her.  On  the  trial,  the  hulband  attempted  to  juftify 
his  condud,  by  flicwing  that  the  confinement  was  neceffary  on  ac- 
count of  her  diflradion,  and  that  flie  was  treated  with  all  poffibla 
tenderness.  It  is  probable  thrft  he  would  have  been  acquitted  had 
not  the  tide  of  popular  opinion  and  prej«idice,bccn  ftrong  againft 
him.  The  conviction  however  was  founded  on  the  principle,  that 
the  treatment  was  abufive,  and  the  confinement  unnecrflary. 
The  court  confidered  this  to  be  a  mifdemefnor  at  common  law,  and 
fined  the  man  a  large  fum,  and  inflidtcd  iniprifonment  on  the  w^- 
sian  that  kept  his  houfe. 


Chapter     Sixteenth. 
OF  THE  AGE  AND  CAPACITY  TO  COMMIT  CRIMES. 

X  O  conftitute  a  crime,  it  is  neceflary  that  there  fiiould  be  a  vid- 
•os  will,  and  an  unlawful  ad.     Wher«  the  will  is  not  exerdfed^ 

there 
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there  can  be  no  criminality,  and  as  it  is  impoffible  generally  fpeaking 
to  dil'cover  the  intention  of  the  mind,  in  any  way  but  by  an  overt* 
atl,this  is  with  propriety  made  the  criterion  by-whicfa  humain  tri- 
bunals judge  and  decide  with  refped  to  crimes,  tho  there  can  be 
no  doubt,  but  in  a  moral  view,  that  the  perfon  who  has  an  incea* 
tion  to  commit  a  crime,  and  is  prevented  by  fome  intcrvcDin^  cir- 
cvmdance,  is  as  guilty  as  if  he  had  done  tiie  a^. 

Thatexercife  of  the  will  which  is  eflcntial  to  conditute  a  crime, 
maybe  prevented,  wlierc  there  is  a  want  of  underftanding,  where 
the  act  is  the  refult  of  misfortune,  accident,  or  miftake,  or  where 
it  is  done  by  compulaon. 

t  Infancy  is  where  the  exertion  of  the  will  is  wanting,  on  ac- 
count of  a  defc<fl  of  the  unJerftanding.     Infants  under  the  age  of 
(even  years  are  fuppofed  to  be  totally  incapable  of  committing  a 
crime.     Between  the  age  of  feven  and  fourteen  years,  it  is  prefum- 
ed  that   they   are  incapable  ;  but   as  this  is  conlidered  to  be    the 
doubtful  period,  his  capacity  of  difceniing  between  good  and  evil, 
mnft  be  the  rule  of  determining.     M  an  infant  of  this  ago  appears 
to  have  a  mifchievous  dii'i^oruion,   and  to  have  conducted  in  (uch 
i  manner  as  to  fliew  huufelf  poflciled  of  difcretion,  he  may  be  confi- 
dered  gnilrv  of  a  crime.   The  rale  cannot^be  dependent  on  tlie  age 
of  'lie  dclincinent,  becaufe  we  find  great  difference  of  capacity  and 
difcrttion  at  the  fame  age,  but  it   ma  ft  wholly  depend  on   the 
fT:rcn;Trh  of  the  imdcrlhinding  ai  d  the  capacity  to  difcern  between 
good  and  evil.     A   girl  of  thirteen  years,  has  been  executed  for 
killing  her  miftrcfs,   and   a  boy  of  nine   years,   and  one  of  ten 
for  killing  their  compunioiis,  becaufe  one  by  hiding  himfclf,  and 
'  the  other>  the  body  of  him  he  had  killed,  they  maniftfted  a  confcl- 
oufncfs  of  guilt,  and  a  difcretion  to  difcern  between  good  and  evil. 
A  boy  of  eight  years  of  age,  h:^s  been  executed  for  burning  two 
barns,  b^-caufe  ijc  (hew  malice,  revenge  and  cunning.     In  fudi  in- 
ftanccs,  the  malice  liipplles  tiie  want  of  age. 

w  Idiot's  and  lunatics  arc  incapable  of  cxcrcifipg  the  will  for  want 
of  underllanding.  If  a  man,  ia  the  full  cxcrcifc  of  his  reafon,  com- 
mits a  capital  crime,  and  before  trial  is  bereaved  o4  it,  he  cannot  be 

tiitrd 
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.tiled  on  account  of  his  incapacity  to  make  his  defence.  If  after 
be  is  tried  and  found  guilty,  and  before  judgment  is  pronounced, 
he  iofe  his  fcnfrs,  judgment  ihall  not  be  pronounced,  and  even  after 
judgntent,  if  he  become  dift railed,  he  lliall  not  be  executed.  Whea 
there  is  a  doubt  whether  the  party  be  compos  or  not,  it  fliall  be  tri- 
ed by  jury.  If  a  lunatic  has  kic;d  intervals  of  underftanding,  and 
during  that  time  commits  a  crime,  he  may  be  puniflied,  for  hcthea 
has  that  excrcifeof  t/ill  whlcli  conftitutes  criminality. 

te  An  unlawful  a^  dene  by  mure  mvsfortune  and  accidenti  with- 
out any  deflgn,  implies  a  total  abfcr.cc  of  tlic  will,  and  therefore 
cannot  be  criminal  :  but  here  a  diuinvlion  is  to  be  made,  if  the 
xwifchicf  follows  from  the  performance  of  a  lavvrul  act  there  is  no 
guilt  :  but  If  a  jierfon  is  doinc  an  unlawful  cct,  and  a  ccnfcquence 
cnfaes  which  he  did  not  intend,  the  unlawful .i^is  of  the  acl  which 
he  intended  to  do,!makes  him  refponfible  for  all  that  Iblh)i»s. 

y  Ignorance  and  :r/iftakc  refult  from  a  defect  of  the  wIU,  If  a 
man  intending  to  do  a  lawful  adt,  docs  that  ^;illch  is  unlawful, 
the  goodncfs  of  his  Inlennon  removes  all  guUt  :  but  li.s  niufl  be 
ignorance  in  point  of  fad,  end  not  an  error  in  point  ofluv/.  if  a 
man  intending  to  kill  a  thief  in  his  houfe,  kills  one  of  his  own  fami- 
Jy,  he  is  not  guilty  of  nmrdcr  :  bat  ifa  man  thinks  he  has  a  i  igho 
to  k'dl  another  for  a  mere  provocation,  and  does  it,  this  wiU  nor 
cxcufe  him  from  tlie  guilt  cfmurder  :  for  every  one  is  hound  and 
prefumed  to  know  OjC  law,  and  ignorance  ofihc  lawv.lilchevery 
one  is  bound  to  know,  excufes  no  man. 

«  When  the  act  arifes  from  conipulfion,  or  mcvitable  necefE- 
ty,  there  can  be  no  g^ilt,  bicauCe  it  is  againft  the  v.i'l.  Thug 
where  a  man  isromprllcd  to  do  an  ccl  by  threats  and  menaces, 
wh!ch  give  hini  juft  caufc  tor.pj^rthend  death  or  bodily  harm,  he  is 
in  many  inftances  deemed  innocent  of  a  crime.  But  this  mull  he.a 
jufl  and  well  grounded  fear  ;  fuch  as  will  alfecl  a  man  of  courage 
and  lirmntTs,  and  not  merely  fuch  as  will  aiucb  a  coward.  There- 
fore in  time  of  war  and  reb^Hion,  a  man  may  bejufaiicd  in  doi»g 
many  treafcmabic  afts,  by  compulfion  of  the  enemy  and  rebels, 
which  would   forfeit  his  life  in  time  of  peace :  but  this  will  not 

B  bb  jiilUfy. 

f  4.  Black-  Cufln.a6.      J  lUd.  27*        f^  loiJ- 30. 


370  OF  PRINUPAL  AND  ACCESSARY. 

juftify  every  fpccics  of  crimr^  :  it  extends  only  to  thoG*  whicli  arc 
createii  by  the  pofitive  laws  of  Ibciety  :  and  atis  which  arc  criflEi- 
inal  by  the  laws  of  nature,  cannot  be  jofliHed  on  this  principle. 
Thus,  if  a  man  has  no  other  way  to  lave  hmiielf,  than  by  killing 
an  innocent  perfon,  he  will  not  be  jiiftified  in  doing  it  :  bat  cmgbt 
rather  to  fuffcr,  himfcrlf.  He  would  be  permitted  to  kill  an  «lla3> 
ant,  as  has  been  obierved. 

'  The  only  inftance,  in  which  the  civil  fubje&ioo  that  one  per- 
fon  owes  to  another,  will  excnfe  from  a  crime,  is  in  tbe  caJfe  «f 
buibandand  wife:  for  a  fon,  or  fervant  are  never  excoicd  oo  ac- 
count of  the  commands  of  the  father  or  iMler.    But  {neb  is  the  iub- 
jedien,  tliat  a  wife  owes  to  her  hufband,  that  when  fhe  breaks 
the  laws  of  ibciety,  by  the  coercion,  command,  or  in  tbe  compa- 
ny of  her  hufhand,  ihe  is  not  deemed  guilty  of  any  crime,  be- 
caufe  fhe   b  fuppoied  to  have  no  will  :  but  in  re(pe6t  of  crioaes, 
which  are  bad  in  themfelves  and  prohibited  by  the  law  of  nature, 
as  murder,  ihe  ihall  not  be  excufed.     Bui  in  all  cafes  where  tbe 
wife  offends  alone,  without  the  company  or  coercion  of  her  faof- 
.band,  ihe  is  puniihable  for   the  crimes  ihe  commits. 

m  In  the  cafe  of  dninkennefs  or  intoxication,  tho  a  man  is  there- 
by deprived  of  his  reafon^  yet  this  circumftance  is  fo  far  from  ex- 
tcnuating,  'that  it  rather  aggravates  the  guilt  of  the  offience  :  and 
a  man,  when  he  is  fober,  (hall  berefpon(^e  for  hts  conduct,  when 
in  a  (bte  of  cbriety. 

Chapter    Seventebnth. 

OF  PRINCIPAL  AND  ACCESSARY. 

i   In  treating  of  principal  and  accciTary,  we  obfenre  that  a 

man  may  be  principal  in  an  offence  in  two  degrees :  in  the  firil,  he 

is  the  a(ftor  and  perpetrator :  in  the  fecond,  he  is  prefent,  aiding 

and  abetting.     This  prefcnce,  need  not  always  be  an  adual  ftand- 

ing  by,  within  fight  or  hearing :  for  if  one  commit  a  robbery  or 

murder,  and  another  keep  watch  at  a  convenient  diflance,  both 

are  principals  in. the  crime  ad:ualiy  perpetrated.     So  a  man  need 

not  be  prefent  at  the  death  of  a.  perfun,  whom  he  murders  by  poi? 

fbnipg 
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^  Ipning,  laying  a  trap  or  pitfall^  or  turning  out  a  wild  beaft,  with 

i  ail  intent  to  do  miichief. 


r 


*  An  acceflary,  is  the  perfon  Who  is  not  the  chief  aAor,  nor  prt» 
{cnt  when  the  crime  was  committed,  but  in  fome  way  concerned  in 
it,  either  before  or  after.  An  acceflary  before  the  faft,  is  he 
who  counfels,  procures,  or  commands  the  crime  to  be  committed, 
but  is  not  prefent  when  the  ad  is  done  :  and  the  procuring  may  be 
by  the  intervention  of  a  third  perfon.  To  counfel  or  command 
another  to  commit  a  cvinje,  renders  one  acceflbry  to  all  that  enfues 
upon  that  unlawful  aft  :  but  not  to  any  other  diftind  ad.  If  one 
commands  another  to  kill  a  third  perfon,  and  he  commits  a  rob- 
bery,  the  perfon  commanding  the  murder,  is  not  acceflbry  to  tlic 
robbery  :  but  if  be  commands  the  killing  to  be  done  in  a  particular 
manner,  and  it  is  done  in  a  different;  he  is  an  acceflary  to  the  fad, 
bccaujfe  it  is  fubllantially  the  fame  crime. 

</  An  acceflary  after  the  fad  is,  where  a  perfon  knowing  the 
crime  to  be  committed,  receives,  relieves,  comforts,  or  aflifts  the 
criminal.  Any  aflilcance  to  prevent  his  being  apprehended,  tried  . 
or  punifhed,  makes  a  perfon  an  acceflary.  As  furnilhing  a  horfe 
to  cfcape  his  purfucrs,  money,  food,  or  any  flicker  to  conceal  him  : 
or  by  open  force  or  violence,  to  refcue  or  proted  him,  to  convey 
inftrumcnts  to  him,  to  enable  him  to  break  goal,  or  to  bribe  the 
goaler  to  let  him  efcape  :  but  merely  to  relieve  him  by  clothes  or 
otiier  nccefl^aries  in  goal  is  no  offence ;  bccaufe  the  crime  confillg 
in  doing  fome  ad  to  prevent  the  criminal  from  being  brought  to 
jiiftice.  The  crime  muft  be  complete  whcu  the  alliiiauce  is  given. 
Thus  if  one  wounds  another,  and  before  his  death,  a  perlbn  receives 
him,  he  is  not  acceflbry  to  the  crime.  But  wiicre  the  crime  is  com- 
pleated,  no  relationfliip  will  jultify  the  rcceiviiig  of  the  offender, 
knowing  the  crime  to  have  been  committed,  except  it  be  a  wife, 
who  may  receive  and  conceal  her  huiband,  bccaufe  Ihe  is  prefum- 
,  edto  ad  under  his  coercion.  But  ahuft)and  may  not  receive  hit 
wife,  a  parent  his  child,  a  mafter  his  fcrvaiit,  and  fo  of  every  oth. 
er  connedion.  This  rule  of  the  common  law,  fecm  to  bear  hard 
upon  fome  of  the  degrees  of  relation,  it  would  be  cruel  to  o- 
blige  the  father,  to  refull*  to  admit  the  foa  into  his  houfe,or  to  be- 
come 
t  4  Black.  Com.  jj        J  i  iUU  P.  C.  6i8. 


5"^2  Or;sUMM^.RY  CON\'ICTIOXS, 

come  l»is  accufcr,  when  he  had  commuted  a  cH roc  which  he  ab« 
horred  from  hi?  hejrt-  It  h  pro\  klrd  Sy  Hatiitc  in  the  caie  of  thrft* 
that  a  man  (liall  l>j  excii{t:a  from  mikiniTknorwn  the  crime.  If  com- 
tnitted  by  any  of !  i':  ."-txily.  D^t  where  the  feclir^s  of  aiFcclioa 
do  not  impel  apcrlbnto  luirlenj  acrimina],  this  law  ought  to  be 
executed  wirh  the  utmod  rigor,  an  J  it  would  be  a  great  check  up- 
on the  commiflion  of  crimes,  to  convince  every  body,  that  the  re- 
ceiving, aiding,  and  concealing  a  criminal  knowingly,  ibbjccted 
them  to  tlie  fame  puniihmcut  as  ilie  criipinal. 

*  In   treafon  there  can  be  no  acccflaries,  bat  all  are  principals. 
In  nianflaoghter  there  can  hz  no  acceflaries  before  the  fact,  becaaCe 
the  crime  is  coirmjitcd  fulder.ly,  without  provocation.      In    all 
crimes  of  the  lowcfl  L'lid  there  can  be  no  acccG'iries,   neither  cai 
there  be  in  trefpu^'lcs,  but  ail  ^vVo  arc  in  any  meafure  guilty,  fliall 
be  dcetr.ed  principal:;  :  I  ccaufe  rl.e  la%T  will  not  defcend  to  diftin- 
gu^fii  ihc  ditTerent  c'-':;rci-s  cf  gi:i!t  in^the  lowed  crimes.      AcccC 
faries  are  pnn'^.itfd  iii  ii.c  fame  m.mncr  as  principals,  and  the  rea- 
fonof  m.ikin^  x\\^  diunr'tion,  is  for  the  puroofe  of  a(certaining  the 
natuiv  aixi  ('enon/T.-iiiDn  of  crimes  :  that  the  accufed  may   better 
know  liow  to  m.iUe  thtir  d»-'fcnce,  am!  becapfe  no  pcrfon  can  be  tried, 
asacctd^ry  till  the  p;ir/:pcl  is  conviCloJ,  or  at  lead  miifl  be  tried 
with  him.     A  perloD  inJiitc;!  as  acccfi'iry  ^nd  acOjUilted,  may  after- 
wards be  indicted  as  principal,  and  a  perft»n  acq^iiired  as  principal, 
may  be  irthiMcd  as  acccHary  aficr  the  facl.     By   fl^UKe,  in  the 
csfcs  ofihcfc,  ihe  concealer   of  the  f;ict,  and  the  receiver  offto'en 
g'H'ds,  may  be  proceeded  agninft  as  principal,  tho  the  principal  h^ 
not  convicted. 


Chapter     Etcuteenth. 
OF  SUMMARY  CONVICTIONS,    AND    CONTEMPTS. 

W  E  have  in  this  book  of  our  enqMiries,  confidered  the  various 
action'?  whicliaredecmed  to  l>e  cniv.cs.     In  treatingofthefe  crimes, 
an*\  in  drfuiinor  \\\q  power  and  jarlfdicVions  of  courts,  we  have  de- 
fciihcd  ri:ofc  courts  which  have  cognizance  of  crimes  and  punifli- 
m;cnts.     We  arc  next  to  confiderihc  various  modes  of  proceeding  to 
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bring  criminals  to  jufticc.  In  this  chapter,  we  fiiall  difcofs  trials 
«f  a  fummary  nature,  aiul  then  proceed  in  the  remaining  part  of 
this  book,  to  conflder  tiialsof  a  regular  nature. 

A  fummary  proceeding  is  autborifed  and  direfted  by  ftatute,  "with* 
out  the  intervention  of  a  jury,  in  a  diderent  manner  from  the  com- 
mon law.  We  have  but  a  very  few  InAances  of  this  nature.  For  tht 
crimes  of  cirunkennefs,  profane  fwcaring  and  (abbath  breaking,  plain 
view  and  pfrfonnl  knowledge  by  anaflidant  or  juftice  of  the  peace, 
fliall  be  good  and  frlficient  evidence  for  them  to  make  up  judg- 
ment agaiuftfiKh  offenders  5  but  they  muft  firft  iffue  a  warrant  to 
apprehend  and  bring  the  offender  before  them  to  be  heard,  and 
t^en  they  may  coaviA  then  on  their  own  pcrfonal  knowledge, 
without  calling  upon  any  evidence. 

Contempts  are  opeidy  toinfult  or  rcfift  the  powers  of  a  court, 
•r  abufc  the  perfons  cf  the  judges,  and  from  the  very  nature  of 
the  offence,  it  is  neceflary  that  the  mode  of  prbceediug  fliould  be 
fummary  and  in(lantan«ous^  in  order  to  defend  the  rights,  and  iup- 
port  the  dignity  of  the  court.  /  The  ftatute  law  provides,  that  if 
any  pcrfon  or  perfons,  upon  examination  or  trial,  for  delinquency 
or  any  other  pcrfon  not  under  examination  or  on  trial,  flialJ  eithct 
in  words  or  anions,  behave  contemptuoufly  or  diforderly,  in  tb.c 
prcfence  of  any  court,  it  /hall  be  in  the  power  of  the  court,  affift- 
ant  or  jufticc  of  the  peace,  to  inflidl  upon  them  fuch  punifhment  as 
they  (hall  judge  mofl  fuit%ble  to  the  nature  of  the  offence,  provided 
that  no  finglc  minifter  of  juftice  fliall  infiicl  any  other  punifliment 
a]>on  fiich  oFcndef  s,  than  binding  to  the  peace  or  good  behaviour, 
to  the  next  county  court,  putting  them  in  the  ftocks  not  excccd- 
)hg  two  hours,  or  impoiing  a  fine  not  exceeding  thirty  fhillings. 

Ifanyperfon  infults  the  court,  or  any  of  its  officers  by  abuflvc 
language,  obftrucls  the  bufmefs  of  the  court>  is  guilty  of  any  per- 
fonal  violence  to  any  of  the  court,  or  any  pcrfon  prcfent,  or  be- 
have rudely,  by  making  a  difturbance,  or  is  guilty  of  a  breach* of 
the  peace,  it  fliail  be  confidered  as  a  contempt  in  the  face  of  the 
court,  and  they  may  inllanily  order  fuch  per  Ion  to  be  apprehended, 
•r  if  be  leaves  the  court,  may  ifliiea  warrant,  and  upon  their  ovv» 

knowledge^  * 
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knowledge,  may  order  fiich  punhhnient  to  be  infiicted  upon  hia, 
as  tliey  thiuk  proper,  purfuani  to  law.  But  ibo  all  courts  but 
aiiiilants  and  juAices  of  the  peace,  liavean  unlimiited  dticretiooarj 
power,  )'ci  this  cannot  be  deemed  to  authority  them  te  inflict  cap- 
ital punlHiment.  It  can  be  fuppofixl  to  exttod  only  to  fioe^  impri- 
fonment,  or  fuch  corporal  punifhment  as  may  be  fuired  to  the 
nature  of  the  offence,  and  according  to  the  principles  of  the  com- 
mon law. 

By  tbedatute  law,  our  courts  have  power  to  punifh  (uch  con* 
tempts  only,  as  are  committed  in  face  of  the  court,  tho  by  the 
Engliili  law  a  great  variety  of  acls  done  out  of  the  court,  ha^e 
been  confidered  as  contempts,  and  attachments  are  iilued  to  bring 
the  offenders  before  the  court :  fuch  as  the  mKconducl  of  iRferior 
magiflrates,  the  oppreflion  of  fheriffs  and  goalers,  and  the  (peak- 
ing contemptuoufly  of  courts  :  but  I  have  never  known  an  inftance 
where  the  courts  here  have  attempted  to  pfoceed  in  a  fummarj 
way  againlt  any  contempts,  but  thofe  committed  in  the  fece  of 
the  court. 

In  addition  to  this  it  may  be  remarked,  that  by  ftatute,  courts 
have  a  power  to  inflict  a  fine  not  exceeding  five  (hillings^  upon  aa 
attorney  who  fliall  tranfgrefs  the  rules  of  pleading  appointed  by 
court,  or  for  notorious  mift)ehaviour  and  fcandalous  pniCtices^  may 
^  holly  fufpend  and  dilplace  them. 

By  the  common  law,  if  a  wiinefs  refufes  to  be  fworn  or  exam- 
ined, or  prevaricates  when  fworn  he  may  be  puni(hed  for  a  con- 
ttnipt.  So  if  a  juror  refufes  to  be  fworn  or  lo  give  a  verdict,  or 
Is  gnilty  of  any  niilbehaviuur  or  irregularities,  he  may  be  puoillicd 
for  a  contempt,  and  fo  may  any  attorney  or  party,  who  fhall  di(^ 
regard  and  difobey  the  rules  and  orders  of  the  court. 
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r.RE  are  four  modes  of  profecuting  crimes.     By  complaint 

ir  prcfentmen:  of  a  grandjuror  :  by  information  exhibited  by  an 

attorney 
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attorney  for  the  ftatc  :  by  inforitiation  exhibited  by  the  party  in- 
jured^ of  fbme  common  informer  in  his  own  name  and  in  the  name 
of  the  ftate  :  and  by  indictment, 

.  T,  Complaint  or  prcfentment  by  a  grandjuror  is  a  mode  of 
prolecution  iuftituted  andauthorifcd  by  ftatate  law,  and  is  unknown 
to  the  common  law.  i  Grandjurors  arc  officers  annually  appointed 
by  each  town,  and  are  the  public  informing  officers.  Their  pow- 
er has  licretofore  been  confidcred  as  extending  to  the  councy, 
but  later  decifions,  have  confined  them  to  their  rcfpective  towns. 
Their  duty,  is  at  all  times  diligently  to  enquire  after,  and  make 
due  prcfentment  of  ail  mifdenicfnors  and  breaches  of  law,  which 
,4ome  to  their  knowledge,  whether  the  fame  were  committed  before 
they  were  chofcn  and  fworn,  or  afterwards  :  which  prefentmcnts 
are  feafonahly  to  He  made  to  tlte  court  or  foroe  affHlant  or  jaffice 
of  the  peace.  If  a  grandjuror  after  he  is  (Worn,  ne^eds  to  make 
prefentment  of  any  breach  of  law  that  comes  to  Itis  knowledge^ 
he  fliall  pay  a  fine  of  ten  IhtHings.  That  the  duty  of  gnmdjurors 
may  be  fully  attended  to  and  executed,  they  are  required  in  their 
refpe^ive  towns  once  in  three  months,  in  each  year,  to  meet  at 
fuch  time  and  place  as  they  fhall  appoint,  to  advifc  concerning 
fuch  breaches  of  the  law,  as  by  their  office  they  are  to  erfquire  af- 
ter and  preient  :  and  (liall  have  power  to  to  call  before  them  at 
fuch  meetings,  any  perfon  or  perfons,  as  wi^clles,  to  examine 
them  touching  fuch  delinquency,  as  they  are  enquiring  aftw.  If 
any  perfon  refufes  to  appear,  being  fummoned  by  a  warrant  from 
'analfifbnt  or  juftice  of  the  peace,  (which  the  ftatute  direds 
them  to  iflucon  requeft,)  or  re^es  to  be  examined  on  oath,  if  re- 
quired ,  facli  witncfs  may  by  an  afliftant  or  juftice  of  the  peace,  on 
cdnvi(^UoQ  be  eonraaitted  to  the  common  goal,  to  remain  at  his  own 
toft,  till  he  will  give  evidence. 

By  force  of  this  ftatute,  every  grandjuror  has  the  power  of  mak* 

ing  complaint  or  prcfentment,  of  every  crime  thai  can  be  profccut- 

ed  by  the  ftate,  to  a  fingle  miiiifter  of  juftice,  or  if  in  feffion  to  the 

court,  which  has  final  jurifdicllon,  and  upon  fuch  prcfentment,  the 

offender  except  in  capital  c.';res,  may  be  holden  to  trial.     The  ufual 

'  pradice  however,  is  for  grandjurors  to  exiiibit  their  prefer.tmeuts  19 
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affiftants  or  jtiftices  of  the  peace,  and  if  they  have  not  cogphxax 
of  the  crime,  tliey  uuill  recognize  tlie  offenders  to  tlie  coart  that 
has  jiirHHi(5t!on.  This  mode  is  found  to  be  exceedingly  coDveni- 
cnt,  becaiife  the  high  courts  not  being  conftautly  in  feiilon,  tbere 
would  l>c  a  great  jjart  of  th$c  in  ^vhlcl:  x:o  complaints  could  be  ex- 
hibited :  while  iingle  miniders  Oi  joflLc  can  receive  compiaina 
at  all  times  :  by  adopting  this  plan^  therefore  we  anfwer  this  im- 
portant purpofe.  We  have  in  every  town,  a  number  of  public  in- 
*  forming  ofKcers,  whofe  fpecial  duty  it  is,  to  make  coaftant  en^oiry 
after,  and  due  preientment  exhibit  of  every  crime  that  is  commit- 
ted :  and  alfo,  courts  who  can  always  try,  and  puniOi  oSfenders, 
orfecure  them  for  trial  before  the  proper  courts. 

This  pra^ice  of  holding  anofTender  to  trial  on  the  complaint  oi 
m  fingle  grandjuror,  is  unknown  to  the  Engliih  law.  In  that  coun- 
try, all  crimes  of  whatever  degree,  muft  be  profecuted  by  the  ia- 
formation  of  the  attorney  general  or  by  an  indi^ement  fband  by  a 
grandjury  ;  which  every  court,  having  criminal  jurifdid  ion,  always 
fummons  to  attend  them,  and  it  is  only  while  thus  attending  the 
court,  they  have  a  right  to  find  indidmcnts  for  ottlnccs. 

By  ftatutes,  conftablesand  tythingmen,  are  made  infonning  ofH- 
eers  witli  rcfpeft  to  breaches  of  the  Sabbath,  and  conftablcs  are  in 
fume  other  cafes,  as  mentioned  in  the  Aatutcs. 

II.*  Informations  may  be  exhibited  by  the  attomies  for  the  ftatc 
in  the  feveral  counties,  who  are  officers  appointed  by  the  courts 
of  common  pleas  in  each  county,  to  profccute,  manage,  and  plead 
in  the  county  where  appointed,  in  all  matters  proper  for  and  in  be- 
half of  the  ftate.  Tliere  is  no  exprcfs  (latute  anthoriling  this 
officer  to  make  information  for  crimes  :  but  this  if  fidly  im- 
plied in  the  defcription  of  their  duty,  for  the  word  profecute  muft 
carry  the  idea,  that  for  fucli  purpofe,  they  may  give  information- 
>\nd  fuch  has  been  the  pradlcal  confti  u^lionol'  the  law,  and  it  is  now 
univcrfully  conlldercd  as  a  part  of  the  olllce  of  attornles  for  the 
llate^  in  the  refpcdive  counties  for  which  ilicy  are  appointed,  to 
make  information  of  all  crimes  to  proper  courts,  on  which  finul 
trial  may^be  had,  except lUjj  in  capital  cafes.  They  arc  not  bound 
.     ■  '  by- 
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by  oath,  to  make  information,  nor  is  it  confidered  to  be  abfolutely 
a  part  of  their  duty,  but  a  matter  of  difcretion.  It  is  not  common 
for  them  to  prefent  informations  to  fingle  miniftcrs  of  juftice,  tho  it 
as  undoubtedly  in  their  power.  They  commonly  exhibit  their  in- 
fbrmations  to  the  fuperior  and  county  courts,  for  offences  within 
their  jurifdiaion,  and  not  capital,  Upon  which  the  perfon  complain- 
ed of,  may  be  arretted  by  order  of  the  court :  and  alfo,  when  of- 
fenders  have  been  bound  over  to  court,  or  committed  for  wapt  of 
bAil,  by  an  affiftant  or  juftice  of  the  peace,  upon  the  complaint  of  a 
Cngle  grandjiiror/they  may  exhibit  new  informations  againftthem 
in  their  own  name,  or  may  proceed  upon  tlie  complaint  tranfmitred 
to  the  court  by  the  authority  binding  them  over,  according  ta 
their  difcretion. 

Hf.  Informations  qui  tam,a8  ihey  are  commonly  c'alled,  bemg 
in  the  name  of  fome  private  perfons  and  the  ftaie,  may  be  exhibited 
for  all  offences  where  the  ftaiute  creathig  and  defining  tliem,  i^ot 
only  iuflids  a  public  punlfhmen't,  but  gives  to  tlie  party  injured, 
or.fome  common  informer,  fome  forfeiture  or  damages,  or  a  part  of  ' 
fome  fine  or  penalty.  In  all  informations  of  this  kind,  it  is  necef- 
fary  that  the  informer  bring  his  complaint  in  the  name  of  the  ftate 
as  well  as  in  his  own  name,  and  conclude  to  his  damage,  as  in  a 
private  adion.  In  every  other  refpea,the  form  of  the  iitformatioii 
as  to  the feas  charged,  muft  be  the  fame  as  in  criminal* profecu- 
iions,  which  will  be  fully  confidered  in  this  chapter.  But  as  this 
fpecies  of  information  is  confidered  to  be  merely  a  civil  proccft, 
ondcr  thecontroul  of  tlie  party,  I  have  fully  explamed  it,  wheii 
treating  of  private  a&ions,  and  muft  refer  to  tliat  part  of  our  en- 
quires  for  further  illuftration.  I  clofe  my  remarks  on  this  head, 
by  obferving,  that  wlierc  a  ftatnte  conftitntes  an  offence  without 
infliding  any  particular  puniihment,  courts  will  have  a  discretion- 
ary power  in  refpec^  of  the  puniihment :  wliere  no  particular  mode 
of  profccution  i.s  pointed  out,  it  muft  be  by  the  common  mform- 
ing  officers:  where  the  ftatute  points  out  a  punifhmenc  on  the 
prt  of  the  public,  and  Ibme  feparate  or  diftinft  damage  or  forf^^ 
ture  to  the  party  injured,  then  fuch  party  may  biing  a  profecotibff 
in  h«  c^vaname,  and  that  of  the  ftate,  to  recover  the  damages  o^ 
pcnalry  to  which  he  is  entitled,  and  to  fubjeft  the  oiTcnder  to  xh0 
^^  ^  ^  .   public 
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public  poniftunenty  if  fiich  party  dots  not  proi^oate,  or  ifuB  infiim* 
iug  officer  thinks  proper,  he  may  to  behalf  of  the  fiat«,  make  pit- 
ieDtment  of  the  offence,  on  which  the  offender  wHl  ooly  be  6b* 
jected  to  the  public  punifliment.  But  Mrhere  the  ftatute  fffc% 
part  of  fome  precipe  fum,  to  b<  forfeited  to  the  par^y  iajared, 
or  fome  coinmon  infonner,  and  the  reft  to  the  ftatc,  or  iame  pJo- 
lie  treafury,  then  the  profecution  can  only  be  made  in  the  name 
of  fuch  party  or  comnion  ioformer,  and  canooc  be  made  in  the 
name  of  the  public,  becaufe  there  will  then  be  no  pcrfbn  by  lbs 
dcfcription  of  the  ftatutc,  who  can  take  a  part  of  the  penalty  or 
forfeiture. 

IV.    An  indiAment  is  a  written  accufation,  of  one*  or  more  per- 
fons,  of  a  crime  preferred  to,  and  prefented  on  oath,  by  a  grand- 
sury.    This  mode  of  profiscution,  migjlit  be  pradtfed  fcr  erity 
fpecies  of  crimes,  if  the  courts  tliought  proper  :  for  it  it  pronded 
by  ftatute,  that  the  fuperior  and  county  courts  fiiall  have  power  to 
order  a  grandjury  of  eighteen,  ofthofe  choien  by  the  feQxdire 
towns  in  the  county,  or  other  TufBcient  freeholders  of  the  cooatf, 
where  the  court  is  (itting,  to  be  fummoned,  empannellcd,  and  fwon 
to  enquire,  and  prefent  iiich  crimes  and  offences,  as  ihall  be  cogni- 
zable l?y  the  courts  refpedively,  where  there  Aali  be  occaiioB. 
This  adb  fully  authoriies  the  county  aiid  iliperior  courts  to  proceed 
by  way  of  indidment  for  every  "crime,  but  then  it  further  pro^dctf 
that  no  perfon  fhall  be  held  to  trial,  or  pot  to    plead  to  acj 
complaint,  indi^bnent  or  accu(ation,  for  a  capital  offence  poniibs- 
ble  with  death,  unlefs  a  bill  of  indidraent  be  found  againft  focb  per-  , 
fon,  for  fuch  crime,  by  a  grandjury  legally  empannelled  and  fwom : 
and    that  no  bill   of  indiament,  fhall  be    prefented    by   any 
grandjury  fo  empannelled,  unlefs  twelve  at  leaft  of  the  juroR 
agree  to  it.     The  operation  of  this  ftatuce  is  to  make  indidments 
by  a  grandjury   nece0ary  only   in   capital  cafes,  and   tho  it  has 
given  courts  the  power  to  fummon  grandjuries  m   all  cafes,  not 
capital  ;  yet  as  another  mode  by  fmgle  grandjurora,  has  aUb  been 
authorifed,  courts,  to  fave  the  expenfe  and  trouble  of  grandjurie*, 
have  permitted  all  ofl'enccs  not  capital,  to  be  profecuted  by  the 
prcfcntmcut  of fiogle  grandjurors,  and  the  infonnation  oftheattor- 
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xiies  for  the  ftate,  and  call  in  grandjuries  only  in  capital  cafes.  Whea 
therefore  a  perfon  is  confined  in  goal,   for  fome  offence  of  a  capi- 
tal nature  having  been  committed,  as  is  generally  the  cafe,  by  fome 
afliflant  or  jufticc  of  the  peace,  upon  the  complaint  of  a  gi-andjuror, 
the  attorney  for  the  ftate  irf  the  county,  gives  notice  to  the  court, 
who  order  their  clerk  to  iffiie  a  warrant  to  the  fherifF,  direJling 
him  to  fummon  eigliteen  grandjurors,   being  freeholders,  to   ap- 
pear before  the  court — The  grandjury  being  fummoned  and  ap- 
pearing, they  are  empanncllrd  and  fworn.     The  chief  juftice  then 
delivers  theai  a  charge  to  enquire  after  fiich  breaches  of  law  within 
the  county,  as  are  proper  for  them.     He  Rates  tothem  the  general 
principles  of  criminal  law,  anddire6):s  them  how  to  proceed  in  their 
enquiries.    The  grandjury  repair  to  fome  proper  and  convenient 
place,  and  the  attorney  for  the  (Ute,  lays  before  them  fuch  indtd- 
ticnts  as  he  thinks  proper,  againft  fuch  offenders  as  are  adtually 
ia  goal,  for  ithas  not  been  ufaal  to  iadldt  pcrfons  not  arretted,  tha 
k  might  be  done.     The  party  acculed  is  brought  before  the  grand* 
juTy»  with  all  the  witnefles,  in  behalf  of  the  (l«ite.     The  auorney 
for  the  ftate,  does  not  attend  the  examination,  nor  is  the  prifoner 
allowed  any  council  at  Inch  time.     Tlie  grandjury  make  enquiry 
only  of  the  witnefles  adduced  againft  the  prifoner,  and  none  are 
ever  admitted  in  his  favour*    This  practice  is  grounded  on  the 
principle,  that  an  indictment  is  only  an  accufatiuu,  the   truth   of 
which  is  to  be  afterwards  tried  and  determined.     The  grandjury 
are  to  enquire  only  whether  thcro  be  fufficient  probable  caufc  of 
guilt,  to  hold  the  perfon  to  trial ;  and  not  to  decide  whether  he  is  ac* 
tiially  guilty.     They  may  therefore  he  juftified  in  finding  a  bill  of 
indictment  againft  a  perfon,  upon  fiicii  evidence  as  in  their  opini- 
on would  not  be  fufficient  to  convict  him  on  a  final  trial.    They 
ought  not  however  to  fmd  indi(^ments  upon  remote  probabilities 
and  flight  prefiunptions,  but  probable  evidence  that  the  prifoner  is 
guilty  of  the  crime  laid  to  his  charge,  will  juftify  them  in  finding 
an  indidtment,  for  the  purpofe  of  fubjecting  him  to  a  fair,  regular, 
and  legal  trial  for  the  offence  :  for  the  grandjury  do  not  decide 
whether  the  prifoner  is  guilty,  but  only  whether  he  ought  to  be 
tried: 
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After  they  hare  complcated  the  eDquiry,  it  is  neccfiry  tint 
twelve  muft  be  agreed  in  finding  the  indidment.  If  they  find  it  tme, 
they  itul  fiie  on  the  back  of  it,  a  true  bill  t  if  rhey  fiad  it  antme, 
then  they  indorfe,  not  a  true  bill :  they  cannot  find  part  aod  reje& 
part :  they  cannot  find  the  prtfoner  guilty  of  a  different  crime  from 
that  laid  in  the  indictment,  and  indorfe  fuch  finding  tbcrron  :  but 
unqueftionably,  if  •n  enquiry ,  it  (hould  be  found,  that  the  la^s  are 
not  properly  dated  in  the  indicbnent  laid  before  them  by  the  at- 
torney, or  that  the  perfbn  ought  to  be  indi^Sted  for  a  different  of. 
fence,  (ucb  alterations  may  be  made  as  are  neceflary  to  compart 
with  the  truth.     After  die  grandjury  have  agreed,  they  return  into 
court  and  deliver  up  the  indiftmeot.     if  the  finding  be,  not  a  true 
bill,  tlie  prifoncr  is  difinilTi  d  ;  if  the  finding  be^  a  true  bill^  then  bt 
(lands  iodidcd,  and  is  bolden  for  trial. 

Having  enumerated  the  feveral  modes  of  profecution,  I  proceed 
to  confider  the  form  of  the  complaint,  information,  and  indict- 
ment. As  the  fame  general  principles  apply  fubftantially  to  the 
manner  In  which  the  offence  muff  be  laid  in  fuch  i^ies  of  pmfccn- 
tlon,  I  thought  bed  to  confider  them  all  together  :  reaiarking 
that  the  fame  general  rules  are  applicable  to  each  mode,  and  that 
the  form  only  is  to  be  varied,  according  to  the  names  and  chara^* 
ers  of  the  officers  and  perfons  who  profecute. 

Complaiut,  inforniation,  or  indictment,  (which  I  /hall  ufe  in- 
difcriminatel)'  in  the  refidue  of  this  chapter,)  muft  coutain  fafScient 
matter  ftated  with  precifiou  and  certainty.  They  muft  fet  forth 
the  clirillian  name,  the  lir-name,  the  town,  and  the  county  where 
the  offender  bjilongs,  if  he  lives  in  this  (late  ;  if  in  another  ftate  or 
country,  he  may  be  d^fcribed  cither  as  a  tranfient  perfon,  or  his 
plac  c  of  abode  may  be  mentioned.  T  his  is  required  to  identify  the 
perfon  of  the  offender.  Kvery  indidlmcnt  mull  fhcw  the  day,  the 
month  and  the  year,  in  which  the  cwme  was  committed  :  but  oq 
<rial,  it  is  rjot  neccflary  to  prove  the  crime  to  have  been  committed 
at  the  time  ftated,  nor  is  it  abfolqtely  ncceflary  to  prove  the  precife 
time.  It  is  fufficient  ro  prove  theconimiflionofihe  crime,  to  have 
hcen  previoufly  to  the  indlclment,  and  within  fuch  time  that  tho 
prpfecution  is  not  barred  by  any  flatutc  of  limitation. 
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Every  offence  mud  be  tried  in  the  county  where  it  is  committed. 
It  18  therefore  neceilary  that  it  be  charged  to  be  done  in  fome  town 
within  the  county  where  the  trial  is  had:  but  in  rel'ped  of 
proofs  it  is  fuAicient.to  fhew  that  the  fadt  was  done  wkhlii  the 
county^  tho  it  be  not  proved  to  be  done  in  the  town  where  laid. 
Where  crimes  are  begtm  in  one  county^  and  compleated  in  another, 
the  criminal  may  be  tried  in  either  county.  Thus  if  a  man  wounds 
another  in  one  county,  and  he  dies  in  a  different,  the  murderer  may 
be  tried  in  either  county.  If  a  man  (leal  a  horfc  or  any  goods  in 
one  county,  and  carry  them  through  other  counties,  he  is  conftant- 
ly  guilty  of  the  crimen  wherever  he  paflcs,  and  may  be  tried 
in  any  county  through  which  he  pafles.  So  where  a  man  ftealsin 
another  ftate,  and  brings  the  property  into  this,  he  is  confidered 
as  committing  the  crime  here,  and  may  be  punifhed  accordingly. 

The  crime  muft  be  fet  forth  with  clearnefs,  and  with  an  exaA 
defcription  of  every  circumftance,  which  is  neceflary  to  bring  it 
within  the  law.  There  are  certain  technical  terms,  which  have 
been  appropriated  to  expre{s  the  precife  idea,  which  the  law  en-  * 
tertains  of  the  offence,  and  which  can  be  fupplied  by  bo  periphra* 
(is  or  circomlocution  whatever.  In  drawing  an  indiiflment,  we 
ought  to  confider  the  definition  of  the  common  law,  or  the  de- 
fcription of  the  ftatute  law  of  the  offence,  and  then  lay  the 
faAs  in  fuch  a  manner,  as  will  couftitutc  the  very  crime  defined 
and  defcribed  by  law.  In  treafon  the  indidment  muft  alledge  the 
•faft  to  have  been  done  traitoroufly  and  againft  his  allegiance.  In 
indidlments  for  murder,  it  is  neceflary  to  make  ufc  of  the  word 
**  murdered  "  and  aver  it  to  have  been  done  with  malice  afore- 
thought. Tlie  manner  of  the  murder  ought  to  be  defcribed,  ai 
whether  it  be  done  by  fome  weapon,  or  poifoning.  Where  the* 
death  is  cauicd  by  (bme  wound,  the  indidment  ought  to  (hew  the 
part  of  the  body  in  which  the  wound  was  given,  the  length  and 
breadth  of  the  wound,  or  if  a  limb  be  cut  off,  it  ought  to  be 
named,  and  the  weapon  ought  to  be  defcribed.  If  the  perfon  be 
poifoned,  the  manner  ought  to  be  defcribed.  If  the  death  be  caufed 
by  a  pitfall,  dcfignedly  laid  and  contrived,  it  ought  to  be  ftatcd. 

It  mnd  bt  exprefsly  averred,  tlutthe  dcccaicd  received  the  hurt 

Which 
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which  IS  laid  as  the  patitb  (rf'his  deftth,  and  that  he  died  oTtltfr  hurt 
fo  received.  In  an  indtfbnent  for  mayhetn,  the  word  maim,  m\A 
be  ufed.  For  a  rape,  felonioufly  raviflied,  and  carnally  knew,  or 
had  carnal  knowledge,  are  neceflary  :  for  a  burglary,  the  wonis 
barglarioufly  in  the  niglit  feafoo,  muft  not  be  omitted,  and  for  a 
theft,  the  words  felonioufly  took  and  carried  away,  are  always  in- 
troduced. 

Thefc  are  all  thcinftanccsin  which  the  law  has  made  it  neccflary 
to  ufe  certain  words,  that  Can  be  fupplied  by  no  01  her  form  of 
fpeech  :  and  for  every  other  crime  it  is  advifeable  to  make  ufc  of 
the  exprcfliDns  the  law  has,  in  defcribiug  them.  No  general  expref. 
fions  that  a  perl'on  has  been  guilty  ofacrhiic,  nor  any  general 
ftating  ot'tlic  facLs  will  be  fafficicnt  :  but  the  fptcial  manner  of  the 
fad  ought  to  be  fet  forth,  fo  that  the  court  may  know  what  crime 
IS  committed,  and  that  the  record  may  be  pleaded  in  bar  of  ano- 
ther proreaition,  for  the  fame  oftence.  The  charge  mnft  be  laid 
pofuively^and  not  by  way  of  recital,  and  the  want  of  adired-  al- 
lew^ition  of  any  thing  material  in  the  defcription  of  the  nature,  fub- 
ftance,or  manner  of  the  crime,  cannot  be  fupplted  by  any  hitciit- 
xnent  or  implication  whatever. 

Tho  the  law  requires  an  exprefs  allegation  of  the  faft,  that  is 
tharged  as  a  crime,  yet  in  the  cafe  of  a  common  barrator,  tlicre 
ieemsto  be  an  exception.  He  irty  be  charged  as  a  common  bar- 
rator, which  is  a  term  of  appropriute  fignification,  but  then  previ- 
oufly  to  the  trial,  a  note  maft  be  given  of  the  matter  intended^ 
to  be  proved.  In  an  information  for  perjury,  it  is  neceflary  to 
date  the  cafe  in  which  the  perjury  was  committed,  the  words,  tcili- 
fied  which  were  falfe,  that  it  ref|^£led  a  point  material  in  the  cafe, 
and  that  the  oath  was  legally  admlniftered.  In  a  profecutioa  for 
a  rtfcue,  or  efcape,  the  information  muft  itate  the  offence,  the  per- 
fon  refcued  was  guilty  of.  In  an  inditftment  againft  an  acccfiary, 
the  crime  of  the  principal  muft  be  dated,  and  his  convidion,  and 
that  the  perfoa  was  acceflbry  before  or  after  the  fa6b  as  the  cafe 
may  be,  and  the  net  done  which  mude  him  acccflbry.  If  one  mate- 
rial part  of  an  ijidiciuic;it  be.  repugn  ant  to  another,  tiie  whole  is 
bad. 
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JLa  cver^f  'mdidtmcBt,  there  ougUt  to  be  a  dcfcription  of  the  per- . 
fons  rcfcrrcd  to  or  ntemioiyril  in  jt,  befides  the  ottVndcr.  This 
certainly  augbt  to  be  CucU  io  M  cafes,  as  to  prevent  another  pro- 
fecution  for  ilic  fame  olFence.  Therefore  where  it  is  poffible 
to  name  fucli  perfons,  it  oiijxjit  10  be  done  :  yet  where  from  the  ^ 
nature  of  the  crime  it  is  difricult  to  know  tiiera,  a  general  refer- 
ence without  naniing  tlieni,  will  be  p;ood.  ^k)  if  a  flranger  un- 
known in  tlie  country^  be  found  flain.  or  if  the  dead  body  of  a 
perfon  be  fo  disfigured  that  it  cannot  be  known,  tl»e  indidment  . 
againft  an  offender  for  killing  fome  perfoa  unknown,  will  be  fuffici- 
cnt.  So  where  goods  are  (lolen,  and  the  owner  unknown,  the 
thief  may  bcprofccutcd  for  dealing  the  goods  of  fome  perfon  un- 
known :  but  wherever  the  perfon  is  known,  he  ought  to  be  named. 
But  tlic  description  need  only  be  fuch  as  will  del'.gnate  the  per- 
fon, .and  the  lame  preciiion  is  not  required,  as  in  cafe  of  the  cri- 
minal. 

It  is  not  ncceffiiry,  that  in  an  indiflmcnt  for  murder,  it  (honld 
be  alledged  that  the  perfon  killed  was  in  the  peace  of  the  fiate,  tho 
commonly  practifcd,  for  lie  might  have  been  comnijtring  a  breach 
of  the  peace.  The  indictment  muft  defcribe  the  thing  whereia 
the  offence  was  committed.  In  a  profccution  for  forgery,  tlic 
thing  forged,  fliould  be  fully  defcribed,  and  it  will  not  be  fuHicient 
to  fay  generally,  that  tlie  oiFe  11  dor  forged  a  note,  a  Icafe,  or  other 
writing.  So  tlie  thing  (lolen  ought  to  be  defcribcd,  and  tlie  perfon  . 
to  whom  it  belonged,  with  tlie  vjlue  ;  v/hich  is  neccllary  to  deter- 
mine the  punifliment  and  the  rcftituiion   to  be  made. 

In  all  cafes  where  a  crime  is  the  joint  aft  of  a  number  of  perfons, 
or  a  number  arc  prefcnt  and  aflifting,  fo  as  to  be  re^>on(ible  for 
the  crime,  they  may  be  indicted  and  tried  jointly  or  feverally  ; 
far  tho  in  confide  ration  of  law,  the  crime  of  one  cannot  l>e  the 
crime  of  another,  yet  when  feveral  jjin  in  the  commiiikm  of  a 
crime,  they  may  be  joined  in  the  trial  :  but  where  from  the  na* 
turc  of  the  crime,  it  cannot  be  committed  jointly,  or  where  per- 
fons  are  joined  in  tiie  indictment,  where  it  appears  the  crime  was 
not  committed  jointly  it  is  ill,  where  feveral  are  joined  in  an  indift- 
ni^nt;  part  xnny  be  convided,  and  part  acquitted.     Where  fundry 

pcrfons 


364  OV  THE  SEVERAL  MODES 

perlbos  are  prelent»  and  aidiog  the  conuniffioD  of  a  cnme,  tbo  tbe^ 
do  not  the  principal  h€tf  yet  they  are  to  be  charged  as  having 
done  it,  for  the  act  of  one  b  the  ad  of  all. 

In  all  indidlmcnts  and  informations  for  offences,  that  amount  to 
ah  a^ual  didurbance  of  the  peace,  it  has  been  the  ufual  practice 
to  charge  the  fa^s  to  have  been  done  witli  force  and  arms,  or  v> 
life  words  of  the  fame  import :  but  as  this  is  a  matter  of  form,  I 
prefume  wliere  the  offence  is  olherwife  well  defcribed,  no  court 
would  judge  theomiffion  to  be  fatal  ;  but  that  all  offences  (hall  be 
charged  to  be  done  agiinft  the  peace,  tbo  a  matter  of  form  has 
by  long  and  uumemorial  ufuage  been  conlidered  material  and 
neceflary. 

In  indi^lments  and  informations  upon  public  ftatntes,  it  is  not 
neceiJary  to  recite  them  ;  but  if  it  be  attempted,  amifrevttal  in  a 
material  part  will  vitiate  the  indictment.  In  profecutions  groun- 
ded upon  ftaiutes,  it  is  neceffary  that  the  indiftmcnt  or  informatioa 
conclude  agninft  the  form  of  the  ftatute,  other  wife  it  will  not  be 
conlidered  as  founded  upon  the  ftatute.  If  an  indiiflment  conclude 
contrai7  to  the  form  of  the  ftatute,  and  there  be  no  (latuie  againft 
the  offence,  and  the  ftift  charged  is  an  offence  at  common  law,  tbeo 
the  words,  againft  the  form  of  the  ftatute,  fliall  be  rejected  as  fiir- 
pUifage,  and  the  indictment  be  h olden  good  at  common  law.  Where 
an  aft  is  an  oft t nee  at  common  law,  and  a  ftatute  prohibits  and  pun- 
ifties  it  in  a  dsiTtrent  manner,  it  will  not  take  away  the  right  of 
profecution  and  punlflnnent  at  common  law,  unle(s  there  be  fimie 
words  in  the  ftatute,  which  cxprcfsly  or  impliedly  abrogate  the 
common  law— as  by  declaring  that  the  crime  ihall  be  pnniibed  in 
no  other  manner,  than  the  one  prcfcribed  by  the  ftatute. 

Tn  trcatin£{  of  indiflments,  1  have  been  obliged  to  make  ufe  of 

the  word  felonious,  which  deferves  a  more  particular  confidera- 

tion.     Felony,  according  to  the  Englifli  law,  fignifies  fome  crime, 

the  nunifhmcnt  of  which  is  a  forfeiture  of  eftate  :  hot  in  common 

confideration,  is  a  capital  crime.     In  this  ftate,  in  the  title  to  two 

ftatutes,  the  word  «*  felonies,"  jsufed  ;  the  act  for  puniftiing  divers 

capital,  and  other  felonies,  and  the  a<a  conftituting  New-gate  pri- 

foi>,  and  pmilhuig divers  felonies.    The  word  is  never  introduced 

ixai> 
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^       4feto  the  hoAj  ^mr'&MXty  Vud  is  applied  to  the  dcfcription  of 
"^        «rltiies  not  capital,  afld  for  which  there  is  no  forfeiture  of  eftate .    ft 
U  therefore  apparent  that  this  word  cannot  be  ufcd  in  the  fa^uefenle, 
mad  for  the  fanie  crimen  as  it  is  la  Eogtan^  5  nor  does  it  with  pre- 
«ifian€onipreheod  any  clafs  or  defcription  of  primes.    A  word  of 
iuch  uncertain  meaning  ought  to  bt  baniihed  froai  a  code  of  laws : 
for  nothing  produces  greater  conftifion  and  perplexity,  than  thf 
ttie  of  tcnn/xo  which  no  precife  and  dear  idtas  can  be  affixed.    I 
have  therefore  avoided  tho  uic  of  it,  as  much  as  poffiblc,  and  \l 
need  not  have  been  introducad  in  a  trcaiifc  upon  our  laws,  had  no| 
our  courts  introduced  it  into  all  indictments  and  informations, 
*           where  it  is  ufcd  in  England.   '  The  word  feloniouay  is  ufed  i^  i^- 
diftmcnts  for  all  capital  crimes,  and  for  many  not  capital,  as  for 
:           theft :  but  as  felonious  in  an  indidlmeot,  can  mean  noihing  more 
I            than  criminal,  and  does  not  defignatc  the  nature  or  clafs  of  th« 
f           crime,  it  may  be  deemed  unneceflary  and  immaterial,  and  ought  tm 
i           he  exploded  by  our  courts. 
I  f 

Chapter    Twentieth. 

OF  FROOESS  AND  ARREST. 

I  In  this  ftate,  we  know  of  no  proceft,  but  a  warrant  ifllied  by  a 

juftice  of  tlie  peace,  or  an  aflillant,  upon  proper  coinpUiiit  and  in- 
formation :  or  by  order  of  the  fupccior  and  county  courts,  under 
the  fignaturc  of  their  clerks,  when   information  is  diily  exhibited 
to  them.    Tlie  warrant  is  fubfcribed  by  the  authority  iflliing  it,  an- 
nexed to  the  information,  and  commands  fome  proper  otiicer  to 
apprehend  ttie  perfon  complained  of,  and  bring  him  before  proj)cr 
authority,  to  be  deaJt  with  according  to  law.     If  the  warrant  be 
](iued  upon  ^  qui  tain  profecution,   the  complainant   mQ(l  cnt^r 
into  a  fufficient  recognizance  fur  due  profecution.     If  tlie  perfup 
accufed  cannot  be  apprehended  by  the  oflicer,  there  is  an  end  ot  the 
profecution  -,  for  we  have  no  procefs  by  which   to  purfue  him  t<t 
outlawry,  as  in  England,  and  by  which  he  incurs  the  forfeiture  of 
his  goods  and  chattels.     Neither  docs  a  criminal  who  flies  froto 
jiifticCj   in  mediately  on  the  conimiffion  of  a  crime,  forfeit  all  4u« 

D  d  d  goods 
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goods  and  chatties^  as  in  England.     Neither  his  pcrfjaa  or  ^fta-tc, 

can  bfe  affcAcd  by  any  dccilion  of  a  court,  until  he  is  arreftcd- 

An  arreft  5s  the  apprehending  orreftraining  the  peHbn  of  anodter, 
to  have  him  forthcoming  to  anfwer  for  fomc  crime  :  and  for  every 
^A,  ^hich  by  law  is  denotninar^  a  crime,  every  perlbn  is  KdbAc 
to  be  ar reded.  An  arreft  may  be  made  in  four  ways.  i.  By  War-^ 
rant.  2.  By  an  O^cer  without  Warrant.  ^.  By  a  private  Pcrtam 
^ithoat  Warrant.  •4,  By  an  Hue  and  Cry, 

^    I.     An  arrcft  by  warrant,  Is  made  by  a  llierifF,  conftal^Ie,  or 
fome  perfon  fpccially  authorifed,  by  virtue  of  a  warrant  ifliicd  by 
an  affiftant^  jufticc  of  the  peace,  or  the  clerks  of  courts,  wlio  arc  the 
only  officers  under  wliofe  hands  they  can  be  ifliied.     No  warrant 
ean  be  liluedby  any  ofthofe  officers,  unlefs  a  previous  complaint, 
or  information  has  been  exhibited,  by  fome  proper  informing  ofi- 
cer,  or  fon>e  private  perfon  in  thofe  cafes  admitted  by  law,  except- 
ing in  the  inftances  of  profane  fwearing,  drunkennefs,  and  {kbbath- 
breakin;;,  in  which  cafes  they  are  authorifed  by  the  Aatute  law^  and 
by  the  common  law  where  perfons  commit  riots^  or  break  the  peace 
in  their  prefence.  By  the  Eogliffa  law,  jvfticeaof  the  peace  have  pow- 
er to  jffiie  warrants  without  complaint,  to  arrett  perfons  accufed  or 
fufpefted  of  crimes ;  this  is  neccftary  tbere,  bccaufc  ilicy  have  no  in- 
forfning  officers  poflcffing  the  fan>e    power  as  our  grandjurors^  to 
n)ftkc  prefcniment  at  all  times  ;  and  therefore,  if  juftices  of  the 
peace  had  not  this  authority,  all  criminals  would  have  the  bell  op- 
portunities to  make  their  efcape.     But  our  practice  is  much  pre- 
ferable.    It  fecms  improper  that  the  fame  perfon  fhould  act  in  the 
chara<fler  of  an  informing  officer,  and  of  a  judge,  an3  that  he  fhould 
have  the   power  wlienever '  he  thouglit  proper,  to  ifJiie  his  ^-ar- 
rant to  aj^prehcrtd  any  peHbn.     By  rendering  it  ueceflary,  that  he 
Ihould   have  a  f)revibus  complaint,  from  fome  informing  officer, 
before  he  grants  a  warrant,  there  is  a  condant  check  to  reftraio 
•tiny  abufe  of  authority :  and  as  tlie  informing  officer  can  only  prefent 
the  ofience,  lie  has  not  fufficicnt  power  to  tempt  hun  to  abufc  it. 

The  pov/er  oX  officers,  who  have  lawful  warrants  di reeled  to 

^.them,  hAH  been  in  a  great   u>eafure  delineated.     It  may  be  here 

generally  remarked,  that  an  ofliccr  is  juftificd  in  every  ac^  that 

he 
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he  does  by  force  of  a  warrant  apparently  legal ;  for  no  officer  Mr: 
bound  to  know  the  niceties  and  fiihtilties  of  the  law  :  But  where* 
a  warrant  is  void  on  the  face  of  it,  or  it  appears  that  the  authority 
figning  it^  has  no  jtirifdiction,  then  the  ofKcer  is  not  warranted 
to  execute  it.  Every  officer  has  power  to  call  upon  all  perfons 
t6  aflift  him  in  apprehending  a  criintnal.  In  all  cafes  where  war- 
rants are  iftued  upon  cotnmplaint  for  a  crimen  the  officer  has  power 
to  break  open  doors  if  neceflary,  for  the  purpofe  of  arrefting  the 
criminal  :  but  he  is  bound  in  the  firft  plac;  to  fignify  the  cauie  of 
his  coming,  and  to  requeft  admittance,  and  If  that  is  refufed  he  \& 
juftified  in  breaking  open  doors. 

A  general  warrant  to  apprehend  all  fufpecled  perfons,  withonk 
naming  or  dcfcribing  any  particular  perfon  is  illegal  and  yoid,  fbrv 
the  uncertainty  of  it :  for  e\^ry  warrant  ought  to  name  tlie  perfoa 
to  be  apprehended,  and  not  to  leave  any  difcretionary  or  general 
power  of  arrefting  perfons  ndt  named,  to  the  oflicer.  Search  war- 
rants are  frequently  granted  by  affiftants  and  jilUces  of  the  peace, 
where  a  perfon  makes  complaint  of  the  lofs  of  goods,  that  he  fuf- 
pe6tsfome  prattcular  perfon  h^  ftoleutjiem,  and  that  they  are  con*, 
•ealed  in  a  certain  §|ace.  Upon  thifi,  fuch  authority  may  grant  a 
warrant,  to  break  open  if  need  be,  and  fearch  allfuipectcd  places 
and  houfes,  but  which  rauft  be  named  and  defcribcd  :  and  to  appre. 
hend  fuch  fufpecbed  perfons,^  are  named  and  defcribcd,  if  the  goods 
are  found  with  them  ;  but  a  general  warrant  to  Icarch  all  l'uf|)ect- 
^d  places  and  houfes,  and  to  apprehend  all  iuipecled  perfons,  with- 
out any  particular  defcr»puon,  is  illegal  aud  void,  aud  ^very  act 
done  by  an  officer  by  force  of  it,  is  a  trclpafs. 

2.  .Arrefts  by  officers  witliout  warrant,  may  in  certain  tiale^ 
be  juftified  by  ihitute,  i  Aififtants  and  julUces  of  the  peace,  having 
plain  view  and  perfoiial  knowledge,  that  a  peribn  is  unnecedarly 
travelling  on  the  Sabbath,  may  with  or  without  a  written  warrant 
caufvj  him  to  be  apprehended  and  brought  before  him,  and  held 
for  trial.  So  may  a  flierilF,  conitHhiejgrnnljiiror,  aud  t>  ihingmau, 
Without  warrant  apprehend  Incli  iravcller,  and  carry  him  before 
the  next  affiftunt  or  jullice  of  the  peace  :  and  all  pcifons  cooi- 
uiijided  are  obliged  to  .\\h'\,     *  W'len  rioters,  in  the  cafe  of  riotg 

vcfafc 
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refiife  to  cleptrt,  it  i^  io  the  power  of  any  afiiftant,  juftke  of  ihe 
peaoe^  flieriff,  feledman  or  conftable,  to  caufe  fiich  rioters  to  be  a^ 
preliencled  and  to  command  neceflary  afliftancc  for  that  parpotc^ 
and  to  hoidtbem,  (or  where  itb  neceflary)  to  carry  xhem  before 
An  afliftant  or  julHce  of  the  peaco,  who  may  bind  tbem  to  keep 
tlie  peace,  or  may  commit  them,  or  recogiiixe  them  for  trial,  to  (one 
proper  court,  or  if  tliey  have  jurifdktioa,  puni(h  tb^  aa  the  na- 
ture of  the  cafe  Biay  require. 

^  /  By  the  common  law,  a  juftice  of  the  peace  may  apprehend  by 
bimfelf,  or  caiifc  to  be  apprehended  by  word  only,  any  perfon  coixr- 
mining  a  felony,  o^  breach  of  the  peace  in  his  prefence.  So  maj 
a  fheriff  and  conftable,  and  carry  tlie  offender  before  a  jufiice  of  the 
peace.  In  cafes  of  capital  and  high  crimes,  or  dangerous  w^ound, 
they  may  on  probable  fufpicion,  arreft  the  criminal,  and  if  necef- 
fary,  break  open  doors,  or  even  kill  him,  if  he  cannot  otherwiie 
be  taken  :  and  if  he  or  his  aflidants,  be  killed,  in  attempdng  fiicli 
arreft,  it  is  murder  in  ail  eoncemed  in  the  oppofition. 

5.  *  Arreftsby  private  perfons,  are  to  be  made  when  they  aire 
prefent  at  the  commiHion  of  any  capiul  crime,  or  any  high  erime, 
fiich  as  robbery,  burglary,  manflaiigjhter,  hot^  flearing,  ^^id  the 
like.  They  ifiay  juftify  breaking  open  doors,  in  the  purfuit  of 
fuch  criminal,-and  if  they  kill  him,  provkled  be  cimifltbe  otherwiie 
taken,  it  is  juftifiable,  and  if  ho  kills  them,  it  is  murder.  If  a  pri- 
vate perfon  is  prefent  at  the  commiHion  of  fuch  crimes,  and  the  of- 
fender efcapes  throogh  his  negligence,  he  is  liable  to  be  puniflKd* 
by  fine  asd  imprifonment.  Upon  probable  fufpicion,  a  private 
perfon  may  arrefl  a  criminal,  but agiinot  julVify  breaking  opei)  doora 
to  do  it,  and  if  eitbet  party  kill  the  other,  it  is  manilaughcer, 
and  not  nmrder  :  becaufe  there  is  no  malicious  defign  to  kill.  In 
the  cafe  of  advertifcments  offering  rewards  to  apprehend  perfona, 
•who  have  been  guilty  of  robbery ,  ^)urg1a^y,  theft,  or  any  higli  crimes^ 
tlierc  is  no  authority  in  the  advert iferoent  to  jiiflify  a  private  per- 
fon to  apprehend  fuch  criminal  :  but  he  muft  do  it  folely  by  force 
ot  the  right  to  apprehend  upon  probable  fufpicion, 

4.     »  KucandCry,  is  the  procefs  of  purfuing  o&nders  for  ca- 

pital  and  high  crimes,  by  raifmg  all  the  people  in  the  neiehbonr- 

liood 
/Hal.  p.  C.  86.  4  Black.    Com.  392-  at  %  Bawk*  P.  ^.  74; 

4  iilack.  Com.  19J.  «  Statutes,  as. 
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'Hood,  and  following  on  foot  and  by  horfe,  as  occa&m  (hall  require. 
I  This  is  a  mod  excellent  procefs  to  par(e  offenders^  and  prevent  tbeir 

I  cfcape.    The  conftables  of  the  feveral  towns,  are  dire&ed  to  raifc 

1   -       Irae  and  cries',  and-  their  reftifal,  fubje^ts  thevn  to  die  penalty  of 
I  iprty  (killings,  to  tbe  uie  of  the  town^  and  all  private  perfons  wbo 

t  rttfufe  to  alHft,  incur  tbe  fame  penalty.     Hue  and  cry^  may  be  nff» 

I  cd  by  order  of  an  affiflant,  or  judice  of  the  peace,  upon  receiv|pg 

Uifo^ation,  that  fome  crime  has  been  committed,  and  that  this  is 
jieceflary  to  apprehend  tl^c  criminal.  In  like  mapper,  all  private 
f>erfflns  may  apply  to  proper  authority  for  this  purpofe,  who  may 
Ulue  warrants,  and  the  conftables  are  bound  to  purfae  them.  In 
the  firft  cafe,  fuch  warrants  are  to  be  purfued  at  the  expenfe  of 
the  ftate,  and  in  the  latter,  at  the  ^xpenfe  of  the  party  praying 
them  out.  All  conftables  are  ^thorifed  to  put  forth  purfuits,  or 
hue  and  cries,  after  murderers,  peace  breakers,  thieves,  robbers, 
burglariam^  and  other  capital  offenders,  where  no  m^iftrate  ofr 


I  jiftice  of  the  peace  is  near  at  hand. 


Chamer    Twsnty-Fxrst. 
Of  COMMITMENT  AND  BAIL. 

VV  HEN  a  criminal  is  arrefted,  and  brooght  before  an  affiftant 
erjuftice  of  tbe  peace,  if  tbe  crime  with  which  he  is  charged,  h€ 
cognizable  by  them^  they  proceed  to  trial  and  judgment:  and  for 
that  purpofe  may  hold  the  prifoner  in  cuftody,  and  adjourn  from 
time  to  time,  as  the  nature  of  the  cafe  may  require,  and  ma^r  take 
bat],  or  commit  him^  as  may  be  neceflary.  If  the  perfoiT  be  con- 
-^»<fted,  be  may  appeal  to  thf  next  county  court,  upon  procuring 
proper  furety,  that  he  will  profecute  his  appeal  and  abide  final 
juilgnient.  The  right  of  appeal  however,  is  taken  away  in  thf? 
cafes  oi  drunkennefs,  profane  fwearing,  and  (abbath  breaking,  and 
for  offences  againft  t]ie  laws  for  reftraining  unlicenfed  houfes,  and 
felling  lottery  lickets,  granted  by  another  ftate.  But  if  the  crimes 
be  not  determinable  by  fingle  minifters  of  juftice,  then  it  is  their 
duty  to  proceed  to  an  enquiry  and  examination  of  the  faifls  charg- 
ed againft  the  perfun  apprehended,  and  if  on  enquiry,  it   ftiall  be 

fooml 
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foond  that  there  is  probable  caufe  to  fufpe^,  that  he  is  gailcy  of 
the  crime  laid  to  his  charge,  futh  court  fliall  recognize  withfiiAci- 
Chrfurety  fuch  perfon,  if  the  offence  he  bailable,  to  appear  before 
the  next  court,  that  has  jurifdiclion  of  the  offence,  and  for  want 
of  fufficient  bail,  to  coainiit  Iiim  to  goal  for  the  purpofe  afore- 
Ad.  But  if  the  offence  be  of  fuch  a  nature,  as  not  to  be  bailable 
b^law,  then  fuch  offender  mud  be  committed  to  goal,  to  remaiA 
there  till  the  ftfiion  of  the  court  that  has  power  to  try  him. 

In  the  enquiry  to  bc^made  by  fingle  nninifters  of  julHcc,  rcf^ 
peeling  crimes,  of  which  they  have  not  ultimate,  jurifdict ion,  they 
have  no  power  to  examine  the  jierfon  accufed,  refpeding  ths  fads 
charged  againft  him,  (thojuflices  of  the  peace  have  fometimes  done 
it  tlirough  ignorance,)  for  we  havc^ot  by  (latute  introduced   the 
praftice  of  contravening  the  general  maxioi  of  the  common  law, 
that  no  one  is  bound  to  betray  hinifclf,  and  for  that  purpole,  (ub- 
jc6ied   the  perfon  accufed  to  a  perfonal  examination,  by   which 
he  may  be  entangled  and  perhaps  convided.     Such  examination 
is  authorifed  in  England  by  (latuic.     But  here  the  only  enquiry 
which  fuchfuigle  niiniftcr  of  juftice  can  n)akc,  muft  be  of  the  pro- 
per and  legal  witncflcs,  and  the  accufed  has  an  opportunity  of  ob- 
viating their  tcftimony,  by  adducing  witnefles  on  his  part :  and 
tlien  upon  fuch  hearing,  the  autliority  has  only  power  to  decide 
wliethcr  there  be  that  degree  of  proof,  that  probable  fufpicion  and 
prefumption  of  the  guilt  of  the  offender,  that  he  ought  to  b^  fob- 
jcL^td  to  a  trial  b<rfore  a  court,  having  competent  and  conclufive 
jurifdiclion.     They  ought  in  fuch  cafes,  to  be  equally  cautious  not 
to  exercifc  their  power  of  deciding  on  the  profecution,  as  tho  they 
hnd  full  and  final  cognizance  :  and  not  to  recognize  perfons  to 
Ingljer  courts,  upon  llight  prefumptions  and  remote  probabilities  of 
guilt.     Single  miniflers  of  juftice,  may  in  fomc  meafure  be  com- 
pared to  grandjuries  at  common  law,  in  handing  forward  profecu- 
ttons.     Single  grandjurorsmuil  reft  for  their  knowledge  upon  par- 
tial infoiniation,  as  they  hold  no  ninilar  enquiry.  When  aperfun  is 
apprehended  in  confequence  of  a   complaint  made  in  this  manner, 
it  is   reafonable  that  fomc  enquiry    lIio<ild  be   made,  before  he 
fliould  be  holdcii  to  bail^  or  couunittcd  to  gmil,  for  ihc  purpofc  of 

being 
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l^eing  fubjecled  to  final  trial.  As  tliis  en<}uir)r  VsQiadf  l^y  a^HA^nts 
and  juflices  of  the  peace,  for  this  purpofe^  it  is  prqper  that  they 
iliould  adopt  the  fame  principles  of  judging,  \irhen  they  recognize  a 
pcrfon  to  app«5ar  before  a  court  of  competent  jurifdidtiou,  a$ 
Ijrand jurors  when  they  find  bills  of  indictitient. 

When  a  warrant  is  iflued  by  the  clerk  of  a  conrt,  by  order  of  tlft 
court,  upon  the  information  of  the  attorney  for  the  ftate,  or  prefeft- 
mcnt  of  fomegrandjuror,  exhibited  to  them  in  fcflion,  and  the  offen- 
der is  brought  before  the  coun^  he  has  the  fame  privilege  of  buil^  as 
in  oilier  cafes. 

In  refpeft  of  bail,  our  law  determines  that  no  manis  pcrfon  fhall 
he  reftrained,  or  imprifoncd  by  any  authority  whatever,  before  tho 
law  has  lentenced  him  thereto^f  he  can  or  will  give  fufficient  fe- 
curity,  bail,  or  mainprifir,  for  his  appearance  and  good  behaviftur 
in  rlie  mean  time,  tinlefs  it  be  for  capital  crimes,  contcnipts  in 
Open  court,  or  in  fuch  cafes  wliere  fome  cxprcfs  law  allows  or  or- 
ders it.  The  coofequcncc  of  this  law  is,  that  all  offences  are  bail- 
able, which  are  not  capital.  By  exprefs  ft:Uiite,  the  coart  hnvina 
final  jiirifdi(fiion,  may  hail  in  cafes  of  trfafon.  This  law  does  no^ 
extend  to  cafes  where  impriibnment  is  inflicttrd,  as  a  puniflmient  on 
the  conviftion  of  a  criin*.  Courts  ougtit  not  to  require  cxccflive 
and  unreafonablc  boil,  but  to  proportion  it  according  to  the  nam  re 
and  aggravation  of  the  offence.  When  a  perfon  fails  to  appear 
before  court,  or  abide  final  judgment  according  to  the  tenor  of 
his  recognizance,  it  is  forfeited,  and  on  a  fait  commenced  thereon, 
the  courM  have  a  difcretiouary  power  to  chancer  the  bond  to  fucli 
fum  as  they  judge  reafonable>  according  to  the  circumAances  of  rho 
•afe. 


CuAPfEn     Tweniy-Secokd. 
OF  ARKAICtNMEN  r. 

'XXRRAIGNMENT  J5I  the  calling  the  prifbner  to  the  bar  of  the 
court,  to  anfwer  the  matter  charged  in  the  indidment  or  informa- 
lion.     Arraigoment  is  jpot  ncceflary  iu  ail  criminal  profeout ion s^ 

where 
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where  the  poaiiiawnt  kftidi  that  k  caimar  be  infliAed  mdefi  tb^ 
prifonerbe  prefirnt,  as  in  all  capital  calcs.  or  where  corporal  poa- 
tfiment  muft  be  inflided,  the  pnfoiKr  nraft  appear  at  the  bar  of  the 
court,  and  plead  and  be  arraigned  in  perfoo  :  but  vrbcre  the  crime 
admitt  of  no  corporal  puoiflnnent,  and  nothing  but  a  fine  or  pe- 
coniary  fiDrfiritnre  u  Ineonvd,  then  Ik  may  appear  and  plead  b^rat- 
timiej. 

A  perfon  indicted  or  iaformed  againft,  being  in  cruftodj  of  the 
courtyOr  being  bailed  and  appearing  for  trial,  upon  motion  of  the 
attorney  for  the  {bte,  or  withoiit,  if  they  think  proper,  the  court 
direa  the  fheriflTto  iet  him  at  the  bar.    The  (herifif  then  putt  the 
prifoner  at  tho  bar  of  the  court,  and  by  the  humanity  of  our  praAke 
without  fhackles  or  irons.     The  cl^juftice  then,  before  the  pri- 
ibner  is  called  upon  to  plead,  afks  the  prKbner  if  be  defires  cooniel^ 
which  if  rei]ue{led,  is  always  granted,  as  a  matter  of  courfe.    Ob 
hiti  naming  counfel,  the  court  will  appoint  or  alfign  them,     if  bvm 
anycaufe,  the  prifoner  decline  to  requed  or  name  coanfcl,  and  a 
trial  is  had,  efpeclally  in  the  cafe  of  minors,   the  court  wiJ]  ai^ga 
proper  couniel.    When  counfel  are  afligned.  the  court  will  enquiit 
of  them,  whether  they  have  advifed  with  the  priiboer,  fo  that  be 
is  ready  to  plead;  and  if  not,  will  allow  them  proper  time  for 
that  purpoie.     But  it  is  ufually  the  cafe  that  the  prifoner  has  pre* 
vioufly  employed  and  confulted  counfel,  and  of  coarfe  is  .prepared 
to  plead. 

The  prjfoncr  is  called  upon  by  the  clerk  of  the  court  by  name, 
to  hold  up  his  hand  :  hut  this  is  not  abfolutely  neceflary,  for 
auv  arl  by  which  he  acknowledges  hirofrlf  to  be  the  peHbn,  will 
he  fuHicient,  bi^t  if  he  fliould  by  any  a<a-,  wilfully  refiife  to  ac- 
knowledge himfclf  to  be  the  perfon,  the  court  may  proceed  oh 
the  arraignment.  The  clerk  of  the  court  readsr  to  him  the  indi^- 
ilient  or  information,  and  then  addreflcs  him  in  theie  words.  *'  f^ 
i/nifjiilii^h:/:;i/j  or  i/ijhrmath^i,  what  ii your plca^  S^^^^Jft  <""  ^At g^^^J' 
On  this,  the  prifoner  if  he  wifhes  to  have  a  fair  trial,  may  pl«i 
fevcral  picas,  which  will  be  confidered  in  the  next  chapter  ;  or/ie 
may  confefs  the  truth  of  the  wbolq  indii^lment  or  infenn«tion  bf 
pleading  guilty,  which  fsAv^aatrtal,  and  the  court  have  nothing^ 

da 
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t  Ao  iut  to  render  jodgment  ^ggordmg  to  law,  or  h^  mBty  (land 

inute  and  refufe  to  plead^  -MB^ifoner  is  faid  to  ftand  mute, 

when  being  arraigned,  he  refufes  t6  m;*ke  any  anfwer,  or  makei 

•nfwers  foreign  to  the  purpofe^  and  not  allowable,  »nd  will  not 

anfwer  otherwife,  or  having  pleaded  not  guilty,  refufes  to  piit 

hitnfelf  on  the  country  for  trial.     If  he  fays  nothing,  the  court  are 

oiHclally  bound  to  enipannel  a  jury,  to  enquire  whether  he  ftandtf 

obftinately  mute,  or  whether  he  be  really  dumb.  If  the  latter  is  the 

I  cafe,  the  trial  may  be,  as  if  he  had  pleaded  not  guilty,  but  wliethcf 

on  fuch  a  conviftion,  the  peKbn  could  be  executed  is  undetermined. 

I  By  the  common  law,  if  aperfon  is  obftinately  mute,  in  caft  of  trea- 

I  Ion,  or  petty  larceny,  or  mifdcmefnors,  it  is  in  judgment  of  law, 

t  equivalent  to  convi^lion  ;  but  for  other  crimes,  as  murder,  robbe- 

\  ry,  and  the  like,  if  he  obftinately  ftood  mute,  he  was  fubje^ted  to 

{  the  dreadful  fentence  of  penance,  to  be  preflcd  and  ftarved  to  death. 

^  In  this  ftate,  if  a  prifoner  fhould    wilfully  and  obftinately  ftand 

I  aiute,  it  would  be  deemed  equivalent  to  tlie  plea  of  not  guilty, 

and  the  court  would  accordingly  proceed  to  trial. 


By  the  common  law,  an  acccflary  cannot  be  arraigned,  till  the 
principal  is  convided  :  for  it  is  an  abfurdity  to  try  a  perfon  as  ac- 
ccflbry  to  acrimc,  when  it  never  has  been  proved  that  the  crime 
was  committed  ;  and  the  principal  may  afterwards  upon  trial 
prove  his  innocence.  In  theft  it  is  provided  by  ftatute,  that  the 
concealer  of  the  fadl,  and  the  receiver  of  ftolen  goods,  knowing 
them  to  be  fuch,  may  be  proceeded  againft  as  principal,  tho  the 
{n-incipal  has  not  been   tried . 


Chapter  Twenty-third. 

OF  PLEADINGS* 

When  the  priibner  isan*aigned,  and  a(ked,what  is  his  plea  r 
he  has  the  privilege  of  five  different  pleas,  i.  To  the  Jurifd'i^lion. 
2.  In  Abatement.      3.  Demurrer*      4.  In  Bar--and   5.  Genera! 

Ifflie  of  not  guilty. 

f,  A  plea  to  the  jurifdiiStion  may  be  given,  where  a  perfon  b 

E  e  c  profeiMitcd 

#  %  Hawk.  P.  G.  jsT.     4  Black.  Com*  344. 
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pro&cutrd  before  fome  court,  that  k;u  not  ccgDizancc  of  tfae  d^ 
fence  :  as  the  indictTnenr  of  a  pcrl'uo  before  a  court  of  common  plcrM 
for  murder.  The  ftatoie  iaw  has  dcnocd,  and  Ihnitted  the  juriA 
diction  of  every  court,  and  it  a  perfbn  is  called  opoo  to  asiwer 
before  a  court  that  has  not  leg^l  po\«er  to  try  iiim,  be  may  take  an 
exception  to  tl.e  juriiiliction^  n  Ithcac  anfwei iog  to  the  oHence. 

2.  A  p!ea  in  abatrroent  is  principallr  offered  for  Bilfnomer,  or 
calling  the  prKbnrr  b^  a  wrong  name,  or  mifcitCribingbini-  Bat 
this  anfwers  h'-m  linlc  purpolc,  for  in  his  plea  he  m^d  gUe  his 
true  nante,  and  dd'cription,  and  an  ihformation  may  be  made  coi.- 
fonnable  to  it^or  a  new  ir.dlccmrnt  prefcnted.  So  for,  as  certain 
defects  in  the  inforniar'ioii  or  procefs,  which  would  be  abateahle 
incivirfuits,  a  plea  in  abatement  might  be  oiiVrcd. 

J.  Demurrer,  as  in  civil  cafes,  is  an  acl;now!<rdgmcnt  of  the  troA 
of  the  facts  charged  in  the   indidmcnt  or  inf«>rmation  :  but  then 
the  prifoncr  infifts  tlut  they  t!o  notarpount  to  the  crime  aTledgcd, 
or  that  Qyme  material  reqnsflre  in  the  indiflment  is  omit\ed-     \Vc 
havealready  pointed  out  tke  rec-uifuts  to  conftiiute  good  indsd- 
mcnts  and  iufjrraations,  and  wh«*n  tiiet  arc  defective  iu  any  fuch  re- 
fpcfts,  advantage  may  be  taken  of  it  on  demurrer.     If  the  technical 
words  are  omitted,  as  tratorioufly,  in  an  indifcmcnt  for  treafon,  mur- 
dered with  malice  aforethought,  in  an  indidment  for  murder,  and 
the  like,  or  if  from  the  facts  dated,  it  appears  that  they  do   not 
amount  to  the  crime  charged,  as  an  information  for  dealing  a  dog, 
it  will  be  ill  on  demurrer.  In  cafes  of  demurrer,  where  the  olFcnce 
is  not  capital,  if  the  point  be.  judged  againft  the  prifoner,  hcihall 
have  ju<lgmcnt  rendered  againft  him  without  further    trial.     Bar 
in  capital   cafes,  tho  the  point  be  judgtd  againft  him,  he  fhall  have 
liberty  of  trial  by  jury.     Demurrers  in  crirainai  profecutions  arc 
rarely  given,  as  the  pedon  may  generally  take  the  &me   advait- 
tagc  trti  the  general  iHiie,  or  under  a  motion  in  arrcft. 

4.  />  Pleas  in  bar,  go  to  the  merit  of  the  profeciition,  and  give 
a  reafon  why  the  prlfuiicr  oug'it  not  to  anfwer,  or  put  himftlf  oh 
trial  for  the  crhnc  a! lodged.  A  perfon  may  plead  iu  btr  to  a 
profccution,  a  former  acquittal^  and  alfo  a  fomicr  convi  Jlioii  :  bn* 
it  mufl  be  on  a  jwofecution  for  the  idcittl-Ltl  aJt  and  criPic.     Ff> 

^  4  Cl-ck.  Com.  y;,^. 
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t\^  roaxim  of  the  common  law  is,  that  no  man  is  to  be  brought  in 
jeo|>ardy  of  his  life,  fecurity,  llbeitjf  or  property,  more  than  once 
for  the  fame  crime.  Tliereforc  when  a  perft)n  has  once  been  ac- 
quitted, he  may  plead  fuch  acquittal  in  bar,  to  a  prof<M:iition  for  the 
(anie  crime.  On  the  fame  principle,  if  a  pcrfon  has  once  been  con- 
vi^ed  of  a  crime,  he  may  plead  it  in  bar  to  a  profecotion  for  the 
fatne  oEfence,  for  no  man  ihaU  be  puniihcd  twice  for  the  (ame 
crime. 

A  pcrfon  m^y  plead  in  bar  to  a  profccution,  .the  ftatnre  of  limita- 
tions, y  No  pcrfon  fliall  be  indided,  profecuted,  informed  againll, 
complained  of,  or  compelled  to  anfv/cr  before  any  court,  afliftant  or 
ju()ice  of  the  peace,  for  the  breach  of  any  penal  law,  or  for  other 
crime  or  mifdcmefnor,  by  reafon  whereof  any  forfeiture  belongs  to 
any  public  trcafury,  unlefs  the  indictment,  prefentment,  informa- 
tion, or  complaint,  be  exhibited  within  one  year  after  the  offence 
is  committed.  And  every  mdictmetrt,  information,  prefentment, 
and  complaint  not  exlubjted  within  the  time  limitted,  fliall  be  void 
and  of  no  ctfecl; :  provided  that  this  aft  fliall  not  extend  to  any 
capital  offence,  nor  to  any  -crime  t4iat  may  concern  lofs  of  member 
or  bwiifiiment,  or  a»y'ircachery  againft  this  ftate.nor  to  any  pU- 
fcrisjn;  or  theft,  t\\c  value  whereof  is  above  ten  ihillings,  nor  Ihall 
it  aiTeft  the  private  rights  of  indlvidttds.  TJiis  law  extends  to 
.oJences  at  common  lav,  as  well  as  thoC'  created  by  flatuLe. 

If  the  fpecial  matter  pleaded  in  bar  of  the  profccntlon,  be  found 
agaiijft  the  prifuner,  he  may  in  capital  cafes  further  plead  the  ge- 
neral ifliie  of  not  guilty,  for  uu  that  pica  only  can  a  man  be  fubjeft- 
«d  to  judgment  of  death. 

5.     r  The  general  ifliie  of  not  guilty,  is  the  proper  plea  whea 

the  pcrfon  wifhes  to  have  a  trial  upon  the  profecution.     When 

he  makes  the  anfwer  of  "  not  guilty,"  at  tlie  time  be  is  put  to 

j<lead,  the  idue  ir  clofed  without  making  any  anfwer  on  the  part 

of  the  (late.     This  is  the  only  proper  plea  where  the  farts  are  con- 

tefled,  for  a  perfon  indicted  or  informed  againft,  cannot  plead  any 

fpccial  matter  by  way  of  juftification.     As   on  an  indi<ftment  iar 

Murder,  a  man   cannot  plead   that   it  was  in  his   own    defence, 

againfl 
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againft  a  robl)er  on  the  highway,  or  a  bttr^^arian  ;  hat  be 
plead  generally  not  gnilty,  and  give  the  fpecial  matter  in  evidence  t 
for  fuch  a  fpecial  plea  nor  on) v  amounts  to  the  general  iffitc»  but  ss 
■11  criminal  profrcutioni  the  ta£ls  are  charged  to  be  done  with 
a  criminal  intent,  which  is  the  gift  of  the  tnforraatioa,  the  whole 
ought  to  be  diredly  negated  :  for  tho  it  appears  on  the  trial,  thtf 
the  fids  were  done,  yet  if  it  appears,  that  they  were  not  done 
with  a  criminal  intent,  the  perfon  cannot  be  foond  guilty.  There  can 
therefore,  never  be  a  propriety  in  confeffing  the  fa<5^s,  and  then 
joftifying,  becaufe  the  mere  proof  of  the  faft,  without  (hewing  the 
criminal  intent,  cannorbe  fufficicnt  to  convicla  perfon.  The  coo- 
fcqucnce  is,  that  in  every  criminal  profccution,  the  prifoner  has  the 
fame  privilege  of  conteftin^  the  criminality  of  the  intent,  as  the 
truth  of  the  fails  on  the  general  iflue,  which  therefore  can  oiJj  ba 
the  proper  plea. 


: 
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HEN  the  prifoner  has  pleaded  not  guilty,  Ac  clerk  of  tbe 
court  will  aflc  him.  By  whom  he  will  be  tried  ?  In  cafes  not  capital 
the  proper  anfwer  is,  "  By  my  country," — bat  in  cafes  capital, 
the  anfwer  is,  "  By  God  and  my  country."  The  putting  the 
qucftion  to  the  prifoner  to  decide  by  whom  he  will  be  tried,  feciM 
to  imply,  that  he  has  an  option.  This  was  introduced  into  En- 
gland at  a  time  when  there  were  various  methods  of  trial,  and  tho 
prifoner  had  actually  a  choice.  The  pra<?lice  has  been  continued 
lierc,  tho  a  perfon  has  no  fuch  choice  :  for  the  only  legal  method 
by  which  the  perfon  accufed  can  be  tried,  is  by  the  jury.  /  Th* 
ftatute  lav»r  fays,  that  every  perfon  profccuted  for  any  delimjuencj 
before  the  fuperior  or  county  courts,  (hall  have  liberty  of  trial  by 
JU17,  if  delired,  but  has  provided  no  other  mode  if  defired,  nor  Is 
any  oilier  mode  known  to  the  common  law.  When  therelbre  a 
perfon  accufed  of  a  crime*  wifhcs  to  try  the  qucftion  of  fad,  he 
niuft  defire  a  jury  :  for  the  coun  cannot  be  judges  of  fafts,  unleft 
ejcprefsly  authorifed  by  fome  ftalute,  as  they  are  in  civil  cairi, 

Cttr 
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Oar  courts  however  feem  to  have  adopted  the  prbciple,  that  they 
have  the  power  to  try  a  cnminal^iFihey  pleafeon  his  requeft,  and 
bRve  proceeded  to  try  them   for  offences  not  capital. 

By  the  ufual  mode  of  trial   upon  the  plea   of  not  guilty,  is  by 
\    j"^y  »  which  we  are  to  confider  in  this  chaptef,  and  which  woold 
furnifli  all  the  neceflary   information,  in  caiie  the  ifliie  fhonld  bo 
tried  by  the  court. 

Before  every  court,  the  jury  which  is  returned  for  civil,  is  rc- 
.turned  for  criminal  caufcs.  When  the  caufe  U  ordered  for  trial,  the 
jnry  appear,  conCftlng  of  twelve  returned  as  aforcfaid,  or  if  thA 
number  be  deficient,  they  arc  to  be  fupplicd  as  in  civil  cafes  ;  the 
prifoner  is  placed  at  the  bar  of  the  court,  and  then  an  opportu* 
nity  is  given  him  to  make  his  challenges.  Challenges  are  of 
two  kinds  ;  challenges  for  caufe,  and  peremptory  challenges. 

J.  /  Challenges  for  caufe,  are  for  the  fame  reafons  in  criminal, 
as  in  civil  caafes,  they  are  for  fome  defect,  as  want  of  ellate,  age, 
or  freedom  :  for  fome  crime,  as  wliere  a  pcrfon  has  been  convidled 
/ol  fome  crime  for  which  he  has  received  an  infamous  pumfiiment, 
or  for  fome  relation  to  the  pcrfons  concerned  or  interefled  :  or  for 
fome  bias,  prejudice,  or  partiality.  Thefe  challenges  arc  ec^nally 
Allowed  to  the  (late  and  ihe  prifoner  in  ail  cafes  capital  or  not 
capital,  I 

a.  Peremptory  challenges  are  without  dewing  any  caufe,  and 
are  admitted  only  in  capital  cafes.  By  the  common  law,  the  pri- 
foner  might  challenge  peremptorily,  thirty  five  jurors, —  s*  butth« 
ftatutelaw  has  limiited  the  number  to  twenty.  'Ihis  privilege 
manifcfts  great  tendcrncfs  and  humanity  to  the  prifoner :  for  there 
are  numerous  inltances,  where  jurors  will  be  returned  to  try  a  pri- 
foner, againft  whom  he  has  no  legal  challe?ige,  and  yet  there  arc 
ftronger  reafons  why  he  (houid  decline  being  tried  by  him,  than  m 
tliofc  inftances  where  the  law  allows  him  to  challenge.  It  may 
femttimcs  happen  that  a  cl^allcuge  for  caufe  may  be  made,  and 
over  ruled,  which  will  naturally  give  the  juror  fuch  a  prejudice, 
that  the  prifoner  would  be  unwilling  to  trufl  his  fare  in  bis  hands. 
Indeed  it  is  apparent  that  there  will  be  a  tlioufand  caufcs  exifllng, 

for 
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,  Tcrdict  may  be  fet  afitlc  and  a  new  trial  ordered. 

When  I  he  motion  in  arreft  is  adjudged  infufficicu 
,  ©ffercd^  or  the  prilbncr  is  convicted  on  his  own  confel 

of  gQilty,  or  when  in  cafes  not  capital,  on  a  demi 
,  formation  is  adjudged  fufllcicnt,  then  it  remains  for 

render  judgment  againft  the  criminal,  that  he  fhould  ft 

iiliment  annexed  to  the  crime  by  law.  In  treating 
,  faaveinvariubly  mentioned  the  punishments.      Thefe  : 

[  or  the  common  luw.    W  hencver  a  ilatute  creates  a 

lids  fome  fpecilic  punlfhment.     The  puniihments  At 

Jire  fine,  iniprifonment  and  pillory. 

No  judgment,  not  even  death  itftif,  ever  works  a  fori 
eilatc  and  corruption  of  the  blood  of  the  criminal,  exc 
'  (laughter,  wliich  operates  a  forfeiture  of  his  goods 

crimes  where  the  criminal  is  (Iibjecled  to  a  forfeiture 
f  is  a  fpeclfic  fum,  and  is  confidered  to  be  the  puniflmic 

).  not  :i  confecjucnce  of  the  judgment.     In  England,. the 

I  of  rendering  judgment  of  death  againfl  a  criminal,  ar 

\  ©reof  eftate,  and  corrupt  ion  of  blood  :   fo  that  no  pei 

;    ,  rit  from  him,  or  trace  his  line  of  confanguiniiy  thro 

I 

,  0  But  with  us,  when  a  perfon  is  condemned  to  dcat 

I  of  profecution,  imprifonment  and  execution  being  pau 

I  of  his  ellaie,  /hall  be  difpofcd  of  according  to  law.     if 

^  ihull  niukc  a  will,  it  will  be  valid  fur  the  difpofition  < 

.  if  Ite  iluiuld  die  ioteftace,  it  would  defccod  to  Lis  he 


Chapter    Twenty-Sixth. 

OK  WRITS  OK  nilROR,  REPRIF.VE,  AND  P 

VV  RfTS  of  Error  in  all  criminal  cafes,  will  lie  J 
jurifdidions  to  the  fupcrior  court,  and  from  the  fupc 
theiiiprtme  court  of  errors,  for  all  errors  apparent  oi 
the  I'ccard.    If  the  court  render  an  erroneous  judgment 
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for  which   a  prifaner  wonld  ohje<?b  a^-^inft  a  juror,  which  do  not 
come  within  tiic  ireneral   prmciplfs  of  challenges  for  caufc  :    and 
for  which  it  would  h?!  imnracfticable  to  make  leg  i!  provifion.     For 
thr  purpofc  then  ofp'ving  a  prrfon  the  faireft  trial,  he  is  indulged 
with  the  privilege   of  challenging  twenty  jurors,  without  afligniog 
any  reafon,  which   will  give  him  an  opportunity  of  rejecting  all 
thofeagiinft  whom  he  has  conceived  any  prejudice,  from  their  ap- 
pearance, cond  id.  or  cbararler.      t^  When  hy  reafon  of  challenges 
with, or  without  caufc,  the  number  ofjurors  returned  as  aforefaid, 
is  not  fiifncient  to  make  up  a  panel,  the  court  order  xhe  fhcridF,  or 
if  he  is  interefted,  concerned,  or  related  to  the  party,  then  the  con- 
ftahle  or  fjch  otlicr  ofiicer  as  they  (hill  appoint,  to  return  a  (iifii- 
CTcnt  number  of  the  byftaiiders,  (de  tallbus  circumftiniibus,)  and 
for  want  of  fuch^ary  good  and  lawful  freeholders  ot  the  county. 

Wlien  there  are  twelve  jarors  returned,  againft  whom  the  prlfon- 
tr  has  no  exception,  or  where  he  has  challenged  twenty  pc- 
remptorib',  and  there  are  twelve  returned,  againli  whom  be  has 
ro  challenge  for  caufe,  then  the  panel  is  com  pleat,  and  the  jury 
tnay  he  fa  id  to  be  cmpannelled  :  for  if  the  prifoncr  Ihoold  perfift 
in  challenging  more  than  twenty,  peremptorily,  the  court  would 
difrcgard  futh  challenge,  and  order  the  trial  to  proceed.  When 
the  jury  are  cmpannelled,  they  arc  fworn,  well  and  tnily  to  try, 
and  true  deliverance  make,  between  the  State  of  Connecticut,  and 
the  prifont  r  at  the  bar,  without  rcfpefl  of  pcrfcns,  or  fear  of  man, 
accordir.g  to  law  and  evidence. 

The  attorney  for  the  ftate  then  proceeds  to  lay  before  the  jury, 
all  the  evidence  aj^ainfl:  the  prlfoner,  without  any  remarks  or  argu- 
ments. The  pr'i Toner  by  himfelf  or  coimfel,  is  then  allowed  to 
produce  v.-itnefils  ro  counterad  and  obviate  the  teftimony  againft 
him  ;  and  to  excnlpure  himfelfwith  the  fame  freedom  a&  in  ciTtl 
rr-n  s.  Wc  Imve  never  admitted  that  cruel  and  illiberal  prin- 
ciple of  the  cunnnon  lavr  of  En<;'and,  that  when  a  man  is  en 
f  rinl  for  hi ;  life,  l.e  fliall  he  refufed  connfcl,  and  denied  thofe  means 
ofdcfj-ncc,  which  are  allov/cd,  when  the  mod  trifiing  pittance  of 
properly  is  in  qi:.  (lion.  The  f.imf}  pretence,  that  the  court  are 
to  be  c:)vinrcl  for  tiic*  ]  rifoncr  will  only  heighten  our  indignation  at 

the 
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the  praAice  :  for  it  is  apparent  to  the  lead  confideration,  that  a 
aoart  can  never  farnjfli  a  perfon  accufcd  of  a  crime  with  the  ad- 
.viccj  and  affidance  neceflary  to  make  his  defence.  This  do(flrine 
might  with  propriety  have  been  advanced,  at  the  time  when 
by  the  common  law  of  England,  no  witncfli?s  could  be.  adduced 
on  the  part  of  the  prifoncr,  to  nianifeft  his  innocence  for  he 
could  then  make  no  preparation  for  his  defence.  One  cannot 
read  without  horror  and  aftonifliment,  the  abominable  maxims  of 
law,  which  deprive  perfons  accufed,  and  on  trial  for  crimes,  of  the 
affiftance  of  counfel,  except  as  to  points  of  law,  and  the  advantage 
of  witntfles  to  exculpate  themf^rlves  from  the  cliarge.  It  feems 
by  the  ancient  pra»ftice,  that  whenever  a  perfon  was  accufed  of 
a  crime,  every  expedient  was  ad  pted  to  convidt  him,  and  every 
privilege  denied  him,  to  prove  his  innocence.  In  Eni^land,  howe- 
ver, as  the  law  now  (lands,  prifonersare  allowed  the  fuUadvama^e 
of  witneflcs,  but  excepting  in  a  few  cafes,  theconnnon  law  is  enfor- 
ced, in  dcnjing  ihem  counfel,  except  as  to  points  of  law. 

Our  anceftors,  when  they  firft  enaCled  their  laws  refpe^ing 
crimes,  influenced  by  the  illiberal  principles  which  they  had  im* 
hibed  in  their  native  country,  denied  counfel  to  prifiners  to  plead 
for  them  to  any  thing  but  points  of  law.  It  is  manifeft  that  there 
is  as  much  neccflity  for  counfel  to  inveftigatc  matters  of  fad,  as 
points  of  law,  if  truth  is  to  be  difcovcred. 

The  legiflature  has  become  fo  thoroughly  convinced  of  the  im- 
propriety and  iniuftice  of  Ihackling  and  rcilriding  a  prifoner  with 
refpeft  to  his  defence,  th:it  they  have  abolifhed  all  thofe  odiou^>  laws, 
and  every  perfon  when  he  is  accufcd  of  a  crime,  is  entitled  to  every 
poflible  privilege  in  making  his  defence,  and  manifcftlng  his  inno- 
cence, by  the  inftrumentality  of  counfel,  and  the  teflimuny  of  wit- 
nefles. 

Evidence  in  criminal  cafes  is  regulated  by  nearly  the  lame  prin- 
ciples as  in  civil  cafes.  There  arc  few  leading  points  in  which 
there  is  a  ditVereuce,  which  it  will  be  proper  to  confider  in  this 
place.  In  all  capital  cafos,  the  law  requires  two  or  tliree  witncfics, 
or  that  which  is   cquivulrau     «  The  fiatut^.-  fjys,  that  no  perfon 

for 
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for  ftsiy  hit  committed^  fhM  be  put  to  <}eath,  but  by  ^  trfliflMN 
ny  of  two  or  three  witnefles,  or  that  which  is  eqaivaleot.  In  all 
profecQtions  for  perjm^,  it  is  neccffiiry  that  there  fliould  be  two 
witDcfles,  as  the  oath  of  the  offender,  is  equivalent  to  the  oath  df 
•ne  wimcfs,  k  is  therL-forc  requifite  that  there  ihould  be  another 
"witnefs  to  turn  the  fcale.  lu  all  otlier  o^ences,  not  cipital,  the 
oath  of  ooe  credible  witDcfs,  is  fufRcient  evidence  t6  juftifjr  a  coA- 
▼idiion. 

Where  the  feft  to  be  proved  rcfpedls  rhe  hand  writing  of  the 
prifoner,  the  teftixnony  of  witncflex  well  acquainted  with  it,  that 
they  believe  the  paper  in  queftion  to  have  been  written  by  him .  }§ 
evidence  to  be  left  to  a  jury.  The  coiifcffion  of  the  prifoner  our  of 
court  may  be  proved,  and  is  rjfncjent  evidence  to  convift  him, 
without  other  proof,  even  in  capital  crimes,  but  his  whole  con- 
feffion  or  ftory  muft  be  taken  togetlier.  y  When  a  prifoner  diT- 
dofes  any  fa^s  to  the  attorney  for  the  ftiie,  on  an  application  to 
be  admitted  a  witnefs  for  the  (late,  it  lliall  be  confidered  as  coit- 
fidential^  andfoch  attorney  fhall  nor  be  allowed  to  gnre  it  in  evi- 
dence on  trial ;  for  this  would  tend  to  defeat  the  benefit  the  public 
might  derive  from  fuch  difclofures  :  but  confidential  communicai* 
tions  to  any  other  perfons,  may  be  given  in  evidence.  No  prifon^ 
cr  can  be  allowed  by  our  law  to  become  an  approver;  but  cheat* 
tornsy  for  the  ilate  has  a  difcretionary  power,  where  there  art 
fundry  ufFenders,  and  other  proof  cannot  be  had,  to  take  any  rf 
them  for  witnefles  agiinfl  the  reft,  and  excufe  fuch  wirncis  from  a 
profecution,  for  the  offence.  An  accomplice  in  a  crime,  may  be  a 
legal  witnefs,  for  the  ftate  and  the  party.  But  where  fundry  are 
joined  in  the  fame  profecution  for  tlic  fame  offence,  they  cannot 
tcftify  for  each  other  :  But  if  there  be  no  proof  againft  fame  of 
them,  they  may  be  admitted  to  teftify  for  the  reft. 

It  is  a  general  rule,  that  no  proof  can  be   admitted  refpeclin 

any  fa£t  not  charged  in  the  indrclmcnt  or  information,  but  thai 

proof  may  be  admitted  with  refpecl  to  circmnftanccs  that  lead  to 

the  crime,  and  that  where  feveral  fa<Sls  are  char^recl,  which  confti- 

tute  the  crime,  the  proof  of  any  one  of  ihcm  is  futlkient  to  conviA 

the  prifoner. 

ViokBl 
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I  yiolent  pretumptions^  in  fomc  cafes  are  taken  for  full  proof,  as 

where  a  man  IS  dabbed  in  an  houfe,  and  another  runs   out  with  a 

'  bloody  knife  in  his  hand,  and  no  other  perfon  is  in  the  houfe,  at  the 

k  fsune  time;  but  all  pre  fumptivc  evidence  {hould  be  admitted  with 

I  great  caution  :  for  the  candour  and  benignity  of  the  law,  has  laid 

1  It  down  as  a  maxim,  that  it  is  better  to  adopt  fuch  general  princi- 

pies rcfpt*dUng  prefumptions,  that  ten  guilty  pcrfons  ftiould  efcape, 

than  one  innocent  perfon  be  conviAed.     Two  rules  are  therefore 

Uid   down  by   judge  I  Tale,  whofe  humanity   rendered  him    th« 

created    ornament  of  the  judicial  charader.     Never  to  convld:  a 

pcrfoJi  for  dealing  the  goods  of  a  man  unknown,  becaufe  he  will 

i^t  tell  how  he  come  by  them,  unlefs  an  actual  dealing  be  proved  : 

•and  never  to  convict  a  perfon  of  murder  or  mauflaughter,  unlefs* 

'  the  body  be  found  dead  ;  .on  acrmmt  of  iwo  indances,  he  mentions, 

'  where  perfyns  were  executed  fur  the  murder  of  others,  when  ilicy 

'  were  Tiving,  but  mifling. 


When  the  ithtbition  of  evidence  is  clofeol,  the  attorney  for  th« 
ftatc  opens  tUe  arguitieot,  the  counfel  for  tlv?  prifon«r  follow,  tbtf 
attorney  for  tlieftate  then  clofes' the  arprmxent,  and  the  chief  judioe 
then  fumsop  the  evidence  iti  his  charge  delivered  to  the  jury,  in 
Which  he  dates  in  the  mod  candid  and  impartial  manner,  tbe  cvi* 
dence  and  the  law,  and  the  arguments  of  the  connfel  for  thedite, 
as  well  as  the  prUbner.  The  coonfd  for  the  date,  fliould  manag« 
cvt^y  criminal  proiecudon  with  the  utmod  coolnefs  and  fairnefs^ ' 
He  diould  difplay  no  marks  of  zeal  or  padion.  He  fliould  not 
attempt  to  warm  the  feelings  or  prejudice  the  mimlsof  thcjury,  by 
ahy  patlietic  defcriptions,  or  artful  mifreprefen  tat  ions.  He  dioutd 
addrefs  himfelf  to  the  underdajiding  of  the  friers,  and  by  a  fair 
invedigation  of  fa(!'ls,  ifnd  an  ingenious  dif^u^n  of  points  of  law, 
open  the  way  to  the  difcovery  of  troth  and  juftice.  Such  a  'linie 
of  conduet  would  refleft  the  highed  lionour  on  the  candour  an4 
fcfifibility  of  a  public  officer.  But  wlien  we  fee  the  profccution  of 
a  criminal  managed  with  a-  padionate  vehemence,  and  the  argu- 
£ient  a  compound  of  poni|H>us  declamation,  and  affected  pathos^ 
we  detcd  the  pnifecutor  as  a  blood  thirdy  favage,  and  unferliug 
mouder.  Tho  every  reafonnble  indulgence  ift  to  be  granted  to  a 
prifoner  to  prevent  a  conviclion,  yet  attempts  to  excite  the  com» 

F  f  f  paffiou 
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paiT  ,n  of  J  fcry,  oc^ht  not  to  be  CMcoiir.igcJ.     bkbrdxrzrn^ 
of  our  inrtlkdjal   uc*^rc>«,  Ib  mmiBiBg  sod  cvaparis|;  kSeaSt 
that  we  are  to  difccTer  tbetmrh  of  f^cLs,  aad  dl&xm  the  pciacipks 
of  j^': ice.     Wbm  ocr  frcllnpri  are  tmrbnnglj  altre  Co  the  ffiitf 
ies  of  oar  feDow  men,   or  our  izv£gmt2oo  reaied  to  tiK  bigbeft 
pitch,  agaxnA  the  crime  iA  wh:  :h  a  pcrioo  is  accnfej^  tbe  Htiad  as- 
sot  be  hi  a  proper  (Ute  to  form  an  acoiraxe  decifion.     Tbe  ardor  of 
fecfrniUcT,  and  the  zeal  of  bdi^sztkm,  Btx^^  pronpc  cs  to  oom^ 
pondent  adiom.  but  caooot  comnofiir  cfircd  us  »  a  tt^r  saoser 
to  the  (ormacion  of  aa  optnon  :  for  oar  opfoionsare  tobefbroril 
OQ  ideas,  cognnimlcated  to  the  nuiid^aiid  not  oo  pafBcms  enkiBficd 
in  the  heart.     Ererr  juror  oaght  therefore  to  haniih  ererTasgdos 
from  hit  bread,  and  be  ander  the  ibie  gmdaace  of  pore  imeBc^ 
while  be  is  bearing  and  deHbcrating  on  the  erideoce,  and  feracng 
h»  jcdgment,  this  will  place  him  in  a  proper  fitoatioo  to  exaanir 
and  compare  the  eridence,  and  decide  where  the  troch  lies  :  but  if 
his  indignation  b  highly  enflamed  agaiaft  the  prifooer,    ''  Trifa 
light  as  air^  will  be  to  him  confirmation  firong,  as  profofholr 
writ,"  and  a  convi&ion  may  be  foonded  on  fli^  prcfmnptionuKl 
circnmftances  of  very  remote  probability.    So  where  the  compaflioii 
of  a  jary  is  highly  excited  in  CiToor  ^  a  prilooer,  he  will  o^- 
look  the  (Irongeft  proof,  his  feelings  will  run  away  with  his  jodg- 
■Rent,  and  a  falfe  pity  and  hmnanity,  will  indooe  him  to  briog  i& 
a  tcrdid  of  acqaittal,  againft  the  clearcft  eridence. 

It  is  p]ea(x&g  to  remark,  that  thcfe  dodrines  are  now  grncn)- 
ly  recognized  in  onr  courts  :  and  that  every  where  as  ibuod  k[k 
«nd  folid  reafon  prevail,  courts  of  juftice  have  rcjeded  the  folcflifl 
declamattoos,  the  pompous  defcriptions,  and  the  high  wroagbt 
pathos  of  the  ancient  orators  of  Greece  and  Rome  :  and  if  I>c- 
mofthencs,  and  Cicero,  were  now  on  earth,  I  doobt  whetber  tbere 
is  a  judicial  tribunal,  that  would  approve  and  relifii  their  fublioie 
apoftropkes  to  the  heroes  of  Marathon,  and  the  hills  and  groves  of 
vAlbanuna,  tlio  embelltihed  with  all  thofe  graces  of  elocution,  and 
,that  blaze  of  eloquence,  which  rendered  thole  orators,  tiie  sdmi- 
'  ration  of  tlieir  own  times,  and  have  tranfimttcd  their  faiae  to 
all  fucceediog  agts. 

Wbe» 
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Wh«n  the  caufe  Is  4:omiDkted  to  the  jury^  they  cannot  be  dtf- 
cbarged,  till  all  have  agreed  in  a  verdt<fl.'  A  verdict  may  he 
«ither  general  or  fpecial.  A  general  verd'id^  is  finding  the  prifoner 
guilty  or  not  guilty.  A  fpecial  verdid  is  where  they  have  a  doubt 
about  the  law,  and  chufe  to  leave  it  to  tfce  determination  of  the 
court  :  they  therefore  find  all  the  fads  fpecially,  and  fubmit  the 
point  of  law  to  the  court,  but  they  have  full  power  to  determine 
the  law,  as  well  as  the  fa(^s^  and  to  find  a  general  verdid. 

When  the  jury  have  agreed  upon  a  verdidt,  they  return  into 
court,  the  prifoner  is  placed  at  tlie  bar,  and  the  verdidt  is  publicly 
delivered  in  open  court.  If  the  verdift  is  ''guilty**,  ke  is  then  faid  to, 
be  convided  of  the  crime  whereof  he  ftands  indicted  or  informed 
«gainft,  and  die  court  are  to  pronounce  the  judgment  of  the  law. 
If  the  verdtd  is  ^'  not  gviiity,"  then  he  flands  acquitted^  and  can 
never  afterwards  be  tried  for  the  fame  offence,  which  may  be  done 
only  in  a  qui  tarn  profecution,  unlefs  the  verdid  be  fet  afide.  But 
even  in  ca(es  of  acquittal,  the  ftatute  law  has  veiled  the  court  with 
difcreti^nary  pvwcr  of  fubjeding  the  prifoner  to  the  payment  ^ 
of  coft.  s  Ic  is  «naded  that  la  all  criminal  profecutions,  if  the  court 
before  whem  the  trial  is  had^  are  of  opinion,  that  tho  the  prifoner 
16  found  not  guilty,  yet  the  profecution  was  occafioued  by  fome  un- 
lawful or  bianieable  cotidad  on  his  part,  he  fhall  not  be  dif- 
cbarged  tiH  he  fatisfies  the  coft  :  but  where  the  grandjury  find  a 
bill  to  them  prefented,  not  true,  and  in  every  other  cafe,  where 
it  ihall  appear  to  the  court,  that  the  indidment,  or  iaformatioa 
Was  occafioned  by  miftake,  without  any  fault  on  the  part  ©f  tlic 
perion  accufed,  he  fhall  then  be  difmiflcd  without  call*:  and  the 
cod  fliall  be  paid  out  of  that  treafury,  into  which  the  fine  would 
have  gone,  had  the  criminal  been  fined  on  fuch  prof'ecution. — 
When  a«y  perfon  fubjeded  to  a  fine  is  unable  to  pay,  he  may  be 
afligned  in  fervice  to  any  citizen  of  the  United  States,  ib  long  as 
^lall  be  neceflary  :  but  wlien  ikch  coft  cannot  be  recovered  from 
fuch  perfon,  it  ihall  be  paid  out  of  the  ftate  treafury,  when  the  trial 
was  before  the  fupmor  or  county  court,  aiid  out  of  tiie  town 
treafury,  where,  if  it  was  Uefore  an  afFiitant  or  juftice  of  the  peace. 
Where  any  expenf^  is  incurred  iu  proiccuttug  a  perfon^  who  c^n» 

not 
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rr*  :c  2;  -  :'.*>e-  .  :.  or  ffz-jK-*  w't'-^-t  f: .!:  of  tor  vffic^r,  brf*ir« 
h-  :%  ton  -  •»-.:  or  j^-lf  J,  it  .!.iil  ht  p*"J  ou*  of  :br  ftair  rre^aHsfj, 
jfrirr  rrlr*c  »is*  cognizable  Hr  ihc  ;^z«rijr  or  cooetj  coort. 

T'.c  practice  has  '^'fa  f  r  all  c^ft  inccrrtd  m  a  prLCrrrstice  be- 
fore :*•€  r  pcrior  court  ro  oe  ixni*«c  iiatclv  ^  /A  hj  order  c£  tlie 
CO  't  r.  :  of  il  c  flaic  xrc'X:ry,'mV<'.)s^T  iHc  oicndcr  was  covrkrtcd 
cr  -  '  •le'i,  acd  Tj':  :t  ted  to  piy  c..:!  or  c  t.  *TliroA  in  ike 
c;  -!^  CO  rt  w--  j>s:il  o-u  of  ihe  c'»-n:^  irc^'-ry  lii!  1  late  ftztntc 
9n:\wTv':i\  thmito  draw  on  the  ftac  :rc-ijT7.  tor  z-l  cod*  in  crimi- 
fi'ii  profcc-itions.  ar.t]  direct f^i  all  colt>  iliat  l:i  jjld  be  rekorcrcd  s» 
be  paid  into  the  faiiic  irc-fjry. 
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CHAnKW.      TwLSTT-FirTH. 

OF  VOTIONS  TN  ARRKST  AND  JUDGMENT. 


lFTFR  vcrui  t  an.]I>erore  rradmng  jud fluent,  motions  in  arrcA 
or  ^^^  c»f  i  i.^nrmenL  n-.:iy  he  olfercd.    The(e  arc  for  any  ilefcct^  tn  the 
in«lirliiif-nt  or  in'orTi;at':un.  ?.s?"nrihe  want  of  an j  fuificirtn  certain- 
ty, fettinjT  forth  yr.rl  defcii^'npr  the  pcrfon,  the  time,  the  p4»ce  or 
l>".-  otr''-i!ce  ;  3«*  where  in  an  infoniiati«ia  forftealing,  the  faa  ^ 
W.t]  to  he  done  211  another  ftaie.and  noavermcat  that  it  was  < 
jnittrcl  in,  or  titc  }J(kk^«-.  (\^\in  hrou^htinto  this  date,  00  motioaia 
am  ft,  aft^r  ?.  vcrci*  t  of  p^'iihy,  the  information  was  adjidgcd  to 
be  had.     In  thrcr>urr.'  of  ihcMe  enquiries,  we  have  had  occalioo  ta 
point  out  the  riq-itutcs  to  conllitutc  an  infonnation  or  iodidaieat : 
it  will  not  he  nci'-jl'Ty  to  enumerate  them  again  :  ills  fufficient  to 
ohfcrve  that  where  the  indictment  is  not  conformable  to  thcfc  rc- 
quifirc*,  advantage  may  he  taken  of  it  under  a  motioD  io  arrtft : 
for  fnch  defects  are  never  aided  by  verdid^,  as  in  civil  cafes.  So  on 
tlic  trial,  if  there  is  any  irregularity  in  the  conduct  of  the  jury,  ad- 
vanr:ij;e  may  be  taken  of  it   in  this  manner.     If  the  jud^rineat  is 
airtlkd,  it  fcrs  ofidc  the  whole  proceedings  ;  but  it  is  no  bar  to 
another  profecution,  for  the  fame  ofFence,  and  the  perfon  ma\  be 
indicted  and  informed  agahifl  a  fccond  time. 

Hic  attorney  (or  tl>c  (late,  miy  move  in  arrcft,  (when  the  pri- 

foucr 
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lbti«r  is  acquitted)  for  any  raifconda^t  of  the  jury,  for  whkh  tlw 
▼crdkt  may  be  fet  afitlc  and  a  new  trial  ordered. 

"When  the  motion  in  arreft  is  adjudged  infufficient,  or  none  Is 
oflfcred,  or  the  prifoncr  is  convicted  on  his  own  confefiion,  or  pie* 
of  guilty,  or  when  in  cafes  not  capital,  on  a  demurrer,  the  in- 
formation is  adjudged  fiindcicnt,  then  it  remains  for  the  court  to 
render  judgment  againft  the  criminal,  that  he  fhould  fuifer  the  pun- 
iilinient  annexed  to  the  crime  by  law.  In  treating  of  crimes  we 
have  invariably  mentioned  tlie  punifhments.  Thefe  are  by  ftatute 
or  the  coniMK>n  law.  Whenever  a  llatute  creates  a  crime,  it  in* 
Hi^is  fooie  fpecilic  punifhment.  The  puniibmeots  at  common  Iz^ 
jirc  iine^  imprifoumcnt  and  pillory. 

No  judgment,  not  even  death  itfclf,  ever  works  a  forfeiture  of  the 
cftatc  and  corruption  of  the  blood  of  the  criminal,  excepting  man- 
daughter,  which  operates  a  forfeiture  of  his  gomls.  For  thofe 
crimes  where  the  criminal  is  fubjecled  to  a  forfeiture  of  eflate,  it 
is  a  fpcclfic  fum,  and  is  confidered  to  be  the  pimiOmient  itfelf,  and 
nor  a  coniequencc  of  the  judgment.  In  England,. the  confequencet 
of  rendering  judgment  of  death  againft  a  criminal,  arc  the  forfeit- 
ure of  cflate,  ami  corruption  of  blood  :  fo  that  no  perfon  can  inhe- 
rit from  him,  or  trace  his  line  of  conlaiiguinity  thro  him. 

a  But  with  us,  when  a  perfon  is  condemned  to  death,  the  charge 
of  profecution,  imprifoniTient  and  execution  being  paid,  the  reHdue 
of  his  c(bie,  fball  be  difpoied  of  according  to  law.  If  the  criminal 
ihull  niuke  a  will,  it  will  he  valid  for  the  difpofition  of  his  edate  ; 
if  he  Ihould  die  intcftate,  it  would  defccnd  to  his  heirs  at  law. 


Chapter    Twenty-Sixth. 

OK  WRITS  OK  niROR,  REPRIEVE,  AND  PARDON. 

VVlUTS  of  Error   in  all  criminal  cafes,  will  lie  from  inferior 

jurifdidtions  to  the  fuperior  court,  and  froHi  the  fuperior  court  to 

theliipremc  court  of  errors,  for  all  errors  apparent  on  the  face  of 

the  i'i'cQrd.    If  the  court  render  an  erroneous  jtidgraent  upon  a  plea 

'''^  »» 
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in  abatement,  upon  a  demurrer  or  motion  in  arreft,  or  if  afLer  coa-^ 
vidion  they  render  judgment,  that  the  prifoner  ihall  luffer  a  pc»- 
iihmcnt,  not  warranted  by  law,  writ   of  error  lies  for   the  rrdre# 
offuch  grievance  ;  but  if  the  error  be  not  apparent  on  ihc  record, 
no  writ  of  this  kind  can  be  fudaincd.     Ii  is  unnecedary  to  detail  tbc 
particular  errors  lor  which    this  writ  will  lie.     M't  have  pointed 
out  the  rcqnifites  in  criminal  proceed!  ngs,  by  which  every  matter 
of  error  can  be  eafily  afcertained.     The  fonn  ofproccedicg  is  in 
the  nature  of  a  petition  to  the  court,  having  cognizance,  in  which 
the  petitioner  ftates  the  cafe,  and  affigns  the  errors  as  in  civil  csiles. 

^  The  governor,  the  lieutenant  governor,  or  any  three  of  the 
aflfiflants  concurring,  may  reprieve  a  condemned  malcfa^or,  to 
the  neyt  general  ailembly  :  but  the  exercife  of  this  power  is  ofii- 
a!ly  annecfl&ry,  becaufe  the  fuperior  court  delay  the  day  of  the 
execution,  till  after  llie  commencement  of  the  next  (edion  of  aHcm- 
bly,  to  give  the  malefactor  an  opportunity  to  petition  for  pardon. 

The  power  of  granting  pardon  to  criminals  (entenced  to  death, 
or  to  any  other .  punifhment,  is  vefted  by  law  in  the  legiflatore. 
Perhaps  there  is  a  propriety  in  vefting  this  power  fome  where,  for 
it  muft  be  acknowledged  that  there  are  fome  inftances,  where  a 
perfon  may  be  legally  convided,  and  yet  there  may  be  fuch  exten- 
uating circumftances  in  his  favour,  as  to  juftify  the  humane  inier- 
polition  of  government  in  remitting  the  pimifliment.  But  thif 
benevo'cnt  prerogative  ought  to  be  exercifed  with  the  uttnoft  cau- 
tion and  prudence.  The  probability  of  obtaining  pardon  after 
conviftion,  will  encourage  the  hardened  and  daring  villain,  to  tlic 
commidion  of  crimes,  by  cncrcafing  the  calculable  chances  to  ef. 
cape  panifhmcnt.  It  is  impoflible  to  cftaMifli  any  general  rales,  to 
govern  and  direct  the  difcretionary  power  of  };ranting  pardons : 
and  fuch  favours  will  often  be  granted  to  thcmoft  attrocious  offen- 
ders, by  the  whim  and  caprice  of  the  moment,  or  the  fudden  over- 
flowings of  an  ill  timed,  or  mifplaced  humanity,  without  calcula- 
ting ilic  mifchievous  confcquences,  thai  will  refult  from  the  exam- 
ple :  let  the  perfon  accufed  have  every  pofiible  advantage  ti 
make  his  defence  on  trial  i  let  no  perfon  be  convicted  without  tlie 
cleared  proof :  but  when  a  criminal  is  con vi tied,  let  the  idea  of 

puniihmeBt 
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"punifhment  be  cenam  and  inevitable  :  let  the  hope  of  pardon  be 

excluded,  and  the  door  of  mercy  be  clofed   upon  bim.     For  cho  ift 

appears  to  be  a  benevolent  aft  to  fave  a  wretched  being,  from  that 

painful  and  dreadful  punifhnient,  to.  which  he  had  fubjected  hlnifelf 

by  his  crimes,  yet  the  intcreft  of  fociety  and  the  caufe  of  humanity 

require  that  he  (hould  undergo  the  punifliment,  as  a  public  exam- 

pie,  and  that  he  ihould  not  be  allowed  the  benefit  of  a    pardon, 

which  would  defeat  the  end  and  dcdgn  of  human  punifliments,  and 

probably  expofe  the  innocent  members  of  the  community  to  much 

greater  calamity  than  the  pain  of  the  punidiment,  to  be  inflkled  on 

a  man,  whofe  crimes  had  dr:iwn  down   on  his  head  the  vengeance 

•f  the  law.f 

But  there  is  no  duty  more  incutAbcnton  the  leg'iflarnre,  than  to 
Jiut  their  ears  ap;:iin(l  all  applications  for  liberation  of  criminals, 
fentenced  to  imprifonmeni  in  Newgate.  The  grcnt  excellency  of 
that  mode  of  puniihment  is,  that  from  its  mildnefs,  every  pcrfon 
may  be  afliired  of  the  certainty  of  carrying  into  execution,  the  pun- 
ifliment denounced  by  law.  But  if  the  idea  be  admitted,  that  crimi- 
nals may  be  difcharged  by  the  leglflature,  before  the  period  for 
which  they  were  fentenced  expires,  fo  frequent  will  be  the  appli- 
cations, and  fo  numerous  the  inipofnions,  that  tlic  terror  of  the  pun- 
ifliment will  be  deftroyed,  by  the  hope  and  profpeft  of  a  fpccdy 
liberation. 

f  There  are  two  caufes,  for  which  execution  mud  he  rcfpited  or 
delayed,  not  for  the  purpofe  of  giving  the  malefaftor  an  opportuni- 
ty of  applying  for  pardon,  but  from  very  humane  principles.  The 
firft  is  where  a  woman  fentenced  to  death,  pleads  pregnancy.  In 
fuch  cafe,  the  court  mufl  refpite  the  execution  till  fhe  be  delivered. 
When  this  plea  is  made,  the  court  muft  direct  a  jury  of  twelve 

matrons  1 

f  This  drtftrinc  is  i!>u(}raic-d  by  a  recent  inOancc  in  Naple?.  The  prcfent 
king.lhoderjKjltc,  is  humane.       The  frequent  pafrdnn  nf  ciia.innls,  tender  the  i 

Climes  uf  murder  and  JtfljlTinaii.jn   frtqucn'.     'i  ht  prctnr  or   print  tp^l  nificcr  i 

of  checity,  upon  the  kiojj'j  niufin^  lo  lij^n  a   '•airnt  (oi   tfir  ^xciuiion  of  a  ^ 

nuirdcr^T,  rtligned  his  .  fficc.     Stu.ck  wuli  lii>  fiimpcfs.  ihc  kinj»  figncd  ihc  ' 

Mrarrant.  the  miirdcter  was  e\(Ai.>cd»  and  the  cfhcti  icii  Oated.   liy  iht  li^or  of  ^ 

this    ofScrr,  in  ihe    extcuiion  of  \Uc   law,    miird^is  wliKh  had  Ijcc<  tre   very  j 

{rrqiient,  by  the' indulgence  »f  ihc  king,  in  pardoning,  were  in  a  great  n^ea- 
fure  prevented. 

RnrnMc  thro  France,  HJUr.d  «ud  Italy,  Lit    lo 
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«Bi:r<ms  or  «}'Lrc?t  v-n^r?.  to  cayjirc.  ioce  tfar  €l^,  sai  n 
IW  bcr  c-.l  '.:  wi:::  ...i.  i,  f-w  '^arelv  w:-*:  cm^  Bc'-cai  k  be  a&rc 
IT.  n^  worrb.  h  not  r.  .Jicni  csr:  .;ioo  feO  He  &<^ed  sv^etaC^ 
fiil  the  r.'-XL  icC^um,  ami  u>  lih  firr  U  jglKtJcd,  or  prw»e*  *ay  cfcf 
cr>Qrfe  of"  r.ii  ire  n  ft  U>  ruve  tn-ea  wUii  ckikL  Z  Tit  rf  fte  has  «ec^ 
tern  rtrf phcd  dcd  c^lh ?rcd ,  aod  afterwards he»  *rw. s  yii  ji^riit  im^ 
fbzVi  no;  b?  rcf^iced  again,  for  Ike  cu;.  be  execstt^  befovr  iJm 
child  i«Q-''<:k  ia  ilie  womb  :  and  Hie  ftail  not  aTvid  tkecsccodoB 
«f  the  bw,  by   her  want  of  chailitT. 

/  Another  canfc  for  rcfpitin^;  exccotion  is,  whcrr  tbe  priSaarr 
bccomrs  DOO  compos,  bet  wren  the  jtu^cnient,  ard  ihc  awarding  of 
execution.  It  i^  a  gcceral  priociplr,  thi?  mhere  a  veTC>i  commits  a 
capital  crime  in  his  right  luind.  and  ^tcomcs  oon  co-npo*  V^ore  he 
isindided,  be  fhall  not  be  tried  :  if  Deforcconvi  t^-kn,  be  ihiil  noK 
be  conri^ed  ;  if  after  conviCtion,  be  fliall  not  retrivc  judsntnept : 
if  after  judgment  lie  (hall  not  be  ordered  O^r  exception  :  l;>r  i:  » 
a  maxim,  that  a  madman,  is  diffi'  :cn;ly  jr^niflirii  r»\  h;>  own  ni^- 
neCi ;  and  the  humanity  and  cliariiy  cf  ihe  l.tw^  nrefjine  that 
ID  all  thcfe  {Ij:;cs,  if  he  had  I  lie  rytrf'\fv  nf  ir»v  reafun,  be  wcMild 
Ihcw  fome  cj..f»:,  why  the  proceedings  ag^'ir'lliiai  Hiould  be  ftaycd. 
The  court  cuolit  therefore  to  refpite  bis  cxc<  ut  ion,  till  his  (enies  are 
rcftorcd,  and  t'mn  he  will  be  liable  tofufFtr  tlic  punilhment  pro- 
Bounced  by  law. 


w. 
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OK  KXECUTION. 


E  are  now  to  clofe  our  enquiries  rcfpcding  the  dreary  fab- 
jeA  of  crimes,  by  the  execution  of  the  juilcmcnt  of  the  law,  the 
inflicting  of  the  puniflimeat.  This  in  all  cafes  capital,  or  nor^ 
mull  be  j>crforincd  by  the  proper  ollitcr,  the  fhcriff,  his  deputy,  or 
acoii(lal)le,by  a  warrant  from  the  court,  ri;»v.ed  by  the  clerk,  defig- 
iiating  the  nature  and  extent  of  the  puuifhuunr.  It  will  be  umie- 
ceflary  to  defcriiK'  the  manner  of  inflicting  puuifiiinent  for  oiience£ 
not  capital,  as  it  is  iiinvtrn:lly  known  :  but  dure  ma)  be  a  pro- 
priety in  adding  a  few  words  rcfpcitingl/.c  exccuiingof  thcpnnifli- 

mcni 
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vicnt  of  deaths  to  which  the  word  execatioi^  is  oommonlj  appro* 
priated. 

The  only  method  of  infli£ling  the  punijfhinent  of  death^  is  by 
hanging.  The  iherifiF  receives  a  wai^nt  from  tlie  coart,  direding 
him  to  cau{e  execution  to  be  done  on  a  certain  day,  and  between 
certain  hours  of  the  day.  The  place  of  execution  is  left  to  the  di& 
cretion  of  the  fherifF,  who  caufe^  a  gallows  to  be  ered^cd  at  fome 
convenient  pUce^  and  at  the  time  appointed  caoies  the  malefador^ 
to  be  drawn  in  a  cart  to  the  gallows,  and  there  to  be  (iifpended  by 
the  neck,  till  he  is  dead.  When  dead,  the  body  may  be  delivered 
Xo  the  friends,  to  be  buried  by  them  if  any  offer  tbemfelves,  oth- 
crwife  it  is  ufual  to  bury  it  under  the  gallows.  *  If  the  criminal 
Ihould  be  taken  down  before  thoroughly  dead,  and  he  (honld  re- 
irive,or  if  he  fhould  by  any  means  be  reQored  to  life,  the  flieriflf 
Biuft  har.g  him  again  ;  for  the  fird  hanging  was  no  execution 
of  the  fentence,  and  ju^ce  fliall  not  be  eluded  by  any  accident  or 
•oliufion. 
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A  SYSTEM   of  the  LAWS       ' 

OF    THE 

STATE    of  CONNECTICUT. 


BOOK  Sixth, 

Of  the  Principles  of  Equity. 


Chapter  FxR^r. 

HISTORY  OF  THE  ORIGIN  AND  PROGRESS  OP  COJURTSj 
OF  EQUITY. 

W  E  have  now  fully  handled  the  various  fubjcds  that  arc  gov- 
erned by  the  precife  principles  of  law.  It  remainsr  to  clofe  onr 
entjuiries  by  unfolding  and  explaining  the  principles  of  equity, 
which  have  been  adopted  to  fupply  the  imperfedions,  and  remedjr 
the  inconveniencies  of  general  laws.  W^  arc  to  enter  upon  a  field 
ofdifquifition^  which  has  never  been  fully  explored,  and  we  are  t^ 
finiplify  and  fyftematize  a  fubje^i,  about  the  firil  principles  of  which 
the  mod  eminent  writers  difagree,  and  which  has  hitherto  bee^ 
treated  in  a  defultory  manner^  without  any  proper  method^  or  ar^ 
rangement. 

In  tracing  the  origin  of  our  proceedings  in  equity,  t$  well  a^ 
law,  we  mud  recur  to  the  country  from  whence  our  ancedors  emi- 
grated. Jn  contemplating  the  juridical  hiftory  of  that  country,  ^np« 
«annot  but  obfcrve  the  gradual  progreffive  improvement  of  their 
government,  of  their  code  of  laws,  and  of  their  mode  of  admini- 
Aering  juHice.  When  our  anceftors  left  England,  the  general  prla- 
ciples  of  the  common  law  were  pretty  well  iettltd  and  illuilrated. 
The  feveral  kinds  of  actions  were  thoroughly  underftood^  and  the 
rules  of  pleading  were  accurately  known.    They  had  therefore  ati 

opportuaitjF 
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cet  of  p^hJ'ar  ac-mx^gic,      ^nKr«  kid  ■• 
la|-«e  of  crc;anc^.  t'-»t  ezperiaKr  aad  x:*^ 

parcr.r  .-^j-.try  ir.Ttz:.,!  rr.cliect  paxoof  tbtir  /ori 
C:>-  i-'c  iwC  drtc:«,cy   by  rrgd^dcaft  cc   xhdr 

As  oar  cofmnoo  \mw  it  ciikfir  derived  firaa  tbr  *"*Mii-— *i^  I3V  a£ 
Er^I^r^J,  I  >a.r  conuJrred  it  as  fuf^cxnt  to  rclcr  to  the  EB^Ii& 
sinLor::'*4rt,  mhhout  artciEptiag  a  jjrkikal  hiiionr  rf  its  Irreral 
branchei,  An  enqqirj  of  thk  kind,  woald  be  uickfs  as  H  iri^ims 
pr^itUmm,  and  readers  In  general  ;  and  thoic  who  hare  a  tafo 
far  fuch  reiearcheSy  may  find  foflkicDC  meacs  to  indcige  tlicir  caiio- 
fity ,  in  t  be  wricing«  of  :he  EngliHi  jurifts.  But  the  C\  (iem  of  cqaatj 
if  (o  lingular  in  its  nature,  and  tbe  biilory  of  it  is  fb  ncccfBrr  to 
develope,  and  comprebcod  its  firft  principJeSy  tbat  I  ham  tlioog^ 
proper  to  deviate  from  my  general  plan,  and  trace  its  origin  m  the 
coDciiHl  manner. 

A  court  of  eqoky,  di^iind  from  a  court  of  law,  b  prcnliar  tm 

4ie  Englifh  jurifprodence.    In  tbe  Roman  government,  tjie  prctor 

wbo  was  the  judge,  not  only  proceeded  according  to  rftabltfer<^ 

ftnd  known  rules,  bat  he  excrcifed  a  difctetiooary  power,  is  deter- 

fnining  according  to  tbe  principles  of  rigbt :  bat  tbeie  powers  were 

blended  in  the  fame  tribunal,  without  admitting  the  idea  of  adi^ 

tinA  court  of  equity,  wfaofe  decifions  were  to  be  governed  by  aij* 

item  of  ralef ,  peculiar  to  icfelf.    In  England,  the  ictroduedon  of 

a  coort  of  equity  m  chancery,  was  not  owing  to  aoyde^berate  plaa 

of  tbe  king,  or  the  legiflature,  upon  the  calculation  of  its  probable 

Utility  :  but  if  merely  the  offspring  of  a  fortuitous  concurrence  of 

circumftances.      «  William  the   conqueror  edablifhed  a  (upreme 

coort,  which  was  held  in  his  prefesce  in  his  palace^  and  called  the 

court  of  the  king.     In  tliis  court  was  vefted  all  judicial  power,  and 

tbey  granted  relief,  not  only  in  thofe  cafes,  for  which  provifion 

waf   made  by  exprefs  law  ;  but  upon  all  applications  tbat  were 

grounded  upon  tlie  principles  of  jufticc.    So   tbat  in  the  earlieft 

period  •  of  tlie  fingliih  govemmeut,  there  e:&i{led  a  tribunal  which 

claimed 
«  I  &ec?e,  Hift'  Zng,  Ltw.  4?. 
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nlg^fined  an  e^uUejariQIklioo,    Tbis  court  was  compofed  of  ba- 
jpons,  and  the  great  officers  of  the  realm.    In  the  abfence  of  the 
lfting>  an  officer^  called  the  chief  jufticiarj^prended,  who  had  great 
adidestenfive  authority.     Of  %Ki9  court  the  chancellor  was  a  mem- 
b«r,  an  office  derived  from  the  eccleiiadical  tribunals,  and  which 
they  had  borrowed  from  the  Imperial  law.     ^  Originally  this  offi- 
cer -viras  the  chief  notary  or  fcribe  to  the  Roman  Emperors^  but 
vras   afterwards  veftcd  with  judicial  authority  of  confidcrable  ex- 
tents     On  the  eftabliflnnent  of  the  chridian  hierarchy,  the  bifh* 
ops  forgetting  the  lowlinefs  of  the  founder  of  their  religion,  and 
aping  imperial  grandeur,  appointed  chancellors,  who  were  the  prin- 
eipal  judges  in  their  confiftorles.     When  the  Roman  empire,  was 
ffibverted,  and  the  modern  kingdoms  of  Europe   were  edablidied 
on  its  rains,  almoft  every  (late  retained  the  office  of  chancellor^ 
^th  different  power  and  dignity,  according  to  their  different  con-^ 
ftitution&*    In  England  the  chancellor  was  a  confidential  fervadt  of 
the  crown  ;  he  was  chaplain  and  fecretary  to  the  king ;  the  keeper 
of  h'lS  feal  ;  and  it  was  his  duty  to  fupervife  and  feal  the  king's 
charters,  and  public  inftruments.    In  the  court  of  the  king,  it  wa' 
hfs  duty  to  make  out  the  writ8>  by  which  the  parties  were  called 
before  the  court.     At  the  fame  time,  there   was  another  court 
called  the  exchequer^  in  which  the  fame  perfons  were  the  judges^ 
as  in  the  court  of  the  king. 

t  But  the  multiplicity  of  bufincfs  which  came  before  the  court  of  the 
king,  rendered  an  alteration  of  the  inftituiion  necelfary,  and  for  the 
accommodation  of  the  people,  and  to  extend  the  influence  of  the 
crown,  we  find  in  the  reigns  immediately  fubfequent  to  the  conqueft, 
an  important  change  took  place  :  the  court  of  the  king  feems  gra- 
dually to  have  difappeared,  and  out  of  it  to  have  arifen  tlie  courts  of 
king's  bench,  common  pleas,  exchequer,  and  chancery.  The  ex- 
tcnfivc  power  of  the  grand  jufliciary  becoming  dangerous  to  the 
crown,  the  office  was  aboiiflicd  foon  after  the  cowqucft.  But  as  I 
am  tracing  only  the  hillory  of  equity,  I  fhall  confine  my  remarks  to 
the  court  of  chancery,  which  was  the  court  which  aflbnicd  an  equi- 
table jurifdi^lion, 

* 

-'On  the  divifion  of  the  jurifdiclion  of  the  court  of  the  king,  into 

'the 
*  Kncydopcdia,  Art.  Chancellor*        #  1  Rct?c,  Ihtt.  Eog,  Liw.  j8,    59, 
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the  difl^renc  rribunalf,  which  I  have  mentiooed,  the  chancery  r^ 
tained  the  power  of  making  writs  :    and  was  coofidercd  to  be  tne 
efficina  jufticiac,  the  roanutadory  of  juftice,  where  original  wriu 
were  framed,  and  fealed,  and  where  fuitors  were  obliged  to  gcGart 
to  purchafe  them,  in  order  to  commence  a^lions,  and  obtain  legal 
redrcfs  :  for  which  porpole  the  chancery  was  open  all  the  year,  and 
writs  ifliied  at  all  times.     The  chancellor  had  the  power  to  lir.Aaie 
^rits,  applicable  to  the  cafe  of  every  complainant,  and  €o  conceded 
as  to  furuilh  the  fpecific  rcdrefs  he  wanted.     When  this  had  been 
long  praftifed^  fuch  a  variety  of  forms  were  introduced,  that  cafe 
could  rarely  arifc,  which  had  not  fome  form  applicable  to  it,  and 
of  courfe  there  was  but  little  judgment  to  be  exercifcd  :  the  oM 
forms  were  therefore  adhered  to,  and  became  precedents  of  cfta- 
hliflied  authority  in  tlie  chancellor's  office.     The  making  of  wrru 
becoming  a  matter  of  courfe,  and  .the  bufinefs  of  the  cliaocerj  io- 
creafing,  it  was  at  length  confided  to  the  chancellor's  clerks,  who 
ftridly  obfervingthe  old  forms,  they  became  in  procels  of  time,  lb 
facred,  that  an  alteration  of  them  was  deemed  an  alteratioa  of 
the  law  :  fo  that  when  a  new  cafe  arofe,  the  fuitor  was  obliged  lo 
apply  to   the  parliament  for  a  writ,  to  obtain  redreis  ;  for  the 
ehanellor  having  difcominued  the  practice  of  framing  new  writs» 
the  power  was  iuppofed  not  to  exift.     In  confeq»iencc  of  the  frc" 
^uency  of  the  petitions  to  parliament,  it  became  necefiary  to  ealarge 
the  power  of  tlie  clerks,  or  as  they  were  called,  the  maden  ht 
4:hancery.      The  ftatutc  of  M^eftminfter  tlic  fecond,  enabled  them 
to  frame  writs  in  fimilar  cafes,  fo  that  there  fhould  be  no  defect  of 
jpilice  :  wliicb  it  is  faid,  gave  the  handle  to  the  court>  to  aiJume^ 
and  efiablifh  their  jurifdiction  in  matters  of  equity. 

For  the  purpofc  of  fully  explaining  this  fubjcd,  it  is  neucflay  to 
confider  the  judicature  of  the  parliament,  and  the  king's  council. 
^  The  parliament  in  its  earlieft  period,  a^ted  not  merely  as  a  le^^ 
lative  body  :  but  aflumed  extendve  jurifdidlion,  as  a  judiciary  tri- 
bunal. Jt  was  confidered  as  poileiGng  an  abfolute  fupremepow- 
cr  in  all  refpeds,  and  it  was  therefore  natural  to  fuppoie  that  it  had 
*  right  to  redrcfs  every  poflible  injury  tliat  a  man  could  fuf- 
tain.      The  fupremacy  of  the  legillature^  was  confidered  as  cl- 

evadoff 
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wating  that  tribi.nal,  fuperior  to  the  common  technkal  notM)Q$ 
of  general  laws  atid  precifc  rules,  and  that  abftraft  rights  and  per- 
Ycdt  equity,  were  to  be  the  broad  bafis  of  its  dcternunations.  This 
opened  the  door  for  innumerable  petitions,  of  every  nature,  and 
the  multiplicity  of  the  bufinefs  rendered  it  impoflible  to  tranfatt  it^ 
"With  difpatch.  It  became  therefore  neccflary  for  the  parliament,  to 
appoint  a  number  of  their  own  members,  to  examine  the  petitions, 
and  point  out  the  tribunals  to  which  they  ought  to  be  referred 
for  relief ;  and  in  thofc  inftances  M'here  the  parliament  only  had 
competent  power,  they  fuftdined  the  application.  A  jurifdlftion 
in  criminal  cafes  was  likewifc  aflumed,  and  offenders  were  tried 
by  jury  before  the  parliament.  This  reprefentation  clearly  fliewi 
the  confufion  of  jurifdiction,  between  the  le^iflature  and  courts 
oflaw^  during  thofe  periods. 


:  While  the  parliament  exceeded  the  limits  of  a  legislature,  wt 

f  find  that  fini liar  junfdi^^tion  was   excrcifed  in  the  council  of  the 

f  Vmg.     When  the  ordinary  courts  of  law,  had  no  power  to  grant 

:  relief,  the  council,  confifHng  of  the  king  and  the  nobles,  fupplied 

the  dcfedt,  and  for  that  purpofe,  claimed  all  the  difcretionary  pow- 
I  er  of  a  court  of  equity.    /  Rut  when  the   common  law  had  be- 

come fettled,  and  had  arrivec)  to  that  degree  of  perfection,  tliat 
the  ordinary  courts  could  grant  relief  in  all  cafes  where  it  was  pro. 
per,  the  people  becattie  fcnfible  of  the  inconvenience  of  fuch  a  ju- 
rifdidtion,  as  was  claimed  by  the  council  ;  and  the  parliament  paf- 
fed  fundry  ac'^s  to  limit  and  reft  rain  their  proceedings.  But  when 
this  purpofe  was  accomplifhed,  it  was  foon  difcovered,  that  there 
Was  no  tribunal  to  exercile  this  equitable  power.  For  the  courts 
of  law  having  adopted  certain  precifc  rules,  they  continued  to  be 
governed  by  technical  principles,  and  narrow  views,  which  pre- 
vented them  from  enlarging  their  power,  and  jurifdidion  to  every 
fpccies  of  relief,  which  juflice  required,  and  which  had  been  granted 
by  the  council.  From  this  illiberal  conduft  of  the  courts  of  law, 
Tcfulted  the  necclfity  of  an  equitable  tribunal,  to  fuccced  the  coun- 
cil in  the  adminiftration  of  juftice.  It  would  have  been  confonant 
to  reafcm,  for  the  legillature  to  have  provided  a  remedy  by  delega- 
ting llie  ncceflary  power  to  fome  proper  court  :  but  the  legHla- 

lUPC 
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rirr  inf!^d  ijf  mtrrfrrin^  fnffcrtd  tbe  twjifff  so  ta^e  its  o«i 
cof^Hc  :  arn!  a  coart  by  mere  acciiirac,  grew  oct  o^cfcr  im  m  *  ^T'/  W 
things,  aH  br  d^g^reft   afTisied  asid  HtaS^iliird  a  jarifiDkliae  of 

great  extctit  and  iinportance. 

/  The  oniy  coart  at  this  period  which  had  acr  powr,  thar  Scrv 

a  rfffrinblance  to  an  C4|iiitable  juriliiiotioiiy  wss  the  courr  oT^bss- 

eery.     The  chancellor  wat  one  of  the  prindpsl  fm>nirUors  t9  the 

king,  and  m  virtue  of  his  office,  determined  on  the  validinr  of  the 

royal  j^rants,  exerciied  a  guardianihip  over  the  pcrfoBS  and  cftaKS 

of  idiots  and  lunatics,  and  framed  original  writs,  adopred  to  eTcry 

cafe,  by  which  alone,  joftice  could  be  obtained.     This  wras  a  kisJ 

of  judicature,  diifcrent  from  that  of  any  other  coart,  aiHi  lecBi 

naturally  to  have  pointed  out  the  court  of  chancery  figr  m.  proper 

tribunal,  to  exercife  an  equitable  power  in  granting  reliefl     Tbn 

idea  was  probably  confirmed  by  the  permiffion  giv^n  Co  the  cfatt- 

cellor,  by  the  ilatute  of  Weftminfter  the  fecund,  to  frame  writs  is 

kll  fimilar  cafes,  which  had  enlarged  to  fo  great  an  extent  his  n- 

medial  authority,  that  e^'cry  fort  of  relief  ieemed  within  bis  joriP 

diction.    When  it  wa^  difcovered  that  in  many  iofiancea,  courts  gf 

law  could  grant  no  relief,  or  that  their  jadgments  were  hard  and 

unjud,  lie  feems  alraoft  imperceptibly  and  by  general  confcnt,  tofaave 

fjflained  the  applications  of  fuitors  of  this  defcription  and  to  hafe 

fucceeded  the  council  in  this  branch  of  jori&ij^on.     For  when  be 

had  gone  as  far  as  the  analogy  of  the  common  law  would  allow, 

in  framing  writs  of  a  liberal  conception,  he  might  think  it  inconfifl- 

ent  with  his  oAice,  to  fend  any  one  from  chancery,  withoac  relief 

oFfonie  kind,  and  he  might  venture  in  his  own  court,  to  entertain 

and  decide  fuch  matters  of  an  equitable  nature,  as  be  foredw  it  would 

be  in  vain  to  fend  to  the  courts  of  law.     When  the  chancellors  had 

ailumcd  this  jorifdidion,  they  adopted  a  proceis  by  fubpcna,  to 

compel  the  appearanceof  the  parties  in  court,  and  took  cfe^ual 

nieaiures  to  execute  their  decrees.    In  this  manner,  withoat  any 

anthoriiy  from  tlie  legiilature,  a  tribunal  acquired  a  judicial  power 

of  great  confcqucncc, 

h  It  was  in  the  reign  of  Richard,  II.  that  the  coort  of  equity  in 

chancery  feems  lirit  to  have  been  known,  as  diftind  from  a  coorr  of 

Uw. 
/  i  Reere,  Vi^,  Eng.  Law.  190.        i  Ibid*  xU« 
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lav7-     It  is  evident,  that  it  grew  out  of  the  defers  of  the  remedtef 
furnilhed  by  the  courts  of  commoa  law.     Thefe   were  guicied  li\ 
their  proceedings,  and  decifions  by  fettled  forms,  which  were  fup- 
pofed    to  grant  relief  in  every   inftance,  that  was  proper  for  the 
cognizance  of  the  law  :  and  when  a  prmciple,  or  rule  had  once  been 
edabliihed  by  the  decifion  of  a  court,  it  was  confidered  as  an  au- 
thority, from  which  they  could  not  deviate.     Jt  is  evident  that  ia 
this  early  period,  when  mankind  had  fuch  obfcure  ideas  refptding 
legiflation  and  jurifprudence,  it  was  impodible  that  courts  under 
fuch  reftridions  could  do  compleat  and  fubftantial  juftlcc  :  there 
would   be  many  inftances  to  which  the  common   law  could  not . 
reach,  or  which  inftead  of  relieving,  an  adherence  to  the  common 
law  would  only  confirm  and  aggravate  the  injury.     It  became  ex- 
pedient and  neceflary  to  correct  fuch  a  defective  ftate  of  judicial 
polity,  by  the'eftabl'fhment  of  a  power  which  fhould  miiicrare  the 
rigor  and  fupply  the  defe«5ts  of  the  common  law,  without  fuSvcrt- 
log  or   contravening  its  general    principles.     From  this  (Lite  of 
things  originated  iIjc  coart  of  equity,  and  had  court?  dflaw  in  early 
times  extended  relief,  andeulutg'-d  their  jurildic'tion  according  to 
the  progreffive  improvements  of  fociety,    widi    the  liberal  fpirifi 
and  comprehenfivc  views  of  Lord  >'ausfirld,  the  exigence  of  acpurc 
of  equity,  as  a  diftinft  tribunal  had  never  been  necdlary. 

The  Icgillature  made  fundry  efforts  to  check  the  growth  of  thia 
new  conn  :  but  tho  at  firft,  iis  juriftliction  was  narrow,  and  its 
power  feeble,  yet  it  gradually  allumcd  jurifdidion  and  acouired 
power,  till  it  became  the  moft  refp«Ct able  judicature  in  the  king- 
dom, '  1  he  firft  confiderable  branch  of  bufmefs  undertaken  by  the 
court  of  chancery  in  Us  new  capacity,  was  that  of  ufesand  trufts  : 
and  this  has  therefore,  by  fome  been  confidered  as  the  commence- 
mcnt  of  their  power.  Ufcs  and  trufls,  were  introduced  by  ths 
clergy  to  elude  the  ftatutes  of  Mortmain.  The  courts  of  law  re- 
fufed  to  give  them  their  fandcion,  and  as  the  chancellor  was  ^Iwuxg 
a  clergyman,  the  ecclcfiallical  order  made  application  to  that  cuuii^ 
and  obtained  decrees  that  in  a  feofte  pollcfljon  of  land^  iliould 
account  for  the  profits  to  him  for  v.hofc  ufe  he  helil  it,  according  to 
the  (lidatcs  of  confcience.  7  his  fpecicsof  con\cyancc  foon  after- 
wurd^  b'-v.ame  very  general,  for  the  piir;H'ft  of  a  voiding  tliefjrfciture 

H    h  h  g;    ' 

/  J  Uctvf,  il:A.  iin^    Law.    15^. 
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«f  efl^cs  Ta  the  ttme  of  die  wars,  bciimj  tbe  rvo 
ftf^^itnct  of  which,  the  ckucrrr  obcsiBcd  a  vctt  C3 
didtioa  ofvcr  lanJni  propenj,  whkb  hzs  cmmdmned  ' 
that, 

NoCwkMbccTing  the  rapid  cacmfe  of  cbe  power  of  coora  if 
efUftTy  tbe  cooro  of  hw  tthAA  to  leica  it  by  ezteiidP?E^  %P^  '*' 
■ledks,  and  bv  iheir  obftinate  adfaerrace  to  nie,  zed  prc-ca^BXC, 
rendered  necrfiiry  tbe  ^^wiog  power ol  tbe  chasccry.  Cte  aS  b«a^ 
with  pecaicies  which  were  origiiuJiT  hitroiircd  to  Iatc  ii:tS7e6, 
tbe  coons  oflaw  rendered jadgment  for  tbe  whole  pezsalty,  wkb- 
•ot  poyiBg  anjregvdto  tbe  fiiin  jut^'y  du^.    T*  lejuuli  tbb  »- 
juftke,  eqoity  interpofcd,  and  decreed  tbe  paToieat  of  the  prisj^ 
§aan  and  iotereA.     Tbis  wa^  a    vail   accrilion  of  jixrifilldckn  to 
tbe  chancery.    Courts  ofbw  had   no  power  to  compel   the^S^ 
clofiire  of  fact,  by  the  oath  ofthc  parties,  or  the  prodociB^  of  books 
and  papers*     Chancery  by  afiuniiri;^  this  power,  daiiaed  cogni- 
zance of  all  matters  of  account ;  wlilch  drew  before  its  tribunal  an 
mfinite  number  of  cafes.    Before  courts  of  law,  witnefles  moft  be 
introduced  in  peribn,  but  in  chancery,  a  comntfliiiB  iflues,  and  de- 
pofitioDS  are  taken.     When  therefore  it  was  impracticable  to  ob- 
tain a  witncis  by  reafon  of  infimiity,  or  aUence  beyond  lea,  it  be- 
came necefli&ry  to  apply  to  tbe  court  of  chancery. 

I  fltall  not  nndertake  to  point  oot  all  the  inftanccs  in  which 
courts  of  cliancery  can  inteq^ofe,  and  grant  relief  in  England.     It 
is  fufflcient  to  remark,  that  it  has  diredly  or  indirecWy  claimed 
cognizance  of  almoft  every  matter  that  refpcds  property,  ib  as  to 
become  tbe  mirfl  important  tribunal  in  England.    In  a  raft  variety 
of  iiibje^s,  they  have  by  a  long  train  of  decifions  introduced  and 
eftabhflied  general  rules  and  principles.     Tliey  have  ^ventheair 
thority  of  precedents  to  their  deeifions,  and  adhere  to  them  with 
as  much  fcrupulcfity,  as  courts  of  law  do  to  prior  detenniiBitioQs. 
By  this  method,  the  proceedings  in  equity  are  redoced  to  much 
the  fame  regularity  and  certainty,  as  at  law  :  and  in  reading  the 
reports  of  their  determinations,  we  appear  to  be  be&reacoart, 
who  arc  governed  by  rule  and  precedent.    From  this  hiftoricalde- 
duction^  it  is  ap|>arent;  that  eq^uity  has  only  taken  that  gronnd 

which 
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"w^hich  law  refafed  to  occupy  :  and  that  when  a  jurifdidion  has 

t>een  aiTumed  over  any  branch  of  human  concerns^  ic  has  been  fyf- 

Ceniacized   upon  the  b:  oad  bafts  of  general  con^derations  in  the 

fame  manner,  as  courts  of  law  proceeded  with  the  various  fubjeds 

of  their  jurifdidion.    Courts  of  law,  by  adopting  narrow  views, 

and  illiberal  maxims  at  an  early  period,  became  ftationary,  and  re* 

{uled  to  grant  relief  in  aK  the  ca(es  which  juftice  required.     Ob 

this  bafis^  equity  erected  its  raper(tni6bure,  fyftematlzed    every 

branch  of  cafes^  tfs  faft  as  they  came  under  its  cognizance,  and  at 

die  fame  time  continued  to  exercife  the  great  leading  principle  of 

abating  the  rigor  and  fupplyingthe  defeats  of  law,  the  perpetual 

operation  of  wbichextended  the  power  of  the  chancery,  and  flirnilk- 

ed  alydem  of  relief',  commenfurate  with  the  wants  of  mankind. — 

From  thefe  obiervations,   ic  is  evident  that  courts  of  law  might 

have  aiTumed,  and  that  the  legiflature  might  now  transfer  to  them, 

the  whole  bulinefs  of  courts  of  equity,  and  that  there  is  no  neceffi- 

ty  for  two  diftlndt  tribunals,  to  adouniller  juftice  between  man  and 

man. 

Having  traced  the  origin  of  equity  in  England,  I  proceed  to 
conftJer  its  introdudion  and  progreCs  in  this  country.  Our  j>roge- 
nftors  borrowed  the  idea  of  a  court  of  equity,  from  the  land  of 
their  nativity.  In  the  infancy  of  the  government,  the  general 
ailetnbly,  like  the  parliament  and  council  in  England,  afliimcd  the 
jnrifdiftion  of  all  matters  in  equity,  and  continued  till  lately,  to  be 
the  only  court  of  chancery  in  the  ftate.  The  mode  of  proceeding 
was  by  a  memorial  or  petition.  Rating  the  ground  of  the  appli* 
cation,  and  notice  was  given  to  the  oppofite  party.  While  fuch 
was  the  power  exercifed  by  the  legiflaturc,  they  difcovered  the 
aeccflity  and  propriety  of  delegating  from  time  to  lime  por* 
tions  of  their  equitable  jurifdidlon,  to  the  courts  of  law,  where  ic 
vas  apparent,  that  it  might  be  vetted  with  great  propriety,  and 
exercifed  with  great  advantage  to  the  comtujuity  ;  while  ihey 
found  it  to  be  extremely  burdenfome  and  inconvenient  to  them- 
felvcs.  This  circumfhince  opened  the  door  to  aconlideraWc  im, 
provmcnt  in  juriiprudencc. 

Thclegiflaturc  veftcd  the  courts  of  law,  with  the  power  of  ren- 
d«riug  judgment  on  penal  boiids,for  ihcfum  juftly  due  :  they  ad- 

mitted 
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mittcd  the  parties  to  teftlfj'  in  ihcir  own  cafes,  in  actions  of  I'»o'>k 
debt  :  and  they  authorilcd  the  taking  of  dcpofuions  la  all  civil 
cafes.  Thefcamcndmenis  or  aitcrations  of  ihe  commoii  law,  cur 
oflFa  vaft  branch  of  tlicjurifditcion  of  courts  of  equity.  It  reodcred 
unneceflary  an  application  to  ccjuity  for  relief  againft  penalties,  and 
the  whole  bufuiefs  of  sccount,  with  all  their  incidents,  could  be  iet- 
tied  at  law.  A  convenicRt  mode  of  obtaining  the  tcftimory  of 
witneHc  s,  when  too  infirm,  or  remote  to  attend  in  per(bn  was  intro* 
duced,  and  as  ufcs  and  tru(ts,  were  never  introduced^  equity  Isod 
but  little  concern  with  real  property.  Thefe  improvements  were 
introduced  by  (latute,  and  the  courts  of  law  ading  upon  enlarged 
views  and  liberal  principles,  in  granting  relief,  the  bufmeis  of  a 
court  of  equity  was  reduced  to  a  much  narrower  compafs  here, 
than  in  tngland. 

But  the  bufinef';  of  this  kind  encreafing  with  the  population  of 
the  country,  the  legiflaturr  thought  it  proper  and  convenient,  to 
delegate  the  principal  p^rt  of  their  equitable  jurifdit^lion  to  a  diffe- 
rent triSnnal,  inflead  of  creeling  a  court  lor  this  purpofe,  and  veft- 
inrr  i;  with  all  the  pov'crs  of  a  court  of  equity,  in  imitation  of  the 
cmirt  of  ci'.ancery  in  f  upland,  they  fuppoled  it  to  be  more  proper 
to  annex  to  the  powers  of  the  le^al  tribunals  then  in  being,  the 
J)owcrs  of  a  court  of  <!quity.  If  the  good  of  the  community  re- 
quired the  perpetuation  uf  I  he  diftindion,  between  law  and  equity, 
they  ought  to  be  adminidered  by  dilVmcl  tribunals  :  but  as  this 
di(lln(^tion  in  many  inftancrs  is  merely  verbal,  and  in  all,  the  ju- 
rifliftion  might  be  blended,  it  is  Ibiclly  proper,  thit  thefe  diife- 
rcnt  powers  {Iiould  We  vcucd  in  the  fame  tribunal,  for  the  purpolc 
of  forming  a  coalition. 

The  lrrnat'\re  hv  (latute,  rlin)nrdened  iifelf  of  the  prifKipiI 
part  of  its  equitable  power,  and  as  the  luw  now  (lands,,  the  fupcrior 
coKft  has  juriRli^lion  of  all  muters  exceeding  one  hundred  pounds 
andnntc:;cccding  fifteen  hundred  ;  and  the  county  courts  in  all 
mattrrs,  not  exceeding  one  hundred  pounds,  the  legifiature  havirg 
rcfervcd  all  matters  exceeding  fixtecn  hundred  pounds.  No  ap- 
peal  lies,  but  writs  of  error  will  lie  as  at  law. 

Chap. 
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Chapter.    Secokd. 
OF  THK  DISTINCTION  BETWEEN  LAW  AND  EQUITY 

JL  HE  idea  of  a  diftinftion  between  law  and  equity,  which  have 
the  (amc  objeft  in  view,  to  difjienlc  juftice,  feenjs  at  firft  fingular 
and  inexplicable.  We  fhonld  think,  that  having  but  one  objcft, 
their  powers  would  be  blended,  and  that  their  principles  would  be 
jprecifcly  the  fame.  But  we  find  that  there  are  courts  of  juftice 
in  being,  which  have  the  fame  objects  of  jnnfdi<ftion  on  different 
principles^  and  which  not  only  fumiih  different  niodes  of  relief  in 
the  fame  cafe,  but  one  has  the  power  to  countcraft  the  proceedings 
and  vacate  the  judgments  of  the  other.  To  explain  the  difference 
between  law  and  equity  in  order  to  obtain  clear  and  accurate  ideaf 
refoe<Eling  equity,  will  be  the  fubjeft  of  this  chapter. 

Two  jurifts  of  great  eminence,  have  publifiied  very  different 
fentiments  on  this  fubjetEl.  Lord  Kaims,  in  his  principles  of  equity 
lays  It  down  as  a  genend  maxim,  that  tlic  province  of  a  court  of 
equity,  is  to  abate  the  rigor,  and  fupply  the  dcfetEls  of  the  law,' 
Kr  William  Blackftone,  in  his  commentaries  on  the  laws  of  En- 
gland, controverts  this  do^rinc,  and  endeavours  to  prove  that  law 
and  equity,  are  effcniially  founded  on  the  fame  principles,  and  that 
the  difference  between  them,  rcfjlts  from  the  mode  of  trial,  the 
mode  of  proof,  and  the  mode  of  relief. 

The  idea  of  Lord  Kaims,  is  the  fame  as  that  of  Lord  BacoA,  and 
%hich  feems  generally  to  have  been  entertained  rcfpcfting  that 
court :  but  is  not  perfectly  correjft  and  juft.  To  aflert  that  courts 
of  equity  have  the  power  to  abate  the  rigor  and  fupply  the  defefts 
of  law,  in  general  terms,  is  not  ftriftly  true,  and  Blackflone,  by  a 
number  of  inftances  which  lie  has  adduced,  has  clearly  proved  the 
contrary.  There  are  many  inftances  in  which  the  judgment  of  a 
court  of  law,  may  bear  hard  upon  thcjjarty  and  yet  no  relief  caa 
be  obtained.  There  are  fome  cafes  where  a  ftatute  of  limitation  may 
bara  jiifl  demand,  under  fuch  cirtumftances  as  appear  very  inequi- 
table, yet  ft  court  of  equity  cannot  furnifli  relief.  It  is  however 
equally  evident  that  there  ai-c  cafes  where  courts  of  equity  can  cor- 
rect the  injuftice,  and  relieve  z^/ind  the  judgments  of  law  as  wcH 

as  fiirnifli  remedies^  w  hivh  are  beyond  the  reach  of  the  law. 

1^ 
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To  aflert  as  judge  Blackftone  has  done,  that  equity  differs  frcMH 
law  only,  in  refpe^l  of  the  mode  of  trial,  proof  and  relief^  will  be 
found  variant  from  the  troth.     It  is  true  that  they  materially  dif- 
fer in  the  points  which  be  enumerates,  but  it  is  equally  true  tint 
they  differ  in  many  other  refpeds.    The  wholeof  the  jisrHciictkia 
of  the  court  of  equity  was  acquired  by  the  aiRimption  oF  the  piiii- 
ciple,  of  deciding  according  to  confcience  in  the  sMfamiiftratioo  of 
joftice,  where  the  courts  of  law  fiimiflied  no  redreft,  cjr  tbeir  judg- 
ments were  hard  and  oppreffive,  and  it  is  on  this  broad  bafia,  flat 
the  court  of  equity  now  refts  its  authority.    In  England,  courts  of 
law  will  render  judgment  on  a  bond  for  the  whole  penalty,  with- 
Hot  regarding  the  fum  due  in  jtiftke  :  But  a  court  of  equity  from 
t  regard  to  juftke,  will  decree  the  payment  of  the  principal  and 
imereft  only.    Where  a  contrail  has  been  executed  in  legal  fana, 
a  court  of  law  mnft  on  a  breach  of  it  render  judgment   for  the  da- 
mages r  hut  a  court  of  equity  tho  the  contraft  be  binding  at  law^ 
will  not  decree  a  fpecific  performance  of  it^  if  it  be  anreaibnable  and 
obtained  by  fraud,  or  taking  an  unfair  advantage   of  the  party. 
There  is  afubftantial  diflRerence  in  principle,  between  cotirts  of  law 
and  equity.    Courts  of  law  have  adhered  to  pofitive  rule,  tho  the 
confequence  was,  that  in  particular  cafes,  their  judgments  contra- 
vened the  principle  of  juftice  ;  courts  of  equity  have  dif regarded 
podiive  rules  for  the  purpofe  of  attaining  compleat  juftice. 

It  is  evident,  that  Blackftone,  to  avoid  the  abfurdity  of  the  com- 
Vton  diftindion  between  law  and  equity,  has  given  a  deicrqnion  of 
the  court  of  equity,  which  is  more  favourable  to  the  pofition  he  was 
labouring  to  fupport,  than  to  the  truth.  It  is  manifeft,  if  we  give 
to  this  court  that  latitude  of  difcretioo,  which  Lord  Kaims  has  done, 
that  it  would  be  able  to  fet  afide  the  law,  and  throw  every 
tiling  afloat.  As  the  writings  of  thefe  eminent  authors,  are  calcu- 
lated to  lead  us  into  miftakes  refpeding  a  fubje6l  of  great  im. 
porratice,  it  is  neceflary  that  we  ihou^  guard  againft  it,  by  ob  • 
taining  precife  ideas  refpeding  the  diftin^lion  between  law  and 
rtjuity,  and  accurate  definitions  of  the  jurifdidions  of  courts. — 
Perh:ips  the  following  iKudration  of  the  power  of  a  court  of 
^nity,  will  be  found  to  corrcfpond  with  the  truth. 

A 
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A  court  of  equity,  ading  according  to  the  diAat^s  of  conrcieqce, 
mnd  aiming  at  the  attainment  of  abftrad  right,  and  perfedt  juftice^ 
has   power  to  abate  the  rigor^  correct  the  injuftice  and  fupply  the 
deficiency  ofpofitive  law,  where  fqch  rigor,  injuftice,  or  deficiency 
refult  as  an  indirect  and  collateral  confequence^  and  operation  of 
la^nr  ;  and  where  it  is  apparent,  that  fuch  effed  was  not  the  deiign 
aod  intent  of  the  law  ;  but  if  the  legiflator  had  forefcen  it,  he 
"WouM  have  made  pravifion  for  relief.    But  where  the  matter  com- 
plained  of^  flows  as  a  dired  and  neceflary  confequence  from  th« 
principle  of  Islw,  adapted  upon  a  calculation  to  promote  the  ge- 
neral good,  a  court  of  equity  has  no  power  to  interpofe.     This  11- 
mi  cation  is  a  proper  reftraint  upon  the  boundlefs  difcretipn  giveit 
to  that  court,  by  the  general  terms  uied  by  Lord  Kaims,  and  at 
the  fame  time  gives  them  an  equitable  power,  which  is  denied  by 
Blackflone. 

In  the  foregoing  chapter,  I  have  had  occafion  to  illuftrate  this  prin- 
ciple, by  (hewing  that  courts  of  equity  originated  from  the  impo* 
litic  conduct  of  courts  of  law  in  denying  relief,  in  cafes  where  juf- 
tice  required.  This  was9ot  a  neceflary  and  natural  confequence  of 
civil  juiHtutions,  as  fome  have  fuggefted  ;  but  was  owing  to  an  acci- 
dental  and  uncommon  combination  of  events ;  for  fuch  a  tribunal  has 
never  exited  in  any  country,  but  England.  In  the  Roman  lawj 
which  has  been  celebrated  for  its  wifdom  and  juftice,  no  fuch  tri- 
bunal was  known  :  ^  but  the  pretor,  in  the  admiuidration  of  law^ 
exercifed  in  fubUance,  the  power  aflumed  by  the  court  of  chancery 
in  England.  This  demonftrates  the  praAicability  of  blending  legal 
^  aqd  equitable  powers,  and  of  adminUtering  judice  on  the  broadeft 

bafisbyone  tribunal. 


i 


*  As  equity  is  only  an  improvement,  or  extention  of  the  prind- 

'  pics  of  law,  it  is  neccffary  that  we  obtain  a  tliorough  knowledge 

'  tf  law  to  comprehend  the  ground  of  equity. 


In  the  earlicft  periods  of  fociety,  we  find,  that  efFcftual  provilion 
is  made  to  guard  and  proteft  the  rights,  tl>at  refpcft  the  pcrfons 
•fihc  citizens  :  of  courfe  equity  has  never  any  occafion  to  interpofo 

in 

k  Jat  praetoriom  eft  qood  prrtoTei  Introdnx^ertinty  »djuvandi  rel  fupplea- 
4i,  ffii  cOTf igcndi,  jurit  ciTilif  firAti»g  prapter  utiliutem,  publicanf. 

1.  7.     S  I*  deinftitaa  «l  jura 
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ia  r^2r:ri  to  t^>r^  :  b-t   i»  tr^e  r  I'r.ts  of  rrrrcrrj.  ir«   cf^^^irc 

pro^rris  of  (cciftv,  i^c  d-.i  il.rr  itijItc  a  Irc^fr    pernio  3«r^rrr 
foH,  ard  •f  cw-ifc  pri,pcr:^  is  ihc  C'iJ;»   il:  ^^  cf  ccJii^iTr  l-^''' 
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,'  har.t!!ing  iK':«  f./:  j;:^,  wc  rn-f:  corJuler  C3I  c^Tt  the  pnrJ- 
plrs,  TOh'.cK'.ii'.c  bten  I*  ft!:n:2i:zcd  by  pr^iji'rc  ;  but  the  nature  \jI 
lb%t  po'.TCT  by  which  c;:il:^  uuy  cxic;:il  i-riher  relief,  Aiid  j>ru- 
\lt!c  new  reeled:'.-?. 

CVnirts  of  equity  when  thry  have  afl'.ir.cd  any   branch  of"  jiiril- 
diction,  li^ve  Lv  uicries  ufdeciliooSy  adupted  tind  eA:.L;liihcd  conlZl^- 
ent  and  uniform  rules,  and  in  due  time  have  proceeded   vitii  :iie 
fame  prcti*;oa  and  ccr:a:nty  as  at  law.     Ja  thefe  cafes  wc  have  iso 
uccflfion  to  recur  ro  originni  principles.     It  is  fa!ticient  to  clru, 
arrange,  and  fvReinatiz'?  the  butiuefs  in  fucha  manner,  as  to  uri'^M 
it  in  a  clear  poitit  of  ii^ht  :  and  it  is  u^on  this  branch  of  the  fub- 
yrij  ih?»t  O'lrf'iture  em^jircs  arc  chiefly  lobe  employed.     In  litis 
fbtr,  the  j'jriUliction  of  couns    of  ei^uiry,  over  a  Vuriety  of  fab- 
jc\  t^,  is  as  well  known,  and  as  definite  as  ih-^t  of  law.     But  !l:ll  wr 
inuft  keep  in  view,  tiie  original  principle  that  gave  birth   to  this 
jiirifdiction  :  for  from  the  nature  of  ecjuity,  there  muftbea  power 
perpetually  exifting,  and  capable  at  all  limes  to  be  called  inioexer- 
cifc,  and  to  furnif/i  whenever  new  cafes  arife  a  remedy  on  the  broad 
balls  of  ablh\K^t  ri<rht.  The  polfiUe  extent  of  this  power  can  never 
be  known  and  calculated.     It  may  be  fnppofcd  to  be  cmplojed  on 
new  fubjccts,  cniargir.g  the  equitable  jurifdiction,  and  exhibiting 
the  txcrcifc  of  a  power  that  furnilhes  relief  correfpondcnt  to  the 
growing  neceilltics  and  progreflivc  improvements  of  mankind. — 
Whenever  this    power,  hss  by  iis  operation,  tftabliHied  remedies 
for  every  pofilble  injury  that  a  man  can  fullain,  and  for  every  cafe 
iu  which  the  public  authority  ought  tu  inLcrpofc,  then  the  realbn 

for 
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|br  cmrcifing  this  dircmiooaryjoriiaidioti.  will  cetfir,  the  whole 
power  of  a  court  of  equity,  nuiy  be  transferred  to  the  courts  of  law^ 
^odt^erewiil  be  one  uniform  fydcin  of  jorifprudence^  which  will 
esfitend  ;o  every  cafe^  and  may  be  adminillered  by  one  tribuilftl* 
How  foon,  or  whether  this  perlpd  can  ever  arrive,. is  a  fubje^  of 
Ipeculation  too  refine^  for  this  time.  It  will-  be  .fufH^ieilt  to  confi^r 
dcr  the  prefent  ftate  of  things^  and  leave  the  poffible  improveinen^ 
to  future  ages, 

r 

In  this  chapter  I  am  to  contemplate  very  concifely  the  general " 

principles  which  have  been  adopted  in  raifingthe  prefent  fabric' 

of  equitable  tribunals,  and  which  may  ftill  be  exercifcd"'  in  finifh-  * 

ing  and' ornaxnen ting  Uiat  noble  fuperftrudure,  with  every  poffible 

perfection.    To  comprehend  in  a  fcientific  manner  the  fcope  of  la\lr^ 

and  equity,  the,jftudent  ought  to  have  a  thorough  knowledge  qf  die 

principles  of  human  nature.    The  ioveftigation  oi  that  fubjed  be*. 

longs  to  a  very  different  work  from  the  prefent    It  will  be  fofficient 

to  make  a  few  remarks  upon  the  moral  charader  of  man.     Nothing* 

exhibits  a  more  glorious  fubjeifl  of  contemplation  than  man^  when 

we  take  bto  view  his  intelle&oal,  a^iye,  and  moral  powers.    £a'>* 

dowed  with  a  moral  fenfe^  he  is  capable  of  didiogoifhing  between^ 

right  and  wrong,  good  and  bad,  virtue  and  vice,  and  to  afcertaln  the 

moral  quality  of  every  aft  ion.     The  diftinftion  of  right  and  wrongs 

is  grounded  on  utility.     The  ultimate  objeft  of  human  purfuit,  is 

human  happinefs.     Thofeaftions  vvhich  promote  it  are  good,*thof« 

which  contravene  it,  are  bad.    But  when  we  arc  treating  of  Equity, 

it  may  beobfcrved,  that  the  rights  of  property  only,  come  under 

confideration,  and  that  we  need  not  trace  moral  prinqples  to  their 

fulleft  extent. 

The  moral  fenfe,  confcience,  or  the  approbation  or  diiapproba* 
tton  of  one's  condufi,  which  is  common  to  the  hvman  race,  is  tho 
sriterion  to  determine  what  is  rig^t  and  what .  Is  wrong.  This 
announces  to  every  human  being,  that  an  aft  which  injures  another 
in  his  property,  is  wrong  ;  however.  It  may  be  cloaked  with 
legal  forms,  or  coloured  by  a  deceitful  appearance  :  and  that  a  juft 
compenfation  for  the  injury,  ought  to  be  made  to  the  pany  who 
fuftains  it.  This  is  the  ftandard  of  human  conduct,  and  muft  be 
the. pole- liar  to  guide  courts  of eauity, 

1  i  i  v^ 
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The  Icidtrg  Daxans  ofetpiinr  as  wcU  as  iiv  aie,  tkzt 
rberc  is  a  right,  (ome  cotiit  inufl  be  ciapo'wrrR!  to  mzke  k  e$?d- 
ttil,  ard  that  for  everr  wror.5  ibere  is  a  nmcdj.     IMicn  rfic  nda 
of  law  win  not  (upport  a  right,  or  rwJrefi  a  wron^  tbeti  ey.irw 
■lay  hnerpofe.     The  fi.bjr<^  is  to  be  contcrrplated  am  the  %uJt  d 
perfect  j«ftice.     The  moral  fcnft  rotft  be  the  rale  of  jodg^g.     Ba 
flill  it  mod  be  mnembered,  that  in  forming  the  deciMon,  rcesJ^ 
mtjft  be  had  to  the  collective  fyflcm  of  equity,  that  prior  dccii-c-ns, 
if  anr,  inuil   be  attended  to,  and    that  the  fundamental  priocifLia 
oflawy  grounded  on  political  calculations  of  general  good,  cii^ 
Bot  be  coDiravened. 

Another  role  of  high  confeqaence  is,  that  wbere  s  nan  by  ait, 
firatxl,  or  circuinvention,  ohtams  a  legil  advantage  of  anocber^or 
has  Co  flilelded  hnnfclf  by  the  forms  of  law,  as  to  take  an  cntaT 
and  unjuft  advantage  of  another,  eqnity  may  grant  relief,  h  h 
manifefty  that  there  will  be  many  inftances,  where  a  perfb«  vi8 
bring  hinilelf  within  the  letter  and  deicriplion  ofthela^ir,  exprefsly 
for  the  purpofe  of  taking  an  nndue  advantage  of  anotber.  Here 
the  defign  of  the  law  is  not  only  eluded,  but  proftrtuted  to  tfce 
parpofes  of  injuflice.  Afany  hiflances  of  this  kind  may  be  foond 
where  relief  has  been  granted. 

He  that  wants  eqnity,  muft  do  equity,  is  an  important  rule  of 
juflice:  No  man  (hall  have  the  aid  of  a  court  of  equity,  tbo  be 
has  a  colourable  claim,  unlels  he  comes  forward  with  pare  and 
honeft  intentions.  It  will  therefore  always  be  deemed  a  good  de- 
fence, to  ilie w  that  in  the  very  cafe  which  the  petitioner  has  brought, 
he  denies  the  jufticc  which  he  demands.  So  the  defendant  may  re- 
but the  equity  of  the  demand,  by  fhcwing  that  the  claim  ought 
not  to  be  (ubftantiatcd.  If  a  perfon  prays  for  the  fpecific  per- 
formance of  a  contraA,  the  defendant  may  avoid  it  by  pTx>ving  ic 
was  obtained  by  fraud,  impofition,  or  midake. 

Another  leading  principle  is,  that  no  man  is  entitled  to  the  aid 
of  a  court  of  equity,  where  that  aid  becomes  neceilary  by  bis 
own  fault.  Thus  where  a  man  nullified  his  fccuriiy  for  money 
loaned,  by  erafing  the  word  intereft,  to  elude  taxation,  and  then 
iafertcd  ic  a^ain,  lie  cannot  be  relieved  in  equity,  on  account  of 

the 
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tiLvt  v^rongfiil  ad  done  by  hunfclf,.tho.the  jufticc  of  the  debt  rcmami 
uauQpeached,  as  it  reQ>e6ls  the  debtor,  becaufe  he  had  no  intention 
to  uijiirc  him.  Allied  to  this  are  the  rules^  that  no  man  (ball 
take  advantage  of  his  own  fraud  or  wrong,  and  that  no  nian  (hall 
make  a  defence  againft  juftice^  more  than  a  claim. 

'Where  two  perfons  (land  in  the  fame  e^i^^  bt  who  has  the  legal 
right  (hall  prevail. 
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Chapter    Fourth. 
OF  MORTGAGES. 


N  the  proiecntion  of  thefe  enquiries,  I  fliall  firft  confider  the 
power  of  courts  of  equity  in  rcfpedl  of  real  property  ;  then  of 
perfonal  property  ;  and  lad  the  mode  of  trial.  The  moftimpor^ 
tant  branch  of  equity  jurifdidion^  as  relative  to  real  eftate^  is  with 
refped  to  mortgages.  To  difcufs  this  fubjed  with  peripecnity 
and  accuracy^  I  ihall  confider^ 

1.  The  Definition  of  an  Mate  in  Mortgage. 

2.  How  a  Mortgage  is  confidered  in  Equity. 

3.  Of  the  Intereft  of  the  Mortgagee  and  Mortgagor,  in  the 
Preroifes. 

4.  Of  the  Equity  of  Redemption. 

5.  Of  Priority  of  Incumbrances,  and  tacking  prior  and  latter 
Securities  together. 

6.  Of  Mortgages  as  relative  to  Hufband  and  Wife. 

7.  Of  the  Funds   to  pay  Mortgages. 

8.  Of  the  Payment  of  Intereft  on  Money  lent  on  Mortgjkges. 

9.  Of  the  Method  of  accounting. 

10.  Of  Foredofure. 

I.    Tlie  Definition  of  a  Mortgage. 

A  mortgage  is,  where  a  man  for  a  fpccific  fam  of  money  bor- 
rowed of,  or  for  a  debt  due  to  another,  grants  him  an  eftate  in  lands, 
as  a  fccurity  for  the  repayment,  on  condition  that  if  the  mort- 
gager repay   the  fum  lent,  or   difdiarge  the  debt,  at  the  timt 

mentioned 
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mcntumtdin  the  iBJ>itg3ge,  thm  ttr  can^rrraxKe  to  he  vc-<5,  ari 
the  mongag-^r  to  have  rigar  to  re-tntcr.  The  lac^  is  cocSifftd 
«•  *  P-«^'/^^  ^'^  ^*^  pa>n:fn:  ozihr  moocT.  and  tbc  &Hrff  b  ccs5- 
tional,  defcifibie  on  the  pa>^^.ir  of  the  de^^c.  Hx  ci'^l  przdia 
Is  ta  annex  ihe  con6\:\on  to  the  dccl,  fr-^":^^'^^  ihc  Lsi  ex, 
and  the  time  wirhin  which  it  is  to  be  paid,  bat  a  bond,  or  «t 
feparate  written  agreement,  containing  the  condirioas,  will  co-is- 
tutc  a  mortgage  :  but  the  agreement  maft  be  in  writing,  ark 
wiJl  be  void  by  force  of  the  ftaiute  of  frauds  and  p^rjarics.  It  ii 
a  very  connnon  pradicc  for  the  creditor  to  take  a  hood  or  cote  fir 
the  debt,  and  alfo  fecurity  by  mortgage,  cor^itioacd  to  be  rdd 
on  pa\ment  of  the  bond  or  note  :  in  which  cafe  the  mortgage  is 
coufidcred  as  collateral  fecurity  for  the  debt.  /  In  rnglaad,  it  a 
the  ufoal  praaiccto  grant  long  "terms  of  years  by  way  of  moct- 
gage,  with  condition  to  be  void  on  the  repayment  «>f  the  moft- 
ga;TC  money  :  and  alfo  a  covenant,  that  the  mortgagor  and  hii 
heirs,  will  on  default  of  payment,  convey  the  freehold  of  the  mort- 
gaged lands  :  but  this  mode  has  never  been  adopted  la  this  fti» 

2,     How  a  >'ortgagc  is  confidered  in  Equity. 

•-Inlaw,  the  mortgagee  is  confidered  a%  the  proprietor  of  the  pre- 

tniffs,  fm^jea  to  he  dneCt^d  only  by  a  ftria  performance  of  the  cca- 

dition  :  buiin  equity,  the  tranfacTioa  is  confidered  as  a  mcrepcr- 

fonal  contraa  for  the  loan  of  money,  and  the  land  a  fecurity  for 

the  due  payment   thereof  :  and  the  mortgagor  notwithftandiflj 

the  folemnities  of  the  conveyance,  is  looked  upon  as  the  aftaal  ow* 

er  of  the  land.  The  payment  of  tlie  debt  determines  the  iotcreft  of 

the  mortgagee,  but  till  that  ttnus  he  is  entiled  in  equity  to  receive 

^nd  enjoy  thc'profits.    -  Every  contrad  for  the  loan  of  mooey,  fis 

cured  by  the  conveyance  of  real  eftate  to  the  lender,  and  not  made 

!  in  contemplation  of  an  eventual  arrangement  of  property,  is  in  eqtn- 

ty  deemed  a  mortgage  :  and  all  private  agreements  between  the 

I  parties,  to  alter  in  any  fubfcqucnt    event,  its  original  nature,  or 

'  prevent    the  redemption  of  the  eftate  pledged,  upon  payment  of 

I  the  money  borrowed  with  intcrcft,  are  void .    For  were  fuch  agree- 

i  ments  fuffcrcd  to  prevail,  it  would  pat  it  in   the  power  of  every 

I  mortgagee  to  take  advantage  of  the  neceffitics  of  the  mortgsgor, 

by 
I  /»FI.ck.Coni.l5!i.     B»<    Afcr.6i3,       « 1  Vel. 361.  Pow.  MwuM- 
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Jby  in(ert  ing  refindive  daufes  to  prevent  a  redemption  of  the  eftate 
pledged,  unleis  upon  tenns  injurious  to  the  latter.  In  equity 
tberefore,  the  right  of  redemption  is  confidered  as  infeparably  in- 
cident to  a  mortgage,  and  cannot  be  rcflrained  :  it  being  a  maxim, 
that  an  eftate  by  the  fame  inftrnment  of  conveyance,  cannot  be  a 
mortgage  at  one  time  and  at  another  time  ceafe  to  be  fo. 

3.     Of  the  Intereft  of  the  Mortgagee  and  Mortgagor,  in  the 
prexnifcs. 

•  The  execution  of  the  mortgage  conveyance  veft  in  the  mort- 
gagee, a  legal,  title  to  the  lands,  and  he  may  immediately  enter 
thereon  ;  fubjedt  howeyer  to  be  difpofleded,  upon  performance  of 
the  condition,  by  payment  of  the  mortgaged  money  at  the  day  lim- 
ited.    In  England,  the  ufaal  way  is  to  agree,  that  the  mortgagor 
ihall  hold  the  lapd  till  the  day  afligned  for  the  payment,  and  thai 
the  mortgagee,  (hall  not  intermeddle  with  the  poileflion  till  de- 
fault of  payment.     In  this  ftate  it  isnotufualto  make  fuch  written 
agreement  :  but  it  is  ufually  undcrftood,  that  the  mortgagor  Aall 
remain  in  pofleilion  of  the  premifes,  till  the  day  afligned  for  the 
payment  of  the  money,  and  it  is  the  conftant  pradlice  for  the  mort- 
gagee, to  permit  the  mortgagor  to  retain  fuch  pofleffllon  :  Where 
there  is  a  written  agreement  to  remain  in  pofleflion,  the  mortga- 
gor may  be  confidered  as  tenant  for  years  :  if  no  written  agrcc- 
incnt,  as  tenant  at  will,  with  a  legal  right  to  become  revefted  with 
the  title  of  the  lands,  upon  the  payment  of  the  mortgage  money, 
within  the  time  limited :  but  on  failure,  the  eftate  becomes  abfo- 
lute  in  the  mortgagee,  and  he  may  take  pofleffion  thereof,  without  | 

any  poflibility  at  law  of  being  afterwards  evifted,  by  the  mortga-  1 

gor.  But  the  mortgagor  then  has  the  equity  of  redemption^  bj 
which,  on  payment  of  what  is  juftly  due,  he  may  be  let  in  by  «• 
court  of  chancery  to  redeem.  The  eftate  of  the  mortgagee  is  af- 
fignable,  devifeable,  defcendtble,  and  may  be  taken  by  the  levy  of 
an  execution,  as  real  edate.  In  whidi  cafes  the  aflignee,  devifee^ 
heir,  and  creditor  (land  in  the  place  of  the  mortgagee.  If  there 
be  not  fuflicient  perfonal  eftate  to  pay  debte^  it  might  be  taken  bv 
tbe  execntor  or  adminiftrator  in  the  fame  manner  as  real  eftate. 


<  B»   L  ^         «  4.  Of 

$%  Black, Com.  T58.      Pow.  Mort.  U. 


jmrty  tgaitift  '^lAMm  he  fttlcs  to  b*f  rdfeved  tn  etji^ity.     r  The 
iame  rule  applies  to  an  heir  who  reforts  to  equity  to  redeem.*-* 
J"  So  if  a  mortgage  be  of  a  Jeafe  for  years,  and  afterwards  wore 
money  l>e  Irnt  on  a  bond  ;  if  the  executor  would  redeem  he  muft 
pay    both  :  for  the   equity  of  redemption  is  aflcts  in  his  hands. 
'  But  if  there  be  feveral  incumbrances  on  an  eftaie,  and  the  prior 
"   Incumbrancer  claims  a  bond  like  wife,  it  will  be   poflponed  to  all 
fublc^uent  real  incumbrances  ;  for  he  (hall  not  hold  the  eftatc  for 
a  debcnot  diredly  char  Jed  upou  it,  againft  incumbrancers,  whofc 
debts  are  actually  charged  upon  it.    «  If  a  man  lends  money  on 
bond,  and  has  a  mortgage  by  affignment,  ht;  has  tlw  fame  equity 
againft  the  mortgagor  and  his  heirs,  to  have   both  debts  paid. 
*  Where  thcpeifon  claiming  the  equity  of  redemption,  is  a  pur- 
chafer  for  a  valuable  conlidcration,  the  mortgage  may  be  redeem- 
ed by  him,  without  difcharging  a  bond  debt  ;  becaufe  the  land  in  ^ 
the  hands  of  the  alienee,  can  be  charged  nothing,  but  what  is  an 
immediate  lien  thereon,  which  the  bond  is  not.    y  If  the  mort* 
gagee  or  adiguee,  to  whom  money  is  due,  countenance  a  fraud 
upon  a  ibii-d  i>erfoQ  by  concelhnent  thereof,  he  ihall  be  redeemed 
upon  the  payment  of  the  principal  money  only.     So  if  the  mort- 
gagee fays  there  is  a  lefs  fum  due,  than  actually  is  due,  which  induces 
a  perfon  to  porchafe  or  take  another  mortgage,  the  mortgagee 
(hall  be  redeemed  upon  paying  the  fum  declared  to  be  due. 

No  time  has  been  fixed  by  ftatute  or  by  the  dccifion  of  courts  of 
equity,  in  this  ftate,  which  fliall  be  an  abfolute  bar  to  a  rcdemp- 
tion  of  a  mortgage.  «  But  the  courts  of  chancery  in  Kpgland,  have 
adopted  this  pfriaciple,  that  by  reafon  of  the  great  dilHculty  in  mak- 
ing up  accoimts  after  a  long  period,  fome  time  ought  to  be  eftablilhed 
at  whidi  the  right  of  redemption  dial  I  be  prefumcd  to  be  del'crted 
by  the  mortgagor,  unlefs  he  is  capable  of  producing  circumftanccs 
to  acconct  for  his  neglcft  :  fuch  as  by  imprifonment,  infancy,  in 
cafe  of  a  woma^i  coverture,  or  by  having  been  beyond  (ea,  and 
not  by  having  abfconded,  which  is  an  avoiding  or  retarding  of  juf- 
tice.  -And  to  preftrve  an  uniformity  between  proceedings  in 
courts  of  law  and  equity,  twenty  years  after  forfeiture  and  puilcffi- 
oa  taken  by  the  mortgagee,  no  iatercll  having  been  paid  in  the 

mean 

»  1  Vern.  245  -  /  »  Vcrji.  f  )7-  *  1  Atk.  51.  3  Aik.i<6.  «  1  Ch. 
Rep  361.    Puw.Mw.  I46.     xl'rt:.Cli,89.    jL^iJ,  Ut'     s  i'ow.  Mor.  ii». 
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of  mkmpuoD  Hull  aoc  be  laromd. 

Cur  coQiTsof  f^Jtty  hare  fixrdoB  tbetaae  of  Una] 
iog  the  t'ai*  la  wnlrh  the  right  of  enrrr  oa  Ixivls  is 
ftarote  :  and  :t  wQI  be  reafoo&ble  to  a!u]fv  ±e  rsrcprMi 
ted  br  the  Erg'ilh  courts.  Tbcic  arc  vbca  rl:e  tsoctpi 
der  ccnaia  difabtlities.as  ir.fancy,  coremrr.  iaprif'* 
jood  fea.  «  Bat  if  the  tinie  co3{i<i^rrd  id  ^qn^  as  a  pi 
bar,  beg^  to  ran  before  the  intervention  of  tV  leg^l  <fKar^Iiry  in 
the  peribo  having  ng^r  to  redeem,  it  wIM  not  prermr  1*5^  omb 
going  oo  againfl  him.  *  An  accocnt  ietrlrd  benreen  the  matxffr 
gor  and  mortgagee,  within  the  time  rnirrJ.  wiji  preftrve  ti» 
light  of  the  mortgagor  to  redeem.  '  So  will  amr  «S  of  tb« 
mortgagee,  bj  which  he  acknowledges  the  tran&^iaii  to  be  a 
Buntgage  within  twenty  years  ;  as  by  deviling  die  xDonry  ia  cafe 
the  mortgage  ihoiild  be  redeemed,  or  by  exhib.tiog  a  faHI  to  ioEe- 
dot 

5.     Of  priority  of  incanibraiices,  and  tackingprior  and  latter  m- 
cuffibraoces  together. 

^  It  is  a  fettled  dodrioey  that  if  tliere  are  feverl  mortgages,  or 
other  incumbrances  on  the  (ame  edate,  the  firft  iocnmbrancer  who 
has  the  legal  e(hte,  {hall  be  preferred  to  the  fecood,  andfo  on,  ac- 
cording to  the  periods,  at  which  their  refpedive  incmnbrances  bear 
date  :  for  it  is  a  maxim  of  equity,  as  well  as  law,  that  he  wiwis 
£rft  in  time,  Is  the  ftrongcft  in  right.    «  But  th»  rule  noft  be  on- 
derftood  with  this  reftridion,  that  the  firft  mortgagee  be  not  goilty 
of  any  fraud  or  artifice,  by  concealing  his  mortgage,  or  otherwile 
to  induce  another  perfon  to  give  credit  to  or  lend  his  money  onfixh 
fubfeqnentfecurity,  for  if  he  is,  the  fubfeqoent  incombrancer  will 
gain  apriority  thereby.  The  eqnity  of  the  latter  mortgagee  will  be 
much  ftronger,  if  the  firft  mortgagee  is  concerned  in  tranfiiding  the 
fobftquent)  and  omit  to  inform  him  of  the  prior  demand.    /  If  the 
lirft  mortgagee  is  awitnefs  to  the  fecond  mortgage  deed,  and 
knowing  the  contents^  does  not  aeqtuiint  the  fecond  mortgagee 
with  the  former  mortgage,  this  will  give  the  Utter  a  preference. 

t  But. 
•    Prw.  Moft.  T54.    I  lYiid.  15$.    e  IM  tjS*     d  Brown.  Par.  Qat  Ut 
#Atk.  A9*       f  I  Wil  Rep.  39i« 
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^  But  k  mud  appear  that  he  knew  the  contents:  and  his  being  a 
witne(s  (hail  not  be  prefumptive  evidence  of  his  knowledge  -,  for  a 
"witnefs  is  only  to  authenticate  the  indrument  and  cannot  be  pre- 
iunied  privy  to  the  contents.  ^  But  if  any  negledt  can  be  imputed 
to  a  witncfs  fo  ciixumftanced,  it  fccins  that  would  afFcdl  him,  and 
give  priority  to  a  fubfcquent  incumbrancer  :  for  it  is  a  principle 
of  equity,  that  where  of  two  perfons,  one  of  whom  has  been  guilty 
of  a  negled,  and  the  other  has  not,  there  muft  be  a  faffercr,  ilm 
lo(s  ihall  fall  on  him,  from  whofe  omiflion  the  mifchief  rifes. 

'  If  a  fubfcquent  mortgagee  apply  to  a  prior  incumbrancer,  to 
Jcntrw  if  he  has  any  incumbrance  or  mortgage  on  the  eftate,  upon 
which  he  intends  to  take  a  fecurity,  and  he  denies  it,  he  will  there- 
by lofe  his  priority.  L-ut  in  this  cafe,  it  will  be  neccflary  for 
foch  fubfcquent  mortgagee  or  his  agent,  to  inform  the  prior  in- 
cumbrancer, that  he  is  about  to  lend  the  mortgagor  money,  or 
otherwife  he  will  not  on  denial  lofe  his  priority  :  for  he  is  not 
bound  to  anfwer,  unlcfs  he  knows  of  fuch  intentions,  as  the  quefti- 
on  may  be  put»mercly  to  fatlsfy  an  impertinent  curiufiiy. 

*  It  is  a  rule  in  equity,  that  where  feveral  perlons  have  equal- 
cqnity,  he  among  them  who  has  pofleflion  of  the  legal  eftate,  may 
make  all  the  advantages  of  it,  that  the  law  admits  of,  and  thereby 
protect  his  title,  tho  it  be  fubfcquent  in  point  of  time  :  and  his  ad* 
verfarics  flxall  have  no  help  in  equity  :  for  where  equity  is  equal, 
the  law  {hall  prevail.  Therefore  if  there  are  feveral  mortgages, 
the  lad  mortgagee  having  lent  his  mony  on  valuable  confidcration 
and  without  notice,  may  by  purchafmg  in  the  precedent  incum- 
brance, which  carries  with  it  the  legal  eftate,  proteiSl  himfclf 
againftany  mortgage  fubfcquent  to  the  firft,  and  prior  to  thelaft 
for  then  he  will  have  both  law  and  equity  on  his  fide. 

I  A  prior  incumbrance  fatisfied  at  law,  will  protect  a  fubfequent 
incumbrance  in  equity,  altho  nothing  was  paid  for  it,  or  if  the 
confidcration  were  by  way  of  exchange,  bccaufe  the  having  of  tho 
deed,  or  an  acquittance  will  be  fufticient  for  that  purpofe.  m  A  pri- 
or inorigagc  purchafcd  in,  will  be  noprote<^ion  to  a  later  toortgago 
unlcfs  it  be  forfeited,  for  until  then  the  eftate   remains  as  it  was  a^ 

law,  redeemable  upon  tlie  performance  of  the  conditiou  ftipulaied. 

X  k  k  «  A 

I  I  Vcz    6.  Bro*n,  Re^j.    Ch.  357.     A  f  Vcrn.  T46.    i  Pow.  Mori «^  189^ 
*lVc»  .57J.    i  I    Eq,  Cif.  Abr.  jaj.        m  a  Vcn.  ij6. 
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«  A    latT  mnrtgrpre  ^lio  purchsfcs   in  a  pnor  (eciirity  ro  prrj^.rrl 
hi^  ov.n,  f^i^ll  not  o^ly  hold  it  until  he  be  p3:J   his  drbr,   and  re- 
iir.'.u  ^rd   the  morcy  ad-anccj  by  him,    to  purwhrie  it,  but  '^.'H 
be    hio  rjctlved  ail    the  rioney  and   arrears   of  intere!l    dje  no 
the  fecur;:-.-  hror;;V.t  •:',  a^  well  as  his  own.     •  And  as  a  later  s^oit- 
g^irce  may  tack  a  j-ri^  r  TicnmlTar.ce  to  his  own,  and  tJiCTebv  pr> 
tec:  Iiim.'rlf  dciinfl  inttivcr»ing  charges  thereon,  (b  a  prior  roorr^s- 
g-e.   h".;";^!l.e  Ir;:'^!    lOate.  may  tack  a  fubreoiienr  {um  adv-arctd 
by  »:'n,  on  a  funr/jf  Icrurify  to  his  prior  mortgage,  and    there- 
by   pro  '  *f  i.';:i!'t.ir  pgi'm^l   intermediate    incumbrances.     /   S«  if 
th'!''  r^e  fir  ft  jnd  icvor.c!  ir.r»rT;;if:ee,  and  llie  firft  lend  money  afrer 
the   I  .t  ::ir.riri^f    was  mad.*,  taking  a  judgment  as    a  P:tur:tj, 
he  *'.rt"  r   ik  .':.••>   fo    hi*^  mr,:;^^nge,   to  proiccc  hinileif  ag  ■inft  tbc 
fec«.nd  jT.or:  \_ '<_:*' .   *orbe  J.as  i'  e  leg.tl  eflate,  and  the  judgoKuT, 
tho  if  r.fie'   ro  .n  cr^it  prtkrily  in    the  land,  operates  as  a  Sea 
thcr*.'i,     7   hut  ii    oi.e  who  has  a  firtl  mortgage,    purcliaie  in  t 
fup'qirnt  ju  'nmcnt,  v^iU.imt  t!ie  ccKifcnt  of  the  mortgagor,  ^  ^^ 
feqij*:!:*    mcirga-Lce,  or  afligiiec  of  the  equity  of  rcdcirptioD,  will 
not  be  ohli^id  to  ra\  the  money  due  on  both   feciirities,  in  order 
to  redeem  :  for  faJi  tranfuciion  of  the   mortgagee    tended  only 
to  load  the  ellate,  without    iheconfent  of  the  owner,  when    he 
had  no  profped  of  bettering  his  fccurity. 

r  If  the  firfl  mortgagee  has  notice  of  the  intervening  incani- 
brance,  at  the  time  of  his  lending  more  money  on  a  judgment,  cr 
other  wife,  he  "Viill  not  be  be  permitted  to  tack  them  together 
againft  a  fiibfcqucnt  mortgngce  :  /  and  the  law  is  the  fame  in  cafe 
.  of  purchafjng  in  prior  fccurhies,  to  protcd  fubfec^ent  iBcimibraB- 
ces  :  it  will  not  avail  the  purchafer,  if  he  had  notice  of  the  inter- 
mediate incumbrance,  at  the  time  he  advanced  his  money  oo  fiicb 
fubfequent  fecur ity  :  for  it  is  the  purchafmg  without  notice,  that 
gives  him  c^^ual  equity  with  the  intermediate  incumbrancer  :  and  if 
a  man  \yjll  purchafe  with  notice  of  another's  right,  his  giving  a 
valuable  coi^fidcration  will  not  avail  him  :  for  he  throws  awa^ 
his  money  voluntarily,  and  of  his  own  free  will.  /  But  when  the 
prior  convey,  anee  is  dtfeclive,  notice  of  the  former  will  not  de- 
feat a  fubfequent   mortgage. 

6.  Of 

m  T  Vcrn.  4?.  o  J  Ch.  CaC,  IT9.  f  J  Atk.  .'?>l.  %  Wtl-  494.  2  \%z.65v 
f  I  Eq  C-f.  Mr,  226.  r  Pow.  Mort  ajo.  /  3  Atk.  ajS.  %  Ch.  C*f- ^5. 
1  Ibid.  119.        t  I  Eq.  Caf.  At)r*  J2C* 
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^.     Of  Mortgages  as  relative  to  Hulband  and  Wife. 

«   The  wife  of  the  mortgagor  cannot  have  dower  in  an  equity  of 
redemption,  in  a  mortgage  in  fee  ;  x  nor  can  the  wife  of  the  mort* 
gagec.    y  The  hufband,  by  virtue  of  his  marriage  obtains  no  other 
intereft  in  his  wife's  cftate  of  inheritance,  than  an  cftatc  of  freehold 
fpr  their  joint  lives,  in  cafe  there  be  no  ifliie  of  the  marriage,  and  for 
his   life  as   tenant  by  the  curtcfy  If  there  be  :    of  courfe  he  can 
not  make  a  valid  mortgage  therof,  to   be  binding  on    her,  and 
her   heirs  for  any   longer   period.     Bui  the   wife  may  join  in  a 
mortgage  deed,  which  will  be  valid,  in  the  fame  manner  as  an 
abfolute  alienation  :  and  after  the  death  of  the  hufband,  his  eftate 
Ihall  be  applied  to  pay  off  the  mortg.igr,  and  the  wife  will  be  en- 
titled to  (land  in  the  place  of  the  mortgagee,  and  to  be  fatisfied 
out  of  the  cftate   of  her  hulband.    *  If  a  married   woman  be  a   - 
mortgagee,  her  hufband  in  virtue   of  the  marriage,  will  be  enti- 
tled to  the  mortgage,  as  achofe  in  adiion,  and  if  it  be  reduced  to 
pofleffion  in  liis  life,   it  will  go  to  his  heirs,  and  not  furvive  to  his 
wife  :  but  there  rauft  be  an  adual  reducing  it  into  poAelTion,  by  pro- 
coring  payment  of  the  money  :  for  no  aflignee  can  have  a  greater 
right  than  the  hufband  had,  which  was  to  reduce  it  into  pofleffioa 
in  his  life  time,  and  if  he  ncglefts  to  do  it^  the  aflignee  cannot^  but 
it  furvives  to  his  wife, 

7.  Of  tlic  Funds  to  pay  Mortgages. 

If  the  mortgagor  dies  and  direds  how  his  eftate  ftiall  be  appli- 
ed to  difcharge  a  mortgage,  his  direction  mult  be  followed  :  but 
ifhe  gives  no  diredion,  then  the  equity  of  redemption  goes  to  his 
heirs  or  devifees,  as  the  cafe  may  be,  who  muft  redeem  with  their 
owii  money,  and  cannot  call  for  the  application  of  perfunai  eftate 
for  that  purpofe,  as  they  can  in  England. 

8.  Of  tlic  payment  of  Intereft,  on  ISIoney  lent  on  Mortgages, 

In  England,  the  ftatute  of  Anna,  declares  that  all  bonds  and  af- 

furances  for  the  payment  of  any   principal  money  lent  on  ufury, 

whereupon  there  (hall  be  refcrved  or  taken  above  five  pounds  in  the 

hundred  for  a  year,  /hall  be  utterly  void,     a  On  this  ftatute,  it  has 

been  adjudged,  that  not  only  mortgages  where  more  than  five  per 

cent 
IT  1  Atk    516.     If  Hard.  466.     Cro.  Or.  190.    y  Co.  Liir  3^1.     s  a  AiJt. 
3^-     iVern.  401.    Pf^,  Cb.  Ii8.       ii  3  Aik.  154. 
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and  carry  intercft,  be  vali4  :  but  where   inter tftis  a^aally  due, 
the  parties  by  agreement  may  make  it  principal. 

jk  If  the  firll  mortgagee  enter,  and  afterwards  fuff<?r  llie  mortga- 
gor to  r-dke  the  profits  Tviihout  requiring  intcreft,  the  laid  in  the 
hands  of  the  fccoud  mortgagee,  fhall  iiot  be  charged  with  any  inte- 
rcft for  that  time  :  tiiat  is  the  intercft  of  the  firft  mortgagee  fliall 
not  affeft  the  lands,  fo  as  to  ke^p  out  tbefecond  mortgagee,  lon- 
per  than  be  would  have  been  kept  out,  had  the  intercft  been  duly 
paid.  'A  mortgagee  refnfmg  to  receive  his  money  on  tcndry  after 
forfeiture,  will  lofe  his  intercft  from  the  time  of  the.  tcndry:  bjit 
notice  muft  have  been  given  fix  calendar  months  before,  and  the 
tewlry  made  011  the  day  of  tlic  determination  of  that  notice.  «  The 
tcndry  muft  be  made  to  the  pcrfon  of  the  mortgagee,  and  it  is  not 
fiiflicicnt  to  make  it  on  the  land,  uolefs  the  place^  as  well  as  time 
of  payment  be  appointed. 

9.     Of  the  Method  of  accounting. 

^  The  land  upon  mortgage  being  generally  left  in  the  manage- 
ment of  the  mortgigor,  and  the  conveyance  thereof  rather  looked 
upon  as  a  collateral  fccui  ity,  for  the  due  pa}ment  of  the  money  lent, 
and  intercft,  than  as  an  acltial  alienation,  the  nigrtgigee  is  confi- 
dered  as  having  no  right  to  mcdJle  with  the  rents  and  profits  until 
^jfterhehas  taken  polfcflion  thereof.  There  is  no  inftanceoftho 
mortgagor  being  obliged  by  the  court  to  account  to  the  mort- 
gagee, for  the  rents  aud  profits  for  any  of  the  years  back,  during 
which  he  has  been  in  poflclfion  :  for  if  the  intci*cft  be  not  paid,  the 
mortgagee  ought  to  take  the  legal  remedy  to  get  pofiidion  hini- 
frir.  *  If  the  mortg  gee  enters  upon  and  lakCs  poflclfion  of  tljfe 
cftat^,  he  becomes  in  the  nature  of  a  bailift",  to  thcmortgagor,  and 
will  be  fiibjc^t  to  account  for  the  profits.  So  if  the  mortgagee  bt 
pot  into  immediate  poileiTion,  and  the  profus  of  the  cftate,  evident- 
ly exceed  the  amount  of  the  intercft,  the  mortgagor  may  exhibit 
Ills  bill  for  an  account*  P  By  -the  rules  of  equity  in  England,  the 
the  mortgagee  will  not  be  ail.wed  any  thini;  for  receiving  the 
rents,  and  profits  of  the  cftate,  but  unsft  acc(»uiU  for  the  full  amount^ 
Where  the  yearly  rents  aud  prtliis  greatly  exceeded  the  intertft 

of 

k  P.p.  Ch.  30.      /  I  Fq-  Cr^^-  ^'^f  3'^-       «  Cj.  Lit.  »i».      «  Ibid,  an. 
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cf  the  TTL'jntf  ir=t,   rt^ji    srr  arr-.iTS-  zade.   as  ^^ --g  -^  •^s 
a" coot,  az<i  zjzrWtsd  to  fb.k  :&«  prla^-pal-     f  Bar   as  t^*  12  ac'ss 

tic  tftate,  aai  llicn  c*fl  ocW  uii*tS  ;;i»oe:3U  rj  parx^if,  zz\l  l§ 
irt'.*"  Tto  t!-c  n-'Ttg*  2or.  ;-'j^^  to  irj--.»-3*  vl~l«aui  £»lir j  .  as 
cojrt  u-.J  Co:  OQ  c^  crj  ftn-ill  «Lce6  of  i::?erci,  *p?^J  «  t^  tar 
j>f ':«■:' J  il.  On  an  a^JinTneii:  c*  a  3:,>rt^i5€,  rJ«  ^^Igaee  wZ 
1:*!^!  »*«  the  flace  i>r  Ujc  alHg'-.-^r,  aoil  m^i  iccaaasi  flir  alj  tl* 
irat*  and  pr;.'::*  rec.l.w  1  j;.  hlni  :  f>r  the  2^^:ujr  h«.i  :>a  Ijc« 
ua  the  eliitc,  o./y  fur  f-i?  T^t*  a  :ut.*;.  Ju**.  1^a:^:;-  Ls  -.1!  ^r^i  se 
fr«r.>rc;«.     The  nijr;!/*^^-  ^'i*  >^   -...r»-*-cd  :V,r  tA.ic^:  ze*  ^  ae> 

ia:c  agtluf:  a'ly  cLl.u. 

r:..     Of  Forte H.wrc. 

The  fimc  piinci,' :c  ofj^-filcc,  v/.v.jh  gTs.rts  rr]"-tT  tr>  cs3t*£x- 
gors,  aricr  rhc  time  of  pa;  men:  h>>  cl.;'.ci,  •  .s  ^...-.  Irtl  vx 
,p,,rtg-occs  to  compel  them  to  per:  ^m  thorr  coarrir.-  -v  th» 
rej?4}mr:nt  of  the  money  borrowed  ^iih  in^crer?,  or  Sc  forever 
forrclofed  of  their  right  of  redemprion  :  for  it  isoecciLirv  that  the 
title  to  the  land  (hould  be  quieted  and  fettled. 

The  mortgagee,  1  i^  aflignce,  hi?  heirs,  or  in  cafe  the  cftare  m 
itif'ilveiir,  or  wanted  to  pay  debts,  his  executor  or  admi'ii^lratrr, 
may  petition  that  the  inortgagror,  or  whoever  is  enritleH  to  the 
cqiiiry  of  redemption,  may  be  compelled  to  redeem,  by  paying 
the  principal  fum  due,  together  witli  the  intcreft,  or  be  forerer 
ft^rerlofed  trom  all  right  of  redemption.  The  courts  of  chancery 
on  fuch  application,  will  afcertain  the  fam  due,  and  decree  that 
the  mortgagor  fhull  pay  fuch  fum  within  a  certain  time,  which  is 
longer  or  (hortcr  at  the  difcretion  of  the  court,  according  to  rhc 
relative  value  of  the  mortgage  money,  to  the  mortgage  prcraifts, 
and  in  cafe  o^payrn'mt,  the  mortgagee  will  be  decreed  to  reconvey 
iim'Ut  a  certain  pcmlty  ;  but  if  the  morrgagv>r  fjil  to  pay  ibt 
money  wiihin  the  time  limited,  he  is  forever  fecludcd  and  debaj^ 
red  from  all  riglit  of  rcdtmptionj  by  which  the  mortgage  is  fore- 

doled 
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^lolcd.  But  where  the  value  of  the  eftatc  greatly  exceeds  the 
value  of  the  mortgage  money,  our  courts  of  equity  have  refufcA 
to  forcclofe,  and  have  difniillcd  applicationfi  for  that  purpofe. 

/  Courts  of  equity  will  never  decree  a  forcclofurr,  until  the  pe- 
riod lirnitfd  for  the  payment  of  the  money  be  pafled,  and  the  cf- 
tate  in  conft-qucnce  thereof  forfeited  to  the  mortgagee  :  for  it  can- 
not iliortcn    the  time   given  by  cxprefs  covenant,  and  agreement 
between  the  parties,  as  that  would  be  to  alter  the  nature  of  the 
contrad,  to  the  injury  of  the  pnrty  affei^^ed  t)iercby.      On  a  bill 
for  forcclofurc.  the  title  of  the  mortgagee  cannot  be  inveftigated; 
but  he  will  bo  left  to  purfue  legal  meafurcs,  to  eftablifh  it.     t  A 
married  woman  having  a  right  to  redeem,  may  be  abfolnrely  fore- 
clofc^d,  by  a  proceeding  againft  her  during  coverture.     •  On  ap- 
plication to  a  court  by  the  mortgagee,  an  infant  will  be  be  foreclo- 
fed  :  but  then  on  his  arrival  to  full  age,  a   tiine  will  be  allowed 
to  fliew  good  caufe  to  the  contrary.     This  is  the  jnglifh  pra^ice, 
and  conformable  lo  this  is  the  rule^  that  the   parol  fhall  demur  : 
that  is,  when  a  fuit  is  brought  aoainft  an  infant,  refpefting  his 
inheritance,  where  the  decifion  would  be  a  perpetual  bar,  thcconrt 
may  order  fuch  fuit  to  remain  over  until  he  arrive  to  full  age  : 
w  but  in  this  ftatc,  it  has  been  provided  by  ftatnte,  that  when  any 
minor  lliall  be  intercfted  in  any  mortgaged  eftate,  or  other  real  cP 
tate,  which  ought  in  equity  to  be  convtved  to  any  otiier  perfon, 
and  fuch  conveyance  is  dw-creetl  and  ordered  by  the  coart  having 
cognizance,  the  guardian  of  fuch  mir.or  is  autliorifed  and  empow* 
crcd  to  make  and  execui',-  fuch  convf  yance  in  behalf  of  the  minor, 
which  fliall  be  elFectiial :  and  the  court  have  power  to  enjoin  the 
guardian  to  mskc  the  fame  under  a  fuitable  penalty  :  and  in  cafe 
the  minor  has  no  guardian,  tlic  court  may  rippcir.t   one,  who   is 
impowered  lo   defend  hiin  in  the  luit,  and  execute  the  decree  of 
the  court. 

When  there  are  fundry  parties  intercfted  in  a  mortg-^ge,  all 
Ou;^htto  be  called  before  the  court,  on  an  anjdiraiion  to  redrem 
or  toreclofc;  if  they  are  not,  none  will  be  ati'etied  b)  the  decree, 
but  ihofc  who  were  parties  to  ilic  fuit. 

The 
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I'hc  mortgaj^or,  or  the  pcrfon  who  reprdrnts  ham.  sad  has 
the  equity  of  rcdrmpiicm,  may  pniiioa  the  csortgagee,  tliat  opoo 
pa):ng  the  principal  fiim  with  in itrdl,  within  facb  re:Jbnable  time 
«s  I  he  court  Ih  j1!  rix,  t!i<j  mortgagee  fhaii  be  compelled  to  rvcon- 
vcy  under  ll:i:uM?  pt»^:!!y  :  zrA  i]vzi  on  fii'jre  of  n^jm^  rbc  hk>- 
ney  hy  the  :ln.?  1  .;•:'. cJ,  the  n^iii**".  -jr  Ci^W  be  itu-cvcr  fore- 
clofcd  oflijs  ryit  to  redtcrm.  V»  I^cn  ..icrearc  fuiidry  incuxnbrait- 
ceSj  tlie  Ltttr  incunijraiuer  iliould  n^ike  :ill  prior  incmubraiicert 
parties  to  ihc  full. 

'  jr  When  a  pcribn  taJ:rs  a  irortjragc  as  a  collateral  lectirity  for 
abond  or  note,  he  may  to  enforce  the  payment  of  his  debt,  purfiie 
ull  his  remedies  at  or.cc  :  he  mavbrinz  a::  action  on  the  bond  or 
note,  he  may  briug  cVnKiiji  for  the  land,  and  may  petition  to  fore 
dole  ibe  right  to  rctleem,  at  the  fan^e  time,  and  one  fait  is  no  bar 
to  the  other.  Saiisfuction  for  the  debt  is  the  ob]e£t,  and  it  is  the 
duty  of  the  debtor  to  make  it,  and  on  his  falKire.  all  the  mudcs 
vrhidi  he  has  given  to  enforce  it,  may  be  l^-f^aHy  purfued  ?  btft 
whenever  faiisUcilon  i^  obtained  on  one,  it  is»  a  bar  to  all  the 
others.  If  the  creditor  collei^ts  his  bond  or  note,  he  cannot  por- 
fuc  his  other  remedies,  but  may  be  compelJed  to  reconvcy.  If  lie 
forcclofes  the  right  of  redemption,  by  which  he  takes  it  out  of 
the  nature  of  a  plcdoc,  and  appropriates  it  iii  payment,  it  vrill  dif- 
charge  the  bond  or  note:  and  If  he  a'ltemprs  to  purfiie  one  reme- 
dy after  he  has  obtained  (atisfaclion,  on  another,  the  mortgagor 
may  be  relieved  by  audita  querela,  or  bill  in  equity. 

Notwitliflandirfr  a  ckxrje  of  forcclofiire,  has  been  pafled,  yet  a 
court  of  equity  may  o;»cu  the  forechifure,  and  extend  tlie  lime  q£ 
redemption,  ujK  11  jtift  Jiuci  equitable  rcarons  :  as  where  the  mort- 
g.»[ior  was  prc\<.ri  led  from  rcdeemiig  by  fuknefs,  or  fomc  acci- 
dent, without  any  ntgli^ence  on  h's  j:>arr  :  but  applications  toopen 
foreclofurcs,  muil  be  made  in  a  ihort  time  :  for  where  the  fore- 
cl'Mlirc  has  btcn  for  fcvcial  years  acquiel'tcd  in,  and  improvmcnti 
ii.wide  on  the  land,  Lcuris  will  not  give  farther  time  to  redeem. 
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Chapter    Fifth. 

OF  THE   DIFFERENT   VIEW  OF  CONTRACTS   IN  LAW 
AND  EQUITY. 


e< 


CONTRACTS  arc  the  principal  objcft  of  equitable  jurifdidion, 
and  deierve  a  minute  illuflration. 

The  general  principles  refpcfting  the  execution  and  conttru(fiion 

ofcontrafts  in  law  and  equity,  are  the  fame  :  y  but  equity  adverts" 

to  the  fubdantial  objcA  of  all  contra(f^s  independent  of  the  forms 

■which  they  aflume,and  gives  effc^l  to  ihe  intent  of  the  parties,  by 

cotifidcring  their  a^s  as  evidence  of  fuch  a  contrt^d  oriigrcemcjit; 

as  will  produce  what  is  ftipulatcd.     Therefore  any  kind  of  written, 

contradl,  if  it  exprcfs  the  intent  of  the  pi^iics  to  {Uj.ulate  ^\ilha 

view  to  fome  particular  thing,  collateral  lo  the  coim  Jict  iilllf,  will 

in  equ  it  J' amount  to  an  agreement  rcfpcdting  that  thin^, -.ililio  in 

form  it  aflumc*  a  dlffL-'rent  character.     «  Thus  where  the  condiiioa 

of  a  bond  was,  in  couuderation  offo  much  mon<'v  In  hand  paid, 

to  convey  and  aflure  certain  lands,  it  was  held  that  fiich  bonds  were 

always  confidered  in  equity,  as  articles  of  agreement  or  contracls 

to  convey  lands,  or  do  fome  adt,  and  that  a  fpecific  performance 

of  fuch  contra^,  ought  lo   be  decreed. 

*  And  the  conftrudllon  will  be  uniformly  the  fame  tn  equity,  altho 
the  inftrumenthas  become  void  by  (ohie'rhatter,  ex  poft  fa(!lo.  As 
whcrea  fmgle  woman  feized  of  land^  anddefigningto  marry,  agreed 
with  her  intended  hufband,  that  flie  upon  the  mai  ringe  would  con- 
vey her  lands  to  him  and  his  heirs  :  and  for  that  purpofe,  (he  pre- 
vious to  the  marriage,  gave  a  bond  in  two  thoufand  pounds  penal- 
ty, to  thp  intended  hufb^nd,  conditioned,  that  in  cafe  the  marriage 
took  effect,  (lie  woiild  convey  her  lands  to  him  and  his  heirs  :  li)e 
marriage  was  had,  the  hnulband  enjoyed  the  lands  during  his 
life;  and  on  his  deatfi,  his  heirs  brought  a  bill  in  chancery  agninft 
the  heir  of  the  wife  to  compel  him  to  convey  the  lands  of  the  wife 
lO  the  heir  of  the  hufband.  It  was  objected  that  the  bond  became 
Void  by  the  intermarriage.  But  it  was  determined  that  the  impro- 
priety of  the  fecuriry,  or  the  inaccuracy  In  wording  it,  is,notma- 

L  1   1  terial 
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4A2  OF  THE  POV/FR  OF  COURTS  OF  EQLTrT, 

trrial  :  for  it  i:  f^^iclcnt  i!.2t  ibc  bowJ  if  &  wrinra  cridcacr  of  the 
a^reen-.cr,:  cf  the  ;»-.r.lcs,  that  :!:-€  Li^fbacd  In  corTyfrraTion  of  xht 
n^uTTr^^'t,  fl.c^.il  i.ii.c  t];e  Ucd  as  her  poni^o. 


But  the  r:o([  ellrnfial  an-d  iinpcrtatitfiiEeimcc  in  tbeconfidcrs- 
ticn  of  ccnirac:^  in  law  and  ec-.lr*  is,  that  wr.ijc  the  fbnacr  oolr 
award:*  cVrragcs  for  a  vii.laiicn,  the  laiier  hirciihcs  a  more  cxvi- 
pleat  rtircdy,  by  enforcing  a  fpccitic  perfrririn^e.     ^   r  or   as  riK 
end  of  all  contracts^  is  the  adual  acconi^-liJIiTiicnx  of  ;hc  tLlogfii- 
puUted,  tbc   meafure  of  the  dnmig -s  b\  r.o  naeaas  ajiiVerrd  rhc 
object  propofed,  and  was  ao  ioipeifca  rciDcdv.     Upoa  thls^rocBJ 
courts  of  equity  iatcrfcred^  and  d^ak  with  the  corrupt  coni^kxice 
of  the  pany^  when  he  refufed  to  perform  what  be  bad  fiipulated, 
and  to  make  the  remedy  adequate  to  the  mifchief,  e^^Ity  ilirectci 
that  to  be  done,    which  a    man    in  honedy  and  condsence  oogti 
to  have  done  of  hinifdf :  th:it  i^,  that  the  edatc  itielf  be  letrled,  or 
it  decreed  a  delivery  of  ilie  il/:r!g  iifJf,  or  a  pcrfbrmaace  of  what 
was  (l*:piilated  according  to  the  contract.     '  Ii  is  therefore  a  geac^ 
ral  rule,  that  a  court  of  equity  will  decree  any  contract  that  oug^ 
in  confcicucc  (peciilcally  lo  be  carried  into  execution. 


Chapter    Sixth. 

OF  THE  POWER  OF  COURTS  OF  EQUITY,  RESPEC  TING 
CONTRACTS  RELATING  TO  THINGS  REAL. 

jL^ANDS  being  of  a  fixed  and  permanent  nature*  we  find  that 
contrails  concerning  them,  have  claimed  much  more  of  the  atteo- 
tJon  of  courts  of  equity,  than  contradls  of  a  perfonal  nature  :  and 
a  much  more  in.porrant  object  can  be  anfwercd  by  the  enforcing 
of  the  fpecific  performance  of  rea],  than  perfonal  contracts.  To 
inveftigatc  this  fubjedl  fully,  1  Jhall  conficltr, 

1 .  On  what  Grounds,  Courts  will  decree  a  fpecific  performance 
of  Contrasts  refpecling  Lands. 

2.  When  they  will  fet  them  afidc,  as  unreafonablc  and  fraudu- 
lent. 

3.  When  they  will  rcfufe  to  interpofc  refpcdingfuch  Contracts. 

1.   On 
h  %  Povv.  Con.  3.        e  Glib.  Hin.  Chant  136,  237. 
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T.     On  what  Grounds  Coufts  will  decree  a  fpecific  performance 
^f  executory  Contrafts  refpc^fling  Lands. 

4/  This  part  of  the  junfdiftion  of  a  court  of  equity,  is  difcretion* 
:ary,  not  only  in  cafes  where  there. is  an  elcftion  of  two  remedies, 
by  applying  to  a  court  of  equity  far  a' fpecific  performance,  or  by 
action  at  law,  as  in  the  common  cafes  of  covenants  .*  but  alfo  in 
tlioCe  cafes,  where  there  is  no  remedy  on  the  agreement  at  law,  (a 
that  unlefs  a  court  of  equity ,  will  carry  it  into  execution,  it  cannot 
be  enforced  at  all.     «  But  it  is  a  general  rule,   that  a  court  will 
not  decree  a  fpecific  execution  of  an  agreement,  on  a  petition,  where- 
on damages  would  not  be  recovered  at  law  in  an  adion  :  and  that 
the  particular  inftances  in  which  they  have  interpofed,  fumifli  ex- 
ceptions  to  the  general  rule.    /  The  true  ground  of  diftlndioa 
feems  to  be  this  :  fjch  agreements  whereon  an  ai'lion  at  law  cannot 
be  maintained,  by  reafon  merely  of  a  formal  defeft  of  the  inftru- 
ment,  will  be  carried  into  execution  in  chancery.     But  that  court 
will  rarely  enforce  an  agreement,  whereon  an  action  cannot  be 
maintained,   by   reafon   of  events    not   happening,  as   provided 
for  by  the  parties,  the  abfence  of  which,  vender  the  agreement 
incifcdual  at  law  :  becaiife  the  fame  con(li*v<^ien  muft  be  made  ott 
an  agreement  in  equity,  as  at  law. 

I  He  that  exhibits  a  bill  for  the  fpecific  psrforraance  of  a  con- 
tracft  or  agreement,  muft  in  order  to  eiuiile  himfclf  to  thx?  aid  of  the 
court,  fhew  that  he  has  performed  aU  that  was  cont railed  to  be 
done  on  his  part,  or  that  he  is  ready  fo  to  do,  but  it  is  a  rule  of  equity 
in  contrails  and  agreements,  that  they  muft  be  decreed  to  be  per- 
formed on  both  fides,  and  entirely,  or  not  at  all.     And  therefore, 
if  it  has  by  fubf^qucnt  events,  become  impofTible  for  the  plaintiff  t» 
perform  his  part  of  the  agreement,  at  the  time  of  exhibiting  his 
bill,  he  cannot  be  entitled  to  a  fpecific  performance  of  that  con- 
traft  which  he  hirafelf  is  incapable  to  execute  fpecifically.     b   But 
in  thefecafesa  didindion  is  made  in  equity,  where  ijiat  party  who 
has  performed  part  of  his  agreement,  and  is  in  no  default  for  not 
performing  the  rcfidue,  is  in  fuch  a  fituation,  that  he  is  not  under 
any  difadvantage  from  what  he  has  done,  and  where  he  is  not 
in  fuch  a  fituation  :  for  in  the  ktter  cafe  be  fliall  have  a  fpecifie 

7.  n       ^  performance 
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t*   f  circ  :n;.1*acc  is  (opplicii   by   ouxr  mirtcr,  whkh 

cc  .aiiy  (ccure. 

k  Court*  of  ccrty  :n  rhc  confln't»on  of  ncccotory  caotraAs  or 
accerr.is**,  cor.fidcr  thcTr.  as  cxt:'^:ed  froa  the  nne  of  their  Ix  iig 
cnterid  ir.io,  unlcft  fo'.ic  other  tine  be  appointed  Ibr  cxecacLaig 
the:n,  st  ^fi  .g  a  pp'^uplc,  that  w.iere  one  for  a  valuable  cmAAtr- 

stj  :j  r.  ^.-ec'.  to  c!o  a  t'un  rt  f  -;,  exec«itorv  contract  is  to  be  taken  as 
ori"^  anJ  iliar  licwlio  ni.i*le  :>.c  agreement  f'^'il!  not  Sy  ne^iectiog 
10  j/'-rioriu '.r,  l»c  in  a  britfrplir^ht,  than  it  h?  had  £iirly,  ani  ho- 
i\t\'\y  jKtfomud  wirlurit  tl-lay  mint  he  agreed  to.  Of  codtIc 
v,;.f:ia  cor.iract  is  if.ide  for  the  &le  of  land,  the  whole  eftatc  is 
bv  tK:  a""-cnr.."T^  partrd  v-ith  in  cq  »;*y,  and  the  vender  i*  canfi- 
d  red  a*,  a  iruli'^c  for  the -.endce.  /  L'pon  this  ground.  It  is  held 
tint  ibc  v'.M'l'!^  fhall  he  li  ihlc,  if  no  la.  'les  happens  on  ths  parr  of 
the  vender  in  ftillliliii^r  his  contract,  ro  all  contingencies  happening 
toit,  in  111"  iiii'"rniei!iiite   fpace  between  the  agreement,  and  the 

m  A  conrt  of  t:\n\xy  will  decree  the  fpccific  execution  of  an 
j^fvrcnni  lit,  noiwiilftinding  the  infertion  therein  of  a  penalty,  ra 
cwic  offi  h'»'.  periorniniicc  :  but  this  depends  upon  the  nature  oi 
tlir  aL'J*rr'r.'-s  for  where  the  objed  of  the  a|!;reenient  is  damage 

onlv,  liicic  ihc  piniihy  fiiall  he  the  crirmonof  the  injury. 

A 
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m  A  beneficial  bargain  will  be  decreed  in  equity  :  fo  like  wife 
will  one  that  hdp|)cns  to  be  a  lofing  bargain  ;  for  Uk  lame  reafons 
and  principles  apply  to  both  cafes. 

Tho  parol  agreements  refpefting  lands  arc  void  by  the  ftatutc  of 
frauds  and  perjuries,  both  in  law  and  equity,  yet  a  general  prin- 
ciple has  been  adopted,  that  where  an  agreement  is  in  faft  exccii- 
ted,  it  is.taken  out  of  the  ftatute.     It  is  therefore  a  nice  point  to 
be  fettled,  to  afcertain  how  far  the  contrail  muft  be  cxconted  to  ex- 
clude the  operation  of  the  (latute.     The  defigii  was  to  prevent  per- 
jury, as  well  as  fraud  in  fetting  up  and  proving  mere  parol  agree- 
ments :  but  where  they  have  been  fo  far  executed,  as  to  evidence 
beyond  a  doubt  the  exillence  of  the  contraft,  the  danger  is  removed^ 
0  and  the  rcafon  ceafing,  the  law  iifelf  ceafes.     It  is  therefore  a 
genei-al  rule  that  when  either  the  parties  have  in  part  executed 
the  agreement,  it  is  taken  out  of  the  ftatute,  and  that  it  would  then 
be  highly  unreafonable  and  inequitable,  not  to  compel  a  complcat 
performance  ;  and  parol  evidence  is  always  admitted  to  (hew  that 
the  agreement  has  been  in  part  performed  :  as  where  part  of  the 
purchafe  money  has  been  paid ;  or  a  deed  has  been  made  out  and 
tendered  ;  or  the  purchafer  has  gone  intopoflefHon  of  the  land  ; 
or  the  feller  has  delivered  pofleffion  :   but  propofals   or  mere  ver* 
bal  agreements  wiihoiut  the  aftual  execution  of  any  part,  are  within 
the  (latute.     p  It  is  a  general  rule  that  when  the  parties  confcft 
the  making  of  the  agreeHient,  it  is  taken  out  of  the  ftatute,  and 
the  performance  maybe  decreed.     But  where  the  defendant  pleads 
that  the  contract  on  which  the  application  is  grounded  was  by  pa- 
rol, amldemurrs  ontliat  account,  this  is  not  fucli  admiffion  of  the 
contrad,  m  will  take  it  out  of  the  ftatute,  but  the  petitioner  nmft 
reply  an  agreement  in  writing,  or  thedemurier  will  be  judged  in 
favour  of  the  defendant. 

y'A  perfonfubfcribinc;  a  deed,  or  any  compleat  agreement,  as 

awimrft  only,  knowing;  the  contents,  it  will  be  hoklcna  finning 

wuhin  tlie  meaning  of  the  ftatutc  :  for  the  meaning  of  the  ftatute  is 

to  reduce  contrafts  to  certainty,  and  where  thefubftancc  has  been 

complied  with,  in  the  material  part,  the  forms  have  never  been 

infiftcd  upon.    The  writing  a  letter  to  one's  o'.vn  agent,  fctiing 

forth 
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forth  i/*^  *pin'  'f  .-n  ->  ::rcf  rr.  rr,  2«  c?':-'.r*t-i  ^jon  Vvh!'Tt!,i» 
tccn  c  .:..*  •:«  -  a  •*  ".,  ^  ^■•*;'  » *»  •  "  -  :'r  :  '■  :t  '^'-  '  1  ir*tNr  :i^J 
tifc  .-i'-r:  r  T  rr  :!  r<»  *^\\\  a.I  f  -r!-.  .i--  :  .  .'  '  -"f'-^-i-Jfi 
or  ^rr-i-o  j»:S,  or  any  wr.i'r.;-?  t*--.t  rfj  n  »:  c  •rr^l-'  :  »^  l'^."^.'*"^ 
iii  u.v  acrrer.i.it,  ^irc  of  i.o  ^.il:d:!y.  '^"  Ix  •"  i>  ^  niTctlto'i 
i\v.:c  c^^frs  ii  is  i^pircnt,  ih..t  the  party  cl  •:  njt  ir.trai  robeb:^ 
by  tl:c  f. »".!":];. 

2.     i)a  wliLl  GrouiMJs,  Couru  will  fct  afiUc  unrcaliHiabic  C«- 

llJCtJ. 

»  It  i«;  a  pcfirral  rrmark  that  courts  ofcq'i'ty  vr:\}  be  mcthniort 
early  pnl'.jriciril  todifmifs  a  bill,  wliich  hn^s  for  it<  oHjffvt  the  fpc- 
ciiic  cxcc'.i:i«m  of  an  unrcalonablc  cnn:r?.ct,  iban  to  fet  AWf  a 
contract,  the  it  be  not  ftriclly  cqnitablc  on  a  bill  for  rhic  purpote; 
forilic  latter  is  to  deprive  the  party  acrainil  whom  it  is  prrfenril 
of  tliat  to  which  by  lew  he  has  a  rifjit :  And  if  a  court  be  pre^wcd 
up<ni  tofet  afidc  fuch  an  agreement,  it  will  be  on  refundinj;  '•""-^ 
has  been  paid  bona  fide,  and  making  allowances  for  improvmcaa. 

The  better  opinion  fcems  to  be  that  the  mere  fait  of  a  bargai* 
bcini;  iinreafonable,  is  not  a  ground  to  fet  it  afide  in  equity,  if  ri* 
the  pinicsarc  of  age,  perfectly  acquainted  with  their  relpectiw 
rigliis,  each  oftiiem  aware  of  what  is  done,  free  from  any  decep' 
tion,  and  ipcak  what  they  refpedively  mean  :  for  contrafts  ait 
not  to  be  fct  afidc,  becaufe  not   fuch  as  the  wifed  peopJc  wouw 
make,  but  there  muft  be  fraud  to  make  void  a<^«  of  this  folcma 
and  (it  liberate  nature,  if  entered  into  for  a  confideratioo.    ^^  * 
there  he  any  fraud  in  the  tranfajflion,  than  unreafonablcnefs  in  *** 
bargain,  whether  it  be  on  tlic  fide  of  the  vender  or  vendee,  will  be 
a  good  ground  on  which  a  court  of  equity  may  be  applied  to  fetrf 
alide  :  and  agreements  that  are  not  properly  fraudulent  in  that 
fenfe  of  the  term,  which  imports  deceit,  will  nevcrthelcis  be  rch^^' 
ed  againft  on  the  ground  of    inequality,  and  i^lpx^fed  burden 
harddiip  on   one   of  the   parties,  to  the  contract  ;  which  is  co"' 
fidcrcd  to  be  immoral  and  unconfcicncious.    As  if  a  covenant  (houid 
be  inferred  in  the  mortgage,  that  iftheintercft  be  not  puniWv 
paid  at  the  day,  it  (hall  be  turned  into  principal^  and  bear  inteitft; 

equity 
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equity  will  rtlieve  againft  it  as   fraudulent^  becaafo  it  is  confider- 
ed  as  unjuft  and  oppreffive. 

/In  (Jafcs  of  fraud  or  imppfcd  hardfhip  on  one  party,  by  another, 
it  isnoanrwer  to  ihe  relief  prayed,  lo  fay,  that  the  party  applying 
Was  a  partaker  of  the  crime  ;  for  this  cannot  be  faid  in  any  cafe 
of  opprcfliori,  with  regard  to  the  party  opprefied,  fince  ic  i«  tli.it 
very  liard/liip  that  he  is  obliged  to  fubmit  to,  that  confllrutfs  ihe 
crime.     Therefore  a  conipiiafice  with  terms  impofcd,  that  ar^  il- 
legal, as  the  payment  of  ufurlous  hitcrcft,  will  not  alter  the  rclieF 
in  a  court  of  equity.     Cqiifequcntly  the  maxim,  that  to  him  v,Uo 
a<?l*  vohmtaiily,  noinjury  is  done,  does  not  hold  in  cafes  of  fraud- 
ulent or  Jiard   bargains,  impofed  upon  one  party,    aftuinft  which 
equity  relieves,     it  is  qaly  the  corrupt  confciencc  of  the  pcrfons, 
ifv'lii^h  impofcd  fiKh  bargains,  tliat  is  to  be  confidered  ;.  and  ic  is  chat 
corruption  alone  which  entitles  the  opprefled  party  to  relief.  '  Bat 
where  both  parties  are  criminal  in  ane4ual  degree,  there  the  maxim 
that  to  him  who  ailils  voluntarily,  no  injury  is  done,  applies  :  as- 
in  the  cafe  of  gamcftcrs  ;  for  if  two  perfons  will  fit  down,  and: 
endeavour  to  ruin  each  other,  if  one  pays  the  money  won,UielaW/ 
viil  not  enable  hini  to  i;ccovc|-  back — or  if  he  docs.. not  pay,  the, 
other  cannot  recover  it — for  as  there  is  no  opprcflion  on  either 
party,  equity  cannot  relieve. 

u  Fquity  may  fet  afide  a  contrail,  which  is  an  uiireafooable  ad- 
vantage taken  of  a  neccfHtons  man,  or  wlicre  the  bargain  was  not 
fairly  obtained  in  refpedt  of  the  circumftances  the  party  was  in.  »  If 
fnch  inequitable  advantages  be  taken  of  a  man's  circumftances,  and 
the  fecurities  taken  from  him,  be  omdanding,  fo  that  the  party 
holding  them  is  to  be  redeemed  :  a  court  of  equity  will  decree, 
that  on  paying  the  funi  bona  fide  due,  the  fccuriiies  ihuU  be  oiven 
wp  :  hut  if  he  has  received  more  than  is  due,  lie  ihuU  re  fun  1  ti^e 
ilirpKis  and  deliver  upihc  Iccurilies. 

y  Inadequacy  of  price,  abftracled  from  all  other  confidcrations, 

fcems  of  iilcif  to  furnifli  no  ground  on   wJiich  a    court  of  eqiiiiy 

can  fct  alidc   or   relieve    a  party  tf»  a  contract  :  for  the   law  has 

ncvor  lixrd  any    cert:;ja  proportion,    ihut  the  pnce  inuft  bear' to 

the  thing  jHuJaaied  :  but  il  the  taufc  of  the  inequality  of  the  price, 

he 
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b«  founJ^d  la  drci^irf  2!3cct  firaai  whtaic  the  od^tt  Mt^  oBacMi 

:l_t  ::.'  ccnftr.i  oi  i..c  p-rt]i   wcs  doc  free,  or    was   caadJcioral, 
il.ro  ix'-r-^kc,  ic-r,  or  n  .:rcprcfent^t>'n,  or  indcr   tlae  izr  p«-.\£  r 
^  V-.r*,  k:.C/Wn  lo  the  c:!j*r  part*,   tbco    iiiih  coistJ"a«:r   zzaj   Sx 
fet  a /lie.     •  .So  if  the  ir.  i  r— c%  cf  the  price  be  Ibcli  as    tf'  crijrr 
an  o.cr-rraj!.!:  g  on  one  fj^,  an  J  imbccillrv  oa  thr  ortcr  :  n.-t 
the  i^crf >n  d-J  not  Lr.dcT.ti-.J  the  bLTg^m  be  orade,  or  m^  fca*s 
h^:n  O   ''J  prcl?.'i.  rs  :o  l>e  g'ai  to  m.kke  k,  kno^i^g    its    ma^lr- 
^  )!•  y.  It  wo^-id  Icem  re^uc^jl^  chat  the  contra^    fltfMiM  be  lb 

s  B^rgsin^  or;;in'ilIr  of»pre{fi%e,  as  well  as  diolr  jgrainni  thrff 
fear,  may  oy  the  lu^uquenc  act  of  the  party  oppre&d  be  imde 
bin<rmg:  for  where  a  man  !<  fJ'.j  apprlfcd  of  bis  right,   and  l3- 

clerllan  :s  what  he  clv»c<,  whaic\rrr!2y  be  the  natare  of  the  oqgi- 
oal  inuUa'ion,  a  fi'-fe^-'ent  conPirma!;«n  will  make  it  ^'oodz 
becaufe  if  men  who  are  free  a^ipn'.s,  will  whh  open  eyes,  raiify 
inv;«l  d  '.tgrtf  nicnts,  a  court  of  fujtry  ^ill  not  relieve  them,  y  Bat 
if  fii<.li  CMjf.  riRa  I  ion  were  ob  rained  fraiululently,  a  coort  ofeqatrr 
wouUl  breaictlifouuh  »t»  ai»d  impeach  the  original  contract,  how- 
ever deeply  intreiiclicd  behind  fonificatioas  of  this  kind. 

X  Contracts  maybe  fet  afiik  as  frajd  )lent,  that  are  intended 
to  inip'^fe  uj)^n  aii'l  t!cje;  vent  her  per  fins,  not  j^arties  to  ibe  fraud- 
ulent contracts.     Sucli  as   marriage  brocage  contrafts. 

«  (Courts  of  equiiv  from  views  of  national  policy,  have  let  aiide 
a) I  critciiinor  bnrgnins,  or  contrails  made  with  frcirs,  or  expec2:antSy 
for  ijic  difpofal  of  their  expectancies,  conli^lering  ihem  as  iatriufi- 
callv  corrupt,  fraucl'iUnr,  and  un  con  fc  ion  able  ;  encouraging  diib- 
hed'n  lu  c  and  extravagance  in  heirs  and  expedants,  on  the  one  hand, 
and  aval  ic  e,  frau'i,  and  impofitjon  on  the  other.     And  no  Jiibic- 
<j'jrnr  actof  ihc  heir,  Uiough  voluntarily,  and  not  under  an  appre- 
henlion  of  leg^il  tftuiTs,  will  help  foch  a  contrafa,  if  the  heir  at  the 
lime  he  un«ier  a  niiripprchcnfion,  and  not  fully  apprifed  of  the  na- 
ture of  his  rig)u.    A  I'l'i  iMlie  Contract  lor  an  expectancy  be  exprefsly 
flicwn  to  have  been  free  from  fi  and  or  impofiiion,  and  the  vender 
being  fully  informed,  :ijul  nniiIi  his  eyes  open,  ratily  the  conirac'^, 
he  will  by  fuch  new  agreement  bar  himfelf  of  the  relief,  he  might 

other  wife 
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«therwire  have  had  in  a  court  of  equity.  But  fuch  ratification  mult 
be  after  full  information,  freely,  without  cottipulfion,  and  at  a  time 
^hcn  the  vender  is  free  from  all  reftraint  or  apprehenfion  from  the 
pcrfon,  on  whom  the  cxpedancy  refts,  and  when  it  cannot  be  faid, 
that  there  is  any  perfon,  on  .whom  any  deceit  can  be  committed,  by 
sTeafon  of  fuch  new  agreement,  and  there  is  no  hnpediment  againik 
the  party,  fuppol^d  to  be  impofed  upon,  feeking  relief  by  dilclolin^ 
bis  cafe  to  a  court  of  juftice. 

'  An  agreement  may  be  let  afide,  by  reafon  of  a  millake  in  the 
parties  ma](.iog  it,  if  the  point  mifconceived,  be  the  caufe  of  the 
agreemesit ;  for  if  an  agreement  be  entered  into,  upon  the  prc- 
fontption  by  one  of  the  parties,  of  a  fad  tliat  is  not  really  fo,  a» 
itifi  party  l>elieves,  the  agreement  as  to  him  is  of  no  force,  becauftt 
he  did  not  give  his  adent  to  what  is  agreed  upon,  abrulutcly,  but 
upon  certain  conditions,  which  are  not  verified  by  the  event.     Up- 
on the  fame  pririciple.  it  lias  been  held  that  if  a  party  at  the  time 
of  entering  into  an  agreement  refpc^ling  a.  claim,  capable  of  being 
precifely-  aicertained,  be^at  iht   time  of  contra^^ting,   ignorant  of 
the  precife  value  of  it,  but  ftipulates  under  an  idea,  and  with  an 
intent  that  what  he  receives  fliall  be  equal  in  vahie^  to  what  be  has 
a  claim  to  ;  this. will  fiTftndi  a  fufficient  ground  to  a  court  of  equity 
to  fct  alide  the  agreemeni,  if  the  thing  to  be  received  turn  out  not 
adequate  to  the  price  of  the  claim,  when  the  valoe  is   accurately 
adjufled.    J  But  tiiefe  cafes  uiud  be  didinguinxd  from  thofe,  where 
the  right,  or  thing  (lipulated  about,  is  doubtful,  and  ne  ignorance  ^ 
or  want  of  information  can  be  pretended,  fei'pefting  it,  for  in  cafoi 
oftliat  kind,  it  is  not  neceflary  for  a  court  of  equity,  after  an  agree. 
menty  if  there  be  not  a  plain  miilakp  (hewn,  contrary  to  the  intent 
of  the  parties,  to  refort  to  the  original  right  of  the  parties.     That 
the  right  is  doubtful,  is  fufficient  grQund  to  fupport  an  agreement 
repcding  it, 

f  An  agreement  for  the  Talc  of  nn  cftatc,  which  fromthe  nature  of  it^ 

when  compared  with  the  circnmftance^  of  either  of  the  parties  to  rt, 

furnifhes  decifive  evfjcucc  of  his  being  furprifcd,  will  be  fet  alide  in 

equity,  tho  there  be  no  proof  of  furprife,  fraud,  or  circumvention 

f  nd  tho  a  conveyance  has  been  made  purfuant  thereto,    /  A  foppref- 

Ivi  in  m  lion 
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Hon  of  the  trr'h.  or  a  tnHrrprdenratkn  ia  apMt  nutlet  Ul,  wffi  br 
dcrtrcd  a  ^oU  frar^.  and  he  fi:??icimt  groaad  !•  fet  afide  ibe  cua* 
tra6c.  A^  where  iHe  Ttndor  mifrrprdcnu  the  cjitantity  of  laad 
propoled  to  be  (oicl,   this  wQl  (et  afiJe  the  coocraft. 

^  If  a  biil  be  brocght  for  thr  rerfbnMixc  ofa  tUBg,   fat  ds 
BOO- performance  of  which,    a  penalty  it  recowtsMe  at  lav,  thr 
plain tiiF  mufl  by  hb  biti,  ware  all  beocfic  df  fbrlekare*  or  k  wS 
be  a  good  cauie  ofdemairer.  A  coort  will  oot  bSer  aa  advantage  to 
be  taken  of  a  penalty,  arfbrfeitare  annexed  to  an  agree«ne«iCy  mJiere 
tiie  fundance  of  the  contraft  may  be  obtained,  Docwkfafhindiog  tfae 
penalty  be  not  levied.      Nor  will  eqoity  peront  any   advantage 
to  be    taken  of  a  penalty  or  forfrtture,    "where     compenfatiM 
can  be  made.     Equity  will  not  relieve  againft  an  sgrcaotwKt,  lh» 
from  the  terms  of  ir,  it  feems  to  be  in  the  nature  of  a  pcn^ty,  if 
k  be  not  really  <4K    In  all  cafes  where  an  a  jrreement  is  v^aotcry 
and  in  favour  of  one  of  the  parties,  the  toodition  the  pcttal  in  i^ 
effects,  wiH  be  binding  on  the  favored  party,  if  the  agree fearnt  fce 
not  ihritHy  performed.    ^  As  where  a  creditor  ag^-ecd  to  take  a 
lefs  fim,  than  his  debt,  if  paid  precisely  hy  liicti  a  izy  ;  if  It  he 
hot  paM  hy  the  time,  the  creditor  cannot  be  competed  to  take 
the  fame  fbm   afterwards.     Eqoity  w31  g^e  relief  agakiS  tlife 
penalties  of  bonds,  for  the  perfom\ance  of  coveoaiits,  and  by  otr 
Hatate^  courts  of  law  on  a  fok  apfiin  the  bond,  are  vefted  with  tfae 
power. 

9.    Of  the  Principfes  00  which  Courts  r  Ale  to  interpose  rei- 

peeling  coBlracls. 

As  the  <vhj^ft  of  the  interference  of  cocrts  of  e<|mty,  is  to  give 
antore  compleat  remedy,  and  render  more  ade<]iiate  juftsce  than 
can  be  done  at  law,  by  enforcing  a  ipecific  execoftion  of  the  cod- 
trad,  they  will  not  intcrpofc  wjiere  the  matter  lies  in  damages 
onlyj  and  courts  of  law  cart  give  as  effecE^ual  remedy  as  e^ajty. 
CoortHof  equity  have  a  difcrciionary  power  in  the  exercife  of  this 
branch  of  their  jurifdic^^ion,  but  their  difcreti*n  is  founded  oa  cer- 
tain groimds,  and  governed  by  fixed  rules,  i  The  leading, maxim 
t^y  that  every  agreement  to  merit  tlie  iuterpoEtiou  o£  a  court  of 

equity 
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«ijuUy  in  its  favour,  mtift  be  fair,  juft,  reafonable,  bona  fide,  cer- 
tain in  all  its  parts,  mutual,   uleful,   made  upon  a  good  or  valua- 
ble confideraiion,  not  merely  voluntary,  confident  with  the  gene- 
ral peiicy  of  a  well  regufeiud  fociety,  and  free  from  fraud,  circum- 
vention, and  furprife  :  or  at  leaft  fuch  an  agreeioenc  muft  in  its  ef- 
f«^ls    uUiraately  tend  to  pwkjce  a  juft  end  :  othcrwife  courts 
of  eqoity  will  not  decree  a  fpecific  performance    If  there  be  ^ 
concealment  of  a  material  circiwiftaiicc,  a  mifreprcfentation,  if  the 
s^rreem^t  be  anreaibnable,  exorlHta«t,  and  made  with  a  perfon  of 
weak  intclWls,  if  thepc  be  want  erf"  certainty  and  mutuality,  court$ 
•will  rcfufe  to  interpofe  and  decree  a  fpecific  execution  of  the  con- 
4raa.     k  Nor  wiH  xhty  make  a  decree,  that  will  be  vein  and  mi- 
natory, or  dtredk  any  thing  to  be  done  that  muft  be  uTelei's. 


Chapter  Sev£KTH. 

OF  THE  POWER  OK  COURTS  OF  EQUITY  RJ^SPECTING 
CONVEYANCES  OF  THINGS  REAL. 

Jln  the  Foregoing  chapter  we  confidercd  executory  contrafts  rcf- 
pe£l:ing  lands  :  wc  are  now  to  confidcr  the  jurifdicbion  of  courtf 
of  equity,  refpe^ng  the  title  of  lands,  'fc'iicrcthe  conveyance  co*^- 
port«  with  the  legal  forms,  and  tiie  contrad  has  been  executed. 
This  is  an  important  branch  of  their  authority  :  they  have  tlie 
power  to  fct  afide  the  conveyance  of  him.  who  has  the  legal  title, 
and  may  tiecree  that  he  (hall  convey  to  him  who  has  the  equitable 
<itle. 

Conveyances  of  lands  may  befct  afide,  not  only  for  fraud  prac- 
tifed  by  one  party  on  the  other,  but  where  a  fraud  is  intended 
to  injure  creditors  and  purchafers. 


It  may  be  remarked  generally,  that  die  fame  circuniftances  of 
I  fraud,  which  will  jutiify  courts  of  equity  to  relieve  againft  an  cxc- 

1  cutory  contra(Jit,  wiiljuftify  them  in  fetting  afide  conveyances  wliere 

\  the  contracl  has  been  executed.  '1  hci'efore  in  all  iuftaiiccs  of  impofi- 

I  tion,  niifreprefcntation,  concealment  of  material  fads,  takujg  ua 

I  unfair  advantage  of  a  weak  and  fiinple  man,  or  an  unreafonable 

,  advantage  of  a  iiecefTicous  man,  by  which  couvcyaucc*  of  cRate  are 

obtained 
i  2  Pow*Con«  ftjj* 
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obf  ainedy  a  court  of  equity  may  jutcrpofe.     I  fliall  mention  a  kw 
cafes  to  iiluilraic   thtrie  general  principles. 

A  perfon  agrees  to  purchafe  of  another  who  cttnnot  rrad,  a 
certain  part  of  his  fann,  procures  a  deed  to  be  drawn,    corapre* 
hcnciing  in  the  defcrijiion,  the  whole  of  the  farm,  or  more  fiaa 
^asiiiiended  to  be  li.ld,  and  reads  it  to  the  party,  as  contatnifig 
only  the  quanrity  agreed  to  be  fold,  and  prevails  on  him  to  exccotf 
It  ;  this  iraudulenl  a^l,  will  authorife    the  court  to  iet   adde  the 
conveyance.     .So  where  a  colleftor  having  rates  againfl  a  non-re& 
dent  proprietor,   applied  to  him  to  colled  them,  and  ofiercd  to 
purchafe   the  lands.     By  raifrcprefentation,'  he  induced  the  owner 
to  agree  to  fell  a  certain  quanrity  of  land,  at  a  ccrtafn  price,  and 
then  by  art  and  fraud  procured  fudi  a  defcription  to  be  inferred  in 
the  deed  as  comprehended  a  large  tra£b  of  land,  which  the  icllcr 
had  no  idea  of  owning  or  conveying,  tho  he  was  in  faift  the  owner. 
Such  circumdances  of  impofitioil,   were  coofidered  as  a   proper 
ground  for  a  court  ofec^uity  to  ni:Hify  the  conveyance. 

•  Where  a  dcvifce  under  a  will  defcfiively  executed,  reprefrnts 
to  the  heir,  that  the  will  was  lawfully  executed,  and  for  a  fbuTl 
fum  obtains  a  relcafe  from  him,  fuch  relcafe  may  be  fet  alide,  for 
the  devifcc  is  acquainted  with  a  fadl,  which  if  the  heir  had  known, 
he  would  never  have  conveyed,  and  as  the  devifee  fupprcfled  the 
truth,  and  fug^efttd  a  fulfliood,  for  the  purpofc  of  obtaining  the 
relcafe,  it  ought  to  be  fct  afide.  The  general  rule  is,  tJiat  wbec- 
ever  a  d<^ed  is  obtained  by  the  fuppreflion  of  the  truth,  or  rhe 
fuggcftioa  of  a  talHiood,  the  impofuion  is  of  fuch  a  naiaro,  as  will 
authorife  the  interpofliion  of  a  court  of  equity. 

f  ^yherc  a  perfon  claims  a  right  agaioft  another,  who  denies  it, 

and  they  compoui.<l,  and  the  claimant  releafcs,  if  he  afterwards 

finds  full  proof  of  his  right,  yet  his  relcafe  (hall  not  be  fctafidey 

becaiife  the  right  was  contemplated  in  the  fetilenacot,  as  a  matter 

in  diipute.     Relief  can  be  had  only  where  the  perlbn  in  the  fettle* 

nient  vv  Jis  ignt)rant  of  his  right,  or  the  fame  was  concealed  from  bim. 

f  ^o  where  H  ftitlcment  is  made  upon  the  fuppofition  of  a  right, 

and  it  afterwards  comes  out  to  be  rhe  other  fide^^yet  the  agi^e* 

lucuc 
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ment  is  binding,  for  the  compromife  was  of  a  doubtful  ri  gbc^  and 
fo  contemplated  by  the  parties.  *-  So  where  the  parties  have 
all  equal  means  of  knowledge^ '  and  have  a  full  opportunity  to 
\int^w  the  ^€t,  and  make  a  miftake^  equity  will  not  relieve. 

/  An  artful  fervant  who  had  great  influence  over  a  weak  mafier 
procured  a  conveyance  of  real  e{late,  to  qualify  him  to  kill  game 
according  to  the  EngUfh  law,  and  a  fiftiiious  coniideration  was 
inferted  in  the  deed .  The  fervant  then  claimed  to  hold  the  eftatc 
by  the  conveyance,  as  a  gift,  and  on  a  trial  at  law  his  title  was  efta- 
blifhed.  But  equity  relieved  on  the  ground  of  fraud,  itTipofition 
and  undue  influence,  and  the  rule  was  laid  down,  that  wliere  a  confir 
deration  was  expreifed  in  the  deed,  the  claimant  could^not  fet  up 
a  diiferent  conlidcration,  or  cfeim  as  a  gift^  and  that  fuch  an  attempt 
"Was  an  evidence  of  fraud.  The  party  impofed  upon,  at  whofe 
fuit  the  conveyance  wajj  fct  afide,  was  not  fo  weak  zs  to  be  unfit 
to  manage  his  affairs,  but  only  fo  weak  as  to  be  liable  to  be  impof-. 
cd  upon. 

#  A  peHbn  obtained  a  conveyance  without  confideration,  from 
another,  ovtr  whom  he  had  great  influence  and  command,  ana 
who,  tho  he  could  not  legally  be  confidered  as  a  lunatic,  or  idiot, 
yet  was  a  very  weak  man,  unfit  to  manage  his  bufniefs,  and  liable 
to  be  impofed  upon.  Such  conveyance  was  fct  afide  in  favor  of 
tlie  heir,  and  tlie  circumflance  of  not  reading  the  deed  to  the^icr- 
Ibn,  was  ftonfidercd  as  a  badge  of  fraud.  Tho  it  appeared  that 
he  intended  to  dlfmlierit  the  heir,  yet  as  it  appeared  that  fuch  inten- 
tion was  owing  to  the  fraud  of  him  who  obtained  the  conveyance, 
it  was  determined  that  this  would  bring  it  back  and  reveil  it  in  the 
heir.  Hejc  the  relief  is  grounded  on  the  fraud  and  iinpolition, 
without  any  adequate  confideration,  for  if  the  agreement  had  been 
fairly  made,  and  a  reafonable  confideration  given,  it  wotild  have 
been  binding.  So  for  then,  equity  may  relieve  weak  and  fooliHi 
men,  from  their  agreements,  and  this  is  abfulutely  neceilary  i9 
j)rotect  them  againft  /harpers  :  but  if  a  msfo  of  conmion  ftnle,  m 
theexercifc  of  his  icafon,  makes  a  foolilli  bargain,  not  having  been 
deceived  by  any  mifreprefentation  or  {apprcflion  of  the  truth,  ho 
can  have  no  redrefs.     tor  equity  may  relieve  the  we  ik  and  fool* 

ilh 
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iih,  from  their  contrads^  ^ben  an  unfair  advantage  is  takeo  of 
their  weaknefs  or  folly  :  but  will  never  relieve  men  of  fenie  from 
tbeir  cootradb^  when  they  were  overtaken  by  weaknefs  and  folly « 

Conveyances  which  operate  to  the  prejudice  of  porchafers^  maj 
be  fet  afide  for  fraud.  Faulkner  having  a  deed  of  land  unrecorded, 
(old  the  land  to  Stedman  for  a  debt,  who  fuppofed  the  deed  to 
have  been  recorded.  Afterwards,  Faulkner  with  a  view  to  <3eleat 
Stednian*s  title,  applies  to  the  perfon  of  whom  he  purchafed^  £or 
a  new  deed  (o  his  ion,  on  giving  up  the  deed  to  htnifelf,  Aaxtag 
that  as  bis  deed  had  not  been  recorded,  a  new  deed  might  on  tbac 
being  given  up,  be  fafely  given  to  Us  fon,  and  concealing  the  ftL&9 
he  had  given  a  deed  to  Stedman.  The  original  vender  fufpe^bing  no 
fraudulent  dcfign,  cook  up  the  old  deed  and  gave  one  to  the  ion, 
which  was  recorded,  and  which  defeated  Stednian  of  bis  legal  ti- 
tle. He  then  brought  his  petition  in  e<|uity  againll  the  Faulknera, 
and  die  original  vender.  Faulkner  attempted  to  rebut  the  equity 
of  Stedman's  claim,  by  (hewing  that  he  did  not  owe  the  debt  for 
which  the  deed  was  given  ;  and  that  therefore,  he  wasjuftifiedm 
taking  fuch  a  meafure  to  defeat  it.  On  enquiry,  this  faiEt  was 
foond  to  be  fblfc,  and  the  court  fet  alid«  the  deed  to  tiic  foo,  and 
decreed  that  the  perfon  who  conveyed  to  Faulkner,  flieuid  cosf^-iey 
to  Stedman. 

Creditors  may  apply  in  equity  to  have  deeds  vacated,  wbicii 
were  fraudulently  calculated  to  defeat  their  title,  tfao  generally 
<*peaking«  they  have  remedy  at  law,  as  fraudulent  conveyances 
are  void  at  law^  againft  cr«ditor9» 

Ek  G.  was  largely. indebted,  and  having  property,  porchafed  ' 
lands  of  Tildcn,  and  took  the  deed  to  his  father,  to  icnrcn  the 
land  from  hrs  creditors.  The  fiither  mortgaged  as  collateral  fe- 
curity,  part  of  the  land  to  Davis,  for  his  own  debt.  Fifk,  one  oT 
the  creditors  to  the  fon,  levied  an  execution  thereon  as  his  eftate, 
and  then  applied  to  Davis,  and  requefted  him  to  levy  the  execution 
•which  he  had  obtained  for  his  debt  fecured  by  die  mortgage  on 
the  other  lands  of  the  father,  and  permit  him  to  fatisfy  bis  debt> 
by  the  land  taken  by  his  execution — But  Davis  refufcd.     Fiflc  then 

brought 
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tiroog^t  his  pctkon  in  equity,  againft  the  father,  Davis,  and  Til- 
dcn,  praying  that  the  convfyance  from  Tikkn,  to  the  father,  aiwJ 
from  him  to  Davis,  might  be  fet  afide,  and  Tilden  ordered  lo  re- 
leafe  to  him.  To  this  thcr«  was  a  plea  in  abatement,  and  it  was 
argued  that  Dav»  was  a  creditior  to  the  faiher,  and  therefore 
4ood  in  equal  equity  with  Fiflc,  and  that  in  like  cafes,  the  condi- 
tion <if  tlie  pofleflbr  was  bcft.  For  Fiik  it  was  contended,  that 
the  land  really  belonged  to  the  fon,  who  Mras  his  debtor,  that  Da- 
Tis  might  relinquifh  his  claim  upon  tlie  mortgaged  prcimfcs,  and 
fccure  his  whole  debt  by  levying  on  tlie  other  bods  of  the  fath^  r 
that  unleCs  Fiik  could  hold  the  lands  in  queftion,  he  muft  loTe  his 
wlv>le  debt,  and  that  it  was  a  rjjlc  in  equity^  n  that  where  one 
claimant  has  more  tlian  one  fund  to  refort  to,  and  another  haft 
only  one,  the  firft  fhall  refort  to  that  fund  on  which  tlie  frcond 
has  no  lien.  The  conrt  fuftained  the  petition— but  ii  is  was  with- 
drawn without  a  trial  on  the  merits.  The  decifion  however  fettles 
the  point  that  where  one. claimant  has  feveral  funds  to  refort  to, 
and  another  has  but  one,  that  the  firft  (hall  refort  to  the  fund 
which  is  owt  of  the  reach  of  the  fecond— and  that  they  would 
have  fet  afidc  the  deed  and  ordered  conveyances  which  would  have 
Dcea  competent  to  fuch  porpofc. 

If  this  cafe  bad  been  tried  on  the  sMrits,  there  might  have 
heen  a  queftion  wJiether  Davis  had  two  funds  to  refort  to,  as  the 
knd  in  qxieftion  waa  all  that  wa»'ino«tgagtd,  and  he  had  only  a 
legal  right  .to  levy  'hw  esecutron  on  edier  cftate  of  G,  without 
havjnga  legal  licii  thereon  :  but  this  makes  no  dilt'erencc  in  point 
of  principle,  for  if  Davis  bad  twoluads,  the?  the  decree  mud  have 
been  inCacvomr  of  Fiflc. 

When  debtors  attempt  to  fcrecn  their  lands  from  being  taken  on 
execottonfor  fbeir  debts,  by  their  creditors,  courts  of  eqivity  wiU 
interpofc.  Thtis  if  a  man  having  a  deed  of  land,^egle^s  to  re- 
xord  it,  for  the  purpofe  of  preventing  the  levy  of  an  execution 
upon  it  for  hts  debts,  the  creditor  may  attach  and  caufe  his  execu- 
tion to  be  levied  in  the  Aime  manner,  as  tho  the  deed  whs  record- 
ed, and  then  by  an  appliea'tion  in  equity,  he  may  comj>el  the  ven- 
der to  reteiaie  to  hlni,  by  whidi  he  will  acquire  a  kgal  tiile.  In  % 
fimilar  cafe  the  vender  after  the  land  was  ai^cachcd,  took  bcick  the 

deed 
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deed  on  an  ap;reemcnt  that  the  fame  fhonj '.  be  void,  {or  the  porpoGr 
of  defeating  the  creditor,  %vbo  liad  aiLachoU.  But  be  was  decreed, 
to  rclcafe. 

If  the  parties  in  conve^'ing  Innds  fliould  make  any  miftake  in 
druwiug  the  deed,  in  the  defcription  of  t!ie  Jaiid,  or  the  I'ke,  amrf 
the  party  to  whofe  advanrrige  the  niiftake  operates,  (houid  relvfc  ta 
redify  it,  he  might  be  conipellfd  by  a  court  of  ecjaity.  So  if  the 
conveyance  fliotild  be  dck'H'we,  wanting  certain  legal  rcqaifitcs, 
yet  if  the  contraA  of  falc  was  bona  fide,  and  an  adequate  conlldera* 
tion  given,  by  which  the  purchafer  acquired  an  eqoitahle  title,  he 
who  has  the  legal  title  might  be  compelled  in  equity,  to  rcleafe  W 
him  who  has  the  eqoitable  eRate. 

A  court  of  equity  may  decree  the  conveyance  of  lands,  where  a 
perfon  has  by  amiiftaken  apprehenfion  of  the  fuhje^  given  up  his 
contrad,  and  has  no  remedy  at  law.  »  A  man  purcfaaled  lands 
of  two  joint  tenants,  and  gave  to  them  jointly  a  note  (or  the  pay* 
nicot,  and  took  from  them  a  bond  for  a  ^eed  on  payment  ot  the  mo- 
,  tiey  within  a  certain  time.  Before  that  time  one  of  the  joint  tenants 
died,  having  appointed  t!ie  other  bis  executor.  Within  tlie  time  limit- 
ted  the  purchafer  paid  tiie  money  to  the  furvivor,  and  took  from  him 
a  deed  of  the  land.  As  the  furvivor  was  executor  to  the  decealed,  the 
purchafer  fuppofed  that  the  deed  vefled  him  with  a  compleat  titJc 
to  the  land,  and  upon  that  miftaken  idea,  gave  np  his  bond  for  a 
deed.  He  took  pofleflSon  of  the  land  and  occupied  it  for  a  long 
time,  when  the  heirs  of  the  deceafed  joint-tenaijt,  being  foed  for  a 
drrht  contradled  by  him  for  the  purchafe  money  of  the  land  in 
qiiefticn,  brought  their  aftion  at  law  for  the  recovery  of  the  land. 
It  was  apparent  that  the  p!ir chafer, (as  the  right  of  furvivorfhip  t% 
not  admitted  by  our  law,)  had  not  a  legal  title  ;  but  as  he  bad 
paid  for  the  land,  totheperfon  who  had  a  righc  to  receive  the  mo- 
ney, (the  fur wvkig  joint- tenant  being  one  of  the  promKTees  in  the 
note,  and  txccutor  to  tlic  deceafed,)  he  clearly  had  an  equitable 
tills  :  and  the  giving  up  the  bond,  being  in  confcqucncc  cf  a  mif- 
taken  appreheufion  refpefting  the  effect  of  the  conveyance,  coald 
not  in  good  confcience  prejudice  liis  claim.  On  a  bill  in  equity,  the 
Lourt  decreed  that  the  heirs  who  claimed  the  land^  fhmild  rekafe 
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to  die  putchafer,  and  hid  a  perpetual  injuodion  on  all  proceeding! 
at  law. 

y  Where  a  deed  or  will,  is  fupprefled  by  a  perfon  deriving  an 
advantage  from  (uch  liippreiRoD,  the  party  claiming  unticr  fuch 
deed  or  will,  may  by  application  to  a  court  of  equity,  obtain 
a  decree  to  hold  and  enjoy  the  eftatc^  and  the  fuppreilbr  (hall  be 
ordered  to  convey. 

*  Bill  In  equity  may  be  brought  to  compel  a  perfon  who  has 
the  deeds  of  another^  to  deliver  them  up  ;*  for  in  trover  damages 
•nly  could  be  recovered. 


Chapter    Eighth. 

OF  THE  POWER  OF  COURTS  OK  EQUITY  RESPECTING 
CONTRACTS  OF  A  PJlR^ONAL  NATURE. 


U.N 


'NDER  this  head  I  Ihall  conlidcr,     1.  The  power  of  a  Court 
if  F(][iiity,  to  decree  the  fpecific  performance  of  perfunal  Contra^s. 

2.  The  power  of  ^  Court  of  Kquity  to  enforce  the  ]>erfuhiianca 
of  a  perfonal  Contrail,  where  there  is  no  legal  remedy. 

3.  The  power  of  a  Court  of  lAjuity  to  fet  afidc  a  perfonal 
ContratEt. 

4.  The  power  of  a  Court  of  Equity   to  relieve  in  cafe  of  Mif- 
takes  in  perfonal  Contradts. 

.  I.     The  power  of  a  Court  of  E<jiiity,  to  decree  the  specific  pel".- 
formance  of  perfonal  Contrads. 

'a  It  is  a  general  rule,  tliat  where  the  matter  refpefls  perfonal 

things^  and  lays  merely  in  damages,  tliere  the  remedy  is  at  law 

•oly.    As  welly  becaufe  courts  of  law  can  give  as  full  and  efted- 

ual  reparation  in  fuch  cafes  as  courts  of  equity,  as  becauie  the 

aicert^nment  of  damages  Is  the  proper  hufinefs  of  a  jury,  and  can. 

not  be  adjofted  by  the  confcience  of  a  chancellor.     But  where 

the  fpecific  execution  of  a  perfonal  contrad,  is  neceflary  to  do 

eSeaoal  joftice,  and  anfwer  the  fubftantial  intent  of  the  parties  ; 

courts  of  equity  will  decree  the  agreement  fpecifically,  tho  other- 
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wife  tbt  proper  remedy^  would  be  the  recovery  of  damages  bj  « 

fiiit  at  law.  Such  iDterpofition  lytll  be  in  cafes  of  concrads  iq 
perform  ibcnetUing  relating  to  perfonal  things,  at  feveral  diftin^ 
tiniesy  or  at  a  future  period.  Such  contracts  muft  be  fair,  equal, 
and  juftin  a]l  their  parts,  like  real  contra<^s,  to  induce  a  court  to 
decree  a  ^cific  performance.  A  few  inflances  will  unfold  the  ex- 
tent of  this  branch  of  equitable  juriididion. 

B  Two  perfons  agreed  with  another  to  purchaie  fevera)  parc^ 
cf  wood^  of  a  certain  defer  rption,  ftanding  in  a  certain  place,  for 
the  fum  of  j^  3  500,  at  fix  ieveral  payments,  in  fix  years,  and  to  have 
eight  years  todifpofe  of  tlte  feme,  and  that  artkl^  of  agreement 
ihoold  be  drawn  and  perftfted  n  ith  Ufiial  covenants,  as  fboa  aa 
convenient.     The  feller  brought  bis  bill  for  a  fpeetfic  perform. 
tnce.      The  court  remarked    that  they  would    not    entertain 
bills  for  the  fpeciJic   performance  of  agrcemcnta,   relating   re 
(lock,  corn;  and  articles  In  genera),  of  a  perftmai  nature,  becaufe 
a  more  compleat  and  expeditious  remedy  might  be  had  at  law,  and 
the  value  of  iuch  articles  were  fiu6tua ting  :  that  the  proper  cafes 
in  which  to  grant  fpecific  relief,  refpeded  lands,  which  were 'of  a 
certain  and  permanent  nature  :  but  that  notwithftanding  this  g;e. 
neral  didinclion,  tliere  might  be  fome  inftances,  in  which  adequate 
relief  could  not  be  had  at  law,  by.  the  ufual  method  o(  granting 
compenfation  by  way  of  damages  :    and  that  therefore  fpecific  re- 
lief ought  to  be-  decreed.      This  ca(c   was  confidered  as  a  proper 
fubjecl  for  foch  equitable  interpofition  ;  but  it  appearing  on  evi- 
dence, that  the  agreement  waa  unfairly  obtained,  and  by  mifreprv- 
fentatlon,  the  bill  was  difmified  on  that  ground. 

e  A  fpectfic  performance  of  articles  for  the  purefaafe  of  el^it 

hundred  tons  of  iron,  to  be  pajd  ibr  in  a  certain  number  of  years, 

byinftalments,  has  been  decreed.     So  has  a  fjiecific  performance  of 

a  leafe^  relating  to  allum  works  and  the  trade  thereof,  been  decreed 

becaufe  it  would  have   been  greatly  damaged,  if  the  ccyvcnant' 

had  not  been  fpeciftcally  perfoi*med.     If  a  fttp  carpenter  fhoald  con* 

tra(fl  for  the  purchase  of  a  great  quantity  ol*  timber,  growing  oft 

land  which  might  be  convenient  for  his  ufc,  by  the  vicinity  of  it, 

a  fpecific  performance  of  the  contract  only  coiiild  anfwer  the  juf- 

tice 
k  i  Atk.  38^        t  Ibid.  384. 


RESPECTING  CONTRACTS,  &c.  459 

tier  of  the  cafe.  J  If  two  partners  ihould  enter  into  an  agreemeoC 
by  a  memorandum,  to  carry  on  :i  trade  together,  and  it  flioald  be 
ipet-ified  in  the  memorandum  tiiat  articles  ibould  be  drawn  purfuant 
to  it  :  and  before  they  were  drawn,  one  of  the  parties  ihould  fly  oli^ 
and  a  bil!  flio-tld  be  preferred,  there  can  be  no  doubt  but  that  a 
court  v*.  >crcc  a  fpccific  performance  of  the  conmA,  tho  of 
a  perfonal  i  wlic.  e  But  a  fpecific  performance  of  a  contra^  to 
transfer  S(  i  .!i  Scuf^ock,  was  refufed  to  be  decreed  ;  becaufe  thtf 
remedy  \>lb  conr^lo?.!:  nt  law,  as  the  party  by  the  money  recover- 
ed in  dr.niag<:5  ..ilcl  '^wy  Inch  flock,  which  made  it  difFcrcnt  from 
land,  bccau{b  (.:  •:  parcel  of  ]and  might  he  more  pleafant  or  con- 
'▼cnient  than  another,   but  all  Sooth- Sea  ftock  was    alike. 

Here  a  general  maxim  muft  be  obferved,  that  there  is  a  diffe- 
rence between  contracts,  that  are  imroediatcly  to  be  executed,  and 
thofe  which  are  to  be  executed  at  diftant  and  differefit  times,  in 
rcfpeA  of  their  fpecilic  performance  :  that  where  contra^s  arc  im- 
mediately to  be  perfonncd,and  are  broken^  adequate  damages  can 
be  given  by  a  court  of  law,  but  where  they  are  to  be  executed  at 
different  times,  and  are  to  be  a  long  time  in  the  execution,  there 
a  fpccific  performance  only  can  give  conipleat  relief, 

2.     The  power  of  a   Court  of  Fqitity  to  enforce  the  perform- 
..ance  of  a  perfonal  Contract,  where  there  is  no  legal  remedy. 

Tliis  may  be  done  where  the  contvaft  ceafes  to  be  obligatory  by 
operation  of  law,  or  where  it  is  defeated  by  the  ac^  of  the  party* 
In  all  cafes  of  joint  contracts,  if  one  of  the  obligors  die,  the  con- 
traft  furvivcs  againft  tlie  furviving  obligor,  and  the  executor  or  ad- 
miniflrator  of  the  deceafed,  is  dii'charged  at  law  from  the  obliga- 
tion: bat  in  cafe  the  furviving  obligor  is  a  bankrupt,  and  un- 
able to  pay  the  debt,  then  the  eflace  of  the  deceafej  obligor,  is  in 
tquity  conudered  as  holden  to  pay  it  ;  and  may  be  purfued  in 
the  bands  of  the  executor  or  ad  mini  lira  tor,  till  (atisfaiTdon  is  ob- 
tained. /  This  principle  has  been  repeatedly  lecognizcd  by  the 
the  courts  of  this  (late,  and  petitions  of  this  dcfcription  have  been 
frequently  foftained. 

g^  A  man  before  marriage  gives  a  Iwnd  to  a  woman  to  leave 
her  a  thouland  pounds^  if  Ihe  furvivcs  him,  and  then  marries  liei;^ 
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The  hiifl)and  dies  inteflate  ;  here  the  the  bond  became  void  bv  iht 
fubfcquent  tntern)arriage,  yet  equity  ^iU  enforce  the  fulfilmeiit  J 
jt^  becaufe  It  is  in  the  uatare  of  a  marriage  agreement* 

Courts  of  equity  may  grant  relief  opon  peribnal  contracls,  wbere 
the  party  againft  whom  it  was  intended  to  operate,  has  defeated 
it  at  law  by  a  wrongful  adt*  ^  Little  was  indebted  to  Warner  in 
the  fum  of  one  hundred  pounds  on  account  of  foretifhip.  Warner 
proposed  to  give  this  debt  to  his  fon  Reuben,  as  part  oT  his  por- 
tion,  and  to  take  two  notes  from  Little  for  fifty  pounds  each  p^ya* 
ble  to  Reuben.  Warner  being  illiterate^  and  onable  to  read, 
trufted  wliolly  to  the  honefty,  and  aprig)itnefs  of  Ltttle ;  wh^ 
being  difpofed  ro  take  advantage  of  him,  gare  the  notes  for 
ten  per  cent,  interefl,  with  an  i mention  to  defraud  Warner  of  the 
«ioney.  M'amer  delivered  the  notes  to  his  fon,  and  when  on 
his  dcceafe,  they  canir  into  the  hands  of  Fowler,  his  adminiftrator» 
they  had  been  altered  from  ten,  to  fix  per  cent,  intereft.  Fowler 
put  the  notes  in  fuit,  and  Little  taking  advantage  of  the  alteratioot 
avoided  them  at  law.  Upon  this  Fowler  preferred  hU  bill  in  chan* 
eery  ftating  the  whole  cafe  and  praying  for  relief. 

It  was  contended  on  the  part  of  Little^  that  if  the  note  had  not 
Wn  altered,  that  a  recovery  might  have  been  bad  at  law,  far  the 
plaintiff  might  have  (hewn  that  the  giving  of  the  note  for  ten  per 
cent,  was  an  impofition,  and  he  might  have  given  unlettered,  in 
evidence,  which  would  have  made  the  note  good  at  law.  And 
as  the  legal  remedy  on  the  note,  was  defeated  by  the  a£l  of  alter- 
In  i^  it,  there  could  be  no  relief  in  chancery.  But  the  court  deter- 
mined, that  as  the  firft  wrongful  aft  was  done  by  Little,  and  as  he 
gave  a  note  void  upon  the  face  of  it,  for  the  purpofe  of  defrauding 
Warner,  fuch  void  note  did  not  extinguish  the  origiaal  debt, 
and  that  the  fubfequent  alteration  could  not  purge  the  original 
fraud,  and  wrong  of  Little  :  therefore  he  ought  to  pay  the  debt, 
•which  cxiftcd  in  juftice,  and  they  decreed  the  fame  accordingly. 

i  A  man  voluntarily  gave  a  woman  a  bond  in  the  penalty  o&  one 
thouf^nd  pounds,  conditioned,  that  if  he  did  not  marry  her  within 
ft  twelve  month  after  date,  he  would  pay  her  fife  hundred  pounds. 
Soon  after,  under  pr4:tence  of  reading  it,  lie  took  it  againft  hercon- 
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Wtnt  :  and  carried  it  away.  A  bill  was  brought  to  oblige  hixn  to 
deliver  the  old  bood,  or  if  cancelled,  that  he  ihould  execute  a 
new  one.  The  plaint i£F dying  pending  the  bill,  her  mother  as  ad^ 
niininratrix,  revived  it  againft  the  defeodunt.  The  court  were 
of  opinion,  that  as  the  bond  was  gone  by  the  default  of  the  defend* 
ant,  the  plaintiff  was  not  only  entitled  to  a  difcovcry,  but  reliefp 
by  the  payment  of  the  money,  and  decreed  that  the  defendaiS 
Ihould  pay  the  principal  fumof  iive  hundr^  poonds  with  the  m* 
tereft  from  the  filing  of  the  original  bill. 

^  If  the  principal  procure  a  bond  or  note  to  be  delivered  ap  by- 
fraud,  equity  will  fet  it  up  agaiuft  a  furety,  tho  extinguilhed  at 
I  Jaw.    But  where  the  creditor  taket  a  new  bond,  without  the  fure- 

ty, (having delivered  up  the  old,)  and  the  obligor  becpmes  a  bank'> 
rupt,  he  may  not  call  on  the  iiirety. 

/  Where  a  bond,  or  note  is  cancelled  by  miftake  or  accident, 
or  where  they  are  releaicd  and  difcbarged  by  miftake,  courts  of 
equity  will  let  them  up  againft  the  debtor,  and  decree  payment* 
tho  the  remedy  is  gone  at  law.  In  like  manner,  if  they  are  burnt, 
defiroyed,  or  loft  by  afly  accident,  equity  ^nay  gr^it  relief. 

3.    The  power  of  a  Court  of  Equity  to  fct  afidc  perfonal  Con- 

tra^t.^ 

It  may  generally  be  remarked,  that  prrfonal  contrails  may  be 
fet  afide  upon  the  iame  principles,  as  executor)!  co^tra<5ts  of  real 
nature  :  but  I  (hall  illufirate  the  fubjeA  by  a  few  adjudicatious. 

•»  An  aftion  had  been  brought  by  Lankton  againft  Scott  and  iiii 

wife,  for  flanderous  words,  which  was  fubmitted  to  arhitrameaC 

Scott  not  being  able  at  that  time  to  jufttfy  the  words  (pokeo^  % 

^m  in  damages  was  awarded  agalnft  him,  for  which  he  executed 

his  note  in  ftillilnient  of  the  a^ard.     The   note  was  put  in  felt, 

and    whiTe  pending,   Scott    brought    his  petition,  dating,  that 

after  the  execution  of  the  note,   Lankton  had  confeiled  that  tht 

words  fpokeo  by  the  wife  of  Scott,  for  which  lie  had  obtained  the 

note  by  'way  of  damages,  were  true  j  that  he  had  been  guilty  ^ 

great  injufttce  in  profecutingrhem  :  and  that  the  ruiu  of  his  repota* 

/  tioli 

ijAtk.  91.    /Ibi4*  9J'        OTKirb«4;6* 


t 


f 


4*2        OF  THE  POWER  OF  COURTS  OF  EQtnTY 

i\an  MTis  owing  to  his  own  wicked condufl,  and  not  to  the  flaodcroos 
words  of  Scott,  and  his  wife  ;  praying  that  the  note  be  decreed 
void.  The  court  were  of  opinion,  that  as  the  pJaintifF  profecuted 
s  perfon  he  knew  to  be  hmocent,  but  whom  through  his  fupprcfiioa 
Af  a  fadt,  he  made  to  appear  gui^y,  by  which  beobtatnec!  a  note  for 
daKiagcs,  that  fuch  note  was  unduly  and  ur.confcionablj  obtained  : 
•nd  that  the  fraudulent  ad  of  fuppreffing  the  truth,  which  after* 
wards  appeared  by  hli  own  acknowledgment,  furniibed  a  ftrong 
ground  of  relief,  and  they  decreed  the  note  to  be  void, 

n  AM  marriage  brocage  contracts,  given  for  affiftaoce  in  pro* 
curing  marriages,  are  void  ;  becaufe  iliey  militate againft  the  gene- 
ral welfare  of  focicty^  Therefore  a  bond  or  agreement  to  give 
money  to  any  one,  to  ufe  any  influence  over  another,  to  procure  a 
marriage,  or  to  give  money  if  a  tiiarriage  can  be  obtained,  -would 
be  v()jd.     So  a  bond  to  give  money  in  cafe  of  marriage  is  void. 

o  All  contra^s  made  in  fraud  of  marriage  contra<^s,  are  void,  as 
where  the  father  covenants  to  fettle  a  certain  eftate  on  tlic  mar- 
riage, and  thefon  privately  agrees  to  rej^ay  back  a  certain  part  to 
the  heir:  and  fa  in  all  cafes  where  there  is  private  agreements 
between  feme  of  the  parlies,  t#  deceive  the  reft,  and  which  is  con^ 
trary  to  the  agreement  made  with  thole  intended  to  ^  deceived. 

^  A  bond  given  in  confideration  that  the  wife  of  another  fhould 
life  the  influence  and  power  fhe  had  over  the  grand-father  of  the 
obligor,  an  old  man  of  eighty-two,  that  he  fliould  diipofe  of  his 
whole  eftate  to  the  benefit  of  the  obligor,  and  give  lecurity  that  he 
would  not  alter  his  will  j  decreed  to  be  void.  ?  So  is  a  bond  giv- 
en to  aoother,  in  c<Mi(tderatioo,  that  he  (hall  procure  for  him  a 
remain  office.  ^  Bonds  and  cootrads  obtained  by  fraud,  from 
week  incn»  and  by  taking  aii  undue  advantage  of  necefticous  men^ 
fire  void.  /  Courts  of  equity  may  relieve  in  cafe  of  ufurious  con- 
iracl^,  but  it  is  on  the  principle  of  directing  the  payment  of  wliat 
is  juftly  due,  expunging  only  the  ufurious  part. 

*  The  having  been  in  drink,  is  not  any  reafbn  to  relieve  a  man 

cgr\iii{l  r.ny  deed  or  agreement,   obtained   from  him  under  thofe 

circumllances 

f>  I  V  7..  Kcf..  T  Crini».  Rep.  ?-».  l  Po*.  C'>n.  174.  I  P.  \^il  118. 
,  iP.  Vn  4)f>'  Finch  Pr.  571.  )r  Vez.  177.  ^  Ibid.  476.  y  .^  P  Wil. 
i'>f.  »•  I  iH  rz9.  2V(z.  a8».  a  Atk.  54.  4  1  Vis.  31^.  a  Ibid.  3*7. 
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etrcufflftanccs  j  for  this  would  be  to  CDCOUragc  dranketmeis  :  but 
if  a  idan  is  drawn  m  to  drink  by  tlic  managcHient  and  contrivance 
of  another,  for  tiie  purfjofc  of  taking  advantage  of  him,  then  a  con- 
ttad  obtained  from  him  by  fuch  perfon  is  void. 

V  A  bill  was  brought  for  the  fpcctfic  performance  of  a  Icafe  j 
the  defendant  was  admitted  to  adduce  parol  proof  of  a  ailFcrcnt 
ibbfequrnt  agreement,  rcfpcfting  the  fame  fubjeft  :  and  the  court 
'difmilFed  the  bill.  In  equity  a  written  contrad  may  bedifchargcd 
by  parol. 

4.    The  power  of  courts  of  ^uity  to  relieve  in  cafe  of  miftak<rs 

in  perfonal  contracts. 

Courts  of  equity  will  relieve  In  refpcd  of  miftakes  in  contra<Jt8, 
by  compelling  the  performance  of  the  conirad,  according  to  th« 
true  intent,  and  mcanhig  of  the  parties,  or  by  iJcitiag  afide  the  cont 
trad  itfclf. 

ic  A  parol  agreemetit  was  made,  that  Chapman,  and  L«wis  (honUI 

convey  certain  lands  to  Allen,  and  that  Ji?  in  P^rt  pymcntjliould 

pay  an  execution  agamft  Chapman   in  fsLvor  of  Su;i>ner.     Purliian« 

to  this  agreement,  the  land  was  conveyed,  and  a  bond  at  the  iame 

time  was  executed  by  Allen,  with  intent  to  indemnify  Chapman 

againft  the  execution,  but  by  miftake  the  execution  was  mifdcfcri- 

bedin  the  bond,  as  being  againft  Chapman  and  Lewis,  when  in  faft 

It  was  againrt  Chapman  only.     Chapman  was  compelled  to  pay  the 

ttcecution,  and  in  an  aftionon  the  bond,  failed  of  a  recovery,  by  the 

mifdefcriptionof  the  execution.     He  exhibited  his  bill  in  chancery, 

praying  for  relief.    On  a  plea  in  abatemefit  in  the  court  of  common 

pleas,  the  petition  was  abated,  but  on  writ  of  error  their  judgment 

-»'as  revcrfed  by  the  fuperior  court,  on  the  principle,  that  parol 

evidence  was  admiiliblitto  prove  a  miftake,  in  a  writitn  contra^,  y 

that  it  was  equal  wliether  tlie  omiflion  wasinfided  on,  as  a  miOakc, 

or  frauds  <  and  that  miQakes,  and  mtfapprehenfions  in  the  drawer 

of  deeds,  contrary  to  the  defign  of  the  parties,  is  as  much  aground 

.  of  relief,  as  fraud  and  impofition.     Upon  a  trial,  the  niKUkc  being 

proved,  the  court  decreed  that  Allen  Hiould  pay  the  amount  of  the 

execution,  againft  which  the  bond  was  intended  to  indemnify  Chap- 

man.  A 

tftVez.  199.        «Klrb.  Rep.  ^99.       yj.  Ack*  ^SS.        s  2  Ibidi  ic^j. 
»  Vex.  31^. 
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«  A  man  a^eed  to  be  hcmni  Ih  a  bond,  as  forcty  toanotfaerssej 

figns  and  fcals  it  accordingly,  bat  by  the  nfg]e€t  of  the  clerk,  hit 
nani«  vm  •mitted  to  He  inferted  in  the  bond.  The  obligre  ihevtei 
to  liiin  the  bond  with  bis  name  and  tctA,  and  demanded  pajmeoc, 
and  tbreatncd  tofue  liin^uolels  he  would  give  frefh  iecurity  ;  to 
which  he  agreed  :  but  afterwards  difcoverlng  the  miflake,  refufed' 
not  bciug  bound  by  law.  But  he  was  compelled  in  cqan^  :  fiar 
hei»  was  an  accident  that  was  proper  for  the  cognizance  of  a  coorV 
of  equity^  and  the  hand  and  fell  was  liifficienC  evidence  on  whkh  lo 
ground  the  relief. 

*A  written  agie<?ment  by  miftake  of  the  drawer,  wascirawa 
contrary  to  the  intent  of  the  parties,  as  appeared  by  mimttes,  and 
ealculations  made  by  them  at  tlie  dme.  Parol  evidence  was  ad- 
mitted to  prove  this  mtftake,  and  the  coim  decreed  that  the  mi- 
nates  fliottld  be  confidered  as  the  agreement. 

<  Aperfon  made  an  aiTurance  upon  his  life,  intending  it  as  a  pro. 
vilion  for  his  wife  in  cafe  of  Ms  death.  By  miftake  the  policj  was 
made  to  himfelf,  his  executors  and  adminiftrators,  inAead  of  being 
made  payable  to  his  wife.  He  died  within  the  time  fbrwhicb  his 
life  w^s  infured,  was  iufolvent)  and  the  money  was  paid  to  his  ad* 
mitiiftntor.  His  widow  applied  to  the  faperior  court,  as  a  com? 
of  equity  for  relief,  on  the  ground  of  themidakc,  and  the  court  on 
, that  pnnci  pic,  ordered  the  adminiftrator  to  pay  to  her  thefimn  fan 
had  received  on  the  policy  ;  for  they  (aid  that  parol  proof  was  ad- 
niilTible  to  rebut  an  equity,  or  to  ouft  an  implication  ;  that  if  the 
qutliion  ivc  what  the  writing  is,  or  what  is  the  meaning  and  con- 
ftruftion  of  it,  the  writing  niuft  fpeak  for  itfclf,  and  parol  proof  is 
not  admiflible  to  vary,  or  contradift  it :  but  when  the  qoeftion  is, 
what  the  writing  ought  to  be,  and  whether  by  fraud,  or  mi(^ake,  it 
is  different  from  what  the  parties  intended  to  have  made  it,  or  it 
ought  to  have  been,  parol  proof  may  be  admitted  for  that  porpofe, 
othrrwife  the  party  injured  by  miftake  or  fraud,  would  be  forevec 
without  remedy. 

In,  all  cafes  where  a  bill  is  brought  for   the  performance  of 

a  written  contract,  equity  will  admit  the  defendant  to  addace  parol 

proof  of  a  nufiakc  in  t4ie  contrad,  and  it  the  miftake  is  material, 

coorts 
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courts  will  rcfufc  to  decree  a  performance  of  the  contraft.  rf  Thiij 
on  a^biill  far  t\m  perfbt^tjHice  of  a  lei|f«,,fhe  tlefendanr  w^s  aUnntCf  d 
to  adduce  parol  evidence,  to  Ihew  that  a  part  of  the  contract  wasV 
that  the  plaintitFwas  to  pay  the  rertc  cleat' of  taxes,  which  v^sbixiit^ 
ted  by  liifti  in  'dii^Wmg  the  leafe.  ^Itie  eoMn  veMed  to  enlbt«« 
the  performance  of  the  contradb. 

Ecjuity  may  fet  afide  written  contrafts,  when  by  miflbke  tftejr 
arc  made  different  from  the  intention  of  t\\t  parried  t  and-  en-' 
join  the  parties  not  to  proceed  at  laW!  if  a  recovery  f^chtldott' 
fuch  contrad,  they  might  order  the  money  to  be  tefnhdc^  by  htm^* 
^^lo  bad  obtained  jt  wrongfnlfy,  by  fm-ce  of  &  mfftaken  cdmra^.- 
But  in  thefc  caies,  tbey  would  prbbs^r  fritefftre  oit  thTgAouUA 
that  the  cortrad   a^tnally  *  ix»?de  fliould '  b^  perioMird;       *  ' 

e  Com-tk  M^'e^^k) '"^rill  detre?  ao  a'gpvHne^ti  notsfirithftsq^Migi 
•  tlie  plea  of  ?Cs  lt^v!ng  %le«  a^t^tpciitim^madme  a  »iM^»:tff  tbts 
e^edofitbe  to  difpenfe  with  a  f«rfHft«f :  bccwk^f<(  thfyj^i^y^^ 
ff^ouj^cofUfiVi^s^ /Jiat  Retain  their  internieddling  iu  cafes  of  thaC 
kifd.  .I$»t4^  cal^^yhcre  if  tbere  Jse  any  miflake^lf  h  the  mKlake 
of  alLrlie  ]i|ir^cs,  JO  the  agreement,  and  no  one  Is  more  tinder  an 
i«j|u;iEt2uctI'lMiQ^iutJ)cr,  courts  of  ec^uity  hulJ  that  ro  (hake  them  on 
that  Acctmot  yv'o^jd  Uc  milchievous,  tending  romake  all  ngreefrtetit^ 
'Mkiii  afid.  QML^I^iry.*.  And  in  fuch  cafe  the  niilh«ke  is  tihi  the  occa- 
fiiwiot'tbe  jyromife  :  tbcrefo)re  ilie  art  isViilid,  there  being  ttothin^ 
Y«M^ti|ig  of  the  true  afTetit  on  all  fuU-s".  If  panits  are  enfcHfigf 
ii^a  a^i  i^^reement,  and  the  inftrument  crintainrng  mformarlotf'fef-' 
peeing  that,  in  which  the  nuftake  is  faid  tn  be;  is  ]yir»^  b^rs 
them  and  iheif  counfcl,*  whil^  the  draughts 'of  tht  agreemHrt  Ar^ 
^rt\ti¥iht^,  die  ^isties  will-in  e4^tty^)e.  fuppofcd  to  be  acnuainr- 
edtvlfh  thtf  cantMii|iiriivcs  of  Jaw,  as  to  iboie  points,  and  I'.one. 
ofth*nt  WH4*e\tT  be  rdievod  under  pretepVe  of  milt^ke  or  lurprirc, 
when  facli  dmniftafices  attend  tlie  calc  ;  for  it  i$  cacfi  of  ihtir 
bnfjnefs  f o  faircU*  out  the crmb. 


^b  0*0'  Cmjlk 


4*  or  THE  OTHEA  POWIAS  OF 

Craptex    Nikth. 

OP  THFT  OTHER  POWERS  OF  COURTS  OT  EiglfTT. 

JLs  tbi*  mifcelhneous  chapter,  '  ^^Q  ccmfider  die  rcfidue  of 
•^ty  junTdiaioa^  and  whkhcouU  im  be  cld&i  amlcr  sty  gene- 
»»lbead. 

».  E<|Mt7  will  pfotedl  tfce  aftgrfmrst  of  a  chofriri  saioa^  and 
the  general  rule  is,  that  whoever  takes  the  afiignmeot  of  a  boad 
«r  note,  «r  other  tbiogin  ac^iop,  takes  it  fubjea  to  all  the  equity 
Id  the  hands  of  the  original  obligee  :  /  h«t  length  of  time  and  cir- 
omfiaacf  s  naj  rary  that,  and  makt  the  cafe  of  the  afEgnee  ftroo* 
gtP,  as  whcin  a  bond  taken  frnlii  a  (on,  p»>aMe  in  Sx  noncfts  at- 
^ter  the  death  of  hi*  iitbcr»  H'hrfijrvived  him,  othefwife  ttrbn  void, 
which  commg  under  the  drlcrijptxoa  of  a  catching  bargain,  was  vokT 
n  equit  J  i  but  no  bill  being  broo^  b  feYenl  jears  for  reEe^  and 
the  bond  hoTing  been  bonn  fidb  afip«d  ibv  »  valtanUc  confideta- 
tioB,  dm  court  rtfakA  tn  refievr. 

If  the  aflTgnor  nf  a  bond  or  note,  interfent  In  t^e  eolfeftsBny  tlr 
aflTgne^  has  fufficient  remedy  at  taw,  by  fbree  of  tfte  iadorfaiienc  s 
the  onfy  caife  in  which  e^Fij  has  oecafion  to  inteffcrCt  ia  where 
the  affignor  being  a  baiikropt  and  Tm«(>fefbniafce  gabi  bh  inAsrfc- 
nKnt,  then  if  the  debtor  having  notice  of  the  aUtgonkrnt,  wiR  nfter- 
wards  pa^  the  fiim  d^ie  on  the  bow?  or  vme,  t^the  ai^oor,  nod 
Uke  a  diCiharge  thercfrons,  i  he  wiff  oir?  petition  in  tqmty  be 
CMnpdhfd  to  pay  the  fime  cn  the  affignee  i  becan(b  if  was  n  fraud- 
ele^t  and  difhoneft  aft,  tb  attcanpt  to  chcaa  the  i^gn^t  oat  of 
the  debt,  by  making  payment  tb  the  bankrupt  afignor. 

7.  We  have  no  ffatotei  oiythmMiiignfF-ibtnnf  dchaa  totemnde  s 
but  thecnorts  ofe<jurty  in  certam  cafca  has»o  dncreed  it,  where 
jufticc  reitnlred.  In  al!  cafes  of  inlbWeiit  efatos,  whese  there  are 
motottl  demands,  tho  of  t  diftrent  nature,  ti»y  nee  to  be  eff-fet  r 
nnd  if  the  adrniniftrator  or  executor  of  the  deteafed  infolrentpcr? 
Ibn,  refbfe  to  do  it,  a  court  of  e^oity  will  compel  him.  in  cafe* 
where  a  bankmpt  hai  a  demand  upon  a  nan  of  property,  wh» 
has  another  demand  on  himi  if  tUe  bankrupt  nrfbfes  to  df-fet  his 
demand^  he  may  he  compellci  by  n  btl&  fat  chaaceiry^    ^  Lcn,s^ 

/ 1  Vti.  f »a|      i%Md  vs»  €ocn«sU| 8.  C  f 7P«.      «  Uc  ft.  W«4» 
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COURTS  OF  EQUITT.  4|fr7 

I  tif  largt  pt^fmty,  bad  itmdrjr  esecuttont.  againft  IXr«ft, « 
"WnkrupCy  who  had  one  ftectttba  i^nft  hf,  bat  refioifiNl  to  ^IF- 
<r€  It,  and  attcnjied  t»  c^lkd  k.  Let  esMUted  hit  bill  an  e^itf 
mnd  obtained  a  decree  tbat  cbecxecnci^nnf  Weft  IboiilA  be  aff*te 
•o  his-  cvrcncions  ^piidl  ldni« 

3.  <*  Caurtt  gf  equity  cannat  cMipd  tbe  %k1€c  perfotmaAce  of 
em  fgceeaent,  .;Co  fiibnit  a  controverfy  te  arbitrament :  fier  fiich 
fubmUSotts  are  ufiially  conditional  ;  fo  tbat  tbe  award  be  piiUiibed 
in  (pme  oeptaui  time  ;  and  kis  not  inxhe  power  oiMgrnny  to 
^Jige  tbe  arbitratora  to  proceed  to  a  bearing  and  decUon  of  the 
xnatcer  in  dii|iute  :  and  no  ann  ia  'to  be  decreed  to  do  na  a& 
which  it  if  not  b  hit  power  to  perform.  A  Btitxoortt  of  eqiuty  q^ 
erciie  certain  jpowert  rel^ding  awards  :  tbey  -can  fet  them  afide 
ior  miibebavieur,  coiluiion  and  corruption  in  the  arbitrators.  /  So 
awarda  may  be  (et  afide,  and  equity  will  relieve,  where  the  ar* 
bitratori  go  upon  a  plain  nuftake  in  point  of  law  or  hStz  but 
tliere  muft  be  palpable  miftakes,  fiich  as  the  arbUrators  would 
have  correobed,  if  (hey  had  been  t)etter  informed  :  but  where  the 
points  were  donbtfol^and  the  arbitrators  eiiercUed  their  judgment^ 
tho  they  may  have  erred  in  opinion,  yet  this  will  be  misjudgiogy 
and  not  a  milbke,  and  therefore  no  ground  to  ll't  a£de  the  award. 
This  IS  all  the  power  that  couru  of  equity  can  exerciie  in  relieving 
-ogainft  awards :  but  in  fome  cafes  they  ma^  decree  4i  specific  ew* 
4:Mti60  of  an  awnrcL 

M  A  man  having  a  diipate  with  Us  filler  rrlpefting  a  traft  of 
land  under  their  father's  will,  agreed  witli  her  hulhand,  and  Stored 
into  a  bond  iu  a  penalty  of  two  hundred  pounds,  to  ftand  to  the 
award  of  arbitratora.  The  arbitrators  awarded  that  the  brother 
Aauld  pay  ten  pounds  on  n  certain  day,  and  thirty  pounds  on  ano- 
ther, and  that  the  hu(hind  Ih^uld  procure  the  wife  to  join  in 
n  conveyance  of  fke  lond  to  hun.  The  brother  paid  the  ten 
pounds  at  the  time,  which  was  received,  and  tendered  the  thirty 
pounds  to  the  hnlhattd  at  the  time,  whoVaa  wiUiug  to  receive  it, 
^ut  woitU  not  execute  the  deed.  On  a  bill  for  a  Ipedttc  perform- 
ance of  the  award,  It  was  objeaed  00  the  part  of  <he  defendants 
tfatno  bm  had  over  been  fuftained  for  the  fpecihc  performance  of 

#  t  7«r  44«.        I  i  Atk.  jtp*       J  Ibid.  «t4.        mj  P.  WUl*  U7, 
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jn  awavil  :  and  that  it  wai  unreafonable,  becauA^ic  required  tiuc 
he  ihcAiU  procarr.his  \$\fe  to  join  in  li)efom'ej'4iiQC»wbicli  it  luigat 
nor  be  m  his  power  ta  do  :  but  tlir  court  detcraitnefi  tliat  it  wat 
ft  ft* ttled  principle,  that  wiierc  a  hufl^aad  for  a  vaitialdc  caoiMientMn 

covenants,  that  hii  wife  {hall  join  vith  (mhiu)  aconve^ante.  equi- 
ty will  decree  a  fpecitic  performance  of  the  covenant  ;  thiit  ibc 
defendant  by  accepting  the  jiioney  had  undertaken  to  perform  it, 
and  made  it  an  a;rreeinent  for  a  valuable  confider'ation,  and  th^t  it 
%v.ns  a^iiiift  (ondi'tncc,  that  he  fiiould  take  the  money  awardej 
and  rcfiifl-  to  peiforni  the  award  :  that  there  was  a  difference  be- 
tween awards  to  pay  niont-y,  and  to  do  Ibnie  collateral  thing  ;  ihat  \k 
the  former  cafe  the  law  furniOied  coinjdcat  reniedv  :  but  in  the 
latter  cafc^  where  the  performance  was  proper,  the  laM' could  onK 
give  damages,  and  tiu-icfore  a  bill  in  e4U!ty  to  obtam  fi>ecific  re- 
Fief  was  rcafonaMc,  and  accordiuj^ly  the  defendiinc  was  decreed  td 
perform  the  award  (pacifically. 

^  4.  Lquity  may  con^pel  any  perfon  to  reftore,  and  dclh-er  up  to 
tlie  proprietor,  or  to  the  perfon  who  is  entitled  to  them,  deeds 
vilU,  bonds,  ivites,  or  any  writings  of  a  vahiable  nature,  and  nc- 
ccfliiry  to  evidence  any  title,  claim  or  debt.  Tlio  the  party  inja- 
rcd  may  maintain  his  ac^tion  at  law,  yet  he  can  only  reco\ier  pecu- 
niary conipeniarion,  which  is  not  an  adequate  relief,  and  therefore 
ecpity  will  interfere,  and  conipclthe  delivery  of  the  Qjcciftc  thin«. 

o  A  bill  will  lie  to  compel  the  fpecific  delivery  of  a  tbing,  which 
is  confidered  as  a  curiofity,  and  for- which  the  owner  would  be  «n- 
Miilino  to  take  the  actual  value.  As  where  thi-'  duke  of  Sonicri'ct 
was  entitled  to  an  old  altar  piece,  remarkable  for  a  Greek  inicrip- 
lion,  and  dedication  to  Hercules^  which  came  into  the  pcrffeflion  of 
2^  goldfmiih,  the  court  decreed  that  it  fliould  be  delivered  in  fpoci"?. 

*•  5.  Injunctions  are  often  oranted  by  courts  of  chaueery,.to  pre- 
vent the  tloiiig  of  certain? acU  :  for  which,  tlio  the  party  injured- 
hasa  legal  remedy  ibr  d^nages,  yet  the  uijury  beiuu;  of  fucha  na- 
ture tharr  datnages  will. nut  be  a  couiplcat.  reparation,  therefore 
equitv  will  rcftrain  the. coiiiiutl lion  of  6ich  acts.  ,  1  hus<  where  te- 
nant for  life,  or  year^,  not.  having  a  .right  to  couuuit  w^llc,  ixK^, 
or  is  about  to  do  thoic  stds,  wliich  by  JaM^  are  dcnpoiinaud  yfMk^ 
iiic  heir,  remainder-man,    or  revcrfiouer,  may  apph  to  a  court  of 

^  3    P.  Will.  39c. 
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jr^iAky,-^iid.Q))t|da  a«  iojufi^iafi  s^io(l  (he :  tenant,  pfobibit«3g  tltt 
I  «;omniUfion  jofyrvAe  :  tho  an  a^too  at  law  would  lie  fgr  the  inju* 

I  ry  :  bec^Ce  the  relief  is  miNre  compleat  to  pne  vent  the  injury,  thap 

i         Jl»igiveilumaf^  after  it  is  done  4  aiid  the  dedru^tion  ot  trees  £of 
I  9xuap;ei>(y  wi^^  be  aii  irreparable  injury  to  the  laj^ 

f  Injitnrtions  have  been  granted  to  reftrain  the  pnWiration  of  pri- 

.  vatc  letters  and  books.     A  bill  was  cxhiMtcd  by  tho  exetators  of 

Lord  Cheftcrficld,  to  retrain  the  -^idow  of  his  Ton,   to  wliom  hii 

!  letters  were  written,  from  puhltliiing  them,  it  havtng  been  propo- 

fed  to  be  done  \\it1iout  the  conftnt  of  Cliefterfield  in  his  liftr  time,  or 

of  his  executors  fiiice  his  deceafc.     An  injunction  was  accordingly 

granted.  •  "* 

I 

I  If  any  pcrfon  fhould  propofe,  or  offer  to  republi/h  a  book  to 

•f  i^'hich  another  has  the  copy  right,  whether  it  be  the  author,  or 

his  aflignee,  iuch  author  or  affigtiee  may  apply  to  a  court  of  equity 
and  obtain  an  injunction  to  rellrain  fgch  publication.  ^  So  if  an 
author  ihould  fell  his  copy-right,  and  afterwards  Iliould  un3ertake 
to  repubnih  the  work  with  alterations,  yet  if  it  is  infubibnce  the 
(anie  work^he  may  be  reftrained  by  iiijunttion.  A  general  align- 
ment of  a  copy-right,  will  transfer  the  coninigent  right  of  the  au* 
tlior  to  the  fccoud  fourteen  years^  in  cafe  of  liis  furvivingthe  firli. 

'  r  lnjun£tiotis  bare  been  granted  to  prevent  ^lerfons  who  were 
buiUing  boufts^  near  the  doufe  of  anottier^  from  erecting  tlieni  fo 
high,  as  CO  ofaihnj^  the  Tight  oi  jiis  iwiVidows  :  and  i^'  tliere  be  a  dif. 
pute  as  to  the  rigiit,  the  injunction  mjiy  be  continued  till  there  can 
be  a  trial  of  the  right  at  law.  So  injun^ious  have  been  granted  to 
prevent  a  tenant  from  plowing  up  a  bowling  green  :  and  alio  to 
jirevcnc  a<^U  which  would  be  a  damage  tu  a  fifh  pond. 

6.  Fraud  «  the  principal  olyjc^t  of  equity  jiiri4<]i^ion,  and  h 
only  pra^iicd^  in  making  contrac^ff.  We  have  ulteady^  Mly  confi- 
dered  tlm  lhVl|ieft^'as  it  relates  to,  t  lie  letting  of  contracts  a  fide. 
i(ftC  flltrrb may  be  inihnce»  ki  w^kh  a.pigrfon  hy  farce  uf  a  fraud  tn 

a  .lr*ntra«ft  has  obtained  the  property  of  another,  while  the  par- 
ity deir.Tddcb  has  no  remnty  <»•  the  contract,  and  ean  dmve  no  be- 

atfil.tVbxu  fcttiijgit  4iJc.     Yet  wIjcu  a  kiiave  has  ,thus  protedcd 

^'  '         ■  himfelf 
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faimfelf  in  a  frtud,  by  the  forms  of  law,  !c  li  joft  that  be  IhouM  W 
compelled  to  refandhU  ill  gotten  gainSi  andcqaity  faaYictg  imU^ 
'trioudy  ptufued  fraud  through  every  hbyrinth  of cunnrng,  bas  for. 
n^ilied  relief.  /  Al  irhere  the  projedlors  of  a  bahhle,  caHed  the 
lend  (ecurity^  and  otl  patent^  drear  hi  a  nMinber  of  perfoss  to  fiib* 
fcribe  fiir  fluret,  qa  pretence  that  the  projed  ^vbnld  be  very  k- 
ci-ativet  and  pledgrd  aa  Coaaity,  landed  eftate  of  much  lels  vaioe^ 
than  the  money  raifed  :  the  fub(cribera  to  the  Ccheme,  <m  diico- 
veriagktobea  cheat,  exhibitod  a  bill  in  cbaaccrj  for  relief,  and 
f ho  the  defendants  iniifttd  that  land  was  pledged  as  a  ^bcnrity  for 
die  money  advanced^  yet  as  it  wa$  of  much  kft  vnlae,  than  thi 
jDoney  paid,  and  the  whole  appearing  to  be  a  fraod^  che  court 
drcreed  that  the  projeAors  ihould  refund  the  money  to  the  fcvc* 
ral  fubtbribers,  wko  had  advanced  it.* 


CBATTEa     TsMrH. 

OF  THE  PETITION  AND  PLEADINGS. 

A  HE  petition  is  the  fame  in  equity,  as  the  dedaratioo  in  law. 
It  coutains  a  ftatemcot  of  the  fa^s,  whkh  are  the  ground  of  the 
clahn  for  relief.  It  nmft  be  addrefled  to  the  court|  which  has  ja- 
tiTdidioB  of  the  matur  of  complaint,  and  contain  the  naiue  and 
pUce  of  abode  of  the  parties.  Every  perfop  who  is  to  be  cSed- 
^by  the  decree,  fliould be saade  a  party  to  the  petition. 

AU  the  fa^  mud  be  alledged,  which  are  eflential  to  conftitute 
the  cKim>  which  give  the  court  a  right  to  interpofe,  and  which 
render  fuch  interpofuton  ncceffaty.  It  is  the  pradice  to  aver  that 
the  petitioner  has  no  r^tnedy^  at  law,  and-  to  requeft  the  court  to 
^rnq aire  nito  the  tmch  of  the  Jads.  The  petitioa  dofea  with  a 
prayer  fiar  &cb  fpei  ific  relief,  aa.  the  party  conceives  himfplf  enti- 
tled co>  and  aUb  a  prayer  for  general  relief.  4tii  is  would  be  bf- 
iicieot  to  pray  for  relief  generally  ;  for  if  the  Ipocific  fcikf  pra^ 

cd 

*  In  toie  pwts  rf  the  ftate,  wheo  there  h«  hcea  a  mifttken  kvy  «rf  an 
cxecMtcH),  it  has  b«ca  the  praAice  to  apply  to  a  court  of  equity  for  ta 
ahaft :  btit  tfiuU  tinneccifaryi  if  m  ail  c»fcs»  where  aa  caecotitfn  tin  befa 
^y  uiilUlie  levkU  upon  the  real  or  pcrtbnal  ct^ate  of  a  man,  not  the  debtor 
in  I  ht  tixccntion,  and  indorfed  fatikfied  and  retttroedi  fcixc  Ud$ih  or  ttebl  I 
iik^meot  w^U  Uc.  /  S  P*  WilK  1^4 
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#9  foryOmooc  be  with  propriety  gcaotdd,  the  coon  will»  uM^er  thw 
prayer  tar  gentnl  tdltt,  {rant  fuch  reKef  as  is  adapted  to  the  na- 
tar^  of  the  cafe. 

To  the  petition  in  annexed  a  citation^  direfted  to  a  proper  officer, 
ooliiinandfaig  him  to  give  notice  to  the  petitionee,  defendant,  or 
a^efponde^t,  to  .appear  before  the  court,  which  inuft  be  defcribed,, 
SO  mnfwer  to  the  complaint.  This  citation  mud  be  figned,  and  th^ 
diity  certified  in  the  fiime  manoer  astti  faits  at  hw,  The  process 
mad  be  ferved  by  leaving  a  true  and  attefted  copy  of  the  petition 
and  citation  twelve  daya,  before  the  fitting  of  ^be  court,  with  the; 
defendant^  or  at  hia  pkce  of  al>ode,  sf  within  this  Sate  ;  if 
the  defendant  belong  tiqt  to  this  ftate,  and  has  an  agent  or  attor^; 
ney  here,  a  copy  may  be  left  with  (iich  agent  or  attorney  ;  or  if 
he  has  none,  and  the  matter  in  SiQwte  relate  to  hnds,  or  fooie 
Ciit  depending  In  a  court  oflaw,fo  as  to  give  a  court  of  equity  here 
juriiHti^ion  refpeAing  ft,  then  notice  may  be  given  by  fending  ta 
the  c'efendant,  a  copy  of  the  petition  and  citation.  This  ts  the 
•nty  mode  in  fucb  cafes  by  which  that  notice  may  be  given  ro  the 
.defendant  which  is  reafoqable,  to  give  him  mi  opportunity  to  de*- 
fkwi  his  rigbt^  The  petition  muft  ba  returned  to  the  clerk  of 
tlKcourt,MBd  k  proceeded  with  ai  a  fwt  nt  law. 

.  Wjben  the  defenda^ft  has  been  thns  notified,  if  he' is  not  an 
Inhabitant  of  tins  flate,  the  petition  muft  be  continued  to  the  next 
term,  like  a  fait  al  hw  :  if  he  is  an  inhabitant  of  this  Rate,  and  ne- 
gleds  to  appear,  he  may  be  defaulted  i  and  the  court  having  made 
'en(|uiry  rei^ieding  the  truth  of  the  fa^s,  and  the  nature  of  the 
the  claim,  will  pafs  fuch  decree  as  the  rules  of  equity  wilt  ^var-* 
rant.  The  court  do  not  proceed  on  a  default  in  equity,  as-  at 
fcw,  by  taking  the  faOs  pro  cohfefTo,  and  rendering  judgment 
accofllingly  :  but  they  will  make  enquiry  refpe^ing  the  farts,  ajij 
be  btistfed  of  their  truth,  b^fbre  they  will  paTs  n  decree. 

If  the  deiiikbnt  appears^  he  ha*  a  rigli^  to  make  his  defence  ; 
1i4ikh  may  be  done  in  two  ways,  by  pleading  in  abatement  to 
the  petition,  or  anfwering  to  the  merits.  Pleas  in  abatement  may 
be  for  defects  in  point  of  form^  and  for  defcfisiu  point  of  fubflantc. 

Formal 
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Forma]  defects  may  be  to  the  jttrMiAhm.     If  before  a  court  ef 
cufnmon  plea«,  Mid  the  funi   Ct  matter  io  dirpitte^    exceeds  im. 
value  one   Inincircd   pounds  :  if  before  the  fuperior  ccurty  nmd  ibe 
^natter  be  Uh  than   4>ne  hundred  pounds,  or  more  than  fixtcra 
hundred  jiounds  :    if  b.  fore  the  general  afltmbly,  and   the  inatter 
is  lefs  than  llxteenhividred  pound*?,  then  (bch  courts  haVc  not  cog- 
nizance, and  tliis  is  proper  in  abatement.     So  if  a  petition  in  the 
court  of  common  pleas,  13  to  controal    or  eS*ecl  a    fud<rnient  oiP 
the  fuperior  ctmrt,  or  if  neither  of  the  jjarties  dwell  in  the  coaoty 
where  ihe  petition  is  brought^  or  if  there  be  a  mifnomer^  or  miP 
defcii|>tion  of  the  parties,  or  a  perfon  in   intereit,  is  not   made  a 
party  tp  the  petition,  or  is  not  notified  ;  xst  if  the  petition  1%  not 
jvoperly  fi^cd»and  the  dut>(  duly  certified,  or  if  thcproccfs  is  doC 
legally  ferved  ;  thcfe  matters  niay  all  be  pleaded   ill  alsatcmcxit. 
Jio  may  «  defect  in  points,  of  fubftance,  which  is  in  Uic  nature  of* 
a  demurrer.     Therefore  if  the  petition  docs  not  (late  fuch  fafts,  as 
cDtiiLe  the  petitioner  to  the  rclieif' prated  for,  or  if  it  is  apparent' 
that  from  the  facts  llatcd  in  the  petition,  then;  is  an  ade<]uate  re- 
medy at  law,  this  may  be  pleaded  in  abatement. 

If  the  opinion  of  the  court  fhouFd  be,  that  the  plcaiai  ai>atcincne' 
is  ruOicient,  then  the  pefititmer  ha* 'the  Amc  rigl^t  toJawcMi  s$  at 
law.  All  defeels  which  arc  in  their  nature  aoiendable  may  by 
force  of  the  feature  l>e  amended  ;  fuch  a^  mifltomer,  mifilercriptW, 
or  the  omiflion  of  any  facts,  which  can  be  fupplied.  But  w>!f^e 
the  petition  abates  on  account  of  jarifdicfiion,  noft  paynieftc  of  cTuty, 
bad  fcrvice,  or  becaufe  the  cdc  is  not  a  proper  fiibjcft  of  ecjoity  ja- 
rifdicti^^n,  or  there  is  au  adequate  legal  'remcd)',  theft  fi-om  tlic 
nature  of  the  thing,  the  petition  cannot  be  amended.  If  the  pe- 
tiiioncr  amends,  the  petitionee  will  ha^c  tlic  famfc  fight  ro  ft^k^A* 
in  abatement^,  as  at  law. 

If  the  petition  does  nor  abate,  or  Jiaving  abated^  i*  properly  a- 
avjemU'd,  or  it  no  plea  in  abatement  is  exhibited,  then  the  deticnd- 
««ic  m^\  jiifwcr  to  the  meiils'  of  tlftf'ckiro.  Hr  am^' if  he  pickles 
make  :in  aiirwer  to  the  ]Tiri1tiaii,.aml  ftatt  the  fe As  4m  wbich  hm 
relic*  for  his  defence,  and  the  ^>et»tiorier  may  rej^y  ?.-but  oe  £yQtm 
of  pleading  has  ever  been  adopted  in  matters  of  ecput^yliy.MrbicU 
ijje  difpulc  i:>  brcuffht    to  a   Hnulc  point  as  at  law.    The  ufuij 

ajid 
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an<l  moft  cotnnion  praftice  has  been  for  the  defendant^  nqtto  malc« 
mny  pica  or  anfWcr,  but  to  proceed  to  a  hearing  of  ihf  petition  at 
large.  In  many  cafes  it  would  unqueflionably  be  conveoSent^  where 
the  cafe  depends  on  a  finglc  point,  for  the  parties  by  conceflion  fJl 
]>Ieadings  to  bring  that  fingle  point  \n  view^  and  Aiorten  the  trials 
by  rendering  it  unneceilary  to  prove  fafts  that  wercijot  contefted. 
And  this  may  now  be  done,  for  the  defendant  in  his  anlWer  might 
Rate  the  grounds  of  his  defence,  and  point  out  the  fa^s  in  the  pe* 
tition,  which  he  denied.  Tlie  petitioner  in  his  reply, miglit  alledge 
fuch  new  fads  as  he  tliought  proper,  to  obviate  tlie  anfwer  of  the 
defendant  and  deny  the  fadls  lie  intended  to  conted.  But  on  tliis 
head,  no  rules  have  been  adopted,  there  is  no  regular  mcdc  of 
clofing  the  pleadings,  either  party  may  ceafe  to  rclpond  or  reply 
■when  he  pleafes,  and  tlie  court  will  proceed  to  examine  with  rcf- 
pe£^  to  the  truth  of  the  fuds  in  contcll,  between  the  parties. 

But  as  the  defendant  when  he  makes  no  anfwer,  may  take 
advantage  of  any  defcd  of  proof  on  die  part  of  the  petition,  or  in- 
fnfiiciency  of  the  fads  dated,  as  lie  may  adduce  witncflcs  to  contra* 
did  and  dii'provc  fuch  fadts,  and  may  take  advantage  of  as  many 
various  points  and  different  didindt  matters,  as  are  in  his  power,  to 
remove  the  ground  of  the  claim,  this  mode  has  generally  been  pur-* 
fued  :  for  the  defendant  may  derive  from  it  every  advantage  ih»c 
could  pofiibly  be  derived  from  pleading  fpccially.  h  is  a  mode 
well  calculated  to  bring  before  the  court,  every  fad  that  can  in 
any  (hapc  be  material  in  the  detiGon  of  the  queftion.  The  plain- 
tiiF  will  at  firft  be  confined  to  point  his  proof  to  the  fads  allcdgcd 
in  his  petition,  the  defendant  will  be  indulged  to  extend  Lis  proof  ta 
any  matter,  that  is  a  good  equitable  ground  to  remoic,  or  rebut 
the  challenge  of  the  plaintiff:  who  in  his  turn  will  be  allowed  to 
counterad  fuch  teftimony  by  other  wimelles.  The  caufe  being 
heard  upon  this  broad  bafia,  the  court  have  the  fairefl  chance  to 
decide  with  rcfpeft  to  the  fufHciency,  and  the  truth  of  the  fads  in 
ijueflion,  upon  the  nioft  liberal  and  comprehcnfivc  views  of  juftice, 
wiiliout  thofe  emharaffinents  in  which  ihcy  are  fomciimcs  involved 
by  the  technical  and  narrow  rules  of  fpecial  pleadings  in  fuits  at 
law  :  and  tho  to  a  juri(t  converfant  only  in  the  Lngiifh  law,  it 
might  appear  a  wild  theory  to  admit  fuch  an  cxicnfive  range  of 
P  p  p  teftimony 
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tcftm:ony,  and  variety  of  points  of  defence,  withcMU  rcduetogtfan 

to  writing,  yet  on  adtual   experiinent,  it  has  been  found  iXiat  tbc 

praciice  is  not  only  cafy  and  convcnlcotybut  tends  greatly  to  facllj- 

>taie  tlic  invcftigation  of  truih,  and  to  promote  tbe  caulc  of  ju&kc. 


w, 
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HEN  the  defendant  puts  the  fa^s  in  the  petilion  on  proof, 
by  making  no  written  anfwcr^  or  if  tbe  parties  in  tbe  coisrie  tf 
pleading  contcft  certain  fa^s,  their  truth  is  then  to  be  alcertained 
by  the  exatninatlon  of  witncfles.  The  court  may  eitber  try  the 
(ads  thcmfelves,  or  they  may  appoint  a  committee  for  that  purpole, 
%homay  examine  the  witnelies  and  report  the  evidence  to  the 
court.  This  mode  was  borrowed  from  thepra^ice  of  the  general 
aflenibly,  when  they  afted  as  a  court  cf  equity,  and  in  long  intri- 
cate cafes,  where  there  is  a  great  number  of  witnefles,  it  will  be 
found  very  convenient.  The  committee  are  to  be  conGdercd  in  the 
nature  of  a  jury,  their  report  is  to  contain  the  ftate  of  fads  as 
appears  from  the  teftimony  of  witnefles,  and  on  (uch  report,  the 
court  will  ground  their  decree.  Bot  the  moft  ufual  practice  is  for 
courts  to  bear  and  examine  the  wirnefies^  and  decide  upon  tbe  facts 
in  the  fame  manner  as  they  detenune  iflueSy  when  fitting  a<  a 
court  of  law. 

The  rules  with  refpe£t  to  the  admiiCon  of  witnefles,  and  tbe 
takint^  <Wpofiiions,are  llie  fame  in  chancery^as  at  law,  excepting  in 
two  iiiftances  :  parol  evidence  may  be  admitted  to  controuia 
t\  ritten  conirad  under  certain  circumftanccs  :  and  tbe  plaintltf  in 
his  petition  may  tall  upon  the  defendant  to  difclofe  iads^  which 
rrfts  folcly  in  his  knowledge. 

T.  The  rule  of  law  is,  that  every  written  contraft  muft  be  con- 
flrucd  according  to  tbe  face  of  it,  and  that  parol  evidence  cannot  be 
admitted  to  coniradicl,  controul,  or  vary  its  operation  :  but  equi- 
ty in  certain  cafes  will  relieve  againllthe  rigor  of  this  rule  of  law. 
In  treating  of  cont rafts,  I  liave  explained  this  fubjeft  :  it  will  be  fuf- 
ficient  to  remark  here,  that  ptirol  evidence  is  admifiible  to  fhcw  an 

osniilioii 
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ominion,  or  a  miftake  in  a  written  contraft,  or  a  fabfequent  a- 

grecment,  which  fets  allele  the  former  ;aad  a  parol  difcharge  of  si 

'wrritten  contract,   is  good  in  equity. 

* 
2.     Whei-c  the/adls  reft  in  th«  knowledge  of  the  party,  and  tlw  . 

plaintiff  has  no  diiinterefted. proof,  he  may  appffal  to  the  confcience 
of  the  defendant,  cite  him  b*fjre  a  court  of  equity,  mvI  call  upon 
him  to  difclofe  on  oath,  what  he  knows  refpe5ting  the  fuhject. 
If  the  defendant  fhould  refufc  to  appear  and  difclofe  on  oatli,  th« 
facSts  dated  in  the  petition  would  he  taken  pro  confjAIi,  or  if  oil" 
dlfclofure  he  fhould  fabftantiatc  the  facts,  courts  might  proceed  to 
pafsfuch  decree,  as  they  would  if  the  facts  had  been  proved  by  diC- 
iiitcreftcd  teftlmony.  The  defendant  cannot  be  compelled  to  dif- 
clofe on  oath,  any  facts  which  tend  to  criminate  himfelf,  or  fibjcj^ 
hiai  to  any  punifliment  or  penalty  ;  nor  is  he  bo  md  tii  tcilify  rcf- 
pedtingany  matter  which  does  not  belong  to  the  jirlflivVion  of 
a  court  of  equity.  When  the  plaintiff  appeals  to  the  confcience 
of  the  defendant,  he  will  be  bound  by  his  tcilim)ny,  and  will  not, 
be  admitted  to  contradii£t  it  or  impeach  his  character. 

Bills  of  difcovery  are  frequently  brof.g!it  in  England,  to  dif- 
cover  facts  refting  in  the  knowledge  of  ihc  dcfcndnnt,  or  deeds,  or 
other  writings  in  his  power  :  aud  feek  no  findier  relief  in  equity^ 
than  the  difcovery  and  delivery  of  the  deeds  :  which  is  done,  to 
take  advantage  of  fuch  difcovery  in  an  adion  at  law.  I  have  never 
known  any  fuch  bills  to  be  brought  in  this  itate  :  but  I  apprehend 
that  they  would  be  faftained  by  a  court  of  cq  ruy. 

In  En^and  it  i^a  frequent. pnitice  t)  grant  injinftions,  to  (lay 
proceedings  at  law,  while  a  bill  is  pending  in  chmcery  for  the  faii^ 
nutter  and  tiling.  In  this  (late  fach  injuii  tiins  arc  rarely  neccila» 
ry,  for  as  every  court  has  an  equity,  as  well  as  a  l.iw  fide,  it  will 
commonly  be  the  cafe,  that  wiicre  a  fuit  at  Liw  is  pending,  and  th« 
dcFfndant  has  occafion  to  apply  in  chancery,  iu  miy  ufualiy  pre- 
fer his  petition  to  the  eqiity  fule  of  the  co  irt,  wl;ere  his  action  if 
pending,  wljo  will  if  it  hadb'ic.ircaf)nible  to  have  granted  an  in* 
jiiiition,  orJcr  tiu^  ciife  to  be  delayed  till  the  fiic  in  equity  il* 
d^ter.uiavjd.     So  ii*  tutrf  lir  at  law  is  U^^forc  a  diTorenit  court  from 

the 
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the  fuit  in  equltjy  the  pendency  of  a  bill  will  be  confidered  as  <«£• 
fident  reafun  to  authorife  the  court  to  delay  the  caui'e.  Id  co3t^ 
quencc  of  this  injancVion  to  lUy  proceedings  at  la^v,  pending  the 
bill  in  equity  is  rarely  neceilary  :  but  if  it  fhould  he  neceGarj, 
courts  of  equity  have  power  to  grant  injandions  for  thac  parpofe. 


Chapter     Twelfth. 

OF  DECREliS  IN  EQUITY. 

VV  HEN  the  court  have  inveflitraicd  the  fads  contefled  by  the 
parties,  either  by  examining  the  witneffis  themfelves,  or  by  a 
committee,  whofe  report  is  returned  to  court,  if  the  fa^^  ftatcd  in 
the  petition  arc  not  proved,  or  if  they  are  not  fuch  as  entitle  the 
party  to  relitf  prayed  for,  or  \i  the  defendant  rebnta  the  equity  of 
the  plaintiff's  claim  by  matter  fet  up  and  proved  by  him.  the 
court  will  determine  that  ihe  petitioner  flii)l  take  nothing  by  his 
petition  :  but  if  the  fac^s  are  fubftantiated  by  wirneffes,  and  coo- 
tain  iafticient  equity  to  auihorife  the  ioterpofitlon  of  the  courc^  thcr 
proceed  to  pafs  a  decree. 

A  decree  is  the  final  fentence,  or  order  of  court,  pronoanced  oo 
a  hearing  of  all  the  points  in   itfiie,  and  determining  the  right  of 
f  11  the  parties  in  the  fuir  according  to  equity  and  gocxl  coafcience. 
It  is  the  fame  in  equity,  as   a  judgment  in  a  court  of  law.     The 
decree  fhould  count  upon  tlic  petition  and   pleadings,  if  any,  and 
iho'.ild  Hate  all  the  facls  which  arc  found  to  be  true  by  the  coarr, 
and  'whicii  are   the  grounds  of  the   decree.     Where   the    court 
iiccrcc  the  payinent  of  a  certain  (urn  of  money,  they  grant  execution 
in  the  fame  manner  as  a  ooUrt  of  law.     Where  they  decree   the 
performance  of  a  fpecific  ad,  or  enjoin  the  refraining  from  a  par- 
ticular zQ:,  it  is  done  undei^  a  certain  penalty.     Thus  where  the 
court  find  that  the  petitioner  has  an  equitable  right  to  land,  to  which 
the  dcfendanr  has  the  apparent  legal  title,  they  may  decree  that 
the  dei'endanc  flihil  leleafc  all  his  right  and  title,  to  the  plaintiff, 
Viihin  a  certain  time,  under  a  certain  penalty.    If  ihe  plaintifFisia 
pofleffion  and  the  dejcndant  has  brought  his  a^ion,  the  court  maj 
alfo  lay  an  injunflion  on  the  defendant,  and  all  others,  not  lo  pro- 
ceed *t  l*w  :  by  whicii  they  can  eiFeclually  fccure  ihe  plaintiff  in 
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tbe»po(&(Iion  of  land^  to  which  he  has  a  right.  But  if  the  defend. 
»nt  is  in  polTellion  of  the  land  in  qnelHon,  the  court  can  only  decree 
t)iat  he  lIuiU  convey  to  the  platntiiF  under  a  certain  penalty  ;  if  ho 
refufes  to  convey,  they  cannot  put  the  plaintiff  into  polleffion  of  thf 
iand,  but  mnft  leave  him  to  a  recovery  of  the  penalty,  as  a  com- 
pcnfation  for  dnmages.  So  that  in  all  cafes,  tho  courts  of  equity 
are  faid  to  have  the  power  to  enforce  the  fpecific  performance  of  % 
contraft,  yet  they  cannot  doit  by  putting  the  party  into  the  pofleffi* 
on  of  the  thing  to  which  he  is  entitled,  and  which  he  would  obtain  ou 
a  fpecific  performance  :  they  can  only  cuforce  their  decrees  by  pe- 
nalties. If  the.dcfendant  has  property,  the  operation  of  a  penalty 
inay  be  fufficiently  fevere,  to  induce  him  to  comply  with  the  de- 
cree :  but  if  he  has  not  property,  he  is  out  of  the  reach  of  penal- 
ties. It  therefore  appears,  that  there  is  a  defe6fc  in  the  power  of  % 
court  of  chancery,  to  enforce  their  decrees  in  this  refpe<^  ;  they 
ought  to  be  enabled  in  all  cafes  where  they  Had  the  plaintiff  has 
equitable  right  to  tlie  poffcflion  of  a  thing,  efpecially  of  lands,  to 
Iflue  an  execution,  commandhig  and  impowering  the  fheriff,  to 
put  him  in  atflual  poiledion,  and  to  turn  out  the  defendant,  in  tho 
fame  manner  as  courts  of  law  can  in  acVionsof  dlflcitin,  where  the 
legal  title  is  found  to  be  in  the  plaintiff. 

Courts  of  equity  have  right  to  grant  injnnAions,  to  retlrain  par- 
lies from  bringing fu its  at  law,  from  proceeding  in  {iiits  that  are 
pending,  or  to  enforce  the  execution  of  a  judgment  already  render- 
ed :  but  they  cannot  take  away  the  legal  right,  or  let  afide  and 
vncute  the  judgment,  i  But  as  it  would  be  improper  for  inferior 
to  controul  fuperior  jnrifdictions,  it  is' provided  that  all  fuits  for  re* 
lief  in  equity,  againft  any  judgment  given,  or  caufc  depending  at 
law,  in  the  fuperior  court,  Ihall  be  brought  to  the  fjperior  court^ 
and  not  to  the  courts  of  common  pleas, 

Ifthe  dcfcndnnt  fails  to  do  the  aft,  wlilch  he  is  decreed  to  per- 
form, or  difrcgardlng  tlic  iiijunclion,  does  the  ad  which  he  was 
prohibited  to  do,  by  which  he  incurs  the  penalty,  a  writ  of  fcire 
fuclas  nidy  be  broiip^lit  on  the  decree,  to  recover  the  fum  for- 
feited ;  and  tho  it  be  for  the  recovery  of  a  penalty,  yet  as  it  is  in- 
curred by  the  contempt  of  a  decree  of  the  court,   they  will  never 

s  StstutcsaSa. 


4-1  or  DECTIEES  IN  EQLTTT, 

r-'.lcvf  t'^.r  c^^'Tci'it  3g^!nl  it, bat  will  (iVjcn  hrm  *^z'zi 
cftn?  wli'ile  fjm.  Aictre  facias  lies  oily  brforr  tar  c^j.-r,  wsi 
p«itcd  t!i^  drrrcc  :  but  Hctt:^  In  the  natcre  of  a  fu'it  at  Utm,  w:,li 
bcappril^ble  m  xhc  fam«  manner,  as  aalotjs  at  law.  •  A^J»of 
debt  ^  ill  lie  on  the  <!*crec  of  a  court  ofchancerr,  to  recover  va 
penaky,  for  not  pcrfjrtalng  tbe  decree. 

Coftt  are  to  be  paid  aMrcorduig  to  the  dilcretioB  of  the  coon. 
t:  is  a  general  rule,  where  the  petitioo  b  difanffcd  oo  a  pka  k 

abatement  I  the  defendant  Ihall  recorer  coft  :  hut  where  a  irul  a 
h^d  upon  the  meriUy  the  court  have  a  dlfcrettaoary  pover  ta 
order  tlic  payment  of  coft,  as  fiiail  to  them  appear  juft  andrcaija- 
ablc^accordbg  to  the  ctrtumlbnces  of  the  caiir. 

A  decree  cJin  be  (ct  afule  only  in  two  wits  ;  by  a  bill  of  rrrW^ 
anr5w;ii  of  error.  »  Ily  tho  Englifh  priuc:plcs,  bills  ofrcudr^ 
arc  cf  two  forts,  one  founded  on  fjppofed  error,  appe-anng  in  ix 
drcrcc  ijfrlf,  and  the  other  on  new  matter,  which  msil  arife  af- 
ter tl.e  decree,  or  uojn  new  proof,  wJiich  could  not  have  been  ded 
at  the  linic,  wl.cn  ibc  decree  p;.flcd.  A  writ  of  error  fccms  to  bet 
coTr.;^lcat  remedy  in  cafe  of  error  apparent  on  the  face  of  the  de- 
cree*, arid  tlicretore  I  prcfume  a  bill  of  re\-iew,  could  not  be  nii'fl- 
laiiHii  o!i  thv.t  ground  :  but  where  new  matter  arifes  after  tlic  de- 
cree, or  I  here  is  a  dillovcry  of  new  evidence,  which  could  notba^* 
been  had  at  the  ttial,  a  bill  of  review  is  fuftainable,  and  is  in  the  Di- 
ture  of  a  petition  for  a  new  trial  at  law. 

y  Writs  of  error  by  ftature,  will  lie  for  mmifeft  and  materJd 
error  nj^pearing  of  record,  in  any  degree,  paflcd  in  afuitfof 
reli'l  in  eqiiltv,  in  the  fame  manner  as  in  proceeding?  at  h^» 
Cyicoarfc  this  writ  lies  from  the  court  of  common  pleas,  to  the 
fiipetior  court,  and  thence  to  the  fupreme  courts  of  errors, 
who  are  the  dernier  refun  in  matters  of  equity,  as  well  as  law. 

]ti^  i.^^rrtiVi^n.  to  obferve  tlie  concT.*nefs  and  fimplicity  intro- 
d'.i  ctl  iiiti)  our  jToc.  v^('l,io<;  incv^\i'iy,  and  it  would  be  amiiling  to 
coTitrtlt  tli?-«n,  \\'i.\\  i!i'j  c(>:nplt\  aiici  circi'.iro-is  mode  of  proceeding 
bi  {he  V.V'^.'.Cn  courts  of  cl.rr.icf  ry.  \\  ]i]]c  our  mode  is  the  plainell, 
lb',  ir  m-jac  is  the  mod  iniricme  that  ever  has  been  adopi^l  l^y^ 
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tribunal  of  juftice.  Volumes  arc  requiried  to  give  the  detail  of 
tncrc  forms  :  and  fuch  is  the  fyftem  of  delay,  that  years  are  re- 
quired for  the  final  decifion  of  a  fuit,  which  is  profecuted  with  all 
poffiblc  difpatch.  This  immeafurable  delay,  has  become  prover- 
bial. Suits  have  been  frequently  depending,  till  the  parties  ori- 
ginally intereded  were  no  more^  and  fortunes  have  been  often 
Vaftcd  in  fettling  a  contcftcd  right. 
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X  HE  author  is  bound  to  exprefs  his  obligations  to  Judge  Root, 
for  the  ufe  of  his  notes,  taken  fince  he  has  been  on  the  bench  of 
thefuperior  court,  and  from  which  many  adjudications  have  been 
extracted  ;  and  alfo  to  Mr.  John  Trumbull,  of  Hartford,  for  his 
friendly  attention  to  the  cor  region  of  the  work,  by  which  many 
errors  have  been  prevented.  He  fliould  do  iujuflice  to  his  feelings,  if 
he  did  not  exprefs  the  moll  grateful  fentiments,  to  the  rcfpectablc 
Jill  of  fubfcribers,  who  have  honoured  him  with  their  patronage 
and  encouragement  in  every  part  of  the  Union.  Should  he  meet 
wiih  their  approbation,  it  will  be  an  ample  reward  for  the  years 
which  he  has  devoted  to  a  work,  which  is  the  firft  attempt  in  Ame- 
rica, to  digeft  the  laws  of  a  State,  and  wiiich  he  now  prefents  to 
the  public,  witli  the  hope  that  the  difiiculty  of  the  undertaking, 
and  the  utility  of  the  defi gn,  will  fecure  it  a  favourable  and  cr.sidij 
reception. 
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